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Foreword 
 

I undertook this journey because I have a long-standing interest in the quest 

for institutional systems that allow for durable peace in societies that are 

deeply divided. As someone who was born and has lived for most of his life 

in deeply divided societies (South Tyrol, Bosnia, Belgium), I have an acute 

sensibility for the questions and problems that affect these polities. I was 

privileged that my life experience and scholarships allowed me to tackle the 

“labour-intensive nature of comparative constitutional law” (mastery of 

linguistic skills, the knowledge of context, need for extensive travel).1  

 

I undertook this study to highlight a latent but highly consequential tension 

between rights-based constitutionalism and democratic decision -making 

in a particular type of society, the consociational one. A parochial example 

serves to illustrate this broader problem. The final report of the Convention 

for the reform of the South Tyrolean Autonomy Statute (a hybrid body 

composed of politicians and members of civil society, nominated by the 

provincial legislature to present a draft of the new autonomy statute) stated 

that there is a wide consensus within the Convention to maintain the 

allocation of public jobs according to an ethnic key and to keep an ethno-

linguistic declaration of identity as a condition to run for public office (June 

2017). The working group of the citizens’ forum had earlier come to the 

same conclusion, namely that that the allocation of jobs on the basis of 

ethnicity is an essential element of the South Tyrolean model of conflict 

resolution. As there was a large consensus on that point, there was 

                                                      
1 Ran Hirschl, ‘Comparative Matters: Responses to Interlocutors’, 96 B.U. L. REV. (2016), at 

p. 1422. 
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relatively little discussion in these bodies on the human rights objections to 

such regime. 

 

But is this model of organizing a polity around the concept of the ethnos 

compatible with European standards of equality and non-discrimination? 

What if a European apex court declared that the ethnic components of the 

local accommodation regime are incompatible with international (human 

rights) law? What consequences would that have on other deeply divided 

polities (such as Northern Ireland, Bosnia, Kosovo, Cyprus, but also 

Belgium)? Is there in today’s globalised Europe any democratic justification 

for such ethnically based conception of the polity? 

 

I approached the questions raised by this research not through the lenses 

of opposite ‘ideologies’. I am not driven by an integrationist acumen that 

identities are a backward form of identification that have no place in 

contemporary constitutionalism, nor by the consociationalist credo that 

high social fences necessarily make good political neighbours.  

The questions raised allow for no easy and straightforward answers and I 

do not claim to hold the silver bullet. The aim of this thesis is to take up the 

call for research on the complex role of rights in divided societies, and in 

turn to stimulate and give indications for research to further energize this 

emerging sub-field of comparative constitutional law.  

 

Brussels, June 2017 
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Introduction 
 

1) Judicial Review of Political Settlements in Multi-National 

Democracies 

In many countries, be it in the developed or in the developing world, the 

question how to manage politically salient ascriptive identities remains the 

most contentious issue of political life. Choudhry, a notable scholar in the 

field of comparative constitutional law, argued that the key question the 

literature should address is the following: “how should communities 

respond to the opportunities and challenges raised by ethnic, linguistic, 

religious, and cultural differences, and, through these responses, thereby 

promote democracy, social justice, peace, and stability?”2 In divided 

polities, such as Bosnia, Belgium, South Tyrol, Nigeria and Sri Lanka – to 

name but a few – this question is of central importance.   

Many of these central issues are increasingly addressed not only by elected 

policy makers, but also by high courts. The “reliance on courts and judicial 

means for addressing core moral predicaments, public policy questions, 

and political controversies” came to be known as the judicialization of 

politics.3 Ran Hirschl broke new conceptual ground when he argued that 

courts not only decide questions that have political content, but decide 

                                                      
2 Suijt Choudhry, ’Constitutionalism in Divided Societies (editor’s note)’, 5(4) [Special Issue 

of the] International Journal of Constitutional Law (2007), at p. 573.  

3 Ran Hirschl, ‘The Judicialization of Politics’, in Keith Whittington et al. (eds.), The Oxford 

Handbook of Law and Politics (Oxford University Press, New York, 2008), pp. 119-141. 
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cases that are purely political’4 or ‘mega-political’.5 These cases touch 

“matters of outright and utmost political significance that define and divide 

whole polities.”6 Hirschl argued that the establishment of judicial review 

created a framework that is conducive to the judicialization of these purely 

political questions. 

The mega-political salience of these cases is particularly frequent in a 

certain type of societies, those that are fragmented into distinctive 

ascriptive identities (such as race/religion/ethnicity/language). What 

particularly identifies a divided society is not alone the presence of these 

differences, but that these differences are politically salient. In other words, 

they serve as “persistent markers of political identity as well as bases for 

political mobilization”.7 Choudhry aptly put it when he argued that ordinary 

political issues can acquire a distinct salience in these contexts: “Political 

claims are refracted through the lens of identity, and, thus, political conflict 

can become synonymous with conflict among ethnocultural groups.”8 

As the chapters of this thesis lay out, there is a tension between group-based 

structures to accommodate diversity and individual rights-based 

                                                      
4 Ran Hirschl, ‘The New Constitutionalism and the Judicialization of Pure Politics 

Worldwide’, 75(2) Fordham Law Review (2006). 

5  Ran Hirschl, ‘The Judicialization of Mega-Politics and the Rise of Political Courts’, 11 

Annual Review of Political Science (2008).  

6 Ibid.  

7 Choudhry, supra note 2, at p. 573. 

8  Sujit Choudhry, ‘Bridging Comparative Politics and Comparative Constitutional Law: 

Constitutional Design in Divided Societies’, in ibid. (ed.), Constitutional Design for Divided 

Societies: Integration or Accommodation? (New York: Oxford University Press, 2008), 3-40, 

at p. 3. 
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constitutionalism. The text touches existential tensions within comparative 

constitutional law:9 the tension between the universalist and the 

particularist approach to the interpretation of constitutions, between 

public order and the protection of individual rights, as well as the difficult 

question about the extent of the accommodation of diversity within a 

modern, civic state.  

Hirschl specifically captured the tension between judicial review and 

democracy in those cases that touch a state’s constitutional identity: 

“judicialization of formative collective identity, nation-building processes, 

and struggles over the very definition or raison d’être of the polity as such 

[are arguably] the most troubling type of judicialization from a 

participatory democracy standpoint.”10 While the balancing between public 

goods and individual rights itself deserves interest as a matter of academic 

enquiry, the increasing reliance on courts to rule on central predicaments 

in divided polities also exposes a problem. 

According to Tierney, an ‘unreformed and universalistic brand of 

liberalism’ that is insensitive to group-specific concerns dominates the 

interpretation of constitutional rights by courts.11 This, as the chapters of 

this thesis argue, poses a three-fold risk.  

The first risk is to assume that mechanical principles of non-discrimination 

law can be equally applied to the most sensitive issues of the law of democracy, 

                                                      
9 Ran Hirschl, Comparative Matters: The Renaissance of Comparative Constitutional Law  

(Oxford University Press, New York, 2014), pp. 192-216. 

10 Hirschl, supra note 5. 

11 Stephen Tierney, ‘Rights v. Democracy? The Bill of Rights in Plurinational States’, in Colin 

Harvey and Alex Schwartz (eds.), Rights in Divided Societies (Hart, Oxford, 2012), pp. 11-

32. 
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particularly in divided polities. The United States Supreme Court had been 

one of the first courts to argue that representational issues arising from 

election law are no different than ordinary cases of non-discrimination. In 

Lucas, the Court argued that the standards of the equal protection clause 

are „well developed and familiar“, and can be applied analogously to 

elections.12 But over the last fifty years constitutional doctrine has 

remained divided whether the mechanical application of the one man – one 

vote principles and the application of equal protection jurisprudence to the 

law of the political processes are the right instruments to tackle issues of 

political representation. 

For instance, Richard Hasen, a respected authority on election law, took 

issue with the decision of the Court. He argued that Justice Stewart’s 

proposed alternative test, chiefly that the plan must be rational “in the light 

of the state’s own characteristics and needs”,13 was a much better solution 

to the case.14 Issacharoff argued that courts are „likely to find little mooring 

for resolution [of first order cases] in either legal doctrine or political 

theory,“15 which is why, according to his view, courts should take account 

of the structure of the democratic process when faced with these vexing 

questions. 

The lack of appropriate standards equally plagues divided societies. Should 

for instance the Belgian Court follow the universal principle of the one-man 

                                                      
12 Lucas V.  Forty-Fourth General Assembly Of Colorado, 377 U.S. 713 (1964). 

13 Justice Stewart, whom Mr. Justice Clark joins, dissenting; ibid, 377 U. S. 753. 

14 Richard Hasen, The Supreme Court and Election Law: Judging Equality from Baker V. Carr 

to Bush V. Gore (NYU Press, New York, 2003), at pp. 57-60. 

15 Samuel Issacharoff, ‘Democracy and Collective Decision Making’, 6(2) International 

Journal of Constitutional Law (2008), at p. 231.  
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one-vote principle in challenges to the country’s consociational system? 

Grewe and Riegner argued that, “from a constitutionalist point of view, 

rulings [of the European Human Rights Court] stress that power sharing in 

divided societies does not justify any deviation from principles of 

democratic equality.”16 Seen in that light, it seems clearly problematic that 

a vote for a Dutch-speaking candidate weighs nearly double as much as the 

one for a French-speaking candidate for the Brussels parliament.17 Which 

standards should courts adopt in these difficult cases? One of rationality of 

the electoral arrangement in light of the needs and characteristics of a 

particular polity, as judge Stewart has proposed in the US context and which 

supra-national and national courts seem to have followed in the Belgian 

case?18 Or is a standard tending to the universalist one-man one-vote 

principle preferable, as the Belgian Council of State has advanced in its 

                                                      
16 Constance Grewe and Michael Riegner, ‘Internationalized Constitutionalism in Ethnically 

Divided Societies: Bosnia-Herzegovina and Kosovo Compared’, 15 Max Planck UNYB 

(2011), 1-64, at p. 30 [the authors however nuance their position by arguing that what is 

required is careful balancing of rights]. 

17 The case is discussed later on in this introduction as well as in the chapter Courts and 

Political Questions in Consociations – The Belgian Case. A fixed number of seats in the 

Brussels Parliament are allotted to the French and the Dutch language group. The aim for 

passing from a flexible system to a fixed allocation of seats with the 1989 reform of the 

institutions of the Brussels region was to increase institutional efficiency. Having more 

Dutch speaking parliamentarians meant to decrease the risk of institutional blockage by 

right wing political parties of the Dutch language group (Vlaams Blok) and to allow Dutch 

speaking parliamentarians to carry out their multiple functions (such as the one in the 

Flemish Community Commission) more effectively.  

18 ECtHR Judgment [Plenary], Mathieu Mohin and Clerfayt v. Belgium, Application No. 

9267/81, 2 March 1987, para 58. Belgian Constitutional Court, 96/2004 of 26 May 2004, 

at B.13. Belgian Constitutional Court, n° 90/94, 22 December 1994.  
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argument against the Special Law on the Brussels Region?19 The broader 

tension is one between universal application of rights against one of which 

that is sensitive to the particularities of the polity.  

The second risk, linked precisely to that aspect, is that in divided societies 

judicial intervention can be highly consequential. In places like Belgium, 

South Tyrol and Northern Ireland, the local political arrangements to solve 

self-determination conflicts between different groups have been negotiated 

over many decades. Many cases have been discussed to illustrate this point. 

For instance, most of the central arrangements of the (failed) Egmont Pact, 

negotiated between French and Dutch speaking parties four decades ago, 

have been progressively put in place. The latest realization of the 1977 

Egmont Pact agreement was the split of the Brussels Halle Vilvoorde (BHV) 

constituency and the inscription right of French speakers in municipalities 

with language facilities to a Brussels municipality, so to have the possibility 

of voting for French speaking candidates.  

These are complex political agreements in which every part contributes to 

the delicate overall balance. 

                                                      
19 Council of State advice 31.644/VR, Belgian Senate parliamentary document 2-709/6 

(2000-1). The Council of State has argued that the Brussels arrangement, which over-

represents the Flemish minority in Brussels, violated the right to vote under national and 

international law. It argued that a change of the Constitution was necessary before 

parliament could approve the law. The Constitutional Court however upheld the disputed 

arrangement due to systemic considerations (general institutional system and functioning 

of democratic institutions). It was up to the discretion of the constitutional legislature, the 

Court said, when to change the ratio between Dutch and French speaking members of the 

Brussels parliament to better match the principle of democratic equality. Belgian 

Constitutional Court, judgments 35/2003 of 25 March 2003 and 36/2003 of 27 March 

2003. 
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At the time, the Egmont Pact had failed, not decisively but also in part due 

the opposition of the Council of State. The Council argued that the right of 

citizens of the French speaking minority in Flanders to vote for French 

speaking institutions and candidates outside Flanders violated, next to 

other constitutional rules, the supra-constitutional principle of 

representative democracy.20 In 2012, to the contrary, the Council found that 

the possibility accorded to residents of the municipalities with language 

facilities to vote for Brussels based candidates to be covered by the margin 

of appreciation that should be left to the special legislator.21  

The unwinding of one of these core elements, such as the right of linguistic 

minorities to vote for a candidate of their choice (foreseen by the Egmont 

Pact and the BHV electoral district), opens a box of Pandora in which all the 

elements of these agreements are potentially up for renegotiation. In 

societies that are deeply divided, judicial unwinding of local political 

arrangements faces the additional risk that these cases are of potentially 

high consequence to the constituted political order.   

The third risk is that non-implementation of these judgments does long term 

damage to the courts and the constitutional order. David Feldman argued 

that the Strasbourg Court has done much damage to its reputation, 

legitimacy and authority by finding a violation of the non-discrimination 

principle of the Bosnian political structure. He argued that: “where a State’s 

reason for resisting change are fundamental to the structure of the State 

                                                      
20 Council of State advice, parliamentary document of the Belgian Chamber of Deputies no. 

461-35 (1977-1978), 7 August 1978.  Jan Velaers, De Grondwet en de Raad Van State, 

afdeling Wetgeving (Maklu, Antwerpen, 1999), at p. 299-300. 

21 Belgian Council of State advice, no 51.214/AG of 2 May 2012, parliamentary documents 

Senate n°1560/2 (2011/12). 
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and its constitution… they should be given greater weight.”22 Bowring 

concurred and concluded that ‘this still unresolved situation does nothing 

for the credibility or authority of the ECtHR or of the Council of Europe.”23 

Sapiano argued that the European Court has failed to understand the 

complexity of local politics when ruling on Bosnia’s Constitution: “by failing 

to sufficiently understand the difficulty of constitutional change, the 

European Court of Human Rights put in jeopardy the foundations of the 

political settlement without providing an alternative solution.”24  

The same reasoning can be applied to Belgium, in particular to the Belgian 

Constitutional Court’s decision in the BHV case. With that decision, the 

Court required French and Dutch speaking parties to renegotiate one of the 

pillars of Belgium’s system of political accommodation. The Court 

underestimated the symbolic importance of the issue in a fragile national 

federation and the complexity of local politics [and its (mis)use for ethno-

linguistic political mobilization].25 If constitutional courts loose legitimacy, 

                                                      
22 David Feldman, ‘Sovereignties in Strasbourg’, in Richard Rawlings, Peter Leylan and 

Alison Young (eds.)., Sovereignty and the Law: Domestic, European and International 

Perspectives (OUP, New York, 2013), 213-236, at p. 235. 

23 Bill Bowring, ‘Case-Law of the European Court of Human Rights Concerning the 

Protection of Minorities from July 2012 to August 2014’, 12(1) European Yearbook of 

Minority Issues Online (2015), 197 – 222.  

24 Jenna Sapiano, ‘Courting Peace: Judicial Review and Peace Jurisprudence’, Global 

Constitutionalism [special section, forthcoming February/March 2017], currently 

published as University of Edinburgh School of Law Research Paper, Series No 2016/23, 

102-133, at p. 131, http://www.politicalsettlements.org/files/2016/10/Global-

Constituttionalism-SSRN.pdf.  

25 Robert Mnookin and Alain Verbeke, ‘Persistent nonviolent conflict with no 

reconciliation: The Flemish and Walloons in Belgium,’ 72 Law and Contemporary Problems 

(2009), 151-86. 

http://www.politicalsettlements.org/files/2016/10/Global-Constituttionalism-SSRN.pdf
http://www.politicalsettlements.org/files/2016/10/Global-Constituttionalism-SSRN.pdf
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they will be less successful in playing their systemic role as institutions of 

internal conflict resolution of internally divided polities. The risk is that by 

ruling on the foundations of key inter-group political compromises about 

the definition of the self of the polity, courts expose divided political 

systems to great strain and weaken the existing institutional correctives to 

divided politics.  

The essential research question that drives this thesis is the following: 

How should courts rule on those challenges that call 

into question a negotiated political settlement in a 

divided polity on grounds of violation of the equality 

and non-discrimination principles? 

The premise of this research question is that we are dealing with a real 

issue. In this case, the ‘problem’ is that ethnic differences and deviations 

from democratic equality become ‘frozen’ in the system and therefore 

violate human rights, democracy, and core constitutional principles. 

Richard Pildes elegantly described this democratic short-circuit: “the very 

institutional structures perceived as necessary to address ethnic difference 

synchronically – that is at the moment of original democratic institutional 

formation – often undermine the dynamic possibilities of how these 

identities might shift and become more muted over time.”26 Issacharoff 

concurred: “The deeper criticism of consociationalism [from the 

perspective of a constitutional lawyer] is that crystallizing conflict at one 

point in time limits the range of electoral outcomes and is thus both 

                                                      
26 Richard H. Pildes, ‘Ethnic Identity and the Design of Democratic Institutions: A Dynamic 

Perspective’, in Sujit Choudhry (ed.), Constitutional Design for Divided Societies: Integration 

or Accommodation? (OUP, New York, 2008), 173-204, at 174. 
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inflexible and anti-democratic.”27 As government becomes less reflective of 

changes in society, political institutions run the risk of “losing their 

democratic legitimacy.”28 Consociationalism is thus a potential threat to the 

development of democracy.  

Several examples illustrate the crystallization of conflict in institutional 

structures and the legal problems to democratic equality between citizens 

this entails. For instance, does the allocation of public jobs according to an 

ethnic key – one of the pillars of South Tyrol’s autonomy within Italy - 

violate the principles of equality and non-discrimination?29 Or what about 

the distribution of social assistance and funding for culture according to the 

demographic strength of language groups, rather than the principle of 

individual need?30 Or does electoral gerrymandering with the aim of 

                                                      
27 Samuel Issacharoff, ‘Courts, Constitutions and the Limits of Majoritarianism’, in Joanne 

McEvoy and Brendan O’Leary (eds.), Power Sharing in Deeply Divided Places (University of 

Pennsylvania Press, Philadelphia, 2013), 214-230, at p. 218.  

28 Ibid, at p. 216. 

29 In South Tyrol, the ethnic share of the three discrete (language) communities to the 

overall population determines the allocation of public jobs, except police and military 

(Article 89 of the Statute of Autonomy - Constitutional Law of the Italian Republic D.P.R. 31 

August 1972, n. 670). Belonging or affiliation to a linguistic group is determined through a 

declaration of linguistic identity. A more complete overview of the South Tyrolean system 

is given by Giovanni Poggeschi and Emma Lantschner in their chapter on ‘Quota System, 

Census and Declaration of Linguistic Identity’, in a volume edited by Jens Woelk, Joseph 

Marko and Francesco Palermo, Tolerance Through Law – Self Governance and Group Rights 

in South Tyrol (Brill, Leiden, 2008), 219-34. 

30 The need for Union citizens to declare their belonging to one of three linguistic groups 

in South Tyrol led to a referral to the ECJ. In Kamberaj (C-571/10), the Court declined to 

answer this question because it was not material to the case at hand. In South Tyrol, the 

budget allocated for social assistance and culture needs to be in direct relation to the 

demographic strength and the socio-economic needs of the three language groups (Article 
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ensuring objectives of group representation violate the same principles?31 

Or even more fundamentally: is it compatible with the principle of non-

discrimination that certain positions of power within public bodies are 

reserved only to individuals possessing certain ascriptive markers of 

identity?32  

Increasingly, there is a shared understanding that the ethnic element as a 

basis for state representation or important deviations from the one-man 

one-vote principle as a basis for consociational structures are not only a 

political problem, but one that touches the core of constitutionalism.  

Ruti Teitel has argued that ‘transformative constitutionalism’ 

circumscribes which forms democracy can take.33 For instance, she argued 

that ethnic categories are no longer an acceptable basis on which to build a 

state. This implies that corporate consociational democracies, which pre-

allocate high political offices according to ethnic/linguistic/national criteria 

                                                      
15.2 Statute of Autonomy). The referring court had equally but fruitlessly asked the ECJ 

whether Union law had primacy and direct effect over national law that determined the 

fundamental constitutional setup of the Italian state, in this case the Autonomy Statute of 

South Tyrol. 

31 Consider the Brussels case, mentioned earlier, and the Mostar case (see the Venice 

Commission’s ‘Amicus Curiae Brief for the Constitutional Court of Bosnia and Herzegovina 

on certain provisions of the election law of Bosnia and Herzegovina, of the Constitution of 

the Federation of Bosnia and Herzegovina and of the statute of the city of Mostar’, 84th 

Plenary Session, Venice, 15-16 October 2010). 

32 European Court of Human Rights [GC], Sejdic and Finci v. Bosnia and Herzegovina, app. 

nos. 27996/06 and 34836/06, 22 December 2009. 

33 Ruti Teitel, ‘Transitional Justice and the Transformation of Constitutionalism’, in 

Rosalind Dixon and Tom Ginsburg (eds.), Comparative Constitutional Law Handbook 

(Edward Elgar, Cheltenham, 2011), 57-76.  
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(Belgium, South Tyrol, Bosnia-Herzegovina), violate constitutionalist 

principles.  

The issue turns from academic speculation into a real issue once these cases 

fill the dockets of apex courts. Jochen Frowein argued that the European 

Court has transformed and even revolutionized national constitutional 

principles, but that the Court should have gone even further in building 

democratic foundations common to all Council of Europe member states in 

the electoral domain.34 He argued that the Court should have stepped in to 

‘unwind’ Belgian constitutional arrangements back in the 1980s “to 

guarantee an open democratic process.”35 He found his views of a more 

active judicial role vindicated by the increased intensity of judicial review 

of the national electoral arrangements by the European Court in years 

closer to our time.  

Courts are increasingly confronted with cases of the law of democracy. 

Several scholars insist on the responsibility of courts to address these cases 

in depth, and not limit themselves to a superficial review out of concern for 

judicial restraint. Courts, according to thinkers such as Pildes, Issacharoff 

but also the Council of Europe’s Venice Commission, are uniquely 

positioned to determine the timing when a political system becomes 

malapportioned or too static. The role of courts is therefore to externally 

engineer change so to make the system more flexible and better reflect 

equality between citizens.    

                                                      
34 Jochen A. Frowein, ‘The Transformation of Constitutional Law through the European 

Convention on Human Rights’, 41(3) Israel Law Review (2008), 489-99. 

35 Jochen A. Frowein, ‘The transformation of constitutional law through the European 

Convention on Human Rights’, in Council of Europe (ed.), Dialogue between judges at the 

European Court of Human Rights (Strasbourg, Council of Europe, 2007), at p. 66. 
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Joseph Marko wrote that the central theoretical and practical question is: 

“when is it possible to renegotiate the (interim peace) settlement and its 

institutional design of corporate power-sharing in order to democratize the 

political system without opening the box of Pandora for a new round of 

conflict?”36   

Writing for the Venice Commission, Joseph Marko and Jean-Claude 

Scholsem argued that courts have a central role to play in answering this 

question. They held that ethnic power-sharing in the Bosnian case was 

„originally legitimate“, but that „thirteen years after the Dayton Peace 

Accords, this system has not brought the expected results“.37 The 

Commission argued that the Court’s judgment could trigger far reaching 

changes in the country. The Commission hoped that constitutional reform 

of state institutions would have a spill-over effect on society, by 

incentivizing Bosnians „to replace their ethnical identity with an identity 

through citizenship“.38 Even judge Feldman, who disagreed with the Venice 

Commission, found that the justification for Bosnia’s current power sharing 

arrangements to be “temporary rather than permanent.”39  

                                                      
36 Joseph Marko, ‘Ethnopolitics. The Challenge for Human and Minority Rights Protection’, 

in Claudio Corradetti (ed.), Philosophical Dimensions of Human Rights – Some Contemporary 

Views (Springer, New York, 2012), 265-292, at p. 288.  

37 Venice Commission, ‘Amicus Curiae brief for the European Court of Human Rights in the 

cases of Sejdic and Finci v. Bosnia-Herzegovina (Venice, 17-18 October 2008), para 44. 

Available at venice.coe.int (accessed 14 December 2016). 

38 Ibid, para 36. 

39 Bosnian Constitutional Court, AP-2678/06 of 29 September 2006, separate concurring 

opinion of judge Feldman.  
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According to Ruti Teitel,40 there is an emerging consensus in both 

jurisprudence and academic doctrine that contemporary constitutionalism 

is incompatible with the institutionalization of ethnic identity in the state 

structure. The function of law is therefore very much one of engineering 

social change to overcome institutionally embedded ethnic separation. 

Courts are, accordingly, crucial intermediate institutions to counter “the 

pathological tendency of democracies toward political self-

entrenchment”.41 

In essence, the structural component lies in the transformation into legal 

language and claims of the concepts of integration vs. accommodation that 

dominate the literature on institutional design in divided societies.42 The 

structural component underlying so framed constitutional arguments 

remains often unnoticed in the legal literature, as chapter four on the 

Belgian case shows. 

Although these questions come to courts packaged as rights claims, they 

frequently represent the judicialization of fraught political disputes that 

touch the structure of the democratic process and the balance of power 

between different actors. Seen through the lens of politics, the aim of the 

applicants is to operationalize strategic claims to (re)shape the institutional 

design of a polity through a favourable interpretation of constitutional rules 

                                                      
40 Teitel, supra note 33. 

41 Richard Pildes, ‘The Constitutionalization of Democratic Politics - the Supreme Court 

2003 Term’, 118(28) Harvard Law Review (2004), at p. 78. 

42 John McGarry, Brendan O’Leary, and Richard Simeon, ‘Integration or Accommodation? 

The Enduring Debate in Conflict Regulation, in Sujit Choudhry, (ed.), Constitutional Design 

for Divided Societies: Integration or Accommodation? (Oxford University Press, New York, 

2008), 41-90. 
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and principles. As judge Mijovic wrote in a case concerning the state 

structure of Bosnia-Herzegovina, “the changes in the composition of 

specific political institutions requested by the applicants [in Sejdic and Finci 

v. Bosnia-Herzegovina] would actually require changes in the existing 

balance of power, which could rekindle the serious tensions [present in the 

country].”43 Because of the highly consequential nature of these cases, the 

question how courts cope with these challenges is both of the highest 

practical importance as well as conceptually challenging.  

The questions raised in these highly political cases touch the legitimacy of 

the deciding court and its role in the democratic process of a divided polity: 

which sources of legitimacy can domestic and international constitutional 

courts draw on when forced to enter such dangerous terrain that divided 

society along segmental lines? Are supra-national constitutional courts, 

such as the European Court of Human Rights or the Court of Justice of the 

European Union, better placed to decide questions that for their political 

salience could be defined as ‘purely political’?44 How should courts respond 

to challenges to the constituted order – should they merely apply the law or 

do so with prudential or functional restraint? Should courts take account 

whether the challenged norm was internationally imposed or negotiated 

(Bosnia) – either by according a higher or lower deference compared to 

locally negotiated laws? Should courts in post-conflict consociations be 

more or less deferential when faced with first order questions than courts 

in democratically mature consociations? Even more to the basics: is it illegal 

                                                      
43 Partly dissenting, partly concurring opinion of judge Mijovic, joined by judge Hajiyev, in 

Sejdic and Finci v. Bosnia and Herzegovina, ECtHR Grand Chamber Judgment (22 December 

2009) Applications Nos. 27996/06 and 34836/06. 

44 Ran Hirschl, ‘The Judicialization of Mega-Politics and the Rise of Political Courts’, 11 

Annual Review of Political Science (2008). 
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that apex courts deciding these questions are themselves organized 

according to the principles of consociational democracy?  

These hard questions are there to stay. Recent case law on consociations 

impacts not only already existing settlements, but also future ones. The 

independent expert panel on Cyprus agreed that the only limits for 

constitution making for a reunited Cyprus are “strict compliance with 

European constitutional principles and the acquis communautaire, and 

international human rights and minority protection standards derived from 

international law and from the European Convention on Human Rights and 

other European instruments.”45  

But recent case law of the European Court of Human Rights considerably 

heightens that bar. In Pilav, the European Court found that combination of 

electoral rules that link territory and ethnicity are in violation of the 

European Convention.46 Joseph Marko, legal advisor on power-sharing and 

governance in the UN backed negotiations in Cyprus, found that evolving 

human rights law restricts possible solutions for reunifying the island: the 

bi-communitarian state aimed for by negotiating parties sits uneasily with 

international human rights standards developed by the European Court of 

Human Rights.47 Within the broader phenomenon of the judicialization of 

political questions, courts of the national and international constitutional 

                                                      
45 The International Expert Panel convened by the Committee for a European Solution in 

Cyprus, ‘A principled basis for a just and lasting Cyprus settlement in the light of 

International and European Law’, 2004, para 26, at https://ifestos.edu.gr/a-principled-

basis-for-a-just-and-lasting-cyprus-settlement-in-the-light-of-international-and-

european-law-by-the-international-expert-panel-convened-by-the-committee-for-a-

european-solut/, accessed 22 December 2016.   

46 European Court of Human Rights, Pilav v. Bosnia, no. 41939/07, 9 June 2016, para 48. 

47 Interview with Joseph Marko, Bozen/Bolzano (Italy), 1 July 2016.  

https://ifestos.edu.gr/a-principled-basis-for-a-just-and-lasting-cyprus-settlement-in-the-light-of-international-and-european-law-by-the-international-expert-panel-convened-by-the-committee-for-a-european-solut/
https://ifestos.edu.gr/a-principled-basis-for-a-just-and-lasting-cyprus-settlement-in-the-light-of-international-and-european-law-by-the-international-expert-panel-convened-by-the-committee-for-a-european-solut/
https://ifestos.edu.gr/a-principled-basis-for-a-just-and-lasting-cyprus-settlement-in-the-light-of-international-and-european-law-by-the-international-expert-panel-convened-by-the-committee-for-a-european-solut/
https://ifestos.edu.gr/a-principled-basis-for-a-just-and-lasting-cyprus-settlement-in-the-light-of-international-and-european-law-by-the-international-expert-panel-convened-by-the-committee-for-a-european-solut/
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order are increasingly petitioned to control the authorship of fundamental 

political agreements against an expanding fundamental rights regime. The 

research question addressed by this thesis touches on an important topic 

that is of continued relevance.  

As Tom Ginsburg found, the questions of whether courts should unwind 

foundational bargains goes beyond the context of consociational 

democracies.48 They touch all cases in which courts are called to alter a 

foundational bargain for human rights commitments, for instance when to 

call time on amnesties or other political arrangements that served as a 

condition for the transition to democracy (Pinochet case) or, in the area of 

the law of democracy, the cases concerning the membership rules of 

political bodies (for instance the US presidency49 or Senate50) with the 

equality principle. The findings of this thesis resonate beyond the 

boundaries of the consociational context – and touch the broader question 

                                                      
48 Tom Ginsburg, ‘Review of Courts and Consociations (OUP 2013)’, Blog of the 

International Journal of Constitutional Law, 16 August 2013, 

http://www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-

christopher-mccrudden-and-brendan-oleary-oup-2013/, accessed 22 December 2016. 

49 McCrudden and O’Leary opened their book with a fictive ruling of a human rights court 

censoring the compatibility of the territorial requirement for becoming US president on 

human rights grounds. In the US only a certain class of citizens, those born on its territory, 

can run for presidential office. Christopher McCrudden and Brendan O'Leary, ‘Courts and 

Consociations, or How Human Rights Courts May De-Stabilize Power-Sharing Settlements’, 

24(2) Eur J Int Law (2013). 

50 If the Supreme Court applied its ruling in Reynolds v. Sims (377 U.S. 533 – 1964) also to 

federal level, then the composition of the US Senate would violate the principle of equality. 

The Court however rejected the federal analogy.  

http://www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-christopher-mccrudden-and-brendan-oleary-oup-2013/
http://www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-christopher-mccrudden-and-brendan-oleary-oup-2013/
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what role apex courts should have as intermediate institutions in moving a 

particular polity closer towards the democratic ideal of equal citizenship.    

Place within the literature  

The literature in this area of research is however still at an early stage. 

Looking at it from the privileged “captain’s log position”,51 the intellectual 

agenda of the field of comparative constitutional law has been dominated 

by the rights revolution, in particular the relationship between rights and 

democracy in a liberal democratic order.52 The downside is that it is very 

narrow in its focus and in the range of jurisdiction it studies (USA, UK, Israel, 

New Zealand, South Africa, Germany, Canada).53 In their Handbook of 

Comparative Constitutional Law, Ginsburg and Dixon call for a broadening 

of the study of jurisdictions, because at present “it is probably the case that 

90% of comparative work in the English language covers the same ten 

countries, for which materials are easily accessible in English.”54 The 

problem with that thematic and jurisdictional focus is that group-based 

concerns (such as culture, language and national identity) “may not even 

                                                      
51 Ran Hirschl, ‘Comparative Matters: Responses to Interlocutors’, 96 B.U. L. REV. (2016), 

at p. 1397. 

52 Sujit Choudhry, ‘Bridging Comparative Politics and Comparative Constitutional Law: 

Constitutional Design in Divided Societies’, in ibid. (ed.), Constitutional Design for Divided 

Societies: Integration or Accommodation? (New York: Oxford University Press, 2008), 3-40, 

in particular pp. 3-15 on ‘comparative constitutional law missing in action’. 

53 Sujit Choudhry, ‘Classical and post-conflict federalism: Implications for Asia’, in Tom 

Ginsburg and Rosalind Dixon (eds.), Comparative Constitutional Law in Asia (Edward Elgar, 

Cheltenham, 2014), 163-199, at p. ,163. 

54 Tom Ginsburg and Rosalind Dixon, Comparative Constitutional Law (Edward Elgar, 

Cheltenham, 2014), 1-15, at p. 13.  
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register as matters of principles [for rights-based constitutionalists]”.55 

Sujit Choudhry wrote that “although comparative experience must figure 

centrally in constitutional politics, particularly when it comes to framing 

constitutional settlements, comparative constitutional law as a scholarly 

discipline has largely been missing in action.”56  

In a later volume shaping the field, Harvey and Schwartz concurred with 

Choudhry that “comparative legal scholarship on constitutionalism in 

divided societies is still in its infancy.”57 The legal scholarship on how the 

context of a divided society complicates the rights-based structure of 

constitutionalism is an emerging literature, but one that continues to 

remain at the outer borders of the discipline.  

Background, Method and Overview 

Due to my studies in political science and law, my background is well-suited 

to attempt to bridge the gap between these disciplines in the scholarship on 

courts in divided places. My life and field experience in deeply divided 

societies have provided me with the contextual idiographic knowledge of 

the jurisdictions that organize the core of the cases studies I am referring to 

throughout my texts, namely Belgium, Bosnia and South Tyrol (as well as 

Cyprus and Northern Ireland).   

 

The method I employ is primarily the study of the organization of courts 

and their decisions on first order questions.  

                                                      
55 Alex Schwartz and Colin Harvey, ‘Introduction’, in ibid. (eds.), Rights in Divided Societies 

(Hart, Oxford, 2012), 1-7, at p. 2.   

56 Choudhry, supra note 2.  

57 Schwartz and Harvey, supra note 55, at p. 7. 
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The main cases analysed are decisions of courts on foundational political 

bargains (‘consociational regime questions’) in divided societies in Europe 

– chiefly relating to Belgium, Bosnia and South Tyrol. All these polities are 

divided societies that have adopted a consociational political system to 

solve a self-determination conflict, and in which key inter-community 

agreements have been submitted to judicial review. Functionally, these 

polities fall under the frame of reference of the ‘paritarian multi-national 

state’, in which the “constitutional order aims at institutionally integrating 

the multinational society on a parity basis by means of territorial 

organisation as well as through substantive legislation.”58 The type of cases 

analysed are consociational regime questions, which are key political 

agreements and arrangements to solve an inter-group conflict (as perceived 

by the key actors in that conflict) independent of their grade of hierarchy in 

the Kelsenian pyramid of legal norms. Most of the cases touch on the law of 

the political process in the field of election law. These case studies offer an 

ideal terrain for exploring the question how courts should reply to 

challenges to a foundational political bargain in a multi-national 

constitutional order. 

 

The analysis is not restricted to one type of court only – the cases discussed 

have been decided by supranational courts, national courts or even regional 

courts. The analysis of legal decisions is not only based upon the texts of the 

judgments, but also on some interviews with judges of these courts. Given 

confidentiality rules within these courts and the sensitive nature of the 

                                                      
58 Francesco Palermo, ‘Territorial solutions for managing diversity and their changing role’, 

in The participation of minorities in public life (Council of Europe Publishing, Strasbourg, 

2011), 25-44, at p. 29.  



 27 

information provided, the names of judges interviewed and the content 

cannot be disclosed here. I provided however a short list of the categories 

of experts I interviewed, as well as the date and location of the interview in 

the bibliography of this thesis. The main aim of the interviewing process 

was to get a better understanding of the considerations that animated 

judges when ruling on ethnically salient cases that have divided the broader 

polity. Interviews with some key actors helped me to better understand the 

motivations of individual judges or the collective body which a textual 

analysis alone is not able to uncover.  

This introduction serves also another, broader function. It defines concepts 

and gives a broader overview of the topics that organize the thesis. The 

introduction chiefly discusses the concept of consociationalism, its forms 

(the ideal types corporate and liberal consociationalism) and 

constitutionalist alternatives to consociationalism.  

The introduction is organized as follows. (2) It defines consociationalism 

and constitutionalism. Next (3), it discusses the tension but also the 

overlapping elements between consociational arrangements and modern 

constitutionalism. (4) It then discusses constitutionalist alternatives to 

consociationalism, such as constitutional patriotism, by illustrating its 

strengths and weaknesses in managing diversity in a multi-national 

constitutional setting. (5) It illustrates the differences between liberal and 

corporate consociationalism, as certain forms of consociationalism 

harmonize better with contemporary human rights law than others. Next 

(6), this introduction discusses the current practice of constitutional 

jurisprudence on the tension between equality law and consociational 

settlements. (7) It concludes with an overview of the different chapters of 

this bundled thesis. 
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2) What is consociationalism and what is constitutionalism? 

Consociationalism. The aim of consociationalist theory is to explain the 

puzzle of stability in deeply divided societies. It builds on two basic 

assumptions: one of political sociology and one of elite behaviour.59 First, 

the theory assumes that society is fragmented into distinct and mutually 

hostile subcultures (so called ‘pillars’). Second, it assumes that elites are 

moderate and are able to build a metaphorical arch that connects the 

different sub-societies. Elite behaviour was seen as the missing link able to 

explain democratic government and stability in deeply divided societies.60 

The main puzzle consociational theory aims to explain is the existence (and 

later the research) of stability in deeply divided societies.      

The theoretical model of consociational democracy has been developed by 

Arend Lijphart and a group of other scholars in the 1960s.61 Starting from 

his observation about the consociational nature of some small Western 

European democracies, Lijphart defined a consociational democracy in 

relation to these four elements: (I) grand coalition governments, (II) 

                                                      
59  Kurt Richard Luther, ‘A Framework for the Comparative Analysis of Political Parties and 

Party Systems in Consociational Democracy,’ Kris Deschouwer and Kurt Richard Luther 

(eds.), Party Elites in Divided Societies: Political Parties in Consociational Democracy  

(Routledge, London, 2004), 1-18. 

60 Matthijs Bogaards, Democracy and Social Peace in Divided Societies: Exploring 

Consociational Parties (Palgrave Macmillan, Basingstoke, 2014), at p. 2. 

61 Arend Lijphart, The Politics of Accommodation: Pluralism and Democracy in the 

Netherlands (University of California Press, Berkeley, 1968). Gerhard Lehmbruch, 

‘Consociational Democracy, Class Conflict, and the New Corporatism’, in 

Verhandlungsdemokratie (Springer, Wiesbaden, 2003), 59-67. 
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segmental autonomy, (III) minority veto and (IV) proportional 

representation in politics and the public service.62  

Put simply, power sharing63 is a system of governance allocating a 

permanent share of power to all major segments in society.64 Segments are 

virtual separate sub-societies within a state having their own political 

parties, interest groups, and media of communication.65 These segments 

build on politically salient group markers that can be of religious, 

ideological, linguistic, cultural, ethnic or racial nature. At first 

consociationalism only wanted to explain stability in deeply divided 

societies, but from the late 1970s it grew into a normative theory: Lijphart 

prescribed the four elements mentioned earlier as the most suitable means 

for achieving democracy and stability in deeply divided societies.66 

Consociationalism represents a form of ‘institutionalized separation’ aimed 

to bring stability and peace to societies deeply fragmented by cleavages of 

group membership and identification. 

                                                      
62 Arend Lijphart, Democracy in Plural Societies (Yale University Press, New Haven, 1977), 

at pp. 22-44. 

63 Power sharing and consociationalism are used as synonyms for the purposes of the 

present thesis. 

64 Timothy Sisk, ‘Power Sharing’,  Beyond Intractability: A Free Knowledge Base on More 

Constructive Approaches to Destructive Conflict (2003), at 

http://www.beyondintractability.org/essay/power_sharing/?nid=1382, accessed 20 

December 2016.  

65  Arend Lijphart, Thinking About Democracy: Power Sharing and Majority Rule in Theory 

and Practice (Taylor and Francis, Abingdon, 2007), at p. 67. 

66 Lijphart, supra 62, at p. 223. Ibid, at p. 227. 

http://www.beyondintractability.org/essay/power_sharing/?nid=1382
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Constitutionalism is a multi-faceted concept. It can be either seen as a 

method,67 as an aspirational ideal,68 or a theory. In its most basic meaning, 

constitutionalism stands for the study of constitutions. For positivists, 

constitutionalism is not a normative but a descriptive and value free term: 

it denotes the presence of a constitution as a fundamental document 

organizing the distribution of power within the state.69 In a more 

substantive definition, to borrow Waldron’s words, constitutionalism’s 

essence is about controlling, limiting and restraining the power of the 

state.70 Scruton and Sajo locate the core of constitutionalism in the 

limitation of absolute power and the diffusion of power between different 

institutions: “a constitution impregnated with the ideas of 

constitutionalism is about limited power”.71 Waldron and other scholars 

point to the contradictions of constitutionalism: while on the one side 

                                                      
67 Comparative constitutionalism is often used as a synonym for comparative 

constitutional law. See for instance the high level workshop chaired by Ran Hirschl and 

Constance Grewe, ‘How comparative is comparative constitutional law?’ VIIth World 

Congress of the International Association of Constitutional Law, Mexico, 6-10 December 

2010, http://www.juridicas.unam.mx/wccl/en/g17.htm, accessed 15 January 2015].  

68 Michael Rosenfeld and András Sajó, ‘Introduction’, in ibid (eds.), The Oxford Handbook of 

Comparative Constitutional Law (Oxford OUP, 2012) [by borrowing Fra Carnevale’s 

painting on the ideal city as an analogy, they argued that the purpose of constitutionalism 

was the search for an ideal form of government].  

69 Dominque Rousseau, ‘Constitutionalism and Democracy’ (essay), Books and Ideas, at 

http://www.booksandideas.net/Constitutionalism-and-Democracy.html, accessed 15 

January 2015. 

70 Jeremy Waldron, ‘Constitutionalism: A Sceptical View’, NYU School of Law Public Law 

Research Paper, no. 10-87 (2012). 

71 Roger Scruton, The Palgrave Macmillan Dictionary of Political Thought (London: Palgrave 

Macmillan, 2007), at p. 137. András Sajó, ‘Limiting government: an introduction to 

constitutionalism’ (Budapest, Central European University Press, 1999). 

http://www.juridicas.unam.mx/wccl/en/g17.htm
http://www.booksandideas.net/Constitutionalism-and-Democracy.html
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constitutionalism is built on popular sovereignty (self-government), on the 

other side its main function is to restrain the same popular sovereignty 

(limited government).72 It remains unclear whether a constitution needs 

necessarily to be written, if constitutional conventions form part of 

constitutionalism or whether certain theories of constitutional 

interpretation are more in line with constitutionalism than others.73   

The relationship between judicial review and constitutionalism has 

remained one of the core debates animating scholarship in comparative 

constitutional law. Constitutionalism has escaped a clear and universally 

accepted definition but its essence lies in the entrenchment of fundamental 

norms that limit the power of government.      

Constitutionalism can vest itself in a wide variety of forms. Paul Blokker 

distinguishes between four -isms: liberal, communitarian, republican and 

substantive constitutionalism.74 The battles fought between the different 

forms of constitutionalism relate to whether the constitution has only a 

negative or also a positive dimension,75 whether the constitution is a closed 

                                                      
72 Waldron, supra note 70. Martin Loughlin and Neil Walker (eds.), The Paradox of 

Constitutionalism (Oxford: Oxford University Press, 2007). 

73 Stanford Encyclopaedia of Philosophy, Constitutionalism, 

http://plato.stanford.edu/entries/constitutionalism/#ConInt, accessed 15 January 2016.  

74 Paul Blokker, ‘Democratic Ethics, Constitutional Dimensions, and Constitutionalisms’, in 

Alberto Febbrajo and Wojciech Sadurski (eds.) Central Eastern Europe After Transition. 

Towards a New Socio-legal Semantics (Ashgate, London, 2010). 

75 Nicholas W. Barber, ‘Constitutionalism: Negative and Positive’, 7 Oxford Legal Studies 

Research Paper (2015). 

http://plato.stanford.edu/entries/constitutionalism/#ConInt
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system or to the contrary open to societal and cultural spheres, and not least 

to the question which actor should be the guardian of the constitution.76  

3) The ambiguous relationship between consociationalism and 

constitutionalism 

From the perspective of comparative constitutional law, consociational 

accommodations have been vulnerable to at least three critiques: 

discrimination, the ‘compelled identification’ requirement, and the under-

inclusiveness of the system.  

 

First, the classic criticism to consociations is the one of discrimination. 

Consociations violate formal equality by treating differently individuals 

who are in a comparable situation, safe for certain markers  of identity (such 

as the religion that they believe in, the language they speak or the ethnic 

group they belong to).77  

 

When consociationalist principles are applied to political representation, 

the criticism is that proportional over-representation or parity violate the 

individual equality of voters (citizens) before the law. In its leading right to 

vote cases, the US Supreme Court endorsed a strict reading of the one man 

– one vote principle.78 However, in certain consociations the deviations 

                                                      
76 Richard Bellamy, Political Constitutionalism – A Republican Defense of the 

Constitutionality of Democracy (Cambridge University Press, New York, 2007).  

77 Sujit Choudhry, ‘Group Rights in Comparative Constitutional Law: Culture, Economics, 

or Political Power?’, in András Sajó and Michel Rosenfeld (eds.), The Oxford Handbook of 

Comparative Constitutional Law (New York: OUP, 2012), 1099-123, at p. 1122. 

78 Baker v. Carr, 369 U.S. 186 (1962). Reynolds v. Sims, 377 U.S. 533 (1964). Samuel 

Issacharoff, Pamela Karlan, Richard Pildes and Nathaniel Persily, The Law of Democracy: 

Legal Structure of the Political Process (Foundation Press, New York, 2016). 
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from the principle of democratic equality are much more substantial than 

what is considered legal in the US context.79 As alluded to earlier in this 

introduction, for the elections to the Brussels parliament there are two 

electoral lists a citizen can vote for – a Dutch and a French-speaking list. 

Candidates on the list of one language group need nearly double as many 

votes for being elected to the Brussels parliament compared to the other 

language group.80 The difference is not only temporary – it is likely to grow 

more important at every future election.81 The criticism is that such forms 

of group over-representation – enacted with the aim to further important 

public goods - violate the individual right to equal treatment of citizens. 

 

Second, consociations force individuals to affiliate with certain groups 

(‘compelled identification’), which is susceptible of violating several 

individual rights, not least the right to privacy.82 Let me illustrate this with a 

few examples.  

 

                                                      
79 Karcher v. Daggett, 46 U.S. 728 (1983).  

80 In the elections of 2009, a French speaking candidate needed 5679 votes to obtain a seat, 

while for a Dutch speaking candidate 3048 votes were sufficient. Phillipe van Parijs, 

‘Bruxelles: Quatre Raisons pour les francophones de voter néerlandophone’ [mentioning 

this substantial difference as one of the reasons for French speakers to vote for a Dutch 

speaking candidate], La Libre, 22 May 2014, at 

https://www.uclouvain.be/cps/ucl/doc/etes/documents/2014.05.22.Raisons_de_voter.p

df, accessed 10 December 2016.  

81 The difference has grown over the years: in the 1999 elections it was 5086 votes for a 

French speaking seat and 3562 votes for a Dutch speaking seat (Doc. Parl. Senate, 2000-1, 

n-2/709/6, pp. 2-3). 

82 Choudhry, supra note 77, at p. 1121. 

https://www.uclouvain.be/cps/ucl/doc/etes/documents/2014.05.22.Raisons_de_voter.pdf
https://www.uclouvain.be/cps/ucl/doc/etes/documents/2014.05.22.Raisons_de_voter.pdf
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In the specific case of the Brussels region, the individuation of sub-groups 

among which power is shared raises challenging questions for 

constitutional theory. In order to prevent that the electoral system which 

should safeguard the representation of the Dutch language group is abused 

once again,83 the Belgian constitutional legislature introduced rigid criteria 

for the identification of candidates from the respective sub-groups. 

Candidates who have presented themselves on the list of one language 

group can in no future election run for office on the list of the other language 

group.84 For instance, a candidate on the French-speaking list running for 

the Green party (Écolo) could therefore never stand as a candidate for the 

sister party Groen in the elections for the Brussels parliament. Is this not, as 

some authors have claimed, a ‘shocking’85 law that violates the European 

Convention of Human Rights?86 

                                                      
83 The radical French speaking party FDF had allegedly put ‘false Flemings’ on its list to 

increase its elected representatives and decrease the ones of candidates from Dutch 

speaking parties. The Council remained paralyzed and the 1971 elections to the Brussels 

Agglomeration Council were the first and at the same time the last ones.  

84 Special Law on the Brussels Region, (12 January 1989), Article 17(1). 

85 Marc Verdussen, ‘L’élection Régionale Et Ses Préliminaires [The Regional Election and 

Its Foreplay]’, in Robert Andersen et als. (eds.), La Région De Bruxelles-Capitale [The 

Brussels Capital Region] (Bruylant, Brussels, 1989), at pp. 130-1. 

86 Hugues Dumont and Sébastien van Drooghenbroek, ‘L'interdiction Des Sours-

Nationalités À Bruxelles’, Administration Publique Trimestriel (2011), at pp. 215-6. [The 

Brussels election law would not stand up to the proportionality test of the Strasbourg Court 

if challenged]. Jan Clement and Xavier Delrange, ‘La Protection Des Minorités / De 

Bescherming Van De Minderheden’, in André Alen et als. (eds.), Het Statuut Van 

Brussel/Bruxelles Et Son Statut [Brussels and its Statute] (De Boeck and Larcier, Brussels, 

1999), at p. 537. [Even past abuses of a more liberal system don’t allow for such an 

inflexible instrument of minority protection: “Zelfs in de ervaring met de Brusselse 
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There is a tension between consociational democracy and the prohibition 

of compelled identification under Article 3 of the Framework Convention 

for National Minorities. Said article mandates that a person belonging to a 

national minority can freely choose whether to be treated as a minority or 

not, and that no negative consequences shall arise out of that choice. This is 

in contrast with rules governing consociational accommodations in South 

Tyrol, Cyprus and Northern Ireland.  

The prohibition of compelled identification has been used to challenge 

consociations on human rights grounds. In South Tyrol, citizens and (more 

recently also) foreigners have to declare to at least affiliate with one of the 

three language groups (Germans, Italians or Ladins). Failure to declare 

linguistic identity leads to exclusion from public jobs, some non-core 

benefits of social assistance and passive electoral rights. This means that 

those who do not declare themselves suffer a disadvantage, and hence are 

discriminated according to the Advisory Committee of the Framework 

Convention for National Minorities: “the system continues to make the 

affiliation to one of the three recognized linguistic groups (German, Italian 

or Ladin) an obligation, with serious consequences arising for not 

complying, especially in areas such as access to the labour market or 

political rights; this is a source of concern.”87 

Article 3 of the Framework Convention has also been contemplated as a 

weapon challenging key consociational bargains in Northern Ireland: the 

                                                      
agglomeratieraad kan geen rechtvaardiging worden gevonden voor de ‘clichage 

linguistique’.”]  

87 ACFC, Opinion on Italy, 15 October 2010, para 53, at 

http://www.coe.int/en/web/minorities/advisory-committee, accessed 15 January 2016. 

http://www.coe.int/en/web/minorities/advisory-committee
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fair employment legislation and the voting legislation in the Assembly.88 

Whether individuals should have a right to exit from their community has 

been the most divisive issue in the process of negotiating a Northern Ireland 

Bill of Rights.89 Compelled identification is also a problem in Cyprus: it 

forces Armenians, Maronites and Latins to politically identify with one of 

the two dominant communities and prevents them from political parties 

among co-ethnics. This is not in line with Article 3 of the Framework 

Convention.90  

The problem of ‘compelled’ identification is not limited to national 

minorities (read against the backdrop of the Framework Convention), but 

extends also to constituent groups (in light of the European Human Rights 

Convention). The European Court judged compelled identification with one 

of the constituent groups as a breach of the European Convention. It does 

not matter whether those excluded belong to a group with an ‘objective’ 

distinctive marker (such as Jews and Roma in Sejdic and Finci v. Bosnia-

                                                      
88 Chris McCrudden, 'Consociationalism, Equality and Minorities in the Northern Ireland 

Bill of Rights Debate: The Role of the OSCE High Commissioner on National Minorities', in 

John Morison, Kieran McEvoy and George Anthony (eds.), Judges, Transition and Human 

Rights Cultures (Oxford University Press, New York, 2007), 315-354. 

89 The Bill of Rights for Northern Ireland was foreseen in the 1998 Good Friday Agreement. 

However, as of January 2016 no agreement on a Bill of Rights could be found. Andrew 

Finlay, Governing Ethnic Conflict: Consociation, Identity and the Price of Peace (Routledge, 

London, 2010), at pp. 20-22. 

90 The Advisory Committee repeatedly stressed that the constitutional organization of 

Cyprus, in particular the compelled identification of minority groups with one of the two 

major religious communities as a condition for political participation, is not in line with the 

Framework Convention. See the Advisory Committee’s compilation of opinions on Article 

3 at http://www.coe.int/en/web/minorities/compilation-of-opinions [accessed 20 

January 2016].   

http://www.coe.int/en/web/minorities/compilation-of-opinions


 37 

Herzegovina, or Albanians in Slaku v. Bosnia-Herzegovina) or whether the 

reasons are purely subjective (a citizen not wanting to affiliate with one of 

the constituent groups in Zornic v. Bosnia-Herzegovina),91 or whether 

members of a certain group are obliged to run for certain elected positions 

only within a certain territory (Pilav v. Bosnia-Herzegovina). 

The point is that the principle of self-identification, based on entirely 

subjective criteria coupled with the principle that no disadvantage can arise 

out of that choice, can hardly be reconciled with any consociational 

settlement. This leads to a tension between the principles of consociational 

democracy, on the one side, and evolving international human rights 

jurisprudence (the Sejdic-Finci, Zornic, Slaku and Pilav cases).  

Chris McCrudden noted that in its advice-practice, the Framework 

Convention implementation body, while remaining “theoretically opposed 

to restrictions on the right to self-identification by persons belonging to 

national minorities, in practice [it] has shown a significant degree of 

tolerance for such restrictions where they were part of consociational 

arrangements.”92 Such pragmatic attitude is also evident in recent reports 

of the Advisory Committee.93  

                                                      
91 European Court of Human Rights, Zornic V. Bosnia, no. 3681/06, 15 July 2014. European 

Court of Human Rights, Slaku v. Bosnia-Herzegovina, no. 56666/12, 26 May 2016.  

92 Chris McCrudden, supra note 88, at p. 348 (italics in the original text).  

93 The 2015 opinion on Italy shows the pragmatic approach of the Advisory Committee 

concerning the question of the compatibility of the ethno-linguistic declaration of identity 

with the principle of self-identification: “While not resolving the issue of the mandatory 

affiliation to one of the three recognized linguistic groups, and in particular the negative 

consequences for those who do not declare such affiliation or who wish to express multiple 

affiliations, the new legislation enables EU citizens and third country nationals with long-

term residence to declare their affiliation to one linguistic group. This not only resolves 
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Third, even if one accepted the legitimacy of consociational power sharing, a 

rights violation might arise out of the unequal treatment of groups. In other 

words, consociational arrangements can be under-inclusive of consociated 

groups. The former electoral district of Brussels-Halle-Vilvoorde (BHV) is a 

case in point: it allowed voters from one language group (French-speakers) 

to vote for a candidate of their choice even outside their language region (in 

Flanders), while the same was not permitted to candidates from the other 

language group. Choudhry argued that there are both liberal and corporate 

consociational alternatives to under-inclusion in BHV.94  

The liberal alternative would be a single country wide electoral district. The 

corporate alternative would consist in allowing Dutch-speaking voters to 

vote for the candidate of their choice in certain parts of the French speaking 

region.95 The liberal alternative is being discussed in Belgium in the form of 

a country-wide electoral district (but for a limited number of seats), so to 

                                                      
some practical problems of possible exclusion of these persons from the benefits resulting 

from their declaration, such as access to public service, but also represents a positive step 

towards the full implementation of the principle of self-identification in line with Article 3 

of the Framework Convention”; at para 28, and para 110: “The Advisory Committee recalls 

that in the Bolzano/Bozen province, the system of allocating posts strictly according to the 

demographic proportion of the three main linguistic groups (Italian-speaking, German-

speaking and Ladin communities – see related comment under Article 4) has been in place 

for many years now and has allowed to make minority participation more effective since 

each group’s representation in the civil service now approximates to its demographic 

profile.” Advisory Committee on the Framework Convention for the Protection of National 

Minorities, Fourth Opinion on Italy, adopted on 19 November 2015 (Strasbourg 12 July 

2016).  

94 Choudhry, supra note 77, p. 1121. 

95 Ibid. 
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strengthen the joints of the Belgian consociation and give more democratic 

legitimacy to its federal institutions.96  

The option chosen by the constitutional legislator in the framework of the 

sixth state reform of 2012 was not to correct the under-inclusion but to 

restrict the exception from the territoriality principle to a limited territory 

already governed by a special status. The exception works both ways: it 

allows Dutch speaking residents of the municipalities with language 

facilities to vote for Dutch speaking candidates in Brussels (and thus help 

Brussels Flemings to elect a candidate of their own language group for at 

least one of the fifteen seats of the Brussels constituency); and it helps 

French speakers in the same municipalities to vote for a candidate who can 

represent their language group in parliament. These exceptions are covered 

by the Constitution, which, “for the sake of consensus between linguistic 

communities”,97 permits the legitimate interests of French and Dutch 

speaking minorities in and around Brussels (‘the old province of Brabant’) 

to be safeguarded by ‘special modalities’.  

Velaers argued that this provision might be violated by current electoral 

arrangements (described above), if in practice it turns out that groups are 

treated unequally. As there is no direct discrimination, Velaers opined that 

the assessment whether there was indirect discrimination depended on 

political practice and on the electoral preferences of citizens and parties 

                                                      
96 The state of affairs and all documentation relating to the (proposed) federal electoral 

district can be found on the website of the Pavia group (http://www.paviagroup.be). This 

group of several Belgian university professors launched the proposal which was then 

discussed by parliament; where it seems to have been silently buried. 

97 Patricia Popelier and Koen Lemmens, The Constitution of Belgium – A Contextual Analysis 

(Hart Publishing, Oxford, 2015), at p. 207. 

http://www.paviagroup.be/
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from the constituent groups.98 Consociational arrangements could 

therefore violate superior norms even if they formally treat constituent 

groups equally.  

Other criticisms – consociationalism as a corporate elite cartel that limits the 

free democratic process. There is a risk that political party leaders in a 

consociational democracy become a cartel of self-interested elites who limit 

the possibility of democratic change.99 Consociationalism is a rather static 

system in which segment leaders may be guaranteed a share of power 

irrespective of elections and possess instruments to block common 

decision-making. Accountability in such a system is more difficult, as any 

political party might be in power somewhere in an important level of 

                                                      
98 From my understanding, Velaers seems to argue that the constitutional assessment 

concerning the (un)equal treatment between French and Dutch speaking electors of the 

municipalities with language facilities rested on their respective voting patterns. „De 

analyse maakt duidelijk dat de strategie die de politieke partijen bij de volgende 

verkiezingen zullen ontwikkelen, bepalend zal zijn voor het effect dat de regeling zal 

hebben voor de „legitieme belangen van de Nederlandstaligen en de Franstaligen in de 

vroegere provincie Brabant“ en dat die regeling dus niet a priori ongrondwettig kan 

worden bevonden... Uiteindelijk zal het [discriminerende] effect van de regeling daarvan 

afhangen hoeveel kiezers uit de randgemeenten vanaf 2014 hun stem op lijsten van de 

kieskring Brussel-Hoofdstad zullen uitbrengen.“ Jan Velaers, ‚De splitsing van de kieskring 

BHV en de bijzondere regelingen voor de randgemeenten: de bevoegdheid van de 

algemene vergadering van de Raad van State, de benoeming van de burgemeesters en de 

stand still’ [The split of the BHV electoral district and …], in De zesde staatshervorming: 

instellingen, bevoegdheden en middelen [The sixth state reform], edited by Jan Velaers / 

Jürgen Vanpraet / Yannick Peeters and Werner Vanderbruwaene (Intersentia, Antwerp, 

2014), 151-201, at 159 and 167.  

99 Samuel Issacharoff and Richard H. Pildes, ‘Politics as Markets: Partisan Lockups of the 

Democratic Process’, 50 Stanford Law Review (1998). 
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government.100 Krisch argued that the possibility of minority vetoes makes 

it necessary that every decision is Pareto-optimal, which leads to a joint 

decision trap making government non-functional.101 Lijphart assumed that 

segment leaders would not use the veto for fear of being punished by their 

own electorate,102 but that assumption has not sufficiently taken account of 

political realities, in particular so called ‘ethnic outbidding’. Consociational 

consensus requirements and veto points sit uneasily with efficient 

government.  

Consociationalism has been criticized as a form of corporatism that gives a 

monopoly to old groups and perpetuates their power. Consociationalism 

fixes and reproduces old sociological identities that ‘eternalize’ group 

cleavages in the political system while at the same time excluding other 

groups. It fixes in place historical identities and freezes them into the 

system of political representation. Rather than bridging any differences 

between different groups in societies, it politicises and perpetuates these 

differences (by creating ‘ethnic cages’). Consociationalism does not 

accommodate new identities and new diversities, such as women, sexual or 

immigrant minorities.103 Consociationalism clashes with democracy, 

                                                      
100 Renske Doorenspleet, ‘Electoral Systems and Good Governance in Divided Countries’, 

4(4) Ethnopolitics (2005) [but arguing for more consensual forms of democracy 

particularly in divided societies that recently have become democracies].  

101 Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law 

(Oxford University Press, New York, 2010), at p. 61. 

102 Lijphart, supra 62, in particular chapter 2. 

103 Shane O'Neill, ‘Recognition, Equality, Difference: Achieving Democracy in Northern 

Ireland’, in Consociational Theory - Mcgarry and O'leary and the Northern Ireland Conflict 

(Routledge, New York, 2009), 89-98. Krisch, supra note 101. 
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because it is less accountable, less efficient and more intractable to change 

than ordinary forms of democracy.   

The bottom line is that many policy makers, intellectuals and judges 

disfavour ethnic power sharing, as “the idea that politics should be based 

around ethnicity and sect cuts against cherished ideals of Enlightenment 

‘civic’ nationhood.”104 In this sense, consociational power sharing is 

regarded as form of ethnic separation that should be overcome. 

Consociational democracy has been criticized on many different grounds 

and that increasingly so because its identity based structure sits uneasily 

not only with individual but also certain collective rights.105 However, if 

consociational democracy has all these pitfalls, what are its alternatives? In 

particular, can doctrines of citizenship designed to unite the populace – 

such as constitutional patriotism – be a replacement to the complex, 

divisive and often unstable institutions that characterize consociational 

power sharing?   

                                                      
104 Eric Kaufmann, ‚Partition: It’s time to recognise reality in Syria’ [arguing that external 

„intervention only becomes possible with the creation of a federal Syria operating under a 

power-sharing, or consociational, system“], LSE Blog, 1 October 2015, at 

http://blogs.lse.ac.uk/politicsandpolicy/partition-its-time-to-recognise-reality-in-syria/, 

accessed 7 January 2017.  

105 For an overview of criticisms, see Brendan O’Leary, ‘Consociation’, The Princeton 

Encyclopaedia of Self-determination, at https://pesd.princeton.edu/?q=node/14 [accessed 

25 December 2015].  

http://blogs.lse.ac.uk/politicsandpolicy/partition-its-time-to-recognise-reality-in-syria/
https://pesd.princeton.edu/?q=node/14
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4) The limits of individual rights based constitutionalism in deeply 

divided polities 

Even Lijphart conceded that consociationalism is always the second best 

option.106 But in deeply divided societies, Lijphart found that consociation 

is the only form of democratic governance that can work: “the choice is not 

between consociational and majoritarian democracy, but between 

consociational democracy and no democracy at all.”107 O’Leary concurred 

that consociationalism might be the only option for democracy and 

constitutionalism to take root in those societies characterized by deep and 

politically salient diversities based on identitarian markers.108  

Consociationalism overlaps with certain elements of constitutionalism, in 

particular the limitation of the power of majorities and the inclusion of 

minorities in the political system.109 While majoritarian election systems 

risk to permanently exclude minorities from political power,110 

consociationalism guarantees minorities with representation and political 

                                                      
106 Arend Lijphart, Patterns of Democracy: Government Forms and Performance in Thirty-Six 

Countries (Yale University Press, 2012). 

107 Lijphart, supra note 62, at p. 238. 

108 O’Leary, supra note 105. 

109 Patricia Popelier, ‘The Belgian Constitutional Court: Guardian of Consensus Democracy 

or Venue for Deliberation’, in André Alen, Veronique Joosten, Riet Leysen, and Willem 

Verrijdt (eds.), Liberae Cogitationes - Liber amicorum Marc Bossuyt (Intersentia, 

Antwerpen, 2014), 499-513. 

110 Markus ML Crepaz, Thomas A Koelble, and David Wilsford, Democracy and Institutions: 

The Life Work of Arend Lijphart (University of Michigan Press, Ann Arbor, 2000), at p. 157. 

Edward D. Mansfield and Jack Snyder, ‘Prone to Violence: The Paradox of the Democratic 

Peace’, 82 The National Interest (2005). 
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influence. Judicial review allows minorities, also those ethnic minorities not 

represented in the political system, to make their voice heard. 

Consociational democracy is not the only means to manage diversity in 

compound territories, federalism, asymmetric federalism and territorial 

autonomy might be part of the consociational package but can be also an 

alternative to it (take for instance the Spanish and the Canadian cases). As 

our present focus lies on the tension between constitutionalism and 

consociationalism, the institutional alternatives to consociational power 

sharing are not specifically discussed. What will be briefly discussed is a 

theory that argues that political membership can be constructed in a way 

unmediated by group identities even in diverse polities.  

The national pluralism that consociations institutionalize has come in 

increasing friction with modern constitutionalism. Modern 

constitutionalism’s core tenets are equality, the rule of law (particularly in 

the form of equality under and before the law), and protection of 

fundamental rights.111 Through its insistence on abstract principles, Tully 

argued that modern constitutionalism has built an ‘empire of uniformity’,112 

based on the fallacious premise that political institutions and language 

employed by the public administration are colour blind.113 The 

development of the individual, solidarity between citizens and democracy 

                                                      
111 Michel Rosenfeld, ‘Modern Constitutionalism as Interplay Between Identity and 

Diversity’, in ibid (ed.), Constitutionalism, Identity, Difference and Legitimacy, (Duke 

University Press, Durham, 1994), 3-38, at p. 4.  

112 James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge 

University Press, New York, 1995), at p. 58. 

113 Charles Taylor, Multiculturalism and The Politics of Recognition (Princeton University 

Press, Princeton, 1992).  
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were thought to be possible only if minorities integrated into the dominant 

culture and language. Integration into the dominant culture, not recognition 

and accommodation of minority cultures, was at the centre of liberal theory. 

The maintaining of national minority cultures and languages was confined 

to the private, as recognition would have led to a politicization of ethnicity 

corrosive of the ties that bind society together.114  

Any public intervention to maintain distinct identities was dismissed as 

being profoundly illiberal. The accommodation of national diversity plays 

no role in the dominant theories of justice and equality articulated by 

intellectual heavyweights of the calibre of Rawls,115 Dworkin,116 or 

Alexey117. The core notions of personal autonomy (as an element of human 

dignity), freedom, equality at the heart of liberal theory that ground modern 

constitutionalism were seen, and continue to be seen by some,118 as 

                                                      
114 Cynthia V. Ward, ‘The Limits of Liberal Republicanism: Why Group-Based Remedies and 

Republican Citizenship Don't Mix’, 581 Columbia Law Review (1991), at p. 598. 

115 Rawls does not mention national minorities at all-in his seminal book on A Theory of 

Justice (Harvard University Press, Cambridge, revised edition of 1999). There is some 

mention of peoples as rights-bearers in his later book, John Rawls, The Law of Peoples: With, 

the Idea of Public Reason Revisited (Harvard University Press, Cambridge, 2001).   

116 Dworkin’s theory conceptualizes rights as trumps that the individual holds against the 

community. For a critique of Dworkin’s conception of rights as trumps, see Richard H. 

Pildes, ‘Why Rights Are Not Trumps: Social Meanings, Expressive Harms, and 

Constitutionalism’, 27(2) The Journal of Legal Studies (1998). 

117 Not unlike Dworkin, Alexey posited that any interference with an individual right needs 

to be suitable, necessary and proportionate to the realization of a value or interest of 

similar importance. Robert Alexy, ‘Constitutional Rights, Balancing, and Rationality’, 16(2) 

Ratio Juris (2003), at p. 131. 

118 Stephen Deets and Sherrill Stroschein, ‘Dilemmas of Autonomy and Liberal Pluralism: 

Examples Involving Hungarians in Central Europe’, 11(2) Nations and Nationalism (2005). 
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threatened by the recognition and constitutional accommodation of 

minority demands.  

A recent turn in constitutional theory increasingly recognized previous 

insights from democratic theory regarding the compatibility of minority 

nationalism with liberal theory.119 Kymlicka and other scholars argued that 

institutions were not colour blind but expression of the nation-building 

project of the majority.120 Going beyond the liberal-communitarian debate, 

Kymlicka showed as well that sub-state nationalism (articulated by 

Flemings, Catalans, Québécois, Scots, South Tyrolians and the like) are 

couched in liberal principles with the aim to establish a liberal society. 

However, leading scholars of constitutional law still refer to minority 

nationalism as a form of tribalism.121  

                                                      
The authors argued that the granting of collective equality to groups runs counter to 

equality principles and is pernicious to the autonomy of individuals. 

119 Stephen Tierney, ‘Federalism and Plurinational Challenge’, draft paper presented at the 

World Congress of Constitutional Law, Oslo, 16-20 June 2014, at 

http://www.jus.uio.no/english/research/news-and-

events/events/conferences/2014/wccl-cmdc/wccl/papers/ws17/w17-tierney.pdf, 

accessed 15 December 2016.  

120 Will Kymlicka, Politics in the Vernacular (Oxford Unversity Press, New York, 2001), at 

pp. 20-27. Charles Taylor, ‘Nationalism and Modernity’, in Robert McKim and Jeff McMahan 

(eds.), The Morality of Nationalism  (Oxford University Press New York, 1997), 31-55. 

121 For instance, Joseph Weiler attacked Catalan and Scottish minority nationalisms as 

elements of irredentist Euro-tribalism that are incompatible with the values of the 

European Union. Nico Krisch replied that these liberal minority nationalisms are an 

expression of the quest for democratic self-government and not of tribalism. Krisch, 

‘Catalonia’s Independence: A Reply to Joseph Weiler’, EJIL Talk, 18 January 2013, at 

http://www.ejiltalk.org/catalonias-indepence-a-reply-to-joseph-weiler/, accessed 20 

January 2016.  

http://www.jus.uio.no/english/research/news-and-events/events/conferences/2014/wccl-cmdc/wccl/papers/ws17/w17-tierney.pdf
http://www.jus.uio.no/english/research/news-and-events/events/conferences/2014/wccl-cmdc/wccl/papers/ws17/w17-tierney.pdf
http://www.ejiltalk.org/catalonias-indepence-a-reply-to-joseph-weiler/
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To be fair, the compatibility of liberalism with the accommodation of ethnic 

diversity within constitutional structures has been increasingly recognized 

also in constitutional theory. Stephen Tierney has invited constitutional 

theory to catch up with democratic theory and reimagine modern 

constitutionalism and its central categories so to make it fit to the reality of 

territorially and culturally compound states.122 The debate about the limits 

and possibilities of the constitutionalization of pluralism is very much 

ongoing and stretches as far as to the democratization of secession from 

established nation states.123 Not dissimilar to that idea but with a much 

broader focus, a group of constitutional pluralists has argued that the ‘meta-

constitutional structure’ of constitutionalism should rest with a plurality of 

normative orders beyond the single nation state.124  

Despite these developments, the nation state very much remains the central 

frame of reference for liberal theory.   

The insistence of constitutionalism on the central state constitution as 

instrument of a common constitutional identity might not always work in 

deeply divided societies.  According to Krisch, the aim of the 

constitutionalist project is to integrate society through a common 

                                                      
122 Stephen Tierney, Constitutional Law and National Pluralism (Oxford University Press, 

New York, 2004), at p. 163. 

123 See Icon’s 2015 conference, in particular the high level sessions on ‘Secession and 

Federation’, and the one on ‘Trends and Troubles in Constitution Making’; NYU School of 

Law, 3 July 2015, available on https://www.youtube.com/watch?v=WQY9HasBSNo, 

accessed 5 January 2017.  

124 Hirschl, supra note 9, at p. 199-201.   

https://www.youtube.com/watch?v=WQY9HasBSNo
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framework of shared values and collective decision-making processes.125 In 

order to overcome the roadblocks inherent in consociationalist theory, 

Krisch made a principled case for a pluralist order.126 Müller, Habermas and 

other scholars have argued for a set of unifying beliefs and dispositions that 

can form the holding citizens together in diverse polities.127 At the core of 

this constitutional patriotism is the aim to create a shared identity between 

citizens that transcends sub-national divisions, therefore going beyond the 

limits of Kymlicka’s theory of liberal nationalism. The fear of integrationist 

and constitutional patriotists is that accommodation of ethno-national 

diversity (as proposed by liberal nationalists and consociationalists) comes 

at the expense of an inherently instable order.  

But constitutional patriotism faces important obstacles to establish a 

community of free and equal citizens in those societies deeply fragmented 

by cleavages of group membership and identification.128 One difficulty is 

that constitutions are often tainted with nationalist historic contingencies.   

Let me illustrate that with a very concrete example. When the author of this 

thesis conducted an interview in the Belgian Parliament, the interviewed 

French-speaking senator had a copy of Belgium’s historic constitution 

                                                      
125 Nico Krisch, ‘The case for pluralism in post-national law’, in Grainne de Burca and Joseph 

Weiler (eds.), The Worlds of European Constitutionalism (Cambridge University Press, New 

York, 2012), 203-262, at p. 215. 

126 Nico Krisch, ‘The Pluralism of Global Administrative Law’, 17(1) EJIL (2006), 247–278.  

127 Jürgen Habermas, ‘Address: Multiculturalism and the Liberal State’, 47(5) Stanford Law 

Review (1995), 849-853. Jan-Werner Müller, ‘A General Theory of Constitutional 

Patriotism’, 6(1) International Journal of Constitutional Law (2008), 72-95. Jan-Werner 

Müller, Constitutional Patriotism (Princeton University Press, Princeton, 2007). 

128 Alex Schwartz, ‘Patriotism or Integrity? Constitutional Community in Divided Societies’, 

31(3) Oxford Journal of Legal Studies (2011).  
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hanging on the wall behind his desk. But Belgium’s 1831 Constitution 

widely imitated and venerated abroad for its extensive guarantees for civil 

liberties, was a partisan constitution. A Dutch-speaking Belgian can only 

identify with it with much difficulty, as this foundational text was 

expression of the French speaking elite’s project to make Belgium a French-

speaking nation state. Over time, the Belgian state has been transformed 

from a unitary nation state to a bi-communitarian federation. Historical 

contingencies and perceptions might be potent obstacles to a shared 

constitutional culture built on constitutional patriotism. 

Certain consociational settlements might also question the locus of ultimate 

sovereignty and constitutional allegiance. In South Tyrol, the regional 

autonomy statute, which constitutionally mediates the relationship 

between the (mostly German-speaking) province and its (Italian) host state, 

is regarded as its de facto constitution.129 The president of the province and 

leading politicians reframed the bond of constitutional allegiance from the 

national to the regional: citizens from all linguistic groups should be 

patriotic not about the national constitution but about the shared regional 

autonomy. He called for an ‘autonomy patriotism’ 

(Autonomiepatriotismus/patriotismo dell’autonomia).130  

                                                      
129 The German title of an authoritative book on South Tyrol’s constitutional arrangement 

is more indicative in this sense than the posterior English version. Joseph Marko et als. 

(eds.), Die Verfassung der Südtiroler Autonomie: Die Sonderrechtsordnung der Autonomen 

Provinz Bozen/Südtirol [The Constitution of South Tyrol’s autonomy: the special legal order 

of the Autonomous Province of Bozen/South Tyrol] (Nomos, Baden Baden, 2005). Jens 

Woelk, Francesco Palermo, and Joseph Marko (eds.), Tolerance through Law: Self 

Governance and Group Rights in South Tyrol (Brill, Leiden, 2007). 

130 Interview with the president of the Italian province of South Tyrol, Arno Kompatscher, 

Alto Adige, 8 January 2016, p. 1.  
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The idea of ‘autonomy patriotism’ represents, in the rich theoretical 

elaboration of Claudio Corradetti, a “‘compromising’ approach placed 

between cosmopolitan universalism and particularist 

communitarianism”.131 

This multi-level dimension of consociationalism is equally evident in the 

broader legal sources and anchorage of its political settlements: often these 

accommodation regimes are not only grounded in national legal norms but 

rely on international law, international agreements or forms of co-

sovereignty. Take for instance the international role of Austria as protector 

of the South Tyrol autonomy (entrenched in the post WWII peace treaty 

with Italy) or the role attributed to the Republic of Ireland in the Good 

Friday Agreement (through joint Irish-Irish institutions and bilateral inter-

governmental institutions with the British government).132 Many 

consociational agreements blur the central reference point of constitutional 

patriotism based on national constitutionalism by either shifting it to a 

supra or a sub-national level. 

Müllerian constitutional patriotism can be of limited value to deeply divided 

polities. It admits that it cannot answer questions of political self-

determination.133 Its core background theory is the one of ‘sharing political 

space in fair terms’ -  a proposition so broad that probably no one would 

                                                      
131 Claudio Corradetti, ‘Transitional Justice and the Idea of ‘Autonomy Patriotism’ in South 

Tyrol: towards a Third Autonomy Statute (?)’, in Georg Grote, Hannes Obermair, and 

Günther Rautz (eds.), Un mondo senza stati è un mondo senza guerre - Politisch Motivierte 

Gewalt im regionalen Kontext (EURAC, Bolzano-Bozen, 2013), 17-32.  

132 John McGarry and Brendan O'Leary, The Northern Ireland Conflict: Consociational 

Engagements: Consociational Engagements (Oxford University Press, New York, 2004). 

133 Müller, supra note 127. 
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dare to disagree with. Müller recognizes that constitutional law is 

intrinsically about institutions, but he offers no concrete institutional 

embodiments to translate the concept of fairness. Fairness should underpin 

constitutional culture and constitutional essentials procedurally and 

substantively, but again this is quite broad. Müller’s theory becomes more 

specific only on the question how to deal with new diversities in Western 

societies, but it remains silent on how to answer the quest of those national 

minorities or constituent groups that are politically strong enough to 

articulate a claim to self-determination.  

The merit of Müller’s theory for divided societies is twofold: it proposes a 

civilizing ethos based on procedures and fairness, and it rejects nationalism. 

The civilizing ethos manifests itself in the forms the polity is contested. 

Reference to fairness can create at least a partial terrain for common 

understanding. South Tyrol and Belgium are good examples of both – the 

central polity was contested mostly peacefully, and even more extreme 

parties now recognize that past policies of cultural assimilation were unfair 

and are to be rejected. The second important merit of constitutional 

patriotism is its insistence on a societal culture and structure of the public 

space that is reflective in symbols and rites of society’s plurality. Courts, in 

particular constitutional courts, are part of these venerated institutions that 

should give meaning to Müller’s ‘constitutional essentials’ (a concession to 

particularity of an otherwise universalist theory). However, constitutional 

patriotism is too broad for giving concrete indications on how to answer the 

questions this thesis is concerned with.  

More to the point is the work of Alex Schwartz which takes both issue with 

liberal nationalism and constitutional patriotism. Schwartz offers an 

alternative normative justification to liberal nationalism, in particular 
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where the latter’s main institutional policy recommendation (territorial 

autonomy) does not work (due to a territorially intermingled population). 

His focus lies on the ‘constitutional conditions for the legitimacy of law in 

divided societies’.134 Building on work by Habermas, he explains that 

national minorities (particularly those nurturing a self-determination 

claim) do not contest national law because they think it is procedurally or 

substantively wrong. What minorities contest is the legitimacy of the body 

that takes this decision, which is regarded as ‘collective expression of a 

distinct or even hostile political community’.135 In order to create a more 

legitimate political authority, he recommended the institutional inclusion 

of minority groups.136 The justification of consociationalism is not one of 

protecting a distinct culture (as liberal nationalism would have it), but to 

construct legitimate state power.  

In chapter one, I have shown how the aim to construct more legitimate state 

authority has in practice extended also to the composition and decision 

making rules within apex courts. The institutional corollary of 

consociationalism within the judiciary are Power Sharing Courts, in which 

the most relevant segments of a society are represented on equal footing. 

Not less interesting is Schwartz’s theory for going beyond constitutional 

patriotism. He argued that what can realistically be achieved in deeply 

divided societies is not a common political identity (as integrationists 

advocate), but a ‘community of principle’.137 He built on Dworkin but 

                                                      
134 Alex Schwartz, ‘The Agreement, Liberal Nationalism, and the Legitimacy of Law’, 7 Quest 

(2008). 

135 Ibid, at p. 144. 

136 Alex Schwartz, ‚Authority, Nationality, and Minorities’, 28(3) Ratio Juris (2015), 354-71. 

137  Schwartz, supra note 128.  
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departed from him. In an interesting twist, he argued that we should not put 

our hopes in the interpretive craftsmanship of Herculean judges. Instead, 

we should go broader and involve the people in the interpretative 

responsibility for defining this community of principle. ‘Constitutional 

integrity’ does not require a pre-existing political community, but offers 

tools to move from a modus vivendi (or negative peace that has made many 

consociational settlements inherently unstable) to such principled 

community. Schwartz advocates for legitimate law that is lived and applied 

with integrity as a means to maintain fairness and stability in multi-national 

polities. 

Current research on divided societies builds on these intuitions of Schwartz 

and investigates the potential of deliberative democracy in exchanging or 

complementing consociationalism to resolve conflict in deeply divided 

societies.138 We will come back to the direction current research is taking 

and avenues for future research in the course of the conclusion of this 

thesis.  

A central aim of this thesis is to establish criteria that courts could refer to 

when the organization of a consociational democracy conflicts with human 

rights law. An important distinction within consociational democracy is 

                                                      
138 Jürg Steiner, The Foundations of Deliberative Democracy- Empirical Research and 

Normative Implications (Cambridge University Press, New York, 2012). John Garry, Adele 

Marshall, David Farrell, John Coakley, George Tridimas Peter Stone, Cillian McBride, 

Clifford Patrick Stevenson, Fabian Schuppert, Brendan O'Leary, Randomly Selected 

"Politicians": Transforming Democracy in the Post-Conflict Context. Research grant funded 

by UK Research Council, 2014-16. Juan E. Ugarriza and Didier Caluwaerts (eds.), 

Democratic Deliberation in Deeply Divided Societies: From Conflict to Common Ground  

(Palgrave-MacMillan, Basingstoke, 2014). Min Reuchamps and Jane Suiter (eds.), 

Constitutional Deliberative Democracy in Europe (ECPR, Colchester, 2016). 
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between corporate and liberal consociational forms, as liberal forms of 

consociational democracy are normatively preferable.139 As the chapters of 

this bundled thesis devote little space to this important distinction, the 

different consociational models are laid out here at some length.  

5) Consociations – Liberal and Corporate 

What matters for the purposes of the present thesis is that a liberal 

consociation can be reconciled with more ease with constitutionalism than 

a corporate consociation. The point is to show that there is considerable 

variation within the concept of consociation. Judges can take account of 

these variations when ruling on the legality of such power sharing 

agreements. One can categorize consociational arrangements along a 

continuum between rigidity and flexibility. The objective or subjective 

character of the salient identity marker and its duration in time determine 

the place of a consociational settlement along the rigidity-flexibility 

continuum.  

The criterion of duration of ethnic/religious/linguistic identity is 

important. The explanatory report of the Framework Convention on 

National Minorities points out that “the individual’s subjective choice [of 

belonging to a minority] is inseparably linked to objective criteria relevant 

to the person’s identity.”140 At the risk of oversimplifying complex realities, 

it seems that the more unchangeable (immutable) the distinctive trait is, the 

                                                      
139 McGarry, O’Leary, and Simeon, Integration or Accommodation, supra note 42. Stefan 

Wolff, ‘Complex Power Sharing as Conflict Resolution: South Tyrol in Comparative 

Perspective, in Jens Woelk, Francesco Palermo, and Joseph Marko, Tolerance Through Law 

- Self Governance and Group Rights in South Tyrol (Brill, Leiden, 2008), 329-70. 

140 Council of Europe, ‚Framework Convention for the Protection of National Minorities and 

Explanatory Report’, February 1995, para 35.  
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harder it will be for the individual to change it. The harder it is for an 

individual to change one’s identity, the more difficult it will be to justify 

using that marker as a basis for distinction for the purposes of institutional 

state organization. For example, race constitutes arguably the most visible 

and permanent identity marker.141 To the contrary, the easier it is to change 

the salient identitarian marker, the more liberal (or self-determined) a 

system will be. This implies that systems building on distinct ethno-

linguistic identities such as Belgium and South Tyrol are more liberal than 

a system building on racial identities (particularly if they imply a 

hierarchical as opposed to a paritarian relationship between groups). On 

the other hand, a more liberal system will make it much easier for 

opportunists or political opponents to undermine the objectives of the 

system.  

A corporate consociation is based on ascriptive pre-determined group 

identities while a liberal consociation is built on whatever identities are 

salient.142 Corporate power sharing assumes that groups are internally and 

externally delimited and that their identity is fixed. The distinction between 

a liberal and corporate consociation is based on Lijphart’s division of power 

sharing into pre-determined and self-determined accommodations.143 

Taken with a grain of salt, one can name Belgium, Bosnia, Lebanon, and (at 

                                                      
141 For an extensive anthropological discussion and critique of political identity in 

consociations, see Andrew Finlay, Governing Ethnic Conflict: Consociation, Identity and the 

Price of Peace (Routledge, London, 2011). 

142 Allison McCulloch, ‘Consociational Settlements in Deeply Divided Societies: The Liberal-
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certain times) Cyprus as example of corporate consociations (where 

ethnic/linguistic/religious identity is pre-determined). In liberal 

consociations, elections and not identitarian markers function as 

instruments of power sharing. Examples include Northern Ireland, South 

Africa (during the transition phase) and (the former Yugoslav Republic of) 

Macedonia.  

However, many consociations represent a hybrid mix of liberal and 

corporate consociational features.   

Let me illustrate the hybridity of corporate and liberal features of a 

consociational setting with the help of two examples. In Northern Ireland 

ministerial positions are automatically allocated to political parties in 

function of their electoral strength (following the d’Hondt system), but the 

two first ministers were designated by the largest party of each designation 

in parliament (Nationalist, Unionist or Other).144 The former is a feature of 

a liberal consociation, the latter of a corporate consociation (although the 

inclusion of ‘Others’ is certainly a liberal feature of Northern Ireland’s 

consociation). In Belgium it works the other way around. The Council of 

                                                      
144 On the basis of the Good Friday Agreement, the First Minister and Deputy First Minister 

were elected together on the basis of concurring consent between Nationalists and 

Unionist. Since the St. Andrew’s Agreement (2006), their election is regulated in a similar 

way as the appointment of ministers (using the D’Hondt system). The only minister 

requiring cross-community consent for his/her appointment is the minister of Justice. 

Northern Ireland (St. Andrews Agreement) Act 2006 c. 53, Part 2 Ministerial appointments, 

Section 8, amending the Northern Ireland Act 16A, 16B, 16C, in particular 16C.6. 

Department of Justice (Northern Ireland) Act 2010 c. 3, Section 2(1). Christopher 

McCrudden, John McGarry, Brendan O’Leary and Alex Schwartz, "Why Northern Ireland’s 

Institutions Need Stability," 51(1) Government and Opposition (2014), 30-58, at 34. 
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Ministers has to have an equal number of French and Dutch speakers, but 

the prime minister may remain ‘linguistically asexual’.145   

Belgium’s Constitutional Court is equally a hybrid between corporate and 

liberal consociational features. The corporate feature lies in the double 

parity. The law provides for an equal number of judges from both language 

groups and an equal number of judges with a political background and 

judges with a legal background on the Court. The liberal feature is a 

constitutional convention agreed upon by Belgian political parties. The 

selection of judges to the constitutional court reflects the composition of the 

parliament (through the D’Hondt principle). The aim is to allow for a 

representation of the different ideological pillars of Belgian society 

(Catholics, Socialists, and Liberals). This allows the Court to take account of 

a new balance of power between parliamentary forces. Concretely, the last 

judge elected to the Constitutional Court is the first judge nominated by the 

Flemish nationalist N-VA (previous Flemish nationalist parties categorically 

refused to appoint judges to the Court). These examples served the purpose 

to illustrate with concrete examples the differences between corporate and 

liberal consociationalism. 

It has to be observed that this brief comparison, based on a comparison of 

written law, misses important aspects of the law in action. It remains blind 

to the socio-political salience of ethnic/linguistic/identities, which certainly 

are much lower and less important in a place like Belgium when compared 

to Bosnia or Lebanon. Hodzic and Stojanovic argued that the Bosnian 

                                                      
145 If there is an equal number of ministers, e.g. 14 (including the prime minister), then the 

prime minister belongs to a linguistic group. This is for instance the case of the current 

Michel government. In case of an unequal number, e.g. 13, the prime minister is indeed 

‘linguistically asexual’. This was the case of the previous Di Rupo government.  
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system, which is based solely on only subjective criteria of self-

identification, appeared on its face more liberal than the Belgian and the 

South Tyrolean one. However, due to the ethnification of public life in 

Bosnia in the wake of the war, they argue that the Bosnian and South 

Tyrolean system of aggregating minorities into “dominant groups is neither 

a realistically feasible nor a morally and legally justified option for ensuring 

the participation of [minorities and non-affiliated persons] in political and 

public life.”146 

 In addition, Belgium is the only country that has shown that its model based 

on linguistic affiliation can work also in presence of an ever-growing multi-

cultural society. It yet remains to be seen if other power sharing systems, 

particularly in South Tyrol and Northern Ireland, can cope with the 

challenge of integrating new minorities into the existing power sharing 

frame.147 While in Belgium it is common and well accepted that candidates 

for political office who come from a wide range of national backgrounds can 

and should fit within the frame of pre-existing linguistic cleavages,148 the 

                                                      
146 Edin Hodzic and Nenad Stojanovic, New/Old Constitutional Engineering? (Analitika, 

Sarajevo, 2011), at p. 86. 

147 In South Tyrol, the only example of a naturalized citizen of foreign descent running for 
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integration of new minorities into local power sharing systems is a very 

fresh if not an unknown challenge to most other consociations.  

The most liberal ideal-type of a consociation will be based on entirely 

subjective criteria that can be changed at any time. For reasons of space, the 

main focus for the elucidation of this typology is with reference to electoral 

law. The following examples proceed from the most liberal to the least 

liberal consociational model. 

Northern Ireland’s system is very liberal by these standards, although some 

criticisms remain. Northern Ireland is also the newest consociation among 

the examples mentioned here. Its system stands as testament to the strong 

influence of equality and non-discrimination principles in curtailing the 

room for manoeuvre of constitutional drafters to institutionalize ethnicity 

in the state structure over the last decades. An example is the system of 

identity designation within Northern Ireland’s devolved parliament. 

Members to the Northern Ireland Assembly need to designate their identity 

after they have been elected (and not before).149 Assembly members can 

switch between identity labels (Nationalist, Unionist, or Other) one time 

                                                      
aimed to protect Dutch and French (speakers) against English and Arabic (speakers). He 

further argued that the non-recognition of language rights for French speakers in Flanders 

or vice versa is nowhere as problematic as denying these rights to Arabophones. This is 

based on the argument that the closer speakers are to their linguistic homeland (and thus 

able to move there), the less the non-recognition of their language rights amounts to 

coercion. This clashes with Kymlicka’s liberal nationalism theory, which distinguishes 

between immigrants and national minorities. Philippe van Parijs, On the territoriality 

principle and Belgium’s linguistic future – a reply, Rebel E-book 11, 2011, 53-77, at pp. 54 

and 64, available at http://www.rethinkingbelgium.eu [accessed 20 January 2016]. 

149 Section 3(11) Standing Orders of the Northern Ireland Assembly (as amended 4 October 

2016).  

http://www.rethinkingbelgium.eu/
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within one electoral cycle.150 However, an assembly member cannot change 

his designation while remaining in the same political party.151 The main 

criticism, discussed further on, is the inequality of arms between the 

ethnically designated groups and others. Thus, the identification is entirely 

subjective and not bound to any objective criteria, and can be changed 

during the electoral cycle. 

Still quite liberal is the South Tyrolean system. Individuals can choose 

between the three language groups and a group of ‘others’ for the 

declaration of linguistic identity. However, those not belonging to any 

linguistic group have to affiliate with one of the three official groups (which 

makes the system less liberal than the Northern Irish one). The aim is to 

allow an individual to express his belonging to another identity, without 

putting in question a political system based on three established language 

groups. A candidate for office is free to declare whatever language group 

he/she feels to belong to without need to provide any objective criteria. The 

declaration of ethnic identity can be revoked altogether at any time, but any 

new declaration will become operational at earliest five years after the 

revocation (for ordinary citizens).152 If a person wishes to modify his 

                                                      
150 Ibid, section 3(13). 

151 Section 3(13) of the Standing Order of the Northern Ireland Assembly provides that a 

member may change his or her designation of identity only if, as member of a political 

party, he or she becomes a member of a different political party or of no party at all; or if 
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152 After an individual revokes his declaration of linguistic identity, a new declaration can 

be made at earliest three years later. This new declaration produces legal effects two years 

after it has been made. Official Gazette of the Italian Republic n.135 of 13 June 2005, Article 

20ter(4), Legislative Decree n. 99 of 23 May 2005. 
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declaration (for instance by declaring his wish to be considered an Italian 

speaker instead of German speaker), this modification will take effect after 

two years.153 In the arena of electoral rights, linguistic affiliation is a pre-

condition for running for elections and cannot be changed within one 

electoral cycle. The former requirement is a violation of the Venice 

Commission’s Code of Good Practice in Electoral Matters, which in its 

Article 2.4 reads as follows: “Neither candidates nor voters must find 

themselves obliged to reveal their membership of a national minority.”154 

Still, the South Tyrolean model (not from the outset but due to progressive 

judicial ‘unwinding’)155 is very liberal in relation to the identification of 

ethnic identity by relying entirely on subjective criteria, but has some 

features that prevent purely opportunistic identity choices.  

A bit under the South Tyrolean model is Bosnia-Herzegovina. In Bosnia, 

declaration to belong to one of the constituent peoples has to be rendered 

before the elections. There are no objective criteria and the choice is 

entirely subjective in line with the principle of self-identification. In the 

words of ECtHR judge Mijovic, the declaration to affiliate with a constituent 

group “is not an objective and legal category, but a subjective and political 

one.”156 However, the choice (on the state level) is restricted to the three 

groups and there is no possibility to designate as ‘other’, such as in the 

Northern Ireland and to a certain extent in the South Tyrolean system.  On 

the regional level, there is a guaranteed representation for candidates 

                                                      
153 Ibid. 

154 Venice Commission, Code for Good Practice in Electoral Matters, opinion 190/2002.  

155 Lantschner and Poggeschi, supra note 29.  

156 ECHR, Sejdic and Finci v. BiH, partly dissenting and partly concurring opinion of judge 

Mijovic.  
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designating as ‘others’. Identity cannot be changed during one electoral 

cycle.157  

Next is the Belgian system. The criteria for the identification for elections is 

objective in Wallonia and Flanders: candidates are automatically assigned 

to the language group according to the region they are elected in. 

Candidates elected in Brussels for the Chamber can choose their language 

group upon election. Their choice is entirely subjective and not bound to 

any objective criteria. However, a parliamentarian may not change 

language group during the electoral cycle he/she has been elected.  

In an earlier draft law on implementing the most comprehensive Belgian 

inter-community agreement (Egmont Pact), the system of separate lists 

would have been extended to elections for the Belgian parliament in the 

Brussels constituency. On the one side, the Council of State remarked that 

the prohibition of inter-ethnic lists (with both Dutch- and French speaking 

candidates) could lead to a limitation of political rights. On the other side, 

the Council argued that list separation might be justified by the 

constitutional division of the Belgian parliament into language groups.158 

The Council left the assessment whether that provision was in breach of the 

constitution to the constitutional legislator.159 A later draft law would have 

foreseen an electoral district of Brussels-Halle Vilvoorde, for which only 

Dutch speaking parties could run, and an electoral district of Brussels-

Nijvel, where voters could only vote for French speaking parties. The 

Council of State argued that voters in Nijvel and Halle-Vilvoorde could not 

                                                      
157 Electoral code of Bosnia-Herzegovina, Article 4.19(6). 

158 Parliamentary documents of the Chamber, Opinion on Law 461/34 (1977-78), at p. 16. 

Velaers, supra note 20, at p. 304. 

159 Ibid. 
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be forced to vote only for candidates on the French speaking list, and that 

the choice of voters in Halle-Vilvoorde could not be restricted to candidates 

on the Dutch-speaking list.160   

The Belgian system has however some overlapping with the Northern Irish 

system. There is no third option, such as a German speaking language group 

or one for those who do not want, for whatever reason, to affiliate with one 

group. In the latter, ‘Others’ are present in parliament but excluded from 

instruments of minority veto reserved exclusively to the two communities. 

In Belgium, the senator chosen (‘co-opted’) by the German-speaking 

regional parliament does not belong to either language group.161 His vote 

does not count for the majority in each language group, but it counts for the 

overall 2/3 reinforced majority required for enacting special laws.162 The 

absence of a German language group means that this community is 

deprived of vital national interest veto (so called ‘alarm bell’ procedure). 

Not unlike in Northern Ireland, the vote of parliamentarians not 

representing any constituent groups counts less in those matters that are 

                                                      
160 Parliamentary documents of the Chamber 935-2 and 936-2 (1989-90); Velaers, supra 

note 20, at pp. 304 and 305. 

161 Belgian Constitutional Court, decision 81/2015, 28 May 2015, B.5.2.   
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Article 15(2) of the Rules of the Senate provides that the vote of the German speaking 
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more ethnically sensitive or touch the constitutional architecture of the 

polity. 

This inequality of arms however seems to find reasonable justification in 

the small size of the country’s German speaking group. Another familiar 

reply in support of this difference in treatment between groups would be 

that in Belgium there is no need or demand to go beyond the political 

identities of the two big language communities – and that in any case the 

Belgian system would stand the Convention test if challenged.163 The 

German speaking community is however demanding a guaranteed 

representation at federal level,164 but it is perhaps politically too weak to 

obtain such representation. Seen more in abstract terms, the Belgian system 

is less flexible in accommodating the diversity of constituent or other 

groups, although this might be read against the backdrop of the particular 

dynamics and the distribution of peoples within the Belgian federation. 

The election system to the Brussels parliament, discussed earlier, is more 

restrictive. There are some objective criteria determining linguistic identity 

(such as language of the identity card but not any language test), and 

linguistic identity is permanent. As well, similar to the Cyprus system, 

elections to the Brussels parliament consist of two parallel but separate 

elections (i.e. for two separate electoral rolls/lists) – one for the French-

speaking and one for the Dutch-speaking members of the regional 

parliament. However, every voter is free to choose whether to vote for the 

French or the Dutch-speaking list. As mentioned before, the particularities 
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of the Brussels election system result from the abuses linked to more 

flexible criteria for identification of belonging in the previous elections to 

the Brussels agglomeration council (Flemish parties argued that many 

candidates on French speaking or civic parties lists were ‘false Flemings’; 

the critique was that these candidates prevented the representation of 

genuine members of the Flemish minority in the Brussels institutions).165   

Overall, the Belgian system presents a high degree of heterogeneity but 

many of its pillars refer for justification to objective criteria (such as the 

territorial region of election). While linguistic identity is fixed once and for 

all for candidates running for the Brussels parliament, candidates for the 

Brussels seats of the first chamber of the Belgian parliament can chose their 

linguistic belonging after election.  

Lebanon is more restrictive than Belgium. In Lebanon, the right to run for 

election is reserved to citizens who are registered on a voters’ roll. 

Indication of religious identity is mandatory. Candidates can only be 

registered on one electoral roll (which differ according to personal status, 

i.e. religious identity). The voters’ rolls are permanent, unless an individual 

lawfully changes religious identity.166 This system has some similarities 

with the Brussels system, as voters remain free to vote for the candidate of 

their choice but the available seats are a priori allocated to certain linguistic 

or religious groups. However, candidates can only vote for the candidate of 

their own group if there is a seat reserved for that group in the voter’s 

                                                      
165 Clement and Delrange, supra note 86. 

166 Republic of Lebanon, ‘Law number 25 – Parliamentary Elections Law’, ACE- The 

Electoral Knowledge Network, at http://aceproject.org/ero-
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constituency. The Lebanese system is based on objective criteria 

(registered religious identity). This identity cannot be changed within one 

electoral cycle, as the whole system is based on a fixed number of 

parliamentarians from every group.  

Farther down the line is Cyprus. Reference is made to the current 

Constitution of Cyprus (dating back to the 1960s), although all power-

sharing institutions are temporarily suspended due to the ongoing state of 

necessity. In Cyprus, ethnicity is ascriptive. The Constitution provides for 

two electoral rolls, which would lead to separate elections. Not only 

candidates but also voters are separated into distinct electoral rolls 

(Greek/Turkish). The system has been slightly reformed after a judgment 

of the European Court of Human Rights.167 Turkish Cypriots resident in the 

South are now allowed to vote but are still prevented to run for elections.168 

If political identity (only the binary options Greek/Turkish exist) can be 

changed at all, the respective legislative body of the community needs to 

approve it.169 The Constitution further provides that “a married woman 

shall belong to the Community to which her husband belongs.”170 Article 2 

of the Cypriot Constitution bases political and legal membership in a 

community on objective identitarian criteria (national origin, language, 

culture and religion of the individual):  

                                                      
167 ECtHR, Aziz v. Cyprus, 22 June 2004. 

168 Cypriot Law 2(1)/2006 on the Voting Rights of Turkish Cypriot Citizens Habitually 

Residing in the Free Areas. 

169 Article 2 of the Constitution lists the procedure for a change of religious political 

identity. An individual may request such change to the presidents of both communal 
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wants to adhere to.  

170 Art 2.7a – Constitution of Cyprus. 
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the Greek Community comprises all citizens of the 

Republic who are of Greek origin and whose mother 

tongue is Greek or who share the Greek cultural 

traditions or who are members of the Greek-

Orthodox Church; the Turkish Community comprises 

all citizens of the Republic who are of Turkish origin 

and whose mother tongue is Turkish or who share 

the Turkish cultural traditions or who are Moslems. 

However, the Cyprus system of identification can be compared to a fossil 

that remained relatively well preserved because it was de iure frozen into a 

system that has de facto been suspended. It seems therefore a relic of the 

1960’s which has many areas of friction with contemporary 

constitutionalism. As shown by the Explanatory Report to the Framework 

Convention for National Minorities, more contemporary international 

human rights instruments connect the individual’s subjective identity 

inseparably with objective criteria.171 However, as there is no commonly 

accepted definition of what a minority is, it remains very challenging to 

define which objective criteria should bind an individual’s identity 

definition. The Cyprus Constitution allows only a very limited space for 

citizens to self-classify their communitarian belonging. The political 

declaration of identity in Cyprus is based on hard markers of identity which 

significantly restrict an individual’s subjective choice.  

According to the constitutional settlement provided by the Annan Plan, also 

the system for identifying citizens would be radically reshaped – in 

direction from identitarian to territorial criteria. The Constitution of Cyprus 
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under the Annan plan provides that “political rights at the federal level shall 

be exercised based on internal constituent state citizenship status”.172 The 

internal citizenship status is based on the criteria of residency at the time 

of entering into force of the Annan Plan.173   

It can be concluded that the international trend points in the direction of 

liberal consociational settlements. Liberal consociations allow to mobilize 

on the basis of ethnic/linguistic or religious identity but do not require it.174 

In this sense, they represent a step forward. They allow for a swifter change 

to a non-ethnic future, should the population wish so. As differences are not 

frozen into the system, a liberal consociational order is less problematic for 

democracy than corporate consociationalism. McGarry and Loizides argued 

that liberal consociations are “normatively preferable to ‘corporate’ 

consociations, such as those in Bosnia or Lebanon, where executive 

positions are restricted to representatives of predetermined ethnic 

communities, and which are said to discriminate against individuals and 

communities outside the protected categories.”175 What seems problematic 

is that the distinction between corporate and liberal consociationalism, and 

the democratic legitimacy underpinning consociational settlements, has not 

sufficiently been taken into consideration by courts.   

                                                      
172 The Comprehensive Settlement of the Cyprus Problem, Foundation Agreement – Main 

Articles, Article 3(3), 31 March 2004. 

173 Ibid, Constitutional Law on Internal Component Citizenship Status, Article 1(1).   

174 Choudhry, supra note 77, at p. 1123. 

175 John McGarry and Neophytos G. Loizides, ‘Power-Sharing in a Re-United Cyprus: 

Centripetal Coalitions vs. Proportional Sequential Coalitions’,13 (4) International Journal 

of Constitutional Law (2015), 847-872, at 857. 
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6) Courts v. Consociations 

Relatively undisturbed from the divide between liberal and corporate 

features, courts have become more assertive when faced with challenges to 

consociations. With its landmark cases on Bosnia, the Strasbourg Court 

seemed to have significantly departed from the earlier Belgian cases, where 

local accommodations were found to be in line with the Convention. The 

Strasbourg Court and the Venice Commission have acknowledged that 

there are forms of consociational democracy compatible with the 

Convention.176 However, an expansive reading of recent judgments 

significantly restricts the models of consociational democracy that are in 

line with the Human Rights Convention. The landmark Mathieu-Mohin v. 

Clerfayt v. Belgium has been in practice overruled by the European Court of 

Human Rights.177 The Court found the electoral rules pre-determining the 

ethnic composition of the presidency and the upper chamber to be 

incompatible with the Convention. The Human Rights Court found that not 

even liberal features of the Bosnian consociation (such as the self-

classification of a person’s political identity) are sufficient to make it 

compatible with the Convention.178  

One is left to wonder whether the European Court would have come to a 

different conclusion had the Bosnian system been extended to ‘Others’. As 

mentioned, in South Tyrol everyone can declare to belong to the group of 

‘Others’, but must in any case declare to affiliate with one of the three 

constituent groups. In Northern Ireland, ‘Others’ are represented in 

parliament but have no veto rights. This system is contemplated also for 

                                                      
176  Sejdic and Finci, supra note 32, para 48. 

177 ECtHR, Pilav v. Bosnia-Herzegovina, supra note 46.  

178 ECtHR 15 July 2014, Case No. 3681/06, Zornic v. BiH. 
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Bosnia; a fourth presidency member representing the ‘Others’ but, unlike 

the other three presidents, with no veto powers.179 All these systems either 

restrict possible identity choices of individuals prior to elections, or restrict 

their range of powers once elected. Whether the South Tyrolean and 

Northern Irish system hold under the Convention is a crucial question. If the 

answer is negative, this would mean that not only corporate power sharing 

(as provided for in Bosnia’s state level constitution excluding ‘others’, even 

though identity remains a matter of self-identification), but also more 

liberal models of power sharing (South Tyrol, Northern Ireland) would 

engage Convention rights.  

This is indeed what seems to happen. In light of the European Court’s 

decision on Bosnia’s consociation, even more liberal arrangements have 

been called in question. The Northern Ireland Human Rights Commission 

recently found that the double majority requirement (cross-community 

voting) for certain decisions,180 a pillar of the Good Friday Agreement, 

possibly violates the right to vote under the European Convention on 

Human Rights. The Commission found that cross-community voting is 

compliant with the letter of the Convention, but it warned that the European 

Court of Human Rights might nonetheless find a violation because of its 

sweeping interpretation of human rights law in light of the ‘spirit’ of the 

                                                      
179 Edin Hodžić and Nenad Stojanović, New/Old Constitutional Engineering? Challenges and 

Implications of the European Court of Human Rights Decision in the Case of Sejdić and Finci 

V. Bih (Analitika, Sarajevo, 2011), at p. 65. 

180 Decisions requiring cross-community support are detailed in the Good Friday 

Agreement. One of the more controversial mattes requiring cross community support are 

petitions of concern launched by at least 30 members of the Assembly (Section 42.1 of the 

Northern Ireland Act 1998).  
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Convention.181 The Northern Irish Commission referred to Sejdic and Finci 

v. Bosnia-Herzegovina and related findings of the “Vienna (sic!) 

Commission” (i.e. Venice Commission), an ‘expert body influential to the 

European Court of Human Rights”.182 Cross-community voting diminishes 

the rights of those parliamentarians designating as ‘Others’, because their 

vote counts less in those matters that require a certain amount of backing 

from designated communities.183  

Any challenge to the Northern Irish system could potentially unsettle other 

systems. Similar requirements of weighted voting on group basis for certain 

important legislative bills are common to Belgium (double majority of both 

language groups on special laws, alarm bell as procedural and substantial 

minority safeguard), South Tyrol (weighted voting according to language 

groups), Macedonia, Kosovo. Bosnia and Cyprus184 have similar safeguards 

                                                      
181 Opinion of the Northern Ireland Human Rights Commission on the Assembly and 

Executive Reform Bill, 2 November 2015, at 

http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_R

eform_Bill_(FINAL).pdf, accessed 20 November 2016.  

182 Ibid.  

183 O’Leary, McGarry, McCrudden and Schwartz discuss and reply to these criticisms in 

their ‘Joint Memorandum for the Northern Ireland Assembly and Executive Review 

Committee: D’Hondt, Community Designation and Provisions for Opposition’, 5 March 

2013. All reports submitted for the periodical review of these power sharing mechanisms 

conducted by the Northern Ireland Assembly can be consulted at: 

http://www.niassembly.gov.uk/assembly-business/committees/assembly-and-

executive-review/reviews/review-of-dhondt-community-designation-opposition/, 

accessed 20 January 2016.   

184 Article 5.1b Annan Plan for Cyprus. Ordinary bills require one quarter of voting Senators 

from each component states, specified matters a special majority of two-fifths of sitting 

Senators from each component state. 

http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_Reform_Bill_(FINAL).pdf
http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_Reform_Bill_(FINAL).pdf
http://www.niassembly.gov.uk/assembly-business/committees/assembly-and-executive-review/reviews/review-of-dhondt-community-designation-opposition/
http://www.niassembly.gov.uk/assembly-business/committees/assembly-and-executive-review/reviews/review-of-dhondt-community-designation-opposition/
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for constituent groups, which often are attributed on a territorial basis. 

However, territory is often a mere proxy for ethnicity. The problem with all 

these systems is potentially twofold: parliamentarians can identify only 

with the big language groups or communities (Belgium, Cyprus, South 

Tyrol) or only with minority communities (Kosovo, Macedonia). In those 

polities in which parliamentarians can identify on non-identitarian lines, 

their vote (and hence the one of the people who elected them) counts less 

(usually on matters subject to group based voting affecting the vital interest 

of one community).  

Ultimately, a key question is whether courts adapt a least restrictive means 

test or not. If courts adopt this test, they will require from the legislator to 

find alternatives that balance in a more satisfactory way individual and 

collective rights, or require that special collective rights are granted on the 

basis of parity. If courts don’t adopt the least restrictive means test in a strict 

way, they are likely to be satisfied with the assessment that the challenged 

law rationally furthers an important state aim (such as internal peace).  

These important state aims have been constitutionalized by apex courts as 

superior normative principles. The Belgian Constitutional Court elevated 

power sharing agreements aimed at pacifying the language conflict to a 

superior public interest.185 Italy’s Constitutional Court defined the 

protection of linguistic minorities, including regional autonomy statutes, as 

part of the fundamental principles of the country’s constitutional order.186 

Lord Hoffmann wrote that the Northern Ireland Act is no ordinary statute, 

but “a constitution for Northern Ireland – framed to create a continuing 

                                                      
185 Belgian Constitutional Court (then Court of Arbitration), 18/90, para B.9.1 and B.9.2. 

186 Italian Constitutional Court Judgments n. 15 of 1996, n. 261 of 1995 and n. 768 of 1988; 

a more recent judgment is n. 159 of 2009.  
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form of government against the background of the history of the territory 

and the principles agreed in Belfast.”187    

External intervention through supra-national courts brings to the fore the 

question how to solve normative conflict between fundamental principles 

of the national and the European constitutional order. ECtHR Spano argued 

that the Court has embarked onto an ‘Age of Subsidiarity’, in which it 

increasingly pays attention to the quality of democratic debate, deliberation 

and national judicial reasoning when deciding cases.188 My enquiry touches 

the question if, and under what conditions, deference should be granted in 

these highly political cases that concern the democratic essentials of a 

consociational democracy. 

7) Chapter overview 

The research question is a very consequential one for the political stability 

of divided democracies: how should apex courts respond to cases that 

challenge power sharing democracy through human rights law? As 

discussed, the question raises also fundamental topics such as who is the 

ultimate guardian of the constitution, the proper deference accorded to 

political branches in deciding matters of outmost importance to the polity, 

and the appropriate techniques of judicial interpretation in matters that are 

highly political. The four chapters of this bundle contribute to the scholarly 

search for answers on this topical but difficult question.   

                                                      
187 Robinson v Secretary of State for Northern Ireland [2002] UKHL 32, per Lord Hoffmann, 

para 25. For a comment on this judgment on such a politically sensitive issue, see Marie 

Lynch, ‘Political Adjudication or Statutory Interpretation: Robinson V. Secretary of State 

for Northern Ireland’, 53 N. Ir. Legal Q. (2002). 

188  Robert Spano, ‘Universality or Diversity of Human Rights: Strasbourg in the Age of 

Subsidiarity’, 14(3) Human Rights Law Review (2014). 
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The first chapter discusses how constitutional courts in contexts of deep 

dividedness might themselves reflect the organizational principles of 

consociational democracy. In an important handbook on comparative 

constitutional law, Sujit Choudhry and Nathan Hume gave directions on the 

future research agenda on constitutional courts in contexts of deep 

dividedness. They wrote that future research on courts in contexts of 

dividedness needs to address the following important questions which have 

so far been largely ignored by the literature: “membership (e.g. minority 

nation representation), appointment mechanism (e.g. involvement of 

regions), panel composition in respect to federalism disputes, jurisdiction 

(e.g. direct access by regional governments) and decision-rules (e.g. 

majority vs. super-majority vs. minority vetoes).”189  

The chapter on Power Sharing Courts answers this call. It does important 

conceptual work in defining the key features distinguishing a particular 

model of organizing apex courts in consociations (composition, decision 

making rules and allocation of top positions). It creates a new conceptual 

tool that opens our eyes to see a specific model of institutionalizing 

diversity within constitutional courts that has not been recognized with the 

existing frame of minority representation. Next to that, I have dedicated a 

separate text (not part of the thesis bundle) addressing the membership 

and appointment rules of a specific constitutional court in a post-conflict 

federation.190   

                                                      
189 Sujit Choudhry and Nathan Hume, ‘Federalism, devolution and secession: from classical 

to post-conflict federalism’, in Tom Ginsburg and Rosalind Dixon (eds.), Comparative 

Constitutional Law (Edward Elgar, Cheltenham, 2012), at p. 376. 

190 Stefan Graziadei, ‘Six models for Reforming the Selection of Judges to the BiH 

Constitutional Court’, CSEES Working Paper Series University of Graz, 2016, at 
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Power Sharing Courts shares a common thread with the other chapters of 

this bundled thesis. As David Beatty authoritatively put it in his concluding 

remarks of his Constitutional Law in Theory and Practice, the interpreter 

counts: “The jurisprudence we have reviewed demonstrates that much 

more important than the words that are used in a constitution is the process 

by which persons are appointed to the bench.”191 It matters who interprets 

the law. The text shows that in certain type of societies, in particular multi-

national paritarian polities, the parity setup has been extended from the 

political system to the organization of apex courts. The text also raises the 

question whether the organization of these apex courts gives rise to a 

violation of democratic standards and international human rights law. A 

former Cypriot judge of the European Court of Human Rights argued that a 

paritarian setup in key state institutions, including the highest courts, 

amounts to racial discrimination forbidden under the European Convention 

of Human Rights.192 Does this mean courts deciding on the compatibility of 

power sharing principles and human rights law are themselves illegal? 

The second chapter is dedicated to the topic Democracy v. Human Rights: 

The Strasbourg Court and the Challenge of Power Sharing. The text aspires 

to contribute to the blossoming literature on the reconciliation of the 

                                                      
http://www.suedosteuropa.uni-graz.at/en/publication/six-models-reforming-selection-

judges-bih-constitutional-court, accessed 20 December 2016.  

191 David Beatty, Constitutional Law in Theory and Practice (University of Toronto Press, 

Toronto, 2015), at p. 158. 

192 Loukis Loucaides, interviewed by Alex Efthyvoulos, Cyprus Weekly, 15 April 2005. 

Available at: http://www.argyrou.eclipse.co.uk/oxi-no/humanrights2.htm (accessed 22 

May 2016); the same argument was made in Achilles C. Emilianides, ‘Contra: Constitutional 

Structure of the Annan Plan’, in Andrekos Varnava and Hubert Faustmann (eds.), 

Reunifying Cyprus: The Annan Plan and Beyond (I.B. Tauris, New York, 2009), at p. 99. 

http://www.suedosteuropa.uni-graz.at/en/publication/six-models-reforming-selection-judges-bih-constitutional-court
http://www.suedosteuropa.uni-graz.at/en/publication/six-models-reforming-selection-judges-bih-constitutional-court
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principle of national democracy with international human rights law,193  

particularly in those cases that challenge the constitutional structure of 

state with reference to universalist human rights norms. These are legal 

challenges to a country’s political architecture or (electoral) rules 

determining access to its political community. Conflict arises when the core 

tenants of both concepts are interpreted antagonistically - that is when the 

individualist features of modern constitutionalism and the collectivist 

features of consociationalism are interpreted in such an orthodox way that 

they cannot be harmonized.194 This intricate conflict between human rights 

norms and power sharing settlements195 can be solved through judicial 

interpretation: the ‘integrative democratic tolerance’ approach provides an 

argumentative framework thereto. 

The third chapter follows organically on the terrain traced by the second 

one. It discusses recent Strasbourg case law – the Pilav case - on the Bosnian 

consociation: Is the European Court of Human Rights Challenging the 

Territorial Organization of Multi-National Polities? The Strasbourg Court and 

the Bosnian cases. 

                                                      
193 Spano, supra note 188, Koen Lenaerts, ‘The European Court of Justice and Process-

Oriented Review’, 31(1) Yearbook of European Law (2012); Patricia Popelier and Catherine 

Van de Heyning, ‘Procedural Rationality: Giving Teeth to the Proportionality Analysis’, 9(2) 

EuConst (2013). 

194 Stephen Tierney, ‘Rights versus Democracy – The Bill of Rights in Plurinational States’, 

in Harvey and Schwartz (eds.), Rights in Divided Societies (Hart, Oxford, 2013), 11-32. 

Tierney, supra note 122. 

195 Suijt Choudhry, quoted in ‘Managing Power-Sharing: Dealing with Challenges in 

Consociational Political Settlements’, conference of the NYU’s Center for Constitutional 

Transitions, New York, 13 February 2014.  
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Pilav is, I argue, relevant beyond the domestic context. Pilav, and the 

Bosnian cases more in general, are paradigmatic examples of judicial 

challenges to foundational political bargains waged with the weapons of 

international non-discrimination and equality norms. The chapter is linked 

to the question raised by Joseph Marko at the outset of this introduction: 

what role is there for intermediary institutions such as courts to 

“renegotiate the (interim peace) settlement and its institutional design of 

corporate power-sharing in order to democratize the political system 

without opening the box of Pandora for a new round of conflict?”196   

What is specific about challenges to consociational agreements or multi-

national political systems is that in Pilav the Court had to wrestle with the 

question whether the linking of the territorial and the ethnic element 

violated the Convention’s principle of democracy. On the surface the case is 

about the compatibility of voting requirements for elections to Bosnia’s 

presidency with the general prohibition of discrimination. However, what 

the case is really about at a deeper level are 'the minimum requirements of 

a democratic system of political law-making at the level of domestic 

government and the scope and content of fundamental rights’.197 

The fourth chapter moves our attention to the dealings of a national 

constitutional court in an advanced multi-national democracy with 

                                                      
196 Joseph Marko, ‘Ethnopolitics. The Challenge for Human and Minority Rights Protection’, 

in Claudio Corradetti (ed.), Philosophical Dimensions of Human Rights – Some Contemporary 

Views (Springer, New York, 2012), 265-292, at 288.  

197 Steven Wheatley, ‘The Construction of the Constitutional Essentials of Democratic 

Politics by the European Court of Human Rights Following Sejdić and Finci’, in Rob 

Dickinson, Elena Katselli, Colin Murray, Ole W. Pedersen (eds.), Examining Critical 

Perspectives on Human Rights (Cambridge University Press, Cambridge, 2012), at p. 163. 
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questions touching its consociational core. The question discussed is how 

the Belgian Constitutional Court has navigated the tension between two 

competing common goods– the protection of constitutional rights and the 

public interest of ensuring peace between the country’s dominant 

communities. The chapter tests the Pildes/Issacharoff hypothesis about 

judicial restraint on an empirical basis. It is relevant to explain and to 

predict how courts will react when petitioned with ‘first order’ questions in 

divided polities. This essay contributes to the ‘eternal’ debate on the 

relationship between democracy and judicial review by showing how 

constitutional review on deeply political matters unfolds against the 

backdrop of a particular form of democracy, consociational democracy. 

Seen from a structural perspective of judicial review in cases touching on 

the law of the democratic process, the question remains whether the 

Belgian Court could have done more to ‘unwind’ the corporatist features of 

Belgium’s consociational democracy which do not sit well with core 

political rights such as the right to vote.  
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POWER SHARING COURTS 
 

Stefan Graziadei 

 

In this paper, I introduce a novel concept, the one of power sharing courts. 

Scholars of judicial politics look at the reasons behind judicial selection and 

the patterns of decision making within courts through the lens of ideology 

(left-right). However, the resulting fertile scholarly analysis has not been 

extended to divided societies, where the main cleavages are not partisan 

but ethno-national. In these societies, the liberal model of selecting judges 

and taking decisions within an apex court is often corrected to specifically 

include politically salient ascriptive cleavages (such as 

ethnicity/nationality/language/religion). The main thrust of my argument 

is that there is a model of selecting judges, taking decisions and sharing 

posts of influence within apex courts in divided societies that has not yet 

been conceptually captured: power sharing courts. In analogy to 

consociationalism in the political system, power sharing in the judiciary 

aims to solve salient inter-community conflicts by including all relevant 

groups in these bodies on a basis of parity or proportionality. The paper is 

of equal interest to scholars of constitutional courts, consociationalists, 

comparatists, as well as country specialists.  

 

                                                      
 Stefan Graziadei is a PhD candidate at the Universities of Antwerp and Graz. This research 

was financially supported by the University of Antwerp (BOF) as well as earlier grants from 

the University of Graz and the Province of South Tyrol. The author wants to thank Patricia 

Popelier, Jan Velaers, Joseph Marko, the anonymous reviewers and the editors for their 

insightful comments. Any remaining errors and mistakes remain the sole responsibility of 

the author. 
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1) Introduction 
 

At this stage of the constitutional development of Bosnia and Herzegovina, the 

role of the Constitutional Court is very important and difficult while, 

objectively, its decisions have a significant impact on political processes 

within the state. The Constitutional Court resolves, amongst other things, 

complicated constitutional issues with far-reaching implications, often 

involving legislative or executive authorities at the state- or entity-level as 

direct participants.198 

 

The Bosnian Constitutional Court is well aware that many of the cases 

coming before it are deeply political. Over the last eighteen years,199 

Bosnia’s Constitutional Court has been taking decisions on such sensitive 

topics as the rights of refugees, the political status of constitutive groups, 

the constitutionality of the religious holidays of the entities,200 their 

symbols,201 flags and names of their cities,202 as well as the question of what 

are vital national interests of Bosnia’s constitutive peoples.203 Decisions of 

                                                      
198 Bosnian Constitutional Court (BCC), K-I-15/10 (dismissal of judge Simic), 8 May 2010, 

para 56. Decisions of the Constitutional Court are available in Bosnia’s local languages and 

English at http://www.ccbh.ba/(accessed 22 May 2016). 

199 Although the Dayton Peace Agreement was signed in 1995, the Court became operative 

only in 1997. 

200 BCC, Partial decision U-4/04, 18 November 2006.  

201 BCC, Partial decision U-4/04, 31 March 2006. 

202 BCC, U 44/01, 27 February 2004.  For a discussion of the judgment see the contribution 

of David Feldman, former international judge at the Constitutional Court of Bosnia. 

Feldman, David. 2005. Renaming Cities in Bosnia. International Constitutional Law 3(4), 

649-62.  

203 Steiner, Christian and Ademovic, Nedim. 2010. Constitution of Bosnia-Herzegovina – 

Commentary. Sarajevo: Konrad Adenauer Stiftung, at 875-77 [giving reasons why the 

http://www.ccbh.ba/odluke/(accessed
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the Bosnian Constitutional Court touched on some of the most divisive 

issues in post-war Bosnia-Herzegovina (‘Bosnia’). 

 

Many of the more controversial decisions saw the cleavages of the political 

system reproduced within the Court along ethnic lines. The most notorious 

example was the decision on the co-equal status of all constituent groups 

throughout Bosnia.204 But the voting pattern was no different in the more 

recent decision on the unconstitutionality of the power-sharing presidency 

at entity level,205 which follows up on the Strasbourg Court’s verdict in 

Sejdic and Finci v. BiH,206 or the holding on the unconstitutionality of the 

Serb Republic Day, which triggered a furious reaction from that entity.207 

The 5-4 majority split in all these cases occurred between the Bosniak 

(Bosnian Muslim) and the international judges, on the one side, and the 

Bosnian Croat and Bosnian Serb judges, on the other side. The ethno-

political fault lines dividing Bosnians are mirrored in the Constitutional 

Court in politically salient cases.  

 

The literature on judicial politics has looked at the question why judges are 

selected and how judges decide through the frame of ideology, and partisan 

                                                      
Constitutional Court not only checked the veto’s procedural regularity, but also 

substantively defined its content]. For case law, see Marko’s contribution in the same book 

at page 83. 

204 BCC, U-5/98, Partial decisions of 29/30 January 2000, 18/19 February 2000, 1 July 

2000 und 18/19 August 2000. 

205 BCC, U-14/12 (Komsic), 27 March 2015. 

206 ECtHR [GC], 22 December 2009, nos. 27996/06 and 34836/06, Sejdic and Finci v. 

Bosnia-Herzegovina. 

207 BCC, U-3/13, 26 November 2015. 
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politics as a proxy thereof.208 The literature is certainly richest in the United 

States, but the paucity of comparative work has been addressed in recent 

work.209 The identified analytical framework is certainly useful for studying 

these kind of questions in most cases. The United States Supreme Court 

regularly decides questions that deeply divided Americans, including 

capital punishment, abortion, homosexual marriage, affirmative action and 

sometimes even the outcome of presidential elections. In the US context, it 

might add little to analyse whether Catholic judges in the Supreme Court 

decided cases differently than judges from other religious denominations, 

or whether judges from ethnic minorities voted differently on certain issues 

affecting their communities. However, on broader scale it has been shown 

that racial diversity of judicial panels crucially influenced decisions of US 

appeal courts on issues touching that salient trait.210 

 

In societies deeply divided by cleavages of group membership and 

identification, the issue of diversity gives even more cause for concern. In 

the US and Europe, ideological balances on a high court can change as a 

result of political alternation. But in deeply divided societies, the risk is that 

certain groups are permanently excluded.  Permanent exclusion is likely to 

                                                      
208 Sunstein, Cass R. 2007. Are Judges Political? An Empirical Analysis of the Federal 

Judiciary. Washington DC: Brookings Institution Press. Hönnige, Christoph. 2009. The 

Electoral Connection: How the Pivotal Judge Affects Oppositional Success at European 

Constitutional Courts. West European Politics 32(5). 

209 Hönnige, Christophe. 2011. Beyond Judicialization: Why We Need More Comparative 

Research About Constitutional Courts. European Political Science 10(3). Hanretty, Chris. 

2012. Dissent in Iberia: The Ideal Points of Justices on the Spanish and Portuguese 

Constitutional Tribunals. European Journal of Political Research 51(5). 

210 Kastellec, Jonathan P. 2013. Racial Diversity and Judicial Influence on Appellate Courts. 

American Journal of Political Science 57(1).  
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put at risk the legitimacy of the judicial system. Exclusion can also go 

beyond issue of representation, and take the form of making a certain group 

a permanent minority in important decisions. The mentioned examples 

from Bosnia show that also the highest courts are not immune from dividing 

along ethnic lines on questions that split the country’s citizenry into 

opposing ethnic factions. The systemic risk is that the judicial system is not 

seen as legitimate any more if certain groups are permanently excluded. 

This bears the risk that communities might resort to extra-legal outlets to 

vindicate their claims, if they believe that the judicial system (or specialized 

bodies of constitutional adjudication) are structurally biased against them.  

 

The paper brings together insights from different disciplines. Political 

scientists are interested in unearthing the (political) reasons behind judicial 

selection and judicial decision making. They look at the representativeness 

and legitimacy of political institutions from a systemic perspective. Legal 

scholars analyse judicial selection and decision making with canons and 

concepts of the juridical sciences. They are interested to find ways to 

improve judicial selection against the benchmark of judicial independence, 

and to discuss the legal legitimacy of judicial decisions. This analysis blends 

both disciplines: it unearths a new model how power is shared between 

ethno-national groups in apex courts in certain multi-national states, and 

discusses whether this model is legitimate and legal.  

 

The big and to a certain extent eternal debate in the literature of different 

disciplines is whether diversity in the different institutions of state and 

society should be the natural result of diversities within society or whether 

the state should intervene through positive action to bring about diversity 

in these institutions. Discussions whether the judiciary should be made 
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more diverse seem just an offshoot of the debate whether societal 

institutions should reflect diversity. However, in the judiciary explicit 

inclusion of diversities has faced even stronger resistance. Making the 

judiciary more diverse was argued to lead to appointment of judges based 

on their background, a violation of substantive judicial independence.  

 

However, I am not so much interested in answering the normative question 

whether courts should be more diverse or not in general. This paper is 

concerned whether the highest courts that solve politically salient conflicts 

between discrete communities in deeply divided polities should reflect the 

socially salient traits in their composition and organization. I am interested 

in this because courts have an increasing role in deciding cases that have a 

bearing on the political conflict in deeply divided polities. Hirschl defined 

those cases raising “matters of outright and utmost political significance 

that define and divide whole polities”211 as ‘purely political’212 or ‘mega-

political’213 cases. Such cases bring to the fore fundamental questions about 

“the proper form of governance for a nation of multiple peoples living in 

overlapping lands.”214 Courts have increasingly been petitioned to control 

the authorship of fundamental political agreements against an expanding 

fundamental rights regime, and are arbiters in competence conflicts 

between different communities. As I will show in the first part, deeply 

                                                      
211 Hirschl, Ran. 2006. The New Constitutionalism and the Judicialization of Pure Politics 

Worldwide, Fordham Law Review 75(2), 721-53, at 723. 

212 Hirschl, The New Constitutionalism. 

213 Hirschl, Ran. 2008. The Judicialization of Mega-Politics and the Rise of Political Courts. 

Annual Review of Political Science 11, 93-118. 

214 Issacharoff, Samuel. 2015. Fragile Democracies - Contested Power in the Era of 

Constitutional Courts. New York: CUP, 289.  
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divided societies are more prone to the denouement of the fiction of 

impartial legal interpretation, and thus more affected by issues of judge 

selection. 

 

The second part forms the core of the paper. The problem it tackles is that 

the concept of minority representation, used in comparative constitutional 

law, fails to capture a distinct model of organizing the judiciary in deeply 

divided polities.  For instance, the report of the Venice Commission on the 

composition of constitutional courts looks at minority representation, and 

makes no distinction between minorities and constituent communities.215 I 

argue that one can justifiably talk about minority representation in cases 

such as Finland, Spain, Lithuania or Croatia, when there are one or two 

minority judges on courts that have on average over ten judges.216 

Minorities may be represented in these courts but certainly don’t have 

much power to shape or block decisions that would affect the minority.  

 

The story is different in deeply divided societies in which courts have been 

established on the basis of parity for resolving inter-community conflicts. 

Power is shared because these courts have an important political function: 

to resolve inter-community conflict, to resolve the commitment problem for 

keeping past inter-community agreements, and to balance between 

universal norms and the particular demands of the accommodation regime. 

I argue that the rules on selection and organization of these courts 

necessarily serve a particular function, namely to give legitimacy to courts 

as dispute resolvers in conflicts between constituent communities or 

                                                      
215 Venice Commission. 1997. The Composition of Constitutional Courts. Science and 

technique of democracy, No. 20, at p. 9. Available at: http://www.venice.coe.int.  

216 Venice Commission, The Composition of Constitutional Courts.  

http://www.venice.coe.int/
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between the state and minorities that advance a political self-determination 

claim. 

 

In these cases, the frame of minority representation is less adequate. Where 

there is a conflict between peoples in a co-dominant position, or cases 

where there is an important majority/minority dynamic at the federal level 

(such as for instance in Canada or Macedonia) or at subnational level (South 

Tyrol), courts tend to follow these cleavages. But the difference goes beyond 

judicial selection on the basis of parity or proportionality. In these courts 

power sharing extends to the decision making rules and the allocation of 

the most important functions within these bodies. 

 

The innovation of this paper is to create a new conceptual tool that opens 

our eyes to see a specific model of institutionalizing diversity within 

constitutional courts that has not been recognized with the existing frame 

of minority representation. The aim of this paper is to demonstrate that this 

specific model of organizing apex courts in some divided polities exists. 

 

This new concept also improves the literature on power sharing in specific 

political institutions. In political science, power sharing has generated an 

enormous literature.217 Not unsurprisingly, power sharing courts represent 

a specific model of institutionalizing diversity in an apex court to which 

consociational democracies are particularly prone. With the exception of 

                                                      
217 Choudhry, Sujit. 2008. Bridging Comparative Politics and Comparative Constitutional 

Law: Constitutional Design in Divided Societies, in Constitutional Design for Divided Societies: 

Integration or Accommodation?, edited by Choudhry, Sujit. New York: Oxford University 

Press, 3-40, at 19. Bogaards, Matthijs. 2014. Democracy and Social Peace in Divided 

Societies: Exploring Consociational Parties. Basingstoke: Palgrave Macmillan. 
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Choudhry’s paper on constitutional design of apex courts in divided polities, 

comparing Canada, Bosnia and Germany, there is no work which has 

comparatively looked at how apex courts are organized in divided 

polities.218 Power sharing analysis has been extended to specific bodies, 

such as power sharing executives.219 This paper extends the analysis to a 

certain model of institutionalizing diversity in high courts in divided 

polities, which I label as ‘power sharing courts’. 

  

The third part of the paper discusses the potential and real criticisms that 

can be moved against power sharing courts, while at the same time 

developing a counter-narrative addressing these criticisms. In a nutshell, 

most of the criticisms that can be moved against power sharing courts are 

an offshoot of critiques to consociationalism in other political institutions. 

The strongest critique is that power sharing courts are illegal under 

evolving standards of human rights law. However, in divided societies the 

legitimacy of judicial decisions that touch on questions of pure politics 

might depend on a body of judicial adjudication that includes all relevant 

segments of society, that is a power sharing court. A conclusion sums up the 

main claims of this essay. 

 

                                                      
218 Choudhry, Sujit and Stacey, Richard. 2012. Independent or Dependent? Constitutional 

Courts in Divided Societies, in Rights in Divided Societies, edited by Harvey, Colin and 

Schwartz, Alexander. Oxford: Hart, 2012, 89-123. 

219 McEvoy, Joanne. 2015. Power-Sharing Executives: Governing in Bosnia, Macedonia, and 

Northern Ireland. Philadelphia: University of Pennsylvania Press. 
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2) The Politics of Constitutional Interpretation, Representativeness 

and Legitimacy 

The judge has for a long time been pictured as a force that per definition 

applies the law neutrally and mechanically, an image that less and less 

depicts reality particularly in the more political fields of law. The judge’s 

interpretative power was presumed to be tightly constrained by a complete 

system of law known as the code. But law alone rarely predicts judicial 

outcomes: it has to be interpreted. Constitutional law allows for broad 

interpretive freedom. Many rights, such as the right to equality, are broadly 

framed and are interpreted in reference to principles of political morality. 

Not only constitutional law but also the body that ultimately interprets that 

law, constitutional courts, occupy an intermediate space between politics 

and the law.220 Judges have never been only the mouthpiece of the law,221 

and over time their interpretive power has increased.  

 

A variety of interpretative techniques and a growing body of applicable law 

(particularly international law) has strengthened the power of the judge. 

Recent scholarship unearthed overwhelming evidence that extra-judicial 

factors play an important role when constitutional courts take decisions.222 

One can picture the judge like an IT technician that feeds different 

                                                      
220 Van Oyen, Robert. 2015. Bundesverfassungsgericht und politische Theorie 

[Bundesverfassungsgericht and political theory]. Wiesbaden: Springer, at 52.  

221 Schönfeld, Karel Menzon. 2008. Rex, Lex et Judex - Montesquieu and la bouche de la loi 

revisited. Euconst 4(2), 274-301. 
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information into a software program.223 What comes out depends on the 

interpretative choice button that the judge clicks. Textual, historic, 

systematic and purposeful interpretation may all yield very different case 

outcomes.224 The emphasis and interrelationship between these methods 

will vary between different constitutional traditions. The tools of the legal 

craft allow judges flexibility in the interpretation of the law. However, 

national constitutional traditions constrain the interpretive flexibility 

judges have in their decision making.225 Why does this all matter? How 

judges decide to interpret the law determines the outcome of judicial 

decisions. 

 

2.1. The Politics of Constitutional Interpretation 

Difficulties in interpreting the law are magnified when there are deeply 

diverging conceptions of the good within a society. In many societies the 

polarization is ideological (left-right) and involves moral issues such as 

abortion and gay rights, social issues such as social rights and redistributive 

justice, and political issues such as freedom of speech. In other societies, the 

fault lines are not ideological but religious, linguistic, cultural, ethnic or 

racial.226 These deeply divided societies are fragmented into separate sub-

societies (‘segments’) with their own political parties, interest groups, and 

                                                      
223 Posner, Richard. 2011. The Rise and Fall of Judicial Self Restraint. Podcast, University of 

Chicago Law School, 14 April. Available at 

http://www.law.uchicago.edu/audio/posner041411 (accessed 20 June 2015). 

224 Posner, Richard. 2010. How Judges Think. Boston: Harvard University Press.  

225 Choudhry and Stacey, Independent or Dependent? 
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media of communication.227 In such societies, the constitution is often a 

grudgingly accepted compromise between competing logics. The classic 

example of competing logics is the strong tension between the 

institutionalization of ethnicity and liberal rights of non-discrimination. 

Particularly in these societies rights are not only of concern to the 

individual, but have a ‘constitutive’ function – they create and define a 

political community.228 

 

In divided polities, liberal rights are not ‘colour blind’ but interpreted under 

the prism of strategic group interests.229 Does for instance the right to 

education imply that a linguistic minority has the right to be educated in a 

certain language or not;230 or does the right to vote imply a minority’s group 

right to elect a candidate that reflects their opinion and identity?231  As there 

is no clear cut answer to that, Choudhry referred to the margin of choice 

that judges have in these cases as the political aspect of constitutional 

interpretation.232 In contexts of deep dividedness, the universalizing 

function of rights is contested by demands for the particularization of rights 

through the accommodation of difference. It falls to courts to mediate the 

                                                      
227 Lijphart, Arend. 2007. Thinking about Democracy – Power Sharing and Majority Rule in 

Theory and Practice. New York: Routledge, 67.  
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Hart Publishing.  
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tension within the limited argumentative space that is left to them after 

discounting structural factors of the national constitutional tradition (such 

as precedent, preference for certain techniques of constitutional 

construction, …).   

 

Belgium serves as an example. Belgium is a deeply divided society between 

Dutch-speaking Flemings and French speaking Walloons. Disagreements 

extends to the meaning of central articles of the constitution. Late Belgian 

statesman Jean Luc Dehaene said that Belgium was a schizophrenic 

country.233 He argued that while for Dutch speakers (known as ‘Flemings’) 

the Belgian polity and its constitutional law are underpinned by the 

territoriality principle, for French speakers the personality principle was 

dominant. Belgian French speaking and Flemish constitutional doctrine are 

still divided whether the 1968/9 division of the country into language 

regions establishes a principle of territoriality.234  

 

                                                      
233 Velears, Jan. Territorialiteit versus personaliteit: een never ending story? Recente 

ontwikkelingen in de jurisprudentie van het Grondwettelijk Hof, de legisprudentie van de 

Raad van State en het Vlinderakkoord over de zesde staatshervorming [Territoriality versus 

personality principle: a never ending story? Recent developments in jurisprudence 

(Constitutional Court, Council of State] and politics (Sixth reform of the State)], in Belgie 

quo vadis, Waarheen na de zesde staashervorming [Belgium quo vadis? Whereto after the 

sixth state reform], edited by Popelier, Patricia / Cantillon, Bea / Velaers, Jan, and Sinardet, 

Dave. Antwerpen: Intersentia, 61-110, at 61. 

234 Lejeune wrote that this claim from the ‘Flemish doctrine’ was not accepted by French 

speaking constitutional scholars. Lejeune, Yves. 2014. Droit Constitutionnel Belge: 

Fondements Et Institutions [Belgian constitutional law: foundations and institutions]. 

Brussels: Larcier, para 581. 
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Courts situated in the different language regions of the country remain 

equally divided. A political ‘hot potato’, constantly reappearing under 

different form, is the refusal of the territorially competent authority 

(Flemish Community) to nominate democratically elected mayors (French 

speakers) in municipalities that are territorially situated by Flanders but 

governed by a special status (the so-called ‘language facilities’). One of the 

consequences of this special status is that the language legislation is decided 

by federal authorities, in which French and Dutch speakers are on equal 

footing. However, the Flemish region issued its own very narrow 

interpretation of the federal language law through a lower normative act, 

the so-called Peeters directive. That directive was backed by the 

territorially competent administrative court, the Flemish section of the 

Council of State.235 As a response, courts in the French speaking region 

argued that the Peeters directive cannot supersede federal law, is mere 

‘legislative commentary’, and was deprived of any legal effect (Appeal Court 

of Mons, judgment of 21 January 2011).236  

 

For the moment, this case leaves us with a dilemma. If rights define and 

(re)construct a political community, the question arises: should judges, who 

are the interpreters of these rights, reflect the different shades of a society 

or its salient cleavages? The question becomes only more relevant where 

                                                      
235 Council of State, decisions 138.860 to 138.363 of 23 December 2004. 

236 For a brief overview, see the dossier on the language legislation and the nomination of 
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rights interpretation might impact the stability of a political system already 

vulnerable to deep communitarian division.  

 

Not only the legal effect, but the very legitimacy of the mentioned Council of 

State decision was questioned because of alleged bias of that jurisdiction. A 

French speaking constitutionalist accused the Flemish Council of State 

section of acting like a Flemish Supreme Court rather than a Belgian 

institution mindful of pacifying the language conflict.237 The logical demand 

to close the gap between law and legitimacy was to give jurisdiction over 

those municipalities with a hybrid status not to the territorial section, but 

the federal section of the Council of State (called ‘General Assembly’). Such 

solution would be to include the cleavages into the deciding apex court, so 

to invest it with a broader political legitimacy for arbitrating controversies 

that divide the Belgian polity along language lines. I will return to the follow 

up of this case later. 

 

In broader perspective, this approach would be in line with the idea of a 

reflective judiciary, that is a judiciary that fairly reflects of societal diversity 

in terms of race, gender, religion, nationality. The concept seems well 

captured by earlier versions of the Code on Judicial Independence, 

developed by the International Bar Association (IBA), in the part where it 

reads that representation should be as inclusive as possible: “the process 

and standards of judicial selection must insure fair representation of all 

social classes, ethnic and religious groups, ideological inclinations and 

where appropriate, geographical regions [while at the same time refraining 

                                                      
237 Uyttendaele, Marc. 1987. Les obligations linguistiques des mandataires politiques 

[Linguistic obligations of political representatives]. Courrier Hebdomadaire 1150, 1-46. 
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from proportional representation].”238 The quoted IBA draft 

recommendation means that group markers are taken into consideration 

when selecting judges. But is this compatible with judicial independence 

and helpful for the legitimacy of the legal system? Is it not better if diversity 

on the bench is a natural by-product of societal diversity, rather than being 

engineered into the system?239 Can scholarship help us out of this 

conundrum? 

 

2.2. Representativenss, Legitimacy and the dilemma of group 

representation 

In a theoretically rich piece of scholarly work, Mattias Kumm usefully 

distinguishes four sub-concepts that together construct representativeness 

in the judiciary: volitional, identitarian, argumentative and vicarious 

representativeness.240 Kumm’s dimensions of representativeness adapt 

Pitkin’s seminal work on the four meanings of The Concept of 

Representation to the judiciary.241  In a nutshell, Kumm argues that judges 

should not be elected but subjected to other forms of public accountability, 

be selected for their merit and not for their background, be allowed to 

                                                      
238 Shetreet, Shimon. 1998. The Doctrinal Reasoning for More Women Judges: The Principle 
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239 The French, Romanian, Czech and Georgian members of the Venice Commission made 

this point. Venice Commission, The Composition of Constitutional Courts, 10. .  
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dissent and engage in a writing style that engages the public, and be allowed 

to be overruled by legislative bodies. While these concepts are all 

interrelated, what is most interesting for my discussion is the aspect of 

representativeness related to the composition of apex courts.   

 

Kumm rejects identitarian representativeness as non-desirable for the 

judicial function. Differences within salience social traits 

(gender/race/ethnicity/language/nationality) are so different that it is 

misguided to think that they would bring a broader variety of viewpoints to 

courts. Judges are more independent when there is no consideration of 

salient social traits in judicial selection; otherwise their interpretation of 

the law risks be tainted in favour of litigants that happen to have the same 

trait. This puts at risk the impartial administration of justice. Even more 

fundamentally, Kumm concludes that the representation of groups bears no 

relation to the legitimacy courts can claim.242 

 

Dallara and Vauchez are more nuanced in their critique to the inclusion of 

salient social traits in the composition of courts.243 They detect a consensus 

that the notion of a judge’s total impartiality and detachment from values is 

a myth. Dalla and Vauchez find that identitarian traits should be considered, 

but only as a positive action effort to include specific sub-groups (women, 

postcolonial communities) that have been historically excluded. The 

                                                      
242 Kumm, Representativeness and Independence of Courts, 54. 

243 Dallara, Cristina and Vauchez, Antoine. 2012. Courts, Social Changes and Judicial 
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Vauchez and Dallara argument is that diversity should be exceptionally 

considered to redress past injustices. 

  

Although Kelsen wrote nearly a century ago, his comments on the selection 

of constitutional court judges read as if they were written today.244 He 

wrote that selection to constitutional courts should ideally be solely based 

on considerations of merit (Kumm’s argument).245 However, if that is not 

possible and even judges risk to be deeply politicized due to the 

surrounding environment, then the composition of a constitutional court 

should fairly reflect society. Kelsen had in mind that a constitutional court 

should proportionally reflect the strength of political parties in 

parliament,246 but this argument can be extended by analogy to other 

diversities (ethnic/social/ideological/ - the IBA argument). Kelsen 

recognized the importance of context when giving recommendation about 

judicial selection to apex courts.   

 

Sadurski does not write about representativeness but about a related 

concept – the one of legitimacy. He breaks it down into four components: 

normative legitimacy, sociological legitimacy, input legitimacy and output 

legitimacy.247 Normative legitimacy is aimed at the lawyers’ world. It looks 

at whether a judgment is legitimate for the canons of legal science 

                                                      
244 Kelsen, Hans. 1929. Mitbericht von Professor Dr. Hans Kelsen in Wien [Report of Prof. Dr. 

Hans Kelsen from Vienna], in Wesen Und Entwicklung Der Staatsgerichtsbarkeit, edited by 

Triepel, Heinrich and Kelsen, Hans. Berlin: Walter de Gruyter, 30-88, at 83-85. 
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(‘rationality’, ‘reasonableness’, ‘consistency’). While normative legitimacy is 

internal and intra-institutional, sociological legitimacy is external and inter-

institutional.248  It structures the legitimacy of courts in relation to politics 

and society. Output legitimacy refers to what courts deliver: “the legitimacy 

of decisions based on their consequences.”249 This includes both society’s 

preference for certain outcomes over others, as well as the way the decision 

is reasoned by the majority and opposed by dissenting opinions.250 What is 

most relevant for my discussion is input legitimacy, that is how the 

composition of courts reflects politics and society.  

 

My text is both broader and narrower than the work of Kumm and Sadurski. 

I deal not only with judicial selection but also with decision making in apex 

courts. Contrary to Sadurski and Kumm however, I am not interested in the 

substantive aspects of judicial decision making, but in the procedural rules 

governing decision making and majority formation. My claim is more 

modest than theirs. I don’t advance a general argument whether diversities 

should be included in courts and build a path how to get there.  

 

As I have tried to argue so far by recruiting examples of highly sensitive case 

law from Bosnia and Belgium, judges belonging to different constituent 

communities do indeed differ in their judgment on cases that define and 

divide the polity. Under the robe judges remain people; who don’t ‘forget’ 
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their personal or linguistic/national/ethnic background when sitting on the 

bench. One constitutional court judge from a divided society told me that 

judges who don’t vote with their peers on group related issues would be 

considered as ‘traitors’ (by other judges from the same group). My text 

specifically addresses the composition, organization and decision making 

rules of apex courts in multi-national polities, and more particularly those 

that have consociational or confederal features.  

 

In power sharing systems, where the cleavages are generally not socio-

economic or class oriented, but identitarian, the input legitimacy of courts 

is crucial to the acceptance of the decision. McCrudden and O’Leary wrote 

that the input legitimacy of the Bosnian Constitutional Court remains weak, 

because foreigners retain the decisive votes.251 As we saw before, the input 

legitimacy of the Flemish section of the Council of State was too weak to 

decide cases that are of broad concern to the entire polity (such as the 

interpretation of the federal language law in municipalities with a hybrid 

status situated on the internal language border). In order to make apex 

courts more legitimate, Belgium, Bosnia and other countries 

institutionalized the main cleavages of the political system in the design of 

the court. As said, this is different from minority representation because it 

structures inter-community power relations. In the next section, I will 

demonstrate that ‘power sharing courts’ represent a distinct model of 

organizing apex courts in polities characterized by deep diversity. 
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3) Power sharing courts 

In political science, consociational power sharing systems are regarded as 

the nuclear option for dealing with politically salient diversities in deeply 

divided polities. Lijphart himself recommends consociationalism only for 

deeply divided societies, arguing for consensus democracy in all other 

countries.252 Power sharing courts are the judicial pendant to power 

sharing in the executive: they go far beyond international standards of 

representativeness (‘the principle of a reflective judiciary’)253 and tend to 

massively over-represent consociated peoples. Not much has been written 

on courts in consociational democracies, and the foundational texts of the 

discipline have been unconcerned with judicial institutions.254 Still there 

are core institutional features that are common to courts across power 

sharing systems. My interest lies on the highest courts within a legal system, 

the so-called apex courts.  

 

Before discussing what power sharing courts are, let me again make the 

case why this matters. It could be argued that the Bosnian Constitutional 

Court should be compared with courts from the region, and not with courts 
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such as the Belgian, Canadian or Cyprus apex courts, or sub-national courts 

in divided polities (South Tyrol, Northern Ireland, North Kosovo). This has 

already been done and is certainly useful.255 Also Belgium shares many 

similarities with neighbouring courts. Not unlike constitutional courts in 

most countries, including Germany and France, the great majority of judges 

are expression of the big political families. As my interest is to analyse how 

ethnic or linguistic cleavages are reflected in apex courts and how these 

cleavages define rules of decision making and power within these courts, 

then such comparison reaches it limits. Ethno-linguistic cleavages are more 

likely to be found in multi-national polities such as Bosnia, Belgium, Cyprus, 

Kosovo, Macedonia, South Tyrol, Canada than with their respective 

neighbours. In all of these cases, decisions of the court will touch on the 

balances of power and majority/minority dynamics within a multi-national 

states. It is therefore reasonable that in these contexts diversity will be 

institutionalized in the highest courts. The specific of institutional model of 

a power sharing court is found only in multi-national states, which explains 

the case selection. 

 

At a minimum, a power sharing court is an apex court in a power sharing 

system, provided that its composition reflects the politically salient 

cleavages (regional/national/religious/linguistic). Power sharing courts 

can be situated in the broader framework of the reflective judiciary, 

discussed before, but are markedly different from it.  
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In this section, I will first discuss some differences between strong and 

weak forms of power sharing courts (3.1). Next, I will present a framework 

through which I look at power sharing courts. Here, I discuss the 

composition (3.2), function (3.3), decision-making procedures (3.4) and the 

allocation of positions of power within these power sharing courts (3.5). 

Different empiric examples serve to illustrate the institutional features of 

these courts. The section concludes with examples which show that 

minority groups/nations openly call – de lege ferenda - for power sharing 

courts (3.6).  

  

3.1. Strong and weak sharing courts 

I will distinguish between strong and weak power sharing courts, but in 

most cases the distinction between these types will be one of degree. The 

distinction introduces a useful theoretical construct for distinguishing 

different power sharing regimes within the highest courts of a country. This 

is not unlike the differences between strong and weak forms of power 

sharing in other political institutions, such as the legislative or the 

executive. Consociations have been described as complete, concurrent or 

weak, in function of the support that segment parties represented in 

government have within their own group.256  For instance, Belgium’s 

current (Michel) government is weakly consociational, because the 

parliamentary majority does not command plurality support within both 

groups. I am applying different degrees of consociationalism, theorized for 

other political institutions, to judicial bodies. 
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Strong power sharing courts are equally and not proportionally composed 

of the main constitutive nations. Their function is to be an external forum 

for conflict resolution, allowing that political conflict on divisive issues is 

deflated through judicialization. In strong power sharing courts, no decision 

is possible against the judges who are expression of one constitutive nation 

acting collectively. Power is shared on by allocating the highest office within 

an apex court to judges from the main constitutive communities. 

 

Weak power sharing courts reflect the salient cleavages in the population 

on proportional and not paritarian basis. Their function is to be an 

independent tribunal for resolving competence claims and (partly also) 

identity conflicts, but their input legitimacy is weaker because their 

composition is determined by the majority nation. Judges from the majority 

nation do not need to seek the consensus of other members of the apex 

court in making decisions. There is at most informal allocation of the 

highest position within the Court on an ascriptive basis. At its most basic 

level, weak power sharing courts are judicial bodies with some form of 

recognition of minority representation in their composition.  

 

There are different empirical examples of strong and weak power sharing 

courts. Belgium and Bosnia are examples of strong power sharing courts. 

The Constitutional Court of Cyprus, according to the framework laid down 

in the constitution and the special laws, is another constitutional court 

fitting the model. The Constitutional Court of Yugoslavia and the 

Czechoslovak Republic were historic examples thereof. Kosovo, Macedonia 

and Canada are examples of weaker power sharing courts. However, in 

Canada geographical selection requirements are based both on power 

sharing (of the English speaking majority with the French-Canadian 
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minority nation) and the functional need to ensure capacity to decide civil 

law cases coming from Quebec. The constitutional courts of Bosnia’s 

entities, the Federation of Bosnia-Herzegovina and the Republika Srpska 

(RS), equally fall into that category. The Swiss case is more ambiguous. 

Switzerland has always been the ‘odd fellow’ in the room,257 and academia 

has vigorously debated whether the country fits the criteria for belonging 

to the club of consociations. As Switzerland is less fragmented than other 

consociations and dissenting opinions still absent, it remains unclear if 

linguistic differences become salient in high court cases.  Other empiric 

examples have only minimal elements of a weak power sharing court, such 

as the Supreme Court of the United Kingdom. 

 

If one wanted to draw a further distinction, certain constitutional courts 

with international judges could be defined as internationalized power 

sharing courts. The constitutional courts of Bosnia, Cyprus and Kosovo are 

empirical examples of such power sharing courts, with one third of the 

judges being foreigners. The progeny of internationalized power sharing 

courts lies in the ad-hoc tribunal system in international law.258 I will return 

to the distinction between weak and strong power sharing courts 

throughout this essay. 

 

3.2. Composition 

                                                      
257 Sciarini, Pascal and Hug, Simon. 1999. The Odd Fellow. Consociationalism and Parties in 

Switzerland, in Party Elites in Divided Societies: Political Elites in Consociational Democracy, 

edited by Luther, Kurt Richard and Deschouwer, Kris. London: Routledge, 134–62. 

258 Potier, Tim. 2008. Making an Even Number Odd: Deadlock-Avoiding in a Reunified 

Cyprus Supreme Court. JEMIE 7(2), 1-31.  
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The cleavages on which power sharing courts are based can be of ascriptive 

(ethnicity/religion/sectarian/race/language) or ideological nature.259 

Ascriptive cleavages are generally less malleable and harder than 

ideological cleavages.260 While in Bosnia and Belgium the main (‘primary’) 

cleavages have been ideological, at least up to WWII, they now are of 

ascriptive nature. Secondary ideological cleavages are certainly much 

stronger in the Belgian society with important political families rather than 

in the transitional and largely de-ideologized Bosnian society. While the 

composition of the Belgian Court reflects ideological and ethnic cleavages, 

the Bosnian Court essentially reflects only the latter. As accepted in the 

literature on pluralism and democracy, the presence of cross-cutting 

cleavages tempers conflict between groups.261 

 

Power sharing courts can be found in contexts of deep dividedness. The 

current empirical examples coming closest to the definition of strong power 

sharing courts are Bosnia and Belgium. The regional court of 

Bozen/Bolzano (South Tyrol/Italy) has many elements of a power sharing 

court. Historical examples of strong power sharing courts include apex 

courts in Yugoslavia, the Czechoslovakia and Cyprus.  

 

In Belgium, the composition of all apex courts (Constitutional Court, Court 

of Cassation, Council of State) is paritarian, although nearly sixty percent of 

                                                      
259 Cleavage theory goes back to the seminal work of Seymour Martin Lipset and Stein 

Rokkan. 1967. Party systems and voter alignments: cross-national perspectives. Toronto: 

Free Press.  

260 Fotini, Christia. 2012. Alliance Formation and Civil Wars. Cambridge: CUP, at 222.  

261 Andeweg, Rudy B. 2000. Consociational Democracy. Annual Review of Political Science 

3(1). 
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the population are Dutch speakers. However, the Council of State and the 

Court of Cassation only rarely sit in General Assembly, with both French and 

Dutch-speaking judges.  The paritarian composition is not only required for 

judges, but is replicated throughout the court hierarchy. In the Council of 

State, an equal number of first auditors, auditors, first law clerks … has to 

belong to the Dutch and French language groups respectively.262 Even the 

commission for nominating lawyers that can practice before the Court of 

Cassation has to be paritarian.263  

 

Belgium’s Constitutional Court is composed of an equal number of Dutch 

and French speakers, and every language group has its own president.264 

Moreover, half of the Belgian Court’s judges are former politicians.265 The 

quota for politicians was created out of the fear that judges would handle 

politically sensitive questions without due care and install a gouvernement 

des juges. The Court is composed of a total of twelve judges who serve until 

the age of 70. Kelsen would have approved of the Belgian Court, as in 

contexts of deep division he recommended a constitutional court to be 

composed partly by more politicized members that reflect the diversity of 

parliament and partly by pure experts of the constitution.266 The legitimacy 

of Belgium’s Constitutional Court relies on a double parity - the linguistic 

                                                      
262 Article 17 of the law of 25 May 1999, in modification of Article 73.1 of the coordinated 

Laws on the Council of State from 12 January 1973. 

263 Senate par.doc. 5-14/2 (2010-11); Law of 3 March 2011 modifying the judicial code 

concerning the composition of the advisory commission for the nomination of barristers 

to the Court of Cassation.   

264 Article 33, Special Law on the Constitutional Court. 

265 Article 34§1.2 Special Law on the Constitutional Court. 

266 Triepel and Kelsen, Wesen Und Entwicklung Der Staatsgerichtsbarkeit, 5 and 57. 
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parity for its function as organ of arbitration between Dutch and French 

speakers,267 and the professionally parity (former lawmakers/lawyers) in 

order to reconcile judicial review with democracy. 

 

Formally, a qualified majority of the Chamber or the Senate propose a list of 

two candidates to the Belgian King.268 One time this list is proposed by the 

Chamber and next time by the Senate, then again by the Chamber and so 

forth. As a rule, the King selects the top listed candidate. This is the written 

law. But constitutional convention has it that the selection of Belgian 

Constitutional Court judges is based on an informal agreement between 

political parties to use the D’Hondt system of political representation in the 

state parliament.269 Given that the Court has to be paritarian, this means 

that the D’Hondt rule is not applied to the whole state parliament but to the 

language groups within parliament.  Every party knows which turn it is to 

select the next judge. As a general rule, the candidate is proposed by one 

party and accepted by other parties in parliament.  

 

The rationale behind the D’Hondt system is to allow representation of the 

great political families in the Court (Socialists, Christian-Democrats and 

Liberals). Up to 2013, the French language group was composed by judges 

                                                      
267 Delpérée, Francis. 1985. Cour suprême, Cour d’arbitrage ou Cour constitutionnelle?  Les 

Cahiers de droit 26(1), 205-16, at 211.  

268 Art. 32, Special Law on the Constitutional Court, 6 January 1989.   

269 Bossuyt, Marc. 2011. Séparation des pouvoirs et indépendance des cours 

constitutionnelles et instances équivalentes [Separation of powers and independence of 

constitutional courts and equivalent bodies]. Report for the Belgian Court at the Second 

World Congress of Constitutional Courts, Rio de Janeiro, 16-8 January, at 7. Available at: 

http://www.venice.coe.int/WCCJ/Rio/Papers/BEL_Cour_constitutionnelle_F.pdf 

(accessed 5 October 2015).  

http://www.venice.coe.int/WCCJ/Rio/Papers/BEL_Cour_constitutionnelle_F.pdf
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nominated from the following parties: Socialist party (2), Liberal Party (2), 

Christian-Socialists (1) and Green party (1).270  Until the Flemish 

nationalists could for the first time propose a judge in 2013, the Flemish 

seats were equally distributed between Socialists, Christian-democrats and 

Liberals (with two judges per political group).271 In the Belgian Council of 

State the judgeship positions are informally distributed along the same 

system.272 The composition of Belgium’s highest court has reflected the 

informal but stable equilibrium between the country’s big political families. 

 

In its case law, the Belgian Court stressed that its equilibrated composition 

(linguistically, politically, professionally) strengthened its legitimacy and 

impartiality.273 

 

The Bosnian Constitutional Court is a hybrid institution with a majority of 

local and a minority of international judges. It is composed of nine judges.274 

The six national judges are elected by the first chambers of the entities; four 

                                                      
270 Verdussen, Marc. 2013. Le mode de composition de la Cour constitutionelle est-il 

légitime? [Is the composition of the Belgian Constitutional Court legitimate?]  Revue belge 

de droit constitutionnel 1, 67-86, at 81. 

271 Verdussen, Le mode de composition de la Cour constitutionelle, 82. 

272 Leroy, himself a member of the Council of State, estimated that at the time of his writing 

there were, on the French side, 6 Socialist, 5 Christian Socialist and 4 Liberal party judges, 

and on the Flemish side, 6 Christian, 5 Socialist, 3 Liberal, 1 Flemish Nationalist (Volksunie) 

judges. Leroy, Michel. 1996. Contentieux administrative. Brussels: Bruylant, 117-8. 

273 Belgian Constitutional Court, decision 157/2009 of 13 October 2009. The topic is 

discussed in more detailed by the former Court president. Bossuyt, Marc. 2014. The 

Independence of the Judiciary in Belgium, in The Culture of Judicial Independence, edited by 

Shetreet, Shimon. Leiden: Brill, 137-43. 

274 Article 6.1 – Constitution of BiH. 
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of which by the House of Representatives of the FBiH and two by the 

National Assembly of the RS. 275 Although the Constitution does not mention 

any ethnic requirements, the FBiH has so far always elected two Bosniaks 

and two Croats, and the RS two Serbs. The three international judges are 

nominated by the President of the European Court of Human Rights after 

consultation with the BiH Presidency.276 Bosnia’s constituent groups are in 

practice granted parity in the Court, although the population figures 

substantially differ.277 This is not by itself illegitimate. Bosnia’s 

constitutional DNA was always one of three co-equal constituent peoples. 

As well, the regional context in which Bosnia is situated, with two powerful 

neighbours such as Serbia and Croatia, should not be forgotten. While in 

Belgium the parity is a result of a textual provision of the special law on the 

Constitutional Court,278 in Bosnia the same result is achieved through 

                                                      
275 Article 6.1a – Constitution of BiH. 

276 Article 6.1b – Constitution of BiH.  

277 The CIA estimates the following population figures: Bosniaks (48.4), Serbs (32.7), 

Croats (14.6), Others (4.3). Official but politically highly sensitive census data from the 

2013 Bosnian census has not been published as of 22 September 2015. Figures drawn from 

United States Intelligence Service. 2015. CIA World Fact Book: Bosnia and Herzegovina. 

Available at: https://www.cia.gov/library/publications/the-world-

factbook/geos/bk.html (last updated on 15 September 2015 - accessed 22 September 

2015). 

278 Article 31. Special Law on the Constitutional Court.  
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constitutional convention.279 In analogy to its political system,280 Bosnia has 

a power-sharing court with the presence of outside arbitrators.   

 

The origins of Bosnia’s Court are also linked to its progeny, the Yugoslav 

Constitutional Court. The Constitutional Court in the former SFRY consisted 

of 14 judges: two from each republic and one for each of the provinces. This 

means that judges of no national origin in Yugoslavia could neither “in 

theory nor practice” dominate the Court.281  

 

Bosnia, Belgium and the former Yugoslavia represent a model of organizing 

constitutional courts that one is likely to see in confederal states. Although 

there are not many confederal states left, I can illustrate my point with the 

constitutional court of Czechoslovakia and the State Union of Serbia and 

Montenegro. The model for the Czechoslovak Constitutional Court was the 

1968 constitution, which created a court of twelve judges: six Czech and six 

                                                      
279 Feldman, David. 2012. The Independence of International Judges in National Courts: 

Lessons from Bosnia and Herzegovina, in The Culture of Judicial Independence: Conceptual 

Foundations and Practical Challenges, edited by Shetreet, Shimon and Forsyth, Christopher. 

Leiden: Martinus Nijhoff/Brill, 215-29, at 219. 

280 Reference is made to the International Community’s High Representative for BiH 

(Annex X, The General Framework Agreement for Peace in Bosnia-Herzegovina [Dayton 

Agreement]).  

281 Council of Europe. 1994. Meeting with the Presidents of Constitutional Courts and Other 

Equivalent Bodies. Strasbourg: Council of Europe Publishing, at 30-1. See as well the 

statements of Ratko Markovic, former judge of the Constitutional Court of Yugoslavia. 

Sense Agency. 2005. Judges get a lecture in constitutional law, 13 January 2005. Available 

at http://www.sense-agency.com/icty/judges-get-a-lecture-in-constitutional-

law.29.html?cat_id=1&news_id=8908 (accessed 22 May 2016).   

http://www.sense-agency.com/icty/judges-get-a-lecture-in-constitutional-law.29.html?cat_id=1&news_id=8908
http://www.sense-agency.com/icty/judges-get-a-lecture-in-constitutional-law.29.html?cat_id=1&news_id=8908
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Slovak judges.282 The Constitutional Court existed only on paper, and came 

into concrete existence in 1991 with post-communist Czechoslovakia.283 

However, it remained fully operational for less than a year and was 

superseded by the dissolution of the country. The composition of the 

Czechoslovak Court mirrored the Belgian Court – twelve judges that reflect 

the dyadic nature of federalism in both countries. Chambers within the 

Czechoslovak Constitutional Court were composed in a way as to be 

absolutely paritarian between Czech and Slovak judges.284 The same logic 

informed the constitutional court of Serbia and Montenegro: “The Court of 

Serbia and Montenegro shall include an equal number of judges from both 

member states.”285 Four judges were to be from Montenegro and four from 

Serbia.286 Although Serbia outnumbers Montenegro in terms of population 

by a factor of ten to one, each constituent republic had an equal number of 

judges, and the seat of the Court was based in the smaller member state. 

 

The Bosnian Constitutional Court seems both to be based on and at the same 

time inspire Cyprus. The 1960 Constitution of Cyprus created a Supreme 

Constitutional Court composed by an equal number of Turkish and Greek 

Cypriote judges, with the president being a foreigner. The Annan Plan (for 

a future reunited Cyprus) foresaw that the Supreme Court shall “comprise 

                                                      
282 Kuklík, Jan. 2015. Czech Law in Historical Contexts. Prague: Karolinum Press, at 218. 

Article 94(4) of the Constitutional Act, 27 October 1968. Pehe, Jiri. 1991. Constitutional 

Court To Be Established. Report on Eastern Europe, 2(11), 9-11.  

283 Pehe, Constitutional Court To Be Established. 

284 Article 10(1), Act on the Organization of the Constitutional Court of the Czech and Slovak 

Federative Republic, No. 491/1991, 7 November 1991. 

285 Article 47, Constitutional Charter of the State Union of Serbia and Montenegro.  

286 Article 14, Law on the Court of Serbia and Montenegro (Sl.List Srbije i Crne Gore 

26/2003). 
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an equal number of judges from each constituent state, and three non-

Cypriot judges until otherwise provided by law.”287 The number of judges 

would be determined by a ‘special majority law,’288 in analogy to the special 

law on Belgium’s constitutional court. Judges would have been elected by 

the presidential council, which is an institution in which Turkish and Greek 

Cypriotes were represented on equal terms.  

 

Judicial power sharing may occur in polities that are divided not at national 

but at sub-national level. The regional administrative court of 

Bozen/Bolzano in South Tyrol (Italy) is composed of eight judges, four 

German speakers and four Italian speakers.289 Power sharing in the 

judiciary was one of the most complex and divisive matters in giving effect 

to the Autonomy Statute: the law governing it has been negotiated for more 

than ten years (1971-84).290  The Italian central government nominates 

four judges, two from each language group. The South Tyrolean provincial 

legislature nominates other four judges, also two from each language group. 

This is a smart institutional design loosely inspired by an electoral system 

of inter-ethnic vote pooling: the Italian government nominates as many 

German speaking judges as the (overwhelmingly) German speaking 

provincial legislature nominates Italian speaking judges. In case decisions 

                                                      
287 Article 7 and Article 36(8). The Comprehensive Settlement Of The Cyprus Problem, 31 

March 2004 (Annan Plan). 

288 Ibid, Article 25.2,  

289 Art. 2, Legislative Decree 161/1999 of 20 April 1999 [this decree modifies the Decree 

of the President of the Republic of 6 April 1984, n. 426].  

290 Law 6 December 1971, n. 1034 foresees in its first Article that South Tyrol would have 

a distinct section of the Administrative Tribunal, to be created by another law. This was 

implemented only with decree of the President of the Republic of 6 April 1984, n. 426. 
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of the regional court are appealed, one German speaker must join the 

appeals court.291 Except on the top level of regional courts where the rule is 

absolute parity, personnel in the judiciary, including judges, must 

proportionally reflect the ethno-linguistic composition of the population at 

provincial level.292  

 

The point is that the specific institutional model that has been considered 

for these multi-national federations or divided polities was only the strong 

power sharing court, and not ordinary colour blind models of staffing an 

apex court that are regarded as the gold standard for judicial independence 

that mentioned theoretical accounts aspire to. 

 

While strong power sharing courts reflect the principle of parity between 

constitutive peoples, weak power sharing courts proportionally reflect the 

broader population (in their salient cleavages). Switzerland prescribes 

balanced representation of the three official languages, as well as balanced 

representation of regions and linguistic minorities, but without setting 

quotas.293 Constitutional convention has it that Switzerland’s highest court 

reflects the political composition of parliament, with all judges being 

member of the designating political party.294 The Swiss Supreme Federal 

                                                      
291 Article 6, Legislative Decree 161/1999 of 20 April 1999.  

292 Article 89, Statute of Autonomy.  

293 Article 89, Statute of Autonomy.  

294 Hauser, Robert. 1992. Das Schweizer Bundesgericht im Vergleich zum Deutschen 

Bundesverfassungsgerichtshof [Switzerland’s Federal Supreme Court compared to the 

German Constitutional Court], in Festschrift für Günter Spendel zum 70. Geburtstag, edited 

by Seebode, Manfred.  Berlin: Walter de Gruyter, 825-48, at 833. The system has been 

refined but political membership is still necessary for election. Interview with Claude 

Roullier (former judge at Switzerland’s highest court). 2014. Kritik am Wahlverfahren vor 
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Tribunal counts 23 German speaking, twelve French speaking and three 

Italian-speaking judges.295 Switzerland’s highest court closely reflects the 

proportional strength of language groups in the country, currently slightly 

corrected by an under-representation of German and an 

overrepresentation of French speaking judges. In the Former Yugoslav 

Republic of Macedonia, one third of the judges belong to minority 

communities,296 thereby slightly over-representing them compared to their 

population weight. Weak power sharing courts tend to proportionally 

reflect the population with a slight overrepresentation of smaller 

communities. 

 

Forms of weak power sharing courts in terms of proportional 

representation exist also at sub-national level. The UK House of Commons 

was divided whether parity or the D’Hondt system should be used for 

nominating judges to higher courts in Northern Ireland.297 Given the violent 

                                                      
der Gesamterneuerung des Bundesgerichts [Election system criticized before complete 

renewal of Federal Supreme Court]. Blick, 20 September 2014. Available at: 

http://www.blick.ch/news/schweiz/bundesgericht-kritik-am-wahlverfahren-vor-der-

gesamterneuerung-des-bundesgerichts-id3141895.html (accessed 22  September 2015).  

295 Website of the Swiss Supreme Federal Tribunal, at 

http://www.bger.ch/index/federal/federal-inherit-template/federal-richter.htm 

[accessed 22 September 2015]. 

296 Venice Commission. 1997. The composition of constitutional courts. CDL-

STD(1997)020, 9. 

297 See the debates House of Commons debates on the Northern Ireland Justice. They 

specifically dealt with the appointment commissions and the reflective judiciary on 31 

January 2002, 

http://www.publications.parliament.uk/pa/cm200102/cmstand/f/cmjust.htm, accessed 

22 September 2015. 

http://www.blick.ch/news/schweiz/bundesgericht-kritik-am-wahlverfahren-vor-der-gesamterneuerung-des-bundesgerichts-id3141895.html
http://www.blick.ch/news/schweiz/bundesgericht-kritik-am-wahlverfahren-vor-der-gesamterneuerung-des-bundesgerichts-id3141895.html
http://www.bger.ch/index/federal/federal-inherit-template/federal-richter.htm
http://www.publications.parliament.uk/pa/cm200102/cmstand/f/cmjust.htm
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past of the IRA, parliament opted for a politically less invasive method of 

judge selection.298 However, deliberative efforts were put in place so that 

all levels of the Northern Ireland judiciary reflect, more or less 

proportionally, the salient group marker (i.e. the religious balance of the 

population).299 The agreement on the normalization of relations between 

Serbia and Kosovo goes even beyond that and institutionalizes a form of 

partial ethnic self-rule in the justice sector. All cases involving Kosovo Serb 

majority municipalities will be dealt by a special panel of the Prishtina 

appellate court to be based in (Serb held) northern Mitrovica, with a 

majority of Kosovo Serb judges.300   

 

Multi-national states explicitly or implicitly consider identitarian categories 

when appointing judges to their highest courts and might do so by taking 

overall population figures as reference, which is a feature of weak power 

sharing courts.   

 

3.3. The function  

Courts have many systemic functions, but I assume that arbitration of 

salient inter-community conflicts is the most important function in deeply 

divided societies. The reason I assume this is that when apex courts fail to 

de-escalate political conflict (which is the reason why they are attributed 

                                                      
298 Gee, Graham / Hazell, Robert / Malleson, Kate and O’Brien, Patrick. 2015. The Politics of 

Judicial Independence in the UK's Changing Constitution. Cambridge: CUP, 240-3. 

299 McAlinden, Anne-Marie and Dwyer, Clare. 2015. Criminal Justice in Transition: The 

Northern Ireland Context. London: Bloomsbury Publishing, at167. 

300 Article 10, First agreement of principles governing the normalization of relations 

between Serbia and Kosovo. Said agreement is an EU brokered treaty between Serbia and 

its now de facto independent former province.  
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arbitration function in the first place), this can put political inter-

community relations under strain. Examples are the mentioned judgments 

of the Flemish section of the Council of State and the Belgian Constitutional 

Court’s Brussels-Halle-Vilvoorde judgment,301 which are interpreted by 

French-speaking constitutional scholars as ‘activist’ judgments in which 

these courts relinquished their pacification function.302 The latter was the 

more serious one, causing nearly a decade of entrenched disagreement 

between language groups over the legal meaning, the interpretation and 

implementation of the judgment.  

 

Back in the 1980s, Belgium established a Court of Arbitration to provide a 

legal forum for the resolution of conflicts of competence, and this implied 

also a legal forum for certain controversial issues for the language conflict. 

The central function of such a constitutional court can be rendered with the 

image of a referee that arbitrates decisions between different levels of 

government. A former president of the Belgian Constitutional Court argued 

that the Court is one of those institutional expressions of a Belgian culture 

of compromise that spared the country from a violent internal conflict.303 

Belgian statesman Wilfried Martens wrote that his government expanded 

the jurisdiction of the Court to individual rights cases so to keep 

                                                      
301 Belgian Constitutional Court, 73/2003 of 23 May 2003. 

302 Delpérée, Francis. 2011. Aprés bientot 30 ans [After nearly 30 years]. Revue Belge de 

Droit Constitutionnel 2, 73-6. Uyttendaele, Les obligations linguistiques des mandataires 

politiques. Scholsem, Jean-Claude. 2008. La Problématique De Bruxelles-Hal-Vilvorde Et La 

Jurisprudence De La Cour Constitutionnelle [The issue of BHV and the case law of the 

constitutional court]. Fédéralisme Régionalisme 8(1). 

303 Martens, Paul. 2004. De la Cour d’Arbitrage [About the Court of Arbitration], in La 

Constitution belge –Lignes & entrelignes, edited by Verdussen, Marc. Brussels: Le Cri, 316-

25, at 317.  
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communitarian tensions at bay from the central government.304 The idea 

was to de-politicize divisive identity conflicts by offering a legitimate 

judicial outlet for their resolution. With the transfer of power over 

education to Belgium’s sub-states, the Court was entrusted with protecting 

Belgium’s ideological minorities that became vulnerable to majoritarian 

capture (Catholics through state schools in the French speaking region and 

non-Catholics through Catholic schools in the Dutch speaking region). 

Scholars have argued that the justification for the existence of the Belgian 

Constitutional Court is to de-escalate (‘pacify’) the language conflict.305  

 

Patricia Popelier elaborated on how the Court influences and is influenced 

by the specific context of the Belgian consensus democracy.306 The 

Constitutional Court was created as one of the consensus institutions with 

the intent to keep united a country with otherwise deep divisions. 

 

Bosnia’s Constitutional Court is perhaps even more of an ‘arbitrator’ than 

its Belgian peer,307 as it is embroiled with review jurisdiction over central 

                                                      
304 Martens, Wilfried. 2006. Mémoires pour mon pays [Memories for my country]. Brussels: 

Racine, 134.  

305 Delpérée, Aprés bientot 30 ans. 

306 Popelier, Patricia. 2013. The Belgian Constitutional Court: Guardian of Consensus 

Democracy or Venue for Deliberation, in Liberae Cogitationes - Liber amicorum Marc 

Bossuyt, edited by Alen, André / Joosten, Veronique / Leysen, Riet / and Verrijdt Willem. 

Antwerpen: Intersentia, 499-513. Popelier, Patricia and Lemmens, Koen. 2015. The 

Constitution of Belgium – A Contextual Analysis. Oxford: Hart, particularly 192-218.  

307 Schneckener, Ulrich. 2008. Third-party Involvement in Self-Determination Conflicts, in 

Settling Self-Determination Disputes - Complex Power-Sharing in Theory and Practice, edited 

by Weller, Marc and Metzger, Barbara. Leiden: Brill, 467-500, at 477-8 [arguing that the 
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functions or the democratic process. The Bosnian Court controls the 

procedural308 and substantive309 regularity of vital national interest veto 

rights of constituent peoples and entities. Interestingly, it is also called to 

judge if the special relations of its entities with kin states respect the 

Bosnian Constitution, including the principles of sovereignty and 

independence.310 As the Venice Commission has noted, the Bosnian 

Constitutional Court plays an essential role in the functioning of the 

democratic process in Bosnia.311   

  

The international judges within Bosnia’s Constitutional Court are 

essentially (outside) arbitrators. If national judges in Bosnia are divided, the 

tie-breaking vote falls to international judges. Arbitration is a fitting 

analogy. The two parties submitting themselves to arbitration nominate an 

equal number of arbitrators, and agree on an umpire. In the Bosnian case 

the umpire (international judges) is chosen by outsiders (i.e. the president 

of the European Court of Human Rights). 

                                                      
Bosnian Constitutional Court and other institutions of arbitration in Bosnia had the 

ambivalent effect of breaking deadlock but encouraging political intransigency.].  

308 Article IV.3f Constitution [constitutional court oversight over national vital interest veto 

rights]. 

309 See para 203; as well as the Court’s decision in U-2/04 of 28 May 2014, para 27 [the 

Court “should have the role of assisting in de-blocking of the work of the Parliamentary 

Assembly of Bosnia and Herzegovina by its decision on the merits, if the Parliamentary 

Assembly is not capable of overcoming the problem by itself.”]. 

310 Article VI.3a [charging the Court to establish if parallel relations of entities’ are in 

accordance with Bosnia’s territorial integrity].  

311 Venice Commission. 2005. Opinion on Proposed Voting Rules for the Constitutional 

Court of Bosnia-Herzegovina. Opinion no. 344/2005. Strasbourg [referring to the Court as 

a “guarantor of the functioning of the Parliamentary Assembly”].  
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The function of the Czechoslovak Constitutional Court, the Court of Serbia 

and Montenegro and the Cyprus Supreme (Constitutional) Court was to 

arbitrate in the event of conflicts over the attribution and proper exercise 

of power between the constituent republics. The Court of Serbia and 

Montenegro was the highest court of the land and an arbitration organ for 

all disputes between the constituent republics.312 As a testament to the 

confederal logic of the state union, the Court was joined in its deliberations 

by the constitutional courts of the member states, who took part in the 

decision making.313 The Cyprus Supreme Court, under the Annan plan, was 

considered to be an extreme example of government by judges: all political 

deadlocks arising between the constituent republics at the federal level had 

to be decided and solved by that court.314 Common to power sharing courts 

is their function, namely to regulate and de-escalate ethno-political conflicts 

through the means of law.  

 

3.4. Decision-making by consensus 

A third characteristic of power sharing courts is that no group of judges 

reflecting one segment of these salient cleavages commands a majority in a 

power sharing court. Decision-making requires a consensus that goes 

beyond the boundaries of the group. Belgian apex courts, as well as the 

                                                      
312 Article 46, Constitutional Charter of the State Union of Serbia and Montenegro. Art. 37, 

Law on the Court of Serbia and Montenegro (Sl. List Srbije i Crne Gore 26/2003). 

313 Article 49, ibid. 

314 Varnava, Andrekos and Faustmann, Hubert. 2009. Reunifying Cyprus: The Annan Plan 

and Beyond. London: IB Tauris, at 99-100. 
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hybrid constitutional courts of Bosnia and Kosovo,315 and the subnational 

constitutional courts within Bosnia, the regional court of Bozen/Bolzano 

(South Tyrol/Italy) the Cypriote Supreme Court (according to the 

constitutional framework), the Court of Serbia and Montenegro (according 

to the constitutional charter) and the Czechoslovak Constitutional Court are 

among the courts fitting these criteria.  

 

As well, the internal rules of a constitutional court may contain rules that 

codify limits to majority decision making. The internal rules of the Bosnian 

Court have been modified in 2014 with the intent to minimize, at least 

formally, the power sharing character of the Court. Up to 2014, the 

Constitutional Court session was to be adjourned if none of the judges 

representing a constituent people was present, unless the issue “considered 

[did] not affect the constituent people represented by the absent judges.”316 

The Court explicitly wrote that judges ‘represent’ constituent peoples, in 

blatant violation to the principle of substantive judicial independence. The 

rules were amended after input from the High Representative317 and the 

                                                      
315 Article 152, Constitution of Kosovo [the temporary composition of the Constitutional 

Court provides for three international judges.] After EU pressure, Kosovo accepted to 

extend the mandate of international judges even beyond the time limit imposed by 

Kosovo’s Constitution.   

316 Article 42. [Old| Rules of the Court (Official Gazette of Bosnia and Herzegovina, Nos. 

26/01, 6/02 and 1/04), http://www.ccbh.ba/public/down/Rules_of_procedure.pdf, 

accessed 22 September 2015.  

317 Interview with a high-ranking legal expert. Sarajevo, 30 April 2014. On file with the 

author. 

http://www.ccbh.ba/public/down/Rules_of_procedure.pdf
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EU,318 with the aim to comply with Strasbourg’s Sejdic-Finci verdict.319 

Power sharing in the internal rules brings to the fore the tension between 

the institutionalization of ethnicity and liberal rights, a subject that will be 

closely examined in the third part of this paper.   

 

However, limits to majoritarianism need not necessarily to be codified in 

procedural rules of the Court but result from self-restraint of judges. For 

instance, judges of the Bosnian Constitutional Court agreed not to take any 

decisions without the presence of Bosnian Serb judges. Although the 

Constitutional Court would have been perfectly able to deliberate without 

them, and its decision would have been formally without flaw, it decided to 

wait for the appointment of these judges.320 The remaining judges knew 

that decisions of the Court without the representation of Serb judges would 

have been formally legal but with a very weak (sociological) legitimacy. 

Limits to majority decision making can be either codified in court rules or 

be agreed by majority judges in an act of self-restraint.    

  

Contrary to power sharing at the political level where decisions can be 

blocked, the judicial level has often but not always tie-breaking 

mechanisms. There are no minority vetoes in Bosnia and Belgium. Decision-

making is guaranteed either by uneven number of judges (Bosnia) or astute 

institutional mechanisms that allow for decision making while at the same 

                                                      
318 The Court wrote that it modified its rules in line with the EU-BiH Structured Dialogue 

on Justice. Constitutional Court, News of 12 February 2014, available at 

www.ustavnisud.ba, accessed 5 October 2015.   

319 ECtHR [GC], 22 December 2009, nos. 27996/06 and 34836/06, Sejdic and Finci v. 

Bosnia-Herzegovina.  

320 Feldman, The Independence of International Judges in National Courts, at 222-3. 
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time respecting parity (Belgium).  As courts have the power of the last word, 

they would breach the right to a fair trial if they were not able to reach a 

decision in a case. Interestingly, politicians wanted to extend certain forms 

of minority veto, in the form of an overlapping majority, from the political 

process to the decision making procedures within the constitutional court. 

 

A minority veto for judges has been considered in both the Belgian and 

Bosnian constitutional courts but ultimately rejected for its incompatibility 

with core principles that govern the judicial system. In Belgium, the draft 

law on the Constitutional Court foresaw that the Court could only deliberate 

if a majority of judges from each community was present (that is at the very 

least a total of eight judges).321 Further, the Court could only take decisions 

on the condition that at least two judges from each community were in the 

majority.322 Prime Minister Martens explained that the aim of this design 

was to prevent that there could by any suspicion that sensitive decisions 

touching the equilibrium between state institutions could be taken by 

judges from one community only.323 The Council of State rejected the draft 

law, as these requirements would block the judicial system. If the judges 

from one community don’t show up or a decision fails to have the necessary 

vote from both communities, the highest court of the land would be de facto 

                                                      
321 Article 32.3. of the draft law 435. Doc. par. Senate, 1979-1980, n°435/1. 

322 Ibid, Article 32.3.2. 

323 Doc. par. Senate, 1979-1980, n°435/1, at 16 [Prime Minister Martens – explanatory 

statement to the law on institutional reform].  
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paralyzed. 324 The Belgian Council of State rejected this concurrent majority 

proposition for the same reasons as later the Venice Commission for Bosnia.  

 

Bosnian politicians and constitutional scholars discussed whether 

decisions of the Constitutional Court should be valid only under the 

condition that at least one judge per constituent people was part of the 

deciding majority. The High Representative put the question to the Venice 

Commission. The Commission responded negatively by affirming that 

vetoes would be “alien to the very nature of judicial decision making and 

the principles that flow from this nature”.325 In Bosnia and Belgium 

minority vetoes in the Court were considered by the legislator, but 

ultimately rejected after negative opinions from constitutional advice 

giving organs;326 not only for their incompatibility with the nature of 

judicial decision making but also out of fear that blocking the constitutional 

court would block the political system.   

 

The Belgian Constitutional Court decides most cases in chambers of seven 

judges: three judges from each language group respectively and the 

remaining judge will alternate between language groups on a yearly basis.  

In the plenum (twelve judges), the tie-breaking vote rotates between both 

                                                      
324 The negative opinion is based on the draft laws 435 and 704 of what became the law of 

28 June 1983. Doc. par. Chamber (1979-1980) n°435/1-Annex; Doc. parl. Senate (1980), 

n°704/1, p.31 and following. 

325 Venice Commission. 2005. Draft opinion on proposed voting rules for the Constitutional 

Court of Bosnia-Herzegovina. Opinion 344/2005, para 4. 

326 Velaers, Jan. 1985. Het Arbitragehof [The court of arbitration]. Antwerp: Kluwer, paras 

211, 212. Velaers refers to the opinions on the draft laws 435 and 704 of what became the 

law of 28 June 1983. Venice Commission. 2005. Opinion on Proposed Voting Rules for the 

Constitutional Court of Bosnia-Herzegovina, no. 344/2005. Strasbourg, 8 November. 
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presidents every judicial year. This system is replicated in all Belgian apex 

courts. The result is that courts have to find a decision and do so by 

compromise, knowing that majority positions are not fixed but reversed 

every year. 

 

In Czechoslovakia a chamber of the constitutional court consisted of four 

judges, two from the Slovak and two from the Czech republic 

respectively.327 Decisions therefore could not be taken against the will of 

judges from one ethnic group acting collectively. In case of parity the case 

was referred to the plenum. The plenum had several rules to postpone 

decision making until an agreement could be found, but interestingly it 

seems that there was no other tie breaking rule except repeating the voting 

endlessly.328 In the Court of Serbia and Montenegro, the tie-breaking vote 

fell to the president.329 Assuming that the presidency rotated between 

judges from the two constituent republics (see below), the judges from each 

constitutive republic acting collectively could never be permanently 

outvoted. 

 

In South Tyrol, two chambers of four judges each in the regional 

administrative court are composed by judges from both language groups on 

a paritarian basis. As in the other cases, this means that no decision (at this 

level of the judicial procedure) can be taken against judges from one 

                                                      
327 Article 10, Act on the Organization of the Constitutional Court of the Czech and Slovak 

Federative Republic, , no. 491/1991 of 7 November 1991.  

328 Articles 4, Procedural Rules of the Czechoslovak Constitutional Court, 51/1992 of 26 

March 1992.  

329 Art. 115, Law on the Court of Serbia and Montenegro (Sl.List Srbije i Crne Gore 

26/2003). 
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language group acting collectively. South Tyrol has a similar tie breaking 

rule as Belgium – but only for ‘normal’ procedures. In these cases, the tie 

breaking vote rests with the president of the Court, which alternates 

between a German speaker and an Italian speaker (two years each in a term 

of four years). The tie-breaking vote is suspended in cases that touch 

‘sensitive’ issues such as the ‘principle of parity between linguistic groups’  

(a catch all phrase including ethnic proportionality requirements, language 

legislation, and other issues the deciding court has included as falling under 

the purview of this principle) and the provincial/regional budget.330 In 

these cases, the regional court must emit an ‘arbitrators award’ with a 

reinforced majority.331  

 

To be clear, that judgment of the regional administrative court does not 

qualify as an administrative decision but as an ‘arbitration award’. In these 

cases, the regional court acts as a court of last resort and its decisions 

cannot be challenged in front of any other court, not even the Constitutional 

Court.332 The point is, as the Council of State put it, to require a consensus 

that goes beyond the confines of one group in ethnically sensitive 

matters.333 The downside however is that in matters touching the ‘principle 

of parity of linguistic groups’ a tie between judges means that the case is 

rejected.334 The Belgian system seems smarter in comparative perspective, 

                                                      
330 Art. 91, Statute of Autonomy. 

331 Article 84, Statute of Autonomy. Council of State, decision n. 960 of 22 February 2003. 

332 Article 84, Statute of Autonomy (jurisdiction of the Constitutional Court is expressis 

verbis excluded) – upheld by the Council of State against challenge in decision n. 960 of 22 

February 2003.  

333 Ibid.  

334 Art. 9,1, d.P.R. (decree of the President of the Republic), 426/1984. 
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because it does not allow one group of judges to permanently veto a 

decision challenging the status quo. The Council ‘saved’ South Tyrol’s power 

sharing court (first the parity of representation335 and then the arbitration 

award336) due to the ethno-politically sensitive nature of cases that the 

court ‘arbitrates’. 

 

The Swiss case is more complicated. Switzerland is a multi-national 

democracy, but cannot be considered a divided society any more.337 

Nonetheless, it cannot be excluded that language cleavages reflect in judicial 

decision making. The first public chamber of the Federal Supreme Court 

deals with the more politically charged fields of law and all conflicts of 

competence between the different levels of government. Currently it is 

composed by three German speakers, two French speakers and one Italian 

speaker.338 The Swiss parliament approved by large majority a motion to 

charge the government to make a law for dissenting opinions in its highest 

court,339 but as of May 2016 the government still has to take action. It is not 

                                                      
335 Council of State (V section), n. 1097 of 7 August 1991. 

336 Council of State (IV section) n. 960 of 22 February 2003. 

337 Stepan, Alfred. 1999. Federalism and Democracy: Beyond the U.S. Model. Journal of 

Democracy 10(4), 19-34, 19. Stepan argued that Switzerland is the most difficult case to 

classify whether “it is actually multinational or not.” Stepan, Arguing Comparative Politics 

(Oxford: Oxford University Press, 2001), p. 327. 

338 Website of the Swiss Federal Supreme Court, 

http://www.bger.ch/index/federal/federal-inherit-template/federal-richter.htm.  

339 The federal government asked for green light from parliament to change the law on the 

Federal Supreme Court to allow judges to express their dissent. The lower and upper 

chambers recently approved the motion with a large majority. The Federal Government 

has now the political mandate to change the law. The Federal Supreme Court publicly 

http://www.bger.ch/index/federal/federal-inherit-template/federal-richter.htm
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clear whether linguistic or political cleavages emerge in its decision making. 

However, the Swiss Supreme Court is much less a court of arbitration than 

other cases for a variety of reason: Switzerland has a rather weak form of 

judicial review, and extensive processes of democratic participation as well 

as a strong culture of consensus create less favourable conditions for 

judicialization. A feature of power sharing courts is to require decision-

making beyond the salient cleavages. 

 

3.5. Group rotation of presidency and vice-presidency 

The fourth element of power sharing courts is the distribution of posts of 

influence between constituent communities in the court.  

 

All Belgian apex courts have two presidents, one each for the two dominant 

communities. The Council of State has a president and a first-president; 

they may not belong to the same language group.340 In the Constitutional 

Court’s plenum, six judges of the Court are French-speakers and six judges 

Dutch-speakers.  

 

In Bosnia, decision-making is less of a problem but where necessary similar 

rules to Belgium apply. The unequal number of judges allows for majority 

decision-making in Bosnia. The new 2014 rules maintain power sharing in 

the allocation of high offices within the Court (presidency and vice-

presidencies),341 but removed the other references to constituent peoples 

                                                      
manifested its objection against allowing dissenting opinions. Upper chamber (Ständerat), 

doc.14.3667, approved in session 18 June 2015.   

340 Art. 69 and 73 para. 1, Coordinated Laws on the Council of State. 

341 Article 83 (rotation) and Article 86 (election of Vice-Presidents) of the Rules of 

Procedure (Official Gazette of BiH no. 22/14). See the revised text of the Rules of Procedure 



 129 

in decision making. In line with broader efforts to liberalize Bosnia’s 

consociation, a reform of the rules of procedure of Bosnia’s Court sought to 

minimize explicit references to identitarian traits of judges. Still, the 

positions of presidency and vice-presidencies of the constitutional court 

rotate according to a group logic. 

 

The same logic informed the Czechoslovak case. The Constitution of 1968 

foresaw that positions of influence were to be divided between Czechs and 

Slovaks: “Should the President of the Constitutional Court be elected from 

the Czechoslovak Socialist Republic, a citizen of the Slovak Socialist 

Republic shall be elected as the Vice-President and vice versa.”342 When the 

constitutional court of democratic Czechoslovakia was established in 1991, 

the former constitutional text was literally copied and pasted into the new 

constitutional law.343 The Cyprus Constitution provides that the 

international judge should be president of the Court, therefore putting the 

two national judges in a position of parity. If a vacancy arose and the 

presidency disagreed on the successor, the member of the presidency to 

which community the retiring judge belonged would nominate its 

successor.344  As mentioned before, the presidency of the regional court in 

                                                      
established in 2014, http://www.ccbh.ba/public/down/Rules_2014_Revised_text.doc, 

accessed 22 September 2015 [ex Articles 87 and 90-3 of the old Rules of Procedure of the 

Constitutional Court (Official Gazette of Bosnia and Herzegovina, Nos. 26/01, 6/02 and 

1/04)].  

342 Article 95, Constitutional Act, 27 October 1968.  

343 Article 11(2), Constitutional Act on the Constitutional Court of the Czech and Slovak 

Republic, 27 February 1991.  

344 Article 133, Constitution of Cyprus. 

http://www.ccbh.ba/public/down/Rules_2014_Revised_text.doc
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South Tyrol rotates on a two year basis between an Italian and a German 

speaking judge.  

 

In the Court of Serbia and Montenegro, there was no formal rotation 

between judges from constituent republics for the seat of the presidency. 

The president was elected in a special court session by a majority of judges 

– with the higher age breaking the tie in case of parity of votes.345 The length 

of the term of office of the president is exactly half of the full term (three 

years out of a non-renewable six-year term for constitutional court 

judges).346 In light of the logic of the system and the length of term, rotation 

of power positions within the Court between judges from different 

constituent republics would have been likely.  

 

While in the discussed cases power sharing is shared within one institution 

(mono-institutional pluralism), power sharing is also possible between and 

not within one judicial institution. In Lebanon, constitutional convention 

determines that the president of the Court of Cassation is a Maronite 

Christian, the public prosecutor before the Court of Cassation a Sunni and 

the President of the Court of Audit a Shi’a.347 However, this form of judicial 

power sharing is less paritarian than the cases discussed because the 

different institutions are not equal in power and prestige. 

                                                      
345 Article 18, Law on the Court of Serbia and Montenegro (Sl.List Srbije i Crne Gore 

26/2003). 

346 Ibid.  

347 Chalhoub, Elias. 2007. Promoting the Rule of Law and Integrity in the Arab World Project 

– Report on the State of Judiciary in Lebanon, at p. 21. Available at: 

http://www.acrli.org/Files/PDF/Judiciary/English/P2/Lebanon_FinalReportP2S2_En.pd

f [accessed 5 January 2016]. 

http://www.acrli.org/Files/PDF/Judiciary/English/P2/Lebanon_FinalReportP2S2_En.pdf
http://www.acrli.org/Files/PDF/Judiciary/English/P2/Lebanon_FinalReportP2S2_En.pdf
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Another feature of parity esteem would be language requirements within 

the court. In Belgium, Bosnia, Czechoslovakia, Serbia-Montenegro and 

Switzerland apex court judges speak or spoke their mother tongue. In 

Catalonia and South Tyrol judges also need to be bilingual. In Canada the 

proposal that judges need to be bilingual was unanimously approved by the 

Quebec assembly, but rejected by the federal parliament for meritocratic 

considerations.348 For Quebecois, bilingualism as a condition for Supreme 

Court judgeship was seen as a matter of justice.349  

 

Bilingualism requirements are certainly a softer form of diversity 

management than power sharing courts, which condition access to judicial 

positions not necessarily to candidates possessing a certain skill (such as 

bilingualism), but require the candidate to possess a certain identity marker 

(such as declaring to belong to a certain language group). Language 

requirements could be an option to ‘unwind’ identiarian elements of power 

sharing courts in polities divided by language cleavages (such as Belgium 

and South Tyrol). However, space constraints do not allow me to develop 

this point further. 

 

The broader point is: parity between constituent groups not only informs 

the composition, but also the internal organization and decision making 

rules of power sharing courts. Courts that don’t reflect the cleavages in its 

                                                      
348 Parliament of Canada, bill C-232 (draft law was approved by the House of Commons but 

perished in the Senate).  

349 Senator Claudette Tardif (sponsor of bill C-232). 2010. Bilingual Supreme Court is a 

matter of justice. Toronto Star, 25 April.  
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design and decision making rules may not have the broad legitimacy that is 

necessary to solve salient inter-community conflicts. 

 

3.6 Majoritarian courts as an imperfect arbiter  

Constitutional courts that exercise an arbitration function in a majority-

minority conflict but are not power sharing courts may not be regarded as 

an impartial arbiter. In many countries constitutional courts are also 

charged with salient cases that pit the majority against a territorially 

concentrated ethnic minority. Recurrent examples are judicial review of 

Catalonia’s Autonomy Statute350 and self-determination bid,351 Ukraine’s 

Constitutional Court decision on the secession of Crimea,352 South Tyrol’s 

autonomy within Italy,353 Macedonia’s Constitutional Court decision on 

rights of the Macedonian Albanian community,354 the decision of the 

                                                      
350 Spanish Constitutional Court, no. 31/2010 of 28 June 2010. 

351 Spanish Constitutional court, no. 259/2015 of 2 December 2015. 

352 Ukrainian Constitutional Court, no. 1-13/2014 of 14 March 2014. 

353 South Tyrol will reform the region’s ‚constitution’ (i.e. the Autonomy Statute) with an 

eye to counter centralizing case law of Italy’s Constitutional Court. The author is a member 

of the South Tyrol Convention, a body of citizens selected by the provincial council following 

a stratified random sampling method. The aim of that body is to provide input for reform 

of the Autonomy Statute. More information at: 

http://www.eurac.edu/de/research/autonomies/sfereg/newsandmedia/Pages/news_of

_the_month/News-of-the-Month-May-2016.aspx.  

354 Macedonia's Constitutional Court President Resigns, Balkaninsight, 30 October 2007. 

Municipal authorities did not implement the judgment on the removal of the Albanian flag; 

several were killed and hundreds wounded when police forcibly removed the flag from 

municipal buildings. 

http://www.eurac.edu/de/research/autonomies/sfereg/newsandmedia/Pages/news_of_the_month/News-of-the-Month-May-2016.aspx
http://www.eurac.edu/de/research/autonomies/sfereg/newsandmedia/Pages/news_of_the_month/News-of-the-Month-May-2016.aspx
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Serbian and French constitutional courts on regional autonomy statues of 

Vojvodina355 and Corsica356 respectively, and many other examples.  

 

Decisions of a state constitutional court on ethnic issues are openly 

contested in South Tyrol, Quebec, Catalonia, and most of the above 

mentioned cases. Quebecois lament that the appointment procedures 

weaken the legitimacy of the Supreme Court when arbitrating disputes 

between the Canadian majority nation and the French Canadian minority 

nation. The same lack of legitimacy afflicts decisions taken by territorially 

competent judges but which are of concern to a much broader polity, such 

as the above mentioned decisions of the Flemish section of the Council of 

State on divisive language issues. In all of these cases the legitimacy of the 

deciding court was perceived as weak, because the composition and 

decision making rules of these courts did not or did only insufficiently 

reflect the relevant cleavages.  

 

As a response, minorities have been demanding to have a higher 

representation in these judicial decision making bodies. Quebecois have 

consistently been requesting a strong power sharing court: one in which the 

composition, the decision making rules and the positions of influence are 

                                                      
355 The conflict between the Constitutional Court and the Vojvodina Autonomous Region 

within Serbia over the region’s autonomy statute has been spanning over many years. The 

main Court decisions are IUz-353/2009 of 10 July 2012 and IUo-360/2009 of 5 December 

2013. 

356 French Constitutional Council, decision 91-290 DC of 9 May 1991 (on Corsican 

Autonomy Statute), with principles reaffirmed in decision 2001-454 DC of 17 January 

2002. 
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reflective of the dualistic nature of the Canadian polity.357 South Tyrolians 

have introduced a draft constitutional law amending the Italian 

Constitution so that at least one Constitutional Court judge would be 

expression of a linguistic minority.358 The argument is that such judge 

would bring an additional viewpoint to the constitutional court, because 

he/she would better know and be more sensitive to the legitimate needs of 

the country’s linguistic minorities.359 South Tyrolean NGO’s went further 

and demanded that South Tyrol be given its own constitutional court, that 

is a court of last instance to interpret the Autonomy Statute and solve 

competence conflicts with the Italian state.360 With the sixth reform of the 

Belgian state, the contentious issue of the Brussels municipalities with 

language facilities was taken away from the Flemish section and attributed 

to the General Assembly of the Council of State, composed by an equal 

number of French and Dutch speaking judges (called ‘councillors’). 

Paritarian courts attempted to solve contentious issues by compromise and 

helped to bridge the divide between language groups in legal doctrine and 

                                                      
357 Brouillet, Eugenie and Tanguay, Yves. 2012. Legitimacy of the Constitutional Arbitration 

Process in a Multinational Federative Regime: The Case of the Supreme Court of Canada. 

UBCL Rev., 47-101.  

358 Italian Chamber of Deputies, draft constitutional law no. 2490 (submitted by Schullian, 

Alfreider, Gebhard, Plangger, Ottobre and Oliverio), proposed 25 June 2014 [modifying 

Article 135 of the Constitution as follows: “One of the judges nominated by parliament is 

proposed by the linguistic minorities of the Italian Republic”. Translation of the author).  

359 Draft constitutional law no. 2490, Explanatory report.  

360 Proposition of NGO Brennerbasisdemokratie, presented during the South Tyrol 

Convention’s public input session for associations, 3 May 2016, Bozen/Bolzano, at 10. 

Available at: 

https://www.konvent.bz.it/sites/default/files/atoms/files/konventsgespraeche_modell_

suedtirol_03.05.2016.pdf (accessed 22 May 2016).  

https://www.konvent.bz.it/sites/default/files/atoms/files/konventsgespraeche_modell_suedtirol_03.05.2016.pdf
https://www.konvent.bz.it/sites/default/files/atoms/files/konventsgespraeche_modell_suedtirol_03.05.2016.pdf
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case law.361 Minorities have been demanding that the composition of apex 

courts reflect the cleavages that define and divide the broader polity. 

 

The next part discusses criticisms that can be moved against power sharing 

courts as well as arguments for their rebuttal.  

  

4) Criticizing and justifying power sharing courts  

This section focuses on five criticisms and their possible justifications for 

power sharing courts. The first three are fundamental criticisms against 

power sharing courts. These arguments contest the legality and legitimacy 

of power sharing courts, at least in their strong form, because they are 

incompatible with an evolving fundamental rights regime and norms of 

political equality. The other two objections are that power sharing courts 

are not meritocratic, based on wrong premises and under-inclusive. These 

criticisms overlap with those directed at power sharing more generally.  

 

4.1 Power Sharing Courts – Illegal, undemocratic, unmeritocratic? 

The first criticism concerns the illegality of power sharing courts. The 

former Cypriote judge of the European Court of Human Rights said that the 

bi-communitarian Cypriote state to be established by the Annan plan is 

illegal, because it breaches European equality law. He argued that the 

paritarian setup in key state institutions, including the Supreme Court, 

amounts to racial discrimination forbidden under the European Convention 

of Human Rights: “arrangements, administration and other authorities of 

                                                      
361 Velears, Territorialiteit versus personaliteit: een never ending story? 



 136 

the state split on the basis of racist criteria […] are not in accordance with 

democratic principles”.362  

Steiner and Ademovic argued that the constitutional convention of electing 

Bosnian constitutional court judges on an ethnically paritarian basis is itself 

unconstitutional.363 Bardutzky concurred: the composition of the Bosnian 

Constitutional Court, based on solely territorial considerations but with 

implicit representation of the three constituent groups following a 

constitutional convention, might engage the International  Convention on 

the Elimination of All Forms of Racial Discrimination and the International 

Covenant on Civil and Political Rights.364 Steiner and Ademovic qualified 

ethnic power sharing in the rules of the Court as clearly in breach of the 

Constitution and international human rights law.365 Similarly, petitioners 

have used related arguments against power sharing in South Tyrol’s 

judiciary.366 There is an evident tension between the consideration of 

ascriptive categories of membership in judicial selection and the principle 

of judicial independence. 

                                                      
362 Loucaides, Loukis. 2005. Interviewed by Efthyvoulos, Alex. Cyprus Weekly, 15 April 

2005. Available at: http://www.argyrou.eclipse.co.uk/oxi-no/humanrights2.htm 

(accessed 22 May 2016); same argument was made in Varnava and Faustmann, Reunifying 

Cyprus: The Annan Plan and Beyond, at 99. 

363 Steiner and Ademovic, Constitution of Bosnia-Herzegovina – Commentary, at 676. 

364 Bardutzky, Samo. 2010. The Strasbourg Court on the Dayton Constitution: Judgment in 

the Case of Sejdić and Finci V. Bosnia and Herzegovina, 22 December 2009. European 

Constitutional Law Review 6(2) 309-33, at 329. 

365 Steiner and Ademovic, Constitution of Bosnia-Herzegovina – Commentary, at 677. 

366 Italian Council of State (fifth section), decision 1097 of 7 August 1991. As discussed, the 

Council rejected the case as manifestly ill founded. 

http://www.argyrou.eclipse.co.uk/oxi-no/humanrights2.htm
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The second criticism is that power sharing courts are undemocratic. This 

criticism is tied to the illegality argument discussed before. Power sharing 

in the political system has been increasingly defined as undemocratic, 

because it deviates from political equality and limits access to political 

representation only to candidates possessing a certain social trait. The 

literature has reiterated this critique repeatedly.367  

Strong critiques against consociationalism have recently emerged even in 

what Lijphart considered the most perfect institutional embodiment of his 

theoretical brainchild - Belgium.368 For Stefan Sottiaux, Belgium’s 

consensus institutions and procedure distort the will of the majority and 

should be abolished.369 He enrolled the European Court’s Sejdic and Finci v. 

Bosnia-Herzegovina judgment as authority against power sharing norms. 

Contrary its more prudent ruling in the Belgian cases, the European Court 

found that power sharing arrangements for Bosnia’s political institutions 

violated the right to vote and the stand-alone non-discrimination clause. 

Sottiaux cautioned that the judgment is specific to Bosnia and does not 

legally question the organization of consensus institutions in his country. 

He justified his opinion by arguing that Belgium was organized territorially 

                                                      
367 Barry, Brian. 1975. The Consociational Model and Its Dangers. European Journal of 

Political Research 3(4), 393-412. Phillips, Anne. 1993. Democracy and Difference. 

Cambridge: Polity Press, 1993, 151-6. Noel, Sid. (ed.). 2005. From Power Sharing to 

Democracy: Post-Conflict Institutions in Ethnically Divided Societies. Montreal: McGill 

University Press.  

368 Lijphart, Arend. 1981. Introduction: the Belgian example of cultural coexistence, in The 

dynamics of a culturally divided society, edited by Lijphart, Arend. Berkeley: University of 

California Press, 1-12.  

369 Sottiaux, Stefan. 2011. De Verenigde Staten Van België - Reflecties over de toekomst van 

het grondwettelijk recht in de gelaagde rechtsorde. Mechelen: Kluwer, 2011. 
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and the identification of language groups followed objective and subjective 

criteria. As I have argued elsewhere, the more recent Zornic judgment370 put 

in question the subjective criteria that according to Sottiaux distinguish the 

Belgian system.371  

Even if power sharing institutions may not be technically illegal, scholars 

argued that they form an unjustified deviation from political equality. If one 

accepts the argument that democracy is about the people and not about the 

peoples, what justifies a court that is composed with reference to cleavages 

of group membership and identification? The gist is: if political institutions 

are undemocratic if organized according to the principle of consociational 

democracy, what makes courts democratic if organized along the same 

lines?    

A third criticism against power sharing courts is based on considerations of 

merit. For instance, why should in Canada only judges that are perfectly 

bilingual be allowed to become judges of the Supreme Court, as demanded 

by Quebec? All documents are translated, so why reducing the pool of 

candidates only to the ones perfectly bilingual? Or why does the judiciary in 

South Tyrol and Northern Ireland have to reflect ‘essentialist elements’ (the 

ethno-linguistic balance of the population)? The ‘meritocratic’ argument is 

that the best names should make it to the top of the judicial system, 

irrespective of the language that they speak or the 

ethnic/national/linguistic/religious group they chose to affiliate with. 

Diversity should be the natural result of a diverse society and not be 

                                                      
370 ECtHR 15 July 2014, no. 3681/06, Zornic v. BiH. 

371 Graziadei, Stefan. 2016. Democracy v. Human Rights – The Strasbourg Court and the 

Challenge of Power Sharing. European Constitutional Law Review 12(1), 54-84.   
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engineered into the system by design.  The ‘identitarian’ trait of power 

sharing courts sits uneasily with the principle of meritocracy. 

A fourth criticism is that identitarian considerations are incompatible with 

judicial independence. Including identitarian traits in apex courts design 

implicitly means acknowledging that judges will vote according to their 

community/ethnic background. But such a conception of the judicial 

function cannot be reconciled with judicial independence. Judges ought to 

be independent and rule according to what the law says irrespective of their 

background. This in essence Kumm’s argument discussed in the second 

part. The premise for power sharing courts is itself based on a wrong 

understanding of the judicial function and the independence of judges. 

A fifth criticism is that a power sharing system does not fairly reflect 

society’s diversity and only includes those diversities that are politically 

salient. A power sharing system institutionalizes certain cleavages but 

ignores others. For instance, the Belgian system of constitutional court 

nomination prescribes numeric parity between French and Dutch speaking 

judges. Other diversities, for instance immigrants or Belgians (for instance 

from the German speaking community) who cannot or do not want to 

identify with the two dominant groups, are excluded. German speakers in 

Belgium seem to be a well-protected minority, but are not represented in 

the main institutions of the federal state (such as government and 

constitutional court). In South Tyrol, Ladin speakers are constitutionally 

barred from become judges at the highest regional court. Even where power 

sharing in court is based on territorial considerations, such as in 

Czechoslovakia and Bosnia, it is implicitly assumed that all these positions 
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are ethnically predetermined.372 In Bosnia, only members of constituent 

peoples can achieve positions of power within the Court. Power sharing 

includes those who already have power and excludes new diversities or 

other groups (such as Jews and Roma in Bosnia, Germans in Belgium, Ladins 

in South Tyrol). How should judges be legitimate dispensers of justice and 

impartial referees when judicial bodies are not only under-inclusive of 

societal diversity, but sometimes have eligibility requirements that in law 

or practice exclude specific groups? 

On the other hand, there are several arguments for rebutting these 

criticisms.  

 

4.2 Power Sharing Courts – Legal and legitimate 

As I have argued elsewhere, recent case law of the European Court of 

Human Rights pushes consociational power sharing into a grey area, to a 

certain extend without sufficient justification.373 However, so far the 

European Court has not ruled power sharing institutions itself illegal, but 

merely the electoral rules leading to the composition of governmental or 

legislative bodies. In the case of Bosnia, the rules for selection of 

constitutional court judges are entirely territorial. Certain power sharing 

rules of the Bosnian Court within its procedural rules have been purged as 

a response to the judgment of the European Court. It is unlikely (also in light 

of procedural requirements) that anyone in Belgium could mount a 

successful judicial challenge against the parity in composition of key state 

                                                      
372 Kuklík, Czech Law in Historical Contexts, 218. 

373 Graziadei, Democracy v. Human Rights. McCrudden and O’Leary developed a more 

fundamental and lengthy critique to the handling of power sharing cases by the European 

Court; Courts and Consociations.  
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organs, including the constitutional court. If that ever happened and the 

European Court acknowledged similarities with the Bosnian cases, it could 

distinguish the referred Belgian case by invoking precedent and the 

democratic consensus around the country’s constitutional setup. 

 

The composition of the regional court of Bozen/Bolzano has been 

challenged for violating judicial independence and the principle of 

meritocracy, but the Council of State dismissed the case as manifestly ill-

founded and refused to engage the Constitutional Court.374 In a later case, 

the Council ‘saved’ the designation of the regional court as a court of final 

arbitration on politically sensitive cases touching the ‘principle of parity 

between language groups’. The Supreme Court of a united Cyprus would be 

vulnerable to similar criticism as its Bosnian counterpart, touching the 

question whether ethnic criteria disguised as territorial ones fall foul of 

Convention law and whether the mandate for foreign constitutional court 

judges is compatible with state sovereignty.  

 

As matters currently stand and given the margin of appreciation generally 

granted in these matters, an international court would likely uphold the 

rules governing the composition of these courts against challenge with 

arguments not unlike the ones used by the Belgian Court to defend itself: 

the parity requirements are not an impairment to but a guarantee for the 

impartiality of these courts.375  

 

                                                      
374 Council of State (fifth section), decision 1097 of 7 August 1991.  

375 Belgian Constitutional Court, 157/2009, B.6. 
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The most convincing defense of power sharing courts is that their function 

justifies their composition. Even if power sharing courts were not illegal, 

they starkly differ from more ‘civic’ appointment procedures and decision 

making rules in most countries. Power sharing courts remain problematic 

because they sit uneasily with the principle of democratic equality. But 

could one imagine a court of arbitration where one party chooses more 

judges than the other? The group who nominates more judges will therefore 

likely ‘win’ the case. In the Permanent Court of Arbitration, the whole 

selection mechanism of arbitrators is based on strict parity.376 In case of 

protracted disagreement, the lot would ultimately determine the umpire. 

The analogy of parity between parties in the Arbitration Court and the 

Bosnian, Belgian, South Tyrolean, Czechoslovak and Cypriote power 

sharing courts is striking.  

 

Again, already Kelsen made the argument for parity in courts that 

adjudicate federal disputes. He argued for parity because disputes between 

the federal state and federated entities are a question of (political) life and 

death.377 Due to the particular salience of these questions, the constitutional 

court needed to be a neutral arbiter, as its core function is to guarantee the 

political peace within a country.378 Kelsen also found that constitutional 

courts are important referees in protecting minority rights. However, he did 

not infer from that argument that this would warrant the inclusion of 

minorities into constitutional courts. 

                                                      
376 The whole selection process is explained in more detail in Butler, William. 1992. The 

Hague Permanent Court of Arbitration, in International Courts for the Twenty –First Century, 

edited by Janis, Mark. The Hague: Kluwer. 

377 Kelsen, Mitbericht von Professor Dr. Hans Kelsen, p. 82. 

378 Kelsen, Mitbericht von Professor Dr. Hans Kelsen, 5 and 87. 



 143 

 

What my analysis of power sharing courts does is interpret Kelsen more 

functionally. In states which are composed of different constituent nations 

or where important conflicts take place between a majority and a minority 

nation, the case for a paritarian court, or at least a proportionally 

representative one, should be made in reference to these cleavages and not 

only the territorial cleavages that Kelsen had in mind. Judicial ‘narratives’ 

on the constitution are different in each subgroup and are likely to influence 

a judge’s vote in a highly sensitive case.  In the specific circumstances of 

divided societies the suspicion that judges remain biased in favour of their 

community cannot be ruled out - only courts which are representative of 

the main cleavages in the political system have the necessary legitimacy to 

take decisions that have important consequences on societal peace between 

discrete communities in fragmented polities.  

 

This seems well acknowledged in these societies themselves. In Belgium 

there is broad consensus that the only imaginable composition of apex 

courts is one of parity. Although the constitutional text is silent on the ethnic 

composition of the Court, Bosnian political parties agreed on a 

constitutional convention to have paritarian composition of all constituent 

peoples in the Court. In Cyprus it was ‘quickly agreed’ that the Court should 

have an equal number of Turkish and Greek Cypriots.379 Also in 

Czechoslovakia it was clear that a common constitutional court would have 

an equal number of Czechs and Slovaks. The parity is not necessarily due to 

the arbitration function of the court between different territorial organs, 

but between different groups. The Belgian Court was born as a court of 

                                                      
379 Varnava and Faustmann, Reunifying Cyprus: The Annan Plan and Beyond, 31. 
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arbitration between different regions, yet no one has ever argued that 

territorial regions or linguistic regions (such as the Brussels region or the 

German speaking community) and not language groups should nominate 

the members of the constitutional court. Parity in the highest courts is a 

deliberate and accepted result to vest courts with functions to arbitrate 

conflicts between constituent communities.  

 

The identitarian composition could be defended by invoking the democracy 

principle or as a confidence building measure. Apex courts’ identitarian 

traits could be justified under the democracy principle (in the sense of 

representing societal diversities within the Court).380 More convincingly, 

the composition of these courts could be justified by organizational 

principles of consensus democracies.  Or, with Jan Velaers, as a confidence 

building measure for all communities aimed at ‘pacifying’ linguistic or 

national conflicts.381 The latter justification is more reconcilable with 

judicial independence than the democracy justification. The function of 

                                                      
380 Aman, Fred. 2015. Diversity in Federal and State Courts in the United States. 

Presentation at the conference: The judiciary in territorially and culturally compound 

systems: organisation and functions. University of Trento. 7-8 May 2015, conference video 

at 
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mvYdbDNbU7sVESk0 (accessed 22 September 2015) [Aman argues that the democracy 

principle justifies a more reflective judiciary].  

381 Velaers, Jan. 2014. De splitsing van de kieskring BHV en de bijzondere regelingen voor de 

randgemeenten: de bevoegdheid van de algemene vergadering van de Raad van State, de 

benoeming van de burgemeesters en de stand still [The split of the BHV electoral district and 

…], in De zesde staatshervorming: instellingen, bevoegdheden en middelen [The sixth state 

reform], edited by Velaers, Jan / Vanpraet, Jürgen / Peeters, Yannick and Vanderbruwaene, 

Werner (eds.). Antwerp: Intersentia, 151-201, at 184-5. 
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https://www.youtube.com/watch?v=Tl4YKVd_09k&index=5&list=PL4m_lPJvO4eRN62GJmvYdbDNbU7sVESk0
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power sharing courts and the specificities of a consociational democracy 

are strong arguments in favour of identitarian representation in the Court. 

 

Another response to mentioned criticisms is the adaptability of power 

sharing systems to take account of other diversities. For instance, the 

inclusiveness of the Belgian system has been progressively broadened 

through constitutional convention and constitutional amendment. Due to a 

constitutional convention, Belgian political parties agreed that the 

composition of the Court should reflect the composition of the parliament. 

This allowed the representation of the country’s ideological pillars in the 

court. In 2014, a constitutional amendment was introduced that obliges the 

legislator to appoint one third of judges of the less represented gender.382 

Also other diversities are not necessarily excluded from power sharing 

institutions. For instance, a German speaking Belgian became part of the 

French speaking section of the Belgian Council of State.383 An equally 

trilingual German speaker, Yves Kreins, became first president of the 

Council of State in 2014. In his inaugural speech he pointed out that his 

historic nomination shows that, contrary to expectations, high judicial 

offices in the federal state are open also to German speakers.384 Currently a 

draft constitutional law is on the way to be approved that would open up 

top judicial positions in South Tyrol to the tiny Ladin speaking minority. The 

                                                      
382 Law on the Constitutional Court, Art. 34.5. Earlier, the law stated that the Court needed 

to have at least one judge of the other sex.  

383 Reference is to Christian Behrendt. Behrendt has been nominated to the Council by 

Royal Decree of 11 April 2012.  

384 BRF. 2015. Yves Kreins offiziell Erster Vorsitzender des Staatsrates, 26 February 2014. 

Available at: http://brf.be/regional/714850/ [it was the first time that a German speaker 

was nominated president of one of Belgium’s apex courts].  

http://brf.be/regional/714850/
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draft law would not only make possible that Ladin speakers are represented 

in the province’s top court, but includes them into the rotation for the Court 

presidency.385 Power sharing systems do not freeze identities once and for 

all but are flexible enough to accommodate diversity. 

 

5) Conclusion 

I started with the claim that consociational democracies are more prone to 

the denouement of the fiction of impartial legal interpretation, and thus 

more affected by issues of judge selection. Recent legal theory captured the 

reflection of society’s diversity within judicial institutions as ‘identiarian 

representativeness’ (Kumm) and ‘input legitimacy’ (Sadurski). There is a 

tension between the principle of judicial independence and the 

representation of ethnic groups/communities in an apex court. While for 

some authors the principle of substantive judicial independence forbids 

‘identiarian’ considerations to blur the selection process, other authors find 

it legitimate to include diversities as a principle of democracy and justice, 

or at least as an exception to redress historical injustice.  

 

The key contribution of the paper is conceptual: to show the existence of a 

specific model of organizing constitutional justice in deeply divided polities. 

Scholarship in the legal sciences recognizes diversity within courts only 

under the frame of ‘minority representation’. I argue however that there is 

                                                      
385 Proposal of constitutional law n. 56, Italian Chamber of Deputies, 2013. Available at 

http://www.camera.it/_dati/leg17/lavori/stampati/pdf/17PDL0001120.pdf (accessed 

22 May 2016). In April 2016 the law was discussed by the plenum of the provincial council.  

According to the drafter of the law, who has been contacted by the author, it is unlikely that 

there is enough time to pass the law before the end of the current legislature of the Italian 

parliament ending, at the very latest, in 2018. 
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a specific institutional model that goes beyond minority representation, 

namely power sharing courts.  

 

In light of the function of courts as forums of arbitration between different 

constituent communities in divided polities, their composition, 

organization and decision making rules reflect the principle of 

consociational democracy. For instance, power sharing courts share 

important features of a consociational democracy: grand coalition between 

different groups (the paritarian composition of apex courts in Bosnia, 

Belgium, South Tyrol, Cyprus and Czechoslovakia), minority veto (the 

necessity of cross-community consent in decision making amounting in 

practice to a veto for judges from one group acting collectively), and the 

alternation in power between consociated peoples (the mechanisms 

against majoritarian capture in allocating positions of presidency and vice-

presidency within these courts, as well as formal and informal limiting 

majoritarian decision making). Different examples from all over Europe 

stand as a testament to the fact that these are not isolated cases, but form a 

pattern of sharing power within the judiciary in deeply divided societies 

that has not been recognized so far.  

 

In the remainder of the paper, I anticipated critiques against and 

justifications of power sharing courts. The most fundamental critique 

against power sharing courts is that they are outright illegal. Evolving 

human rights jurisprudence of the European Court of Human Rights could 

be used as an argument against power sharing courts by litigants. Other 

criticisms are that power sharing courts violate substantive judicial 

independence, are not meritocratic, and are under-inclusive of societal 

diversity. Even under evolving principles of non-discrimination, it is highly 
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unlikely that power sharing courts would fall foul of European non-

discrimination law.  

 

The strongest case for power sharing courts is that in these deeply divided 

societies there must be no suspicion that the national background of a judge 

influences his decisions: “Justice needs not only being done, but seeing to 

be done.”386 If courts are expression of only one community (perceived by 

the other as different if not hostile), the conditions for the legitimacy of law 

and constitutional adjudication in divided societies are not met.387 As the 

central function of constitutional courts in consociational democracies is 

one of arbitration, the parties will likely require to have an equal say in 

nominating the judges. Power sharing courts are highly unusual folks in 

comparative context, and their composition and decision making rules 

deviate from the principle of political equality, but in deeply divided polities 

they might well be the most legitimate form of designing an apex court. 

 

Just as consociational democracy is not the antithesis to but merely a 

different form of democracy, power sharing courts are not illegal or 

illegitimate but represent a different way of organizing judicial institutions 

adapted to the specific circumstances of deeply divided polities. 

 

The bottom line is that if an apex court functions as court of arbitration in a 

divided society, a paritarian composition of the Court and parity in decision-

making are recommendable features of its institutional design. This is not 

to say that a power sharing court cannot evolve to a more ‘civic’ or colour 

                                                      
386 Rex v. Sussex Justices, Ex parte McCarthy [1924] K.B. 256, 259.  

387 Schwartz, Alexander. 2008. The Agreement, Liberal Nationalism, and the Legitimacy of 

Law. Quest 7, 119-151.  
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blind model, which is the rule in most states. This is precisely what the 

Venice Commissions requires for Bosnia – to progressively move from a 

power-sharing model based on three constituent groups to a civic state.388 

In Belgium there are some voices that argue that power sharing 

mechanisms and paritarian institutions should be abandoned, so that the 

country can move to a modern democracy in which citizens not language 

communities have political equality of representation the institutions of the 

federal state.389 

 

However, as long as Belgium remains a bipolar country based on power 

sharing between two dominant communities, a power sharing court will be 

a necessary corollary to the country’s institutional model. As long as Bosnia 

is a tripolar country based on three equal constituent peoples, the central 

institutions of the state will be paritarian, both in their composition and in 

their decision making rules. If Cyprus will reunite, its central institutions, 

including the Supreme Court, are likely to be the expression of the bipolar 

character of the future federative state. South Tyrol’s power sharing court 

is an interesting example, as it might give indications how paritarian 

institutions can be partially adapted to include a third (and so far 

marginalized) community.390  As long as arbitration of conflict between 

                                                      
388 Venice Commission. 2005. Opinion on the Constitutional Situation in Bosnia-Herzegovina 

and the Powers of the High Representative. Doc. CDL-AD (2005) 004. Venice, 11 March 2005 

[in particular para 44, requiring that Bosnia progressively moves from the ethnic to the 

civic principle of representation].  

389 Rummens, Stefan and Sottiaux, Stefan. 2014. Democratic Legitimacy in the Bund or 

‘Federation of States’: The Cases of Belgium and the EU. European Law Journal 20(4). 

390 Proposal for constitutional law n. 56, Italian Chamber of Deputies, 2013, at 

http://www.camera.it/_dati/leg17/lavori/stampati/pdf/17PDL0001120.pdf.. 
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communities remains among the most central tasks of these courts, the 

institutional model of the power sharing court will be the appropriate one.  

 

If the communitarian conflict becomes less salient, or the arbitration 

function becomes more and more residual, or evolving standards in 

international human rights law require it, power-sharing courts can be 

‘unwound’ – for instance by requiring judges to possess certain skills (such 

as bilingualism) rather than a fixed identiarian trait (such as an affiliation 

with one group/community).  

 

Institutional devices for accommodating diversity such as power sharing 

courts can travel or inspire other countries. The idea that every society 

creates its own institutions particular for their body politic dates back to 

Aristotle. Also Patricia Popelier argued that Belgium need not to copy 

institutional arrangements that are more frequent in other federations.391 

However, the power sharing courts model could be applied or provide 

inspiration for courts in places of deep fragmentation and diversity, such as 

Lebanon, Libya, Syria, Kosovo, Moldova, Georgia, Cyprus, in particular once 

these countries acquire sovereignty over all of their territory, which may 

require extending constituency status to minorities with a powerful kin 

state – which in turn means that the organization of the political and judicial 

system will come under pressure to reflect this bipolarity or multipolarity.  

 

If strong power sharing courts are emulated, shortcomings and successes 

of the different empirical models should be critically evaluated. For 

                                                      
391 Popelier, Patricia. 2008. Het Geslacht Der Engelen. Een Dynamisch Perspectief Voor De 

Vergelijking Van Staatsvormen [The sex of angels. A dynamic perspective for the 

comparison of state forms.] CDPK, 416-34, at 422. 
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instance, the Belgian Court is more apt to pair parity with efficiency than 

other power sharing courts with no tie breaking mechanism 

(Czechoslovakia and in part South Tyrol) or with outside arbitrators 

(Bosnia and Cyprus).  

 

Future research can unearth how power sharing works in judicial 

institutions in contexts of deep diversity. It would be interesting to find out 

whether informal power sharing arrangements can be detected behind 

facially neutral appointment rules to apex courts in divided societies. Due 

to my limited expertise beyond European cases, I was not able to look 

whether power sharing exists and how it works in the judiciary of states 

that have consociational features (Lebanon, Iraq, South Africa, Fiji, India, 

Ethiopia, …). It would be high time to take the next step and analyse whether 

ethnic differences are salient when judges vote on politically salient issues 

in these courts. This could be done not only in those contexts where 

dissenting opinions exist, but also in cases such as Belgium where existing 

rules of alternation might create a changing balance of power between 

communities that can be detected behind the lines of consensus judgments.  
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DEMOCRACY V. HUMAN RIGHTS? 

THE STRASBOURG COURT AND THE CHALLENGE OF POWER 

SHARING 

 

Stefan Graziadei 

 

1 European Constitutional Law Review 12(1)/2016, pp. 54-84. 

 

Tension between ‘rights’ and ‘democracy’ principle in highly political cases 

– ECtHR’s wide margin of appreciation on elections put into question by 

recent cases - Sejdic-Finci v. Bosnia-Herzegovina (BiH): ethnic criteria for 

standing in election violate Convention – Zornic v. BiH: candidate’s 

exclusion from standing in election on account of her self-chosen identity 

violates P-12 – Mathieu-Mohin and Clerfayt v. Belgium overruled? - 

“Integrative democratic tolerance” approach: five legal and political 

principles to reconcile ‘rights’ and ‘democracy’ principle in highly political 

cases. 
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1) Introduction  

Towards the end of 2009, the Strasbourg Court decided a landmark case. In 

Sejdic-Finci v. Bosnia-Herzegovina (“Sejdic”), the Grand Chamber was called 

to rule upon the Convention compatibility of Bosnia’s ethnic federal system. 

The organising principle of Bosnia’s byzantine political system is ethnic 

parity between the country’s three constituent groups – Muslim Bosniacs, 

Catholic Croats and Orthodox Serbs. As a flipside, the ethnically pervasive 

system sits uncomfortably with Convention rights. The Court found that 

Bosnia’s Constitution violated the right to free elections (P1-3) and the 

Convention’s free-standing right to equality (‘P12-1’).392 Remarkably, this 

was the first time the Court found that a country’s constitution violated the 

Convention and the first time it applied Protocol 12. Nearly five years later 

in Zornic, a case with potentially far reaching legal and political 

implications, the Court ordered Bosnia to outlaw ethnic discrimination 

from its political system.393 Crucially, with Zornic the Court puts into 

question whether states can limit the right to difference394 when organising 

their political system. The Bosnian cases touch upon the uneasy 

relationship between ethnicity and rights in the organisation of a state’s 

political system.  

The Strasbourg decisions reverberate beyond Bosnia, as the principles 

developed by the Court could be applied to liberalise, but also potentially 

                                                      
392 ECtHR [GC], 22 December 2009, Case Nos. 27996/06 and 34836/06, Sejdic and Finci v. 

Bosnia-Herzegovina. 

393 ECtHR 15 July 2014, Case No. 3681/06, Zornic v. BiH. 

394 For a more global enquiry on the right to difference, see M.C. Foblets et al. (eds.), Cultural 

Diversity and the Law: State Responses from around the World (Bruylant 2010). 
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destabilise other power sharing systems395 all over the world.396 For this 

reason, the Court’s handling of the Bosnian cases deserves a thorough 

analysis and critique. This analysis is embedded in the broader framework 

of the Court’s case law on non-discrimination, with particular emphasis on 

cases in which minorities challenge the political structure of a state. The 

main focus is on Strasbourg’s case law pertaining to the constitutional 

architecture of multi-ethnic states. In those highly political cases an 

“integrative democratic tolerance” approach, developed in this paper, 

should guide courts in their judicial decision-making. 

High profiles cases touching a state’s constitutional structure lay bare the 

tension between ‘rights’ and the ‘democracy’ Principles. According to 

Steven Greer, the relationship between state parties and the Court is 

mediated by three primary constitutional principles: rights, democracy, and 

priority to rights.397 With ‘rights,’ Greer refers to the national and European 

judicial oversight over the Convention. ‘Democracy’ denotes that “collective 

goods/public interests should be pursued by democratically accountable 

national non-judicial public bodies within a framework of law.”398 ‘Priority 

to rights’ means that Convention rights “take procedural and evidential, but 

                                                      
395 For on overview on the concept of a consociational democracy and the academic 

debates surrounding it, see S. Choudry, Constitutional Design for Divided Societies: 

Integration or Accommodation? (OUP 2008).   

396 C. McCrudden and B. O'Leary, Courts and Consociations: Human Rights Versus Power 

Sharing (OUP 2013). 

397 S. Greer and L. Wildhaber, ‘Revisiting the Debate about ‘constitutionalising’ the 

European Court of Human Rights‘, 12(4) Human Rights Law Review (2012), p. 655. The 

article has been republished online at: 

<www.coe.int/t/dghl/standardsetting/cddh/reformechr/GT-GDR-F/Greer.pdf, visited 16 

August 2015.   

398 Idem at p. 16 (electronic publication).  
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not conclusive substantive, priority over the democratic pursuit of the 

public interest.”399 Greer posits that the strength of the ‘priority to rights 

principle’ should vary according to the formal structure of the right and the 

Convention’s underlying constitutional structure.400 Mediating the tensions 

between the rights and democracy principles remains an important 

challenge for the Human Rights Court.   

Over the last fifteen years the rights principle has grown stronger. Geoff 

Gilbert detected a “burgeoning minority rights jurisprudence of the 

European Court.”401 The minority friendly case law unfolded against the 

backdrop of an evolutive interpretation of Article 14, widely known as the 

Convention’s ‘Cinderella provision’. Article 14 has no autonomous standing 

and can be invoked only if it falls within the ambit of another Convention 

provision. According to Gilbert, just as Cinderella finally made it to the ball 

against the will of her stepmother and without being noticed by the guests, 

the Court increasingly inserted Article 14 into its case law by relaxing the 

“ambit requirement”.402 In addition, Article 14 serves as a standard for 

interpreting Protocol 12, the Convention’s free standing equality right.403 

                                                      
399 S. Greer, ‘What’s Wrong with the European Convention on Human Rights’, 30(3) HRQ 

(2008) p. 680 at p. 697. 

400 S. Greer, The Interpretation of the European Convention on Human Rights: Universal 

Principle or Margin of Appreciation, 3 UCL HUM. RTS. REV. (2010) p. 1 at p. 7-14. 

401 G. Gilbert, ‘The Burgeoning Minority Rights Jurisprudence of the European Court of 

Human Rights’, 24(3) HRQ 2002) p. 736.   

402 Ibid.  

403 ECtHR [GC], 22 December 2009, Case Nos. 27996/06 and 34836/06, Sejdic and Finci v. 

Bosnia-Herzegovina. ECtHR 9 December 2010, Case No. 7798/08, Savez Crkava “Rijec 

Zivota” and Others v. Croatia.   
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The Court’s evolutive rights interpretation and new Convention 

instruments have strengthened the rights principle. 

In open contrast to this evolution, states have laid claim to a greater margin 

of appreciation, especially in those areas of law that are important to their 

constitutional traditions. Although it has not yet entered into force, the 

adoption of Protocol 15 confirms that states demand a greater margin of 

appreciation.404 States are particularly wary that the Human Rights Court 

intervenes into jealously-guarded domains of national policy, such as 

migration405 or the right to vote.  

State criticism of Strasbourg based judicial activism has forced judges and 

scholars to think the Court’s role over. In order to balance the rights with 

the democracy principles, theories of procedural rationality have been 

developed.406 New judicial review models blending substantive judicial 

review with procedural elements have been appropriately termed as semi-

procedural.407 The aim behind theories of procedural rationality is to 

alleviate the Court from substantively balancing competing interests, while 

                                                      
404 S. Lambrecht, 'Reforms to Lessen the Influence of the European Court of Human Rights: 
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p. 203.  
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at the same time making sure that the national legislator and national courts 

have followed rational, evidence based and Convention-mindful lawmaking 

or law-interpreting standards.  

This contribution joins this chorus, but its focus is more specific. In contrast 

to (semi)proceduralist theories, the integrative democratic tolerance 

approach is tailored specifically to ‘first order challenges’.408 These are legal 

challenges to a country’s political architecture or (electoral) rules 

determining access to its political community. This narrow focus has both 

downsides and upsides. The downside is that it applies only to a small 

number of cases; the upside is it addresses more appropriately the 

legitimacy dilemma that an international human rights court faces in high 

profile cases. 

These cases force the Court to choose between individual human rights 

protection and concerns for its legitimacy, as judge Levitis observed in 

Zdanoka: “'on the one hand, of course, it is the Court's task to protect the 

electoral rights of individuals; but, on the other hand, it should not overstep 

the limits of its explicit and implicit legitimacy and try to rule instead of the 

people on the constitutional order which this people creates for itself.”409 

Against this backdrop, the article discusses the following research question: 

how has the Court addressed and how should it address the tension 

                                                      
408 Samuel Issacharoff referred to questions challenging the political structure of a state as 

first order questions. S. Issacharoff, “Democracy and Collective Decision Making”, 6(2) 

ICON (2008) p. 231. 

409 ECtHR 17 June 2004, Case No. 58278/00, Zdanoka v. Latvia; H. O'Boyle, Law of the 

European Convention on Human Rights (OUP 2009) pp. 947-949. 
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between the ‘rights’ principle and the ‘democracy’ principle in hard cases 

involving challenges to the political system of Convention states?  

With this question in mind, the discussion will proceed along the following 

roadmap. First, the Court’s rather prudent approach to sensitive questions 

of minority rights in the framework of the right to free elections will be 

discussed. Next, the question is raised whether recent cases on the 

constitutional structure of Bosnia410 signal a jurisprudential turn: will the 

Court apply a stricter scrutiny on how Convention states organise their 

political system, especially if the latter restricts access to certain public or 

political positions to members of a particular ethnic/linguistic/religious 

group? Such an intervention at the heart of the political system, it is argued, 

would raise human rights protection to a higher but more politically 

sensitive level.  

Finally, with an aim to address such ensuing tension between the ‘rights’ 

and ‘democracy’ principles in human rights adjudication, a set of criteria 

that offer useful guidance to courts when faced with delicate first order 

questions involving the composition of a state’s polity is developed. 

The paper starts with the first landmark voting rights decision of the 

European Court of Human Rights, Mathieu-Mohin and Clerfayt v. Belgium.411 

The decision illustrates the tension between ‘rights’ and ‘democracy’ and is 

deeply relevant for the main issues discussed at later stage, which warrants 

a somewhat lengthy discussion.  

                                                      
410  ECtHR [GC], 22 December 2009, Case Nos. 27996/06 and 34836/06, Sejdic and Finci v. 

Bosnia-Herzegovina.  ECtHR, 15 July 2014, Case No. 3681/06, Zornic v. BiH.  

411 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu Mohin and Clerfayt v. 

Belgium. 
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2) Clerfayt v. Belgium 

The background of the Belgian case was complex. At the material time, in 

the early 1980s, the elected representatives and senators had a double 

mandate: besides their appointment in the national parliament, they were 

delegates of the newly established regional and community parliaments. 

While the double mandate was uncontroversial in most parts of Belgium, 

the situation was different in Brussels Halle Vilvoorde (BHV). BHV was an 

“institutional curiosity”412 that merged into one electoral district both the 

bilingual Brussels capital region and the monolingual Flemish districts of 

Halle and Vilvoorde.  

The parliamentarians elected in BHV could choose whether to take the oath 

in French or in Dutch, a choice entailing noteworthy political consequences. 

At the time, if representatives and (directly elected) senators opted for 

French, they would become members of the French Community Council 

(now French Community Parliament) and the French-speaking group in the 

federal parliament. If Dutch were chosen, they would sit in the Flemish 

regional council (now Flemish Parliament) and represent the Dutch 

language group in federal parliament. Language groups in parliament are 

important with regard to essential matters such as laws requiring a 

majority within both language groups. Regions are competent for all issues 

related to the territory, such as environment, energy and economic policy 

whereas communities dealt with socio-cultural matters such as education 

                                                      
412 F. Delmartino, H. Dumont, and S. Van Drooghenbroeck, ‘Kingdom of Belgium’, L. Moreno 

and C. Colino (eds.), Unity and diversity in federal countries, (MQUP 2010), p. 47 at p. 65. 
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and welfare. The choice of which language group to affiliate with was an 

important political decision for parliamentarians elected in BHV.   

Parliamentarians who wanted to represent the French-speaking population 

at state level as well as their home constituency at regional level were 

caught in a dilemma. The applicants, two prominent French-speaking 

politicians resident in a Dutch-speaking district within BHV, argued that the 

Belgian system unduly discriminated against them and their voters. Unless 

they declared themselves as Dutch speakers, their voters would not be 

represented at local level. They argued that under the Convention they 

should be allowed to represent their group at state level while at the same 

time being part of the regional assembly. At the heart of the case was the 

question whether the internal organization of the state could justify a 

restriction of active and passive voting rights. Even broader, it brought to 

the fore the tension between particularism and universality of human 

rights.413 

The Commission for Human Rights forwarded the case to the Court, as a 

strong majority (10-1) had opined that the Belgian system violated the 

Convention.  

A 13-5 majority in the Court’s plenary found that the exclusion of 

declaratively French-speaking parliamentarians from the Flemish regional 

parliament did not amount to discrimination: “[the restriction] does not 

appear unreasonable if regard is had to the intentions it reflects and to the 

respondent State’s margin of appreciation within the Belgian parliamentary 

system - a margin that is all the greater as the system is incomplete and 

                                                      
413 Issacharoff, supra n. 408, p. 242. 
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provisional.”414 For the Court, French-speakers were not excluded from 

running for the regional council, as they had the option to declare 

themselves as Dutch-speakers. Neither were their rights as voters 

breached, as they could be expected to vote for candidates who are “willing 

and able” to use the region’s language.415 The Court found no 

discrimination, given the margin of appreciation granted to states, the 

general institutional system of the Belgian state, the temporary nature of 

this particular arrangement, and the large majorities in both language 

groups buttressing it.   

The dissenters counter-argued that voters had a right to vote for a 

candidate of their choice and candidates had a right to represent them in 

their group dimension. The dissenting judges reasoned that French-

speakers would be excluded from regional political representation unless 

they voted for Dutch-speakers. Similarly, French-speaking candidates 

running in BHV would have to self-classify as Dutch-speakers to represent 

their voters. For the dissenting judges, the moral, psychological and political 

implications of the self-classification violated the Convention rights of 

French speaking voters and candidates.416 Overall, they reasoned, the 

system discriminated against French-speakers on the sole basis of their 

language. Far from remaining entrenched in a negative legislator’s 

straightjacket, the dissenting judges suggested two more rights friendly 

solutions: French-speakers elected in Halle-Vilvoorde should be part of the 

                                                      
414 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu Mohin and Clerfayt v. 

Belgium, para 57.  

415 Ibid.  

416 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu-Mohin and Clerfayt v. 

Belgium, joint dissenting opinion of Judges Cremona, Bindschedler-Robert, Bernhardt, 

Spielmann and Valticos. 
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 163 

French language group in parliament and of the Flemish Council, or regional 

councilors should be directly elected.417 By finding that there were 

solutions least restrictive to individual rights, the dissenters would have 

found a violation of the Convention.  

Clerfayt and his peers pleaded against the Belgian system also in front of 

the constitutional court then known as the Court of Arbitration. They 

argued that French-speakers deserved a proper representation, reflecting 

their identity and opinion. They complained that French-speakers living in 

Flemish territory would have neither proper representation in parliament, 

nor in the French Community Council. After direct election of regional 

councilors had been introduced in 1993, French-speaking parliamentarians 

living in Flanders could not be part any more of the French Community 

Parliament.418 In line with what the dissenters had suggested in Mathieu 

Mohin and Clerfayt, the applicants argued that French-speakers should at 

least be allowed to self-classify as French-speakers in the Flemish 

parliament by taking the oath in French. Clerfayt and his peers claimed that 

French-speaking voters should have the right to vote for a candidate who 

reflects their identity and opinion and that the elected candidate should be 

able to self-classify according to his linguistic identity.  

                                                      
417 Ibid. 

418 The composition of the community and regional parliaments was changed by the special 

law of 16 July 1993 aimed at achieving the federal structure of the state. 
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But the Belgian Constitutional Court, just as the Strasbourg Court, dismissed 

Clerfayt’s claims.419 Both courts were reluctant to shake the equilibrium of 

the Belgian state through human rights adjudication.  

3) A prudent Court 

The European Court’s prudent approach runs like a common thread 

through most of its right to vote and elections jurisprudence. Widely known, 

but nonetheless worth recalling, is that the Convention neither imposes a 

specific electoral system nor demands that all votes have equal weight.420 

States enjoy a larger margin of appreciation in limiting passive voting 

rights421 compared to a narrower margin for restricting active voting 

rights.422 To illustrate the Court’s rather prudent approach, a very short 

case law overview on electoral thresholds and language rights for 

candidates follows.   

As a rule, the Court has opted for hands off approach regarding politically 

sensitive questions such as electoral thresholds. Even if electoral thresholds 

have the practical effect of excluding minorities from political participation, 

the Court judged them as Convention compatible. In a case concerning 

parliamentary representation of Italy’s German speaking minority, the 

                                                      
419 Belgian Constitutional Court, 90/94, 22 December 1994 (paras B-4 to B-4.24). Up to 

2003, the Belgian Constitutional Court was known as ‘Court of Arbitration’. For semantic 
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Court ruled that Italy is under no obligation to exempt certain groups from 

the 4% threshold.423 The Court later ruled that even a threshold of 10% was 

compatible with the Convention.424 Such a high electoral threshold made it 

extremely difficult even for the sizable Kurdish minority to obtain 

representation in parliament. The Court sidestepped the elephant in the 

room by using not groups, but political parties as a comparator.425 The 

Court used a judicial approach akin to soft law when it argued that a 

lowering of the “excessive”426 electoral threshold would be “desirable”.427 

In a recent case involving Moldova’s election ban for MPs with dual 

citizenship, the Grand Chamber has narrowly opened the door to group 

representation by holding that voters have a right to vote for politicians 

who reflect their views and concerns.428 This brief overview shows that 

state parties have no duty to design an electoral system mindful of 

minorities’ interests. 

These well-settled principles equally apply to linguistic rights of candidates 

for elected office. In Mathieu-Mohin and Clerfayt, even dissenting judges 

took no issue that French-speaking representatives would need to speak 
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 166 

Dutch when elected to the Flemish regional council.429 In Podkolzina v. 

Latvia, the Court unanimously approved of regulations that required a high 

command of Latvian in order to run for parliament.430 In Birk-Levy v. France, 

the Court upheld French law and jurisprudence forbidding the use of any 

language other than French in the local parliament in semi-autonomous 

French Polynesia.431  In Fryske Nasjonale Partij v. the Netherlands, the Court 

held that minority parties were not exempted from using the state language 

when applying for registration of their candidate list.432 Official language 

requirements, whether in place at state or regional level, are compatible 

with the Convention. 

Also the European Commission on Human Rights ruled very prudently in 

electoral rights’ cases. An interesting UK case serves as an illustration. The 

Commission upheld UK law excluding British citizens from voting for 

parliamentary elections on the basis of their residency.433 A British citizen 

from Jersey had argued that his exclusion from voting for the Westminster 

parliament breached his Convention rights. The Channel Islands and the 

Island of Man form no UK constituency and have no elected representatives 

in Westminster, notwithstanding formal UK sovereignty over these 

territories and UK control over international and defence matters. 

Referring to the historically grounded special constitutional relationship 

between the UK and the Channel Islands, the Commission dismissed the 
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application. Even after the European Human Rights Court granted voting 

for EU parliamentary elections to UK citizens in Gibraltar,434 the Channel 

Islands remain prevented from participating in UK and European 

elections.435 

Marc Weller found that the Commission and the Court have been the most 

prudent bodies of human rights implementation, although they are among 

the oldest ones in the world.436 Tellingly, new scholarship warns against 

entrusting the Court with judicial oversight over the Framework 

Convention of National Minorities, as the Court’s restrictive interpretation 

would roll back the soft law achievements of the Advisory Committee to the 

Framework Convention.437    

Although the Court has shown restraint in minority-initiated challenges to 

the political system, Strasbourg has over the years applied more vigorously 

its non-discrimination doctrine developed back in Belgian Linguistics.438 

For Marko, these cases show that the Court is ready to move towards “full 

and effective equality” by combating “structural discrimination” and 
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“institutional racism”.439However, dissenting judges of the Strasbourg 

Court accuse the Court of having lost track of its prudent direction: “[the 

Court] behaved like a Formula One car, hurtling at high speed into the new 

and difficult terrain […and thereby inevitably straying].”440 While ‘rights’ 

partisans applaud the evolutive interpretation of Convention rights, states 

have demanded a greater margin of appreciation. The political challenges 

to the Court’s broad interpretation of Convention provisions illustrate well 

the tension between the rights and the democracy principles.  

 

Whichever view one might take in this fascinating debate, there is ground 

to believe that the Bosnian cases, discussed in the next parts, raised human 

rights protection to a higher but more politically sensitive level. In Sejdic-

Finci v. Bosnia-Herzegovina (“Sejdic”),441 and the more recent Zornic v. 

Bosnia-Herzegovina,442 the Court declared the country’s constitutional 

structure in breach of the Convention. The Bosnian cases show that the 

Court does not refrain from transplanting its vigorous anti-discrimination 

case law into a domain hitherto overwhelmingly left to state discretion, 

namely the one pertaining to the choice of the electoral system. 
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440 Dissenting opinion of judge Borrego, para 2, in ECtHR [GC] 13. November 2007, Case 
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The next section discusses how Bosnia’s internationalised constitutional 

court navigated the tension between the rights and democracy principles. 

As Bosnia has one of the most complicated political systems in the world, 

the following very short introduction to its political system might be 

helpful. At the same time, the decision of the Constitutional Court illustrates 

one way how to balance the ‘rights’ with the ‘democracy’ principle.  

4) The Background 

From the start one matter has to be stressed: the constitutional and political 

structure of Bosnia-Herzegovina is highly particular. The Bosnian 

Constitution is part of an international peace agreement, which was 

negotiated under US auspices and signed by the presidents of Bosnia, 

Croatia and Serbia. The compromise agreed at the Dayton Peace conference 

can be summed up in three points: 1) most of Bosnia’s powers are devolved 

to two territorial sub-units; 2) Bosnia remains a formally sovereign state; 

and 3) ethnic groups are equally represented at the federal level, where 

they have a veto right.443 The two territorial sub-units are the Federation of 

Bosniacs and Croats (under the constitutional name “Federation of Bosnia 

and Herzegovina”) and the Serb Republic (under the constitutional name 

“Republika Srpska”). The three titular nations are Bosniacs/Bosnian 

Muslims, Croats, and Serbs. The Dayton agreement confirmed Bosnia’s 

statehood but provided for a highly decentralised state based on parity 

between titular nations.   

 

                                                      
443 P. Szasz, ’The Dayton Accord: The Balkan Peace Agreement’, 30 Cornell International 

Law Journal (1997) p. 759 [an analysis of the Dayton Peace Agreement and why it won’t 
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The inequality between Bosnia’s titular nations raises human rights 

concerns. Ethnic quotas modify the principle of democratic equality, but are 

often regarded as a legitimate means to further the democratic 

participation of minorities in public life.444 What raises human rights 

problems in Bosnia is the automatic link between territory and ethnicity.445 

This means that citizens who live in the wrong area of the country are 

prevented to run for elected office. For instance, the Serb presidency 

member must be elected from the territory of the Republika Srpska, while 

Bosniac and Croat presidency members must be elected from the territory 

of the Federation. The same goes for the upper chamber, with the only 

difference that the five delegates per group are elected indirectly. One of the 

most important human rights concerns is the residence-based 

discrimination between constituent peoples.    

The human rights gap becomes even more important if one does not accept 

that political rights should be tied to group membership. In that case, the 

unequal treatment is between citizens who belong to a constituent group 

and those who either don’t, or do not accept to be ethnically categorised.  

Somehow at odds with this ethnic political structure are previous decisions 

of Bosnia’s internationalised constitutional court.446 The composition of the 

Constitutional Court reflects both the country’s power sharing system as 

                                                      
444 J. Frowein and R. Bank, 'The Participation of Minorities in Decision Making Processes', 

61 ZaöRV/HJIL (2001).  

445 C. Grewe and M. Riegner, 'Internationalized Constitutionalism in Ethnically Divided 
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(eds.), Max Planck Yearbook of United Nations Law (Brill 2011) p. 1 at p. 32. 

446 J. Marko, ‘Five Years of Constitutional Jurisprudence in Bosnia and Herzegovina: A First 
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well as international oversight over Bosnian constitutionalism: every 

constituent people is in practice ‘represented’ by two judges,447 and three 

international judges are chosen by the president of the European Court of 

Human Rights.448  Shortly after the war, in its most “political” case,449 the 

Court had to decide whether constituent peoples were constituent on the 

whole territory of the state or only within their respective entities. 

Important political consequences flow from the principle of constituency of 

peoples,450 chiefly in terms of political representation. In the landmark 

Constituent Peoples decision,451 a deeply divided Court found that all 

constituent peoples are entitled to a special political status not only at state, 

but also at entity level. Bosnia’s internationalised constitutional court has 

sought to “impose multi-ethnicity”452 by giving all titular nations equal 

rights on the entire territory of the state.  

However, ‘Others’ remained excluded in important institutions at state 

level. The group of ‘Others’ is a catch-all constitutional category that 

includes everyone who does not belong to a constituent people (such as 
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persons belonging to minorities according to Bosnian law).453  As a former 

constitutional judge admitted, such judicial unwinding of the Bosnian 

Constitution would have been politically un-implementable back when the 

Constituent Peoples decision was taken.454 The Convention compatibility of 

key state level institutions (presidency and second chamber) remained 

therefore questionable.  

For current purposes, the interesting question is how the national 

constitutional court dealt with a legal question that confronted the ‘rights’ 

and the ‘democracy’ principles. 

The Bosnian Court developed an exit strategy. Bosniac politicians, who for 

strategic and ideological reasons are most interested in de-ethnifying the 

Bosnian state, had petitioned the Court. In a first case, the Court dismissed 

the case on admissibility stage, arguing that the Convention cannot trump 

the national Constitution.455 In an interesting turn, it found a second case 

admissible. 456 On the merits, it ruled the rights restriction proportionate to 

the legitimate aim of preserving the peace in Bosnia-Herzegovina. In an 

obiter dictum, it suggested parliament to eliminate discrimination from 

Bosnia’s Constitution sometime in the future.457 Ilijaz Pilav appealed to 
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454 J. Marko and D. Railic, 'Minderheitenschutz im östlichen Europa: Bosnien und 

Herzegowina' [Minority protection in Eastern Europe: Bosnia and Herzegovina] (Institute 

for East European Law at Cologne University 2005). 

455 CC, U13/05, 26 May 2006, para 10. 

456 CC, AP-2678/ 06 of 29 September 2006.  

457 Ibid, para 22.  
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Strasbourg, where his case has been pending for many years.458 The 

Bosnian Court dismissed challenges to the state constitution, but left the 

door open for jurisprudential turns by applying the proportionality test.  

The decisions revealed a lively debate between the Constitutional Court’s 

international judges in relation to the question of normative hierarchy 

between the Convention and Bosnia’s Constitution.459 While the systematic 

and teleological method of interpretation proposed by judge Grewe would 

have implied primacy of the Convention over the Constitution (favourable 

to the ‘rights’ principle), judge Feldman’s textual interpretation left little 

doubt that the constitution as an institutional blueprint was Bosnia’s 

supreme law of the land. 

In closing his concurrence, judge Feldman conceded that the European 

Court of Human Rights, which has no duty to uphold the Bosnian 

Constitution, might decide differently. Feldman, at any rate, counselled the 

Strasbourg Court against such finding.460  

5) Sejdic and Zornic 

While Sejdic has sparked a vivid debate in the literature, the conceptual 

repercussions of the Zornic judgment have not yet been fully grasped. Sejdic 

is the landmark decision on Protocol 12 and remains an important right to 

vote case. The legal question raised by the applicants in Sejdic was whether 

the election law to Bosnia’s upper chamber violated the right to free 

                                                      
458 ECtHR, Case No. 41939/07, Pilav v. BiH (pending). Statement of facts 

<http://caselaw.echr.globe24h.com/0/0/bosnia-herzegovina/2013/09/02/pilav-v-

bosnia-and-herzegovina-126684-41939-07.shtml>, visited 2 April 2015.  

459 Dissenting opinions of judge Grewe in U-13/05 and AP-2678/06 (Pilav); concurring 

opinion of Feldman in the same judgments. 

460 Feldman in Pilav, idem. 

http://caselaw.echr.globe24h.com/0/0/bosnia-herzegovina/2013/09/02/pilav-v-bosnia-and-herzegovina-126684-41939-07.shtml
http://caselaw.echr.globe24h.com/0/0/bosnia-herzegovina/2013/09/02/pilav-v-bosnia-and-herzegovina-126684-41939-07.shtml
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elections, alone or in conjunction with Article 14, and whether the 

composition of Bosnia’s presidency breached Protocol 12. Both applicants 

were prevented to run for presidency and upper chamber seats because 

these state institutions constitutionally reflect the shared power between 

Bosnia’s three nations (Bosniacs, Serbs, and Croats). The case not only led 

to deep and well-reasoned case commentaries,461 but equally provoked a 

vivid debate on broader legitimacy issues.462 The later Zornic case raised 

many interesting substantive and conceptual questions but is yet 

untouched by the literature. Both judgments will be briefly discussed in the 

present section.  

The Court framed Sejdic as a case of ethnic-discrimination against 

vulnerable peoples. Both applicants belonged to minorities: Dervo Sejdic 

and Jakob Finci were respectively of Roma and Jewish origin. The Court set 

the scene by declaring ethnic/racial discrimination democratically 

unacceptable: “no difference in treatment which is based exclusively or to a 

decisive extent on a person’s ethnic origin is capable of being objectively 

justified in a contemporary democratic society.”463 It could apply its strong 

case law on vulnerable peoples,464 where the state margin of appreciation 

                                                      
461 S. Bardutzky, 'The Strasbourg Court on the Dayton Constitution: Judgment in the case of 

Sejdic and Finci v. Bosnia and Herzegovina', 22 December 2009, 6(2) EuConst (2010) 309-

333. 

462 See McCrudden and O’Leary supra n. 396. C. Bell, 'Power-sharing and human rights law', 

17(2) The International Journal of Human Rights (2014) p. 204.  

463 Idem, para 44.  

464 D. Anagnostou and E. Psychogiopoulou (eds.), The European Court of Human Rights and 

the Rights of Marginalised Individuals and Minorities in National Context (Brill 2009). L. 

Peroni and A. Timmer, 'Vulnerable groups: The promise of an emerging concept in 

European Human Rights Convention law', 11(4) ICON (2013) p. 1056.   
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is tight.465 This “strict scrutiny” means that Strasbourg will apply a least 

restrictive means test that almost invariably ends in a violation finding.466 

The frame under which the Court chose to situate Sejdic determined the 

intensity of its judicial review. 

The only yet strongly dissenting voice came from judge Bonello. He argued 

that the Court has accepted the most disparate grounds for restricting the 

right to stand as a candidate in election. Bonello enumerated many 

Strasbourg cases pointing to judicial restraint in challenges to power 

sharing systems and autonomy regimes.467 Relevant but missing from 

Bonello’s list is Py v. France, where the Court upheld a ten-year residency 

requirement for French nationals to vote in French New Caledonia as “local 

requirements” justifying restrictions to the right to vote.468  However, in 

Sejdic the Court failed to accept one of the most serious justifications: the 

threat to peace in a society that has been victim of Europe’s most brutal war 

since WWII. With reference to prior case law on similar matters, Bonello 

vociferously argued that the Court should have granted Bosnia a margin of 

appreciation. 

 

                                                      
465 P. Popelier, supra n. 406, at p. 230. R. O’Connell, 'Realising political equality: the 

European Court of Human Rights and positive obligations in a democracy' , 61(3) NILQ 

(2010) p. 263. 

466 Marko, supra n. 439, at p. 97. 

467 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu Mohin and Clerfayt v. 

Belgium. ECHR 15 September 1997, Case No. 23450/94, Polacco and Garofalo v. Italy. ECHR 

15 July 1965, Case No. 2333/64, Inhabitants of Leeuw-St-Pierre v Belgium.  

468 ECtHR 11 January 2005, Case no. 66289/01, Py v. France, para 64.  
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Zornic v. Bosnia was even more significant than Sejdic, particularly for its 

broader legal implications.469 Azra Zornic, a Bosniac politician of the multi-

ethnic party SDP, refused to declare her affiliation with any constituent 

people when running for election. The broader question raised touches 

upon the boundaries of self-classification: do states have an obligation 

under the Convention to design their electoral system in such a way as to 

accommodate an individual’s identity choice?  

The Bosnian system is liberal in that regard, as it leaves individuals free to 

define their ethnic identity. Public bodies have no means to dispute what 

the citizen declares as his ethnic affiliation, as there are no criteria defining 

group membership. Bosnians could declare themselves as Martians or 

Eskimos and some have done so.470 When running for elections, candidates 

remain free to declare themselves as part of one of the three titular nations 

or other groups. However, for certain positions affiliation with one of the 

titular nations is mandatory.471 In order to prevent abuse, a candidate 

cannot change ethnic identity within one electoral cycle.472 Everyone can 

run for political office in Bosnia, but for a limited number of high political 

offices an affiliation with one of the titular nations is required.   

                                                      
469 ECtHR 15 July 2014, Case No. 3681/06, Zornic v. BiH.  

470 G. Sandic-Hadzihasanovic, ‘Historic Census Pushes Bosnians To Decide Who They Are’, 

Radio Free Europe, 1 October 2013, http://www.rferl.org/content/bosnia-

census/25123381.html, visited 15 August 2015.  

471 Electoral code of Bosnia-Herzegovina, Article 4.19(7).  

472 Ibid, Article 4.19(6). See as well recent cases on self-classification that reached the 

Constitutional Court; summary of the 15th Grand Chamber session, 

<http://www.ccbh.ba/eng/press/index.php?pid=7710&sta=3&pkat=50757>, visited 7 

April 2015. 

http://www.rferl.org/content/bosnia-census/25123381.html
http://www.rferl.org/content/bosnia-census/25123381.html
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With Zornic, the Human Rights Court seems to have overturned its 

precedent on self-classification. In Mathieu-Mohin and Clerfayt v. Belgium, 

the Strasbourg Court ruled it proportionate that French-speakers had to 

declare themselves Dutch-speakers in order to be part of an elected political 

assembly. Only the dissenting judges argued that French-speaking 

politicians would suffer unacceptable moral, psychological and political 

consequences.473 In Zornic, the Court has taken over the view of dissenters 

in Mathieu-Mohin and Clerfayt. For whatever reason474 one refutes to 

affiliate with one of the titular nations, the legislator still has to make sure 

that the candidate can run for elected office: “[a candidate] should not be 

prevented from standing for elections for the House of Peoples on account 

of her personal self-classification.”475 In even stronger terms, the Court 

argued that Bosnia must establish a political system without ethnic 

discrimination and without granting special rights to constituent 

peoples.476 While in the Belgian case the Court has accepted limits to self-

classification, in the Bosnian case it demanded the legislator to 

accommodate almost any identity choice. 

Zornic is the more problematic case, compared to Sejdic, with regard to its 

effect on power sharing systems. Scholars have based a restrictive reading 

of Sejdic on the argument that Bosnia was a special case477 and that an 

                                                      
473 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu-Mohin and Clerfayt v. 

Belgium, joint dissenting opinion of Judges Cremona, Bindschedler-Robert, Bernhardt, 

Spielmann and Valticos. 

474 ECtHR 15 July 2014, Case No. 3681/06, Zornic v. BiH. 

475 Idem para 31. 

476 Idem para 43.  

477 Thomas Burri had argued that the Dayton Constitution made Bosnia a special case with 

limited impact on other Convention states. 'The Rigidity of Structures to Protect Minorities 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#%7B%22appno%22:%5B%229267/81%22%5D%7D


 178 

ethno-cratic implementation (through adding positions in the presidency 

and upper chamber for ‘Others’) would be Convention compatible.478 

However, nowhere in the Zornic judgment is it mentioned that Bosnia was 

a special case. In addition, the Court’s focus on self-classification, the 

absence of any mentioning of Convention-compatible power sharing 

systems479 (such as in Sejdic) as well as the “unusually precise”480 wording 

point towards a broadening of the Sejdic principles. While Sejdic could be 

read in a restrictive or in a broad way, the latter reading was preferred by 

the Court in Zornic. 

The Sejdic and Zornic decisions have not been implemented by Bosnia, 

causing harm to both the country but also the Strasbourg Court. Stojanovic 

and Hodzic have comprehensively discussed how Bosnia could comply with 

the Sejdic judgment.481 Nonetheless, Bosnia’s parties were rather 

unconcerned in implementing the judgment in a minority friendly way.482 

After six years of putting political and financial pressure on Bosnia to 

                                                      
- Hidden Facets of the Strasbourg Court's judgment in Sejdic and the Banjul Commission's 

decision in Endorois', in D. Thürer (ed.), International Protection of Minorities - Challenges 

in Practice and Doctrine (Schulthess 2014) p. 201. 

478 McCrudden and O’Leary, supra n. 396, p. 146. 

479 The Court’s press release however mentioned that there exist other Convention 

compatible power sharing systems that could be applied in Bosnia.  

480 Interview with Faris Vehabovic, Bosnian judge at the European Human Rights Court and 

member of the Chamber who decided Zornic. ‘Vehabović: U slučaju "Zornić" traži se 

izmjena Ustava BiH’[Vehabovic: The Zornic case is about changing the BiH Constitution], 

Vijesti, 25 December 2015, http://www.vijesti.ba/vijesti/bih/252118-Vehabovic-slucaju-

Zornic-trazi-izmjena-Ustava-BiH.html, visited 20 August 2015. 

481 E. Hodzic and N. Stojanovic, ‘New/Old Constitutional Engineering?’ (Analitika 2011). 

482 F. Bieber, ‘Ungovernable Bosnia – From the Ruling of the European Court of Human 

Rights on the Sejdic-Finci Case to the Government Crisis‘, IEMed Yearbook (2014) p. 186. 

http://www.vijesti.ba/vijesti/bih/252118-Vehabovic-slucaju-Zornic-trazi-izmjena-Ustava-BiH.html
http://www.vijesti.ba/vijesti/bih/252118-Vehabovic-slucaju-Zornic-trazi-izmjena-Ustava-BiH.html
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change its constitution, the EU has recently given up on making Sejdic’s 

implementation a precondition for Bosnia’s EU accession.483 Although 

Sejdic is widely regarded as an equality landmark case, the practical effect 

of the ruling has in no way lived up to the hopes it had given rise to.  

 

The next section argues that the legal principles developed by the Court 

might affect political systems much closer to the centre of the Convention 

system. 

6) Beyond Bosnia 

If the Bosnian cases are taken as a standard, other power sharing systems 

might be incompatible with the Convention. The broad interpretation of 

Protocol Twelve and Article 3 of Protocol 1 puts a question mark on 

Northern Ireland’s political system, particularly the dual premiership and 

the cross-community requirement for certain key decisions. At the start of 

their term, members of the Northern Ireland Assembly have to designate as 

‘Nationalist’, ‘Unionist’ or ‘Other’.484 With the ‘Good Friday Agreement’, the 

First and Deputy First Minister were elected on a joint ticket with majority 

support of both ‘Unionist’ and ‘Nationalist’ Assembly Members.485 After a 

modification of the initial bargain, the First Minister and Deputy First 

Minister are chosen by the largest party of each designation. 486 This allows 

for the possibility that political parties representing the ‘Others’ may 

nominate the First or Deputy First Minister. However, McCrudden and 

                                                      
483 Council of the European Union (Foreign Affairs), 'Council Conclusions on Bosnia-

Herzegovina', Brussels, 15 December 2014.  

484 Section 3(7) of the Standing Orders of the Northern Ireland Assembly 

485 Section 16(3) Northern Ireland Act (as enacted). 

486 Annex A, Agreement at St. Andrews between the Irish and British governments, and 

Northern Irish political parties. 
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O’Leary raised the question whether the ‘compelled identification’ 

requirement for assembly members when voting for the joint heads of the 

Northern Ireland executive might violate the Convention.487 The Northern 

Ireland Human Rights Commission recently opined that while cross-

community voting is compliant with the letter of the Convention, sweeping 

interpretations following the ‘spirit of the Convention’ might lead the 

European Court of Human Rights to find cross-community voting 

arrangements to violate Convention law.488 Up to this point national courts 

have taken a rather deferential approach in cases involving the Northern 

Irish Peace Agreement,489 and no cases on the Northern Irish political 

system have yet reached the European Court.  

Italy’s South Tyrol province is yet another example in which individual 

rights are restricted by allocating high political offices on the basis of 

identity markers that underpin political identity. The presidency of South 

Tyrol’s provincial council rotates between German and Italian-speakers 

every half term, equally to the exclusion of others. The same goes for power 

sharing in the province’s executive, where the two deputy presidents are 

respectively to belong to the German and Italian language groups. A reform 

                                                      
487 C. McCrudden and B. O’Leary, ‘Courts and Consociations, or How Human Rights Courts 

May De-stabilize Power-sharing Settlements‘ 24(2) EJIL (2013) p. 477 at p. 494. 

488 Opinion of the Northern Ireland Human Rights Commission on the Assembly and 

Executive Reform Bill, 2 November 2015, at 

http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_R

eform_Bill_(FINAL).pdf, visited 7 February 2016. 

489 G. Anthony, 'Public Law Litigation and the Belfast Agreement' 8(3) European Public Law 

(2002) p. 401; G. Anthony and J. Morison, 'The Judicial Role in the New Northern Ireland: 

Constitutional Litigation and Devolution Disputes' 21 European Review of Public Law 

(2009) p. 1219.    

http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_Reform_Bill_(FINAL).pdf
http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_Reform_Bill_(FINAL).pdf
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extended access to the Council’s presidency and vice-presidency to the third 

language group (Ladin speakers), but only if the other language groups gave 

up their statutory right to hold these positions.490 The situation with 

regards to inclusion to the provincial government is similar, but with the 

additional problem that Ladin speakers are de iure barred from becoming 

deputy presidents. South Tyrol’s proportionality system, according to 

which all public jobs are distributed according to an ethnic key, equally 

raises questions for its compatibility with Protocol 12 and EU law.491 Power 

sharing systems allocate public and political positions according to 

ethnic/national/linguistic criteria that might be Convention incompatible. 

Also Belgium might not escape criticism from Strasbourg. In Belgium, the 

region of election automatically determines the language group of a 

member of the House of Representatives. This means that a French-

speaking deputy elected in Flanders will be part of the Dutch language 

group. The determination of language group is important, as ‘special’ (quasi 

constitutional) legislation has to be passed by a two-thirds majority, 

including a majority in both language groups. The region of election equally 

                                                      
490 With the reform of 2001, Ladin speakers can accede to the presidency or vice-

presidency of the Council and be nominated to the provincial government irrespective of 

the proportional strength of their language group. However, a Ladin speaker can only take 

the position allocated by statute to a German or Italian speaker subject to the agreement 

of a majority of assembly members from the respective language groups. Articles 48 and 

50, Statute of Autonomy for the Region Trentino-South Tyrol (as modified by constitutional 

law of the Italian Republic of 31 January 2001, nr .2).  

491 The question on the compatibility of the South Tyrol system with Convention and EU 

law was put to the ECJ by the labour court of Bozen/Bolzano. In Kamberaj (C-571/10), the 

ECJ declined to answer whether EU law trumped fundamental principles of the 

constitutional system of the concerned member state, in this case minority protection, 

because such question was not material to the case at hand. 
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determines whether a parliamentarian will be counted among the Dutch or 

French speaking members of executive.492 This would violate the Zornic 

principle, as the group determination is not a matter of one’s personal 

choice, but is externally imposed on the applicant solely based on territorial 

considerations. Even more rigid is the Brussels system, where 

constitutional law permanently bans candidates for elected office from 

changing language group.493 The overlap between ethnicity (or community) 

and territory has been the main point of criticism by the Council of Europe’s 

constitutional advisory body, the Venice Commission,494 and the primary 

role of identity in elections to the Brussels parliament is at odds with the 

Court’s constructivist conceptualization of identity.495 

Ran Hirschl argued that the challenge raised by the Bosnian cases is much 

broader than generally acknowledged. In Hirschl’s words, the broader 

question is to what extent an external court should intervene in the internal 

                                                      
492 J. Velaers, 'De pariteit in the Minsterraad (artikel 99, tweede lid van de Grondwet)' [The 

parity in the council of ministers – article 99.2 of the Constitution], 1 TBP (2015) p. 4 at p. 

12. According to Article 99 of the Constitution, the Council of Minsters has an equal number 

of French and Dutch speaking ministers. Linguistic affiliation is determined by the 

language group one represents in parliament. Report Chabert, parliamentary documents 

of the Chamber BZ1968, 10-nr. 25/2, p. 2. 

493 Special Law on the Brussels Region, (12 January 1989), Article 17(1). Hugues Dumont 

and Sébastien van Drooghenbroek argued that the Brussels parliament election law would 

not stand up to the proportionality test of the Strasbourg Court, in ‘L'interdiction Des 

Sours-Nationalités À Bruxelles’, Administration Publique Trimestriel  (2011) p. 201 at p. 

215-6. 

494 Venice Commission, ‘Opinion on the Constitutional Situation in Bosnia-Herzegovina and 

the Powers of the High Representative’, CDL-AD (2005) 004, Venice, 11 March 2015.  

495 J. Ringelheim, ‘Identity Controversies before the European Court of Human Rights: How 

to Avoid the Essentialist Trap?’, 3(7) German Law Journal (2002) p. 167. 
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affairs of a well-defined community.496 For Hirschl, Sejdic seems less 

problematic than the British Supreme Court’s meddling into the intra-

Jewish diatribe of who is to be considered a Jew.497 For Tom Ginsburg, on 

the contrary, “virtually any human rights court or constitutional court 

decision destabilizes prior understandings, so why treat consociations any 

differently?”498  

7) An Internal Ceasefire 

The difference between consociations and other political systems is that 

power-sharing systems represent the political equivalent of a military 

ceasefire. Historically, these agreements have been put in place to end 

intergroup violence: a war in Bosnia, “troubles” in Northern Ireland, small 

scale civil conflict in the Former Yugoslav Republic of Macedonia, bombs in 

South Tyrol/Italy, or to prevent a war as in Belgium. In many divided 

polities throughout Europe, political power sharing compromises were put 

in place to prevent or overcome inter-community violence. 

As power-sharing systems are designed to protect a higher public interest, 

supra-national courts face an important legitimacy dilemma. The Belgian 

Constitutional Court elevated these political “ceasefires”499 to a “superior 

                                                      
496 T. Ginsburg, ‘Courts and Consociations (review)‘, ICONnect (ICON blog), 16 August 2013, 

<http://www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-

christopher-mccrudden-and-brendan-oleary-oup-2013/>, visited 7 April 2015. 

497 Idem, referring to R(E) v Governing Body of JFS [2009] UKSC 15. For a clarifying but 

applauding comment, see K. Monaghan, ‘Case Comment: R (E) v Governing Body of JFS & 

Ors’ [2009] UKSC 15, http://ukscblog.com/case-comment-r-e-v-governing-body-of-jfs-

ors-2009-uksc-15/.  

498 Idem (ICON blog). 

499 P. Martens, Théories du droit et pensée juridique contemporaine  [Theories of law and 

contemporary legal thought] (Larcier, Brussels 2003) p. 256. 

http://ukscblog.com/case-comment-r-e-v-governing-body-of-jfs-ors-2009-uksc-15/
http://ukscblog.com/case-comment-r-e-v-governing-body-of-jfs-ors-2009-uksc-15/
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public interest”.500 If international courts are called upon to rule on the 

human rights compatibility of domestically defined “superior public 

interest”, they might hit against the boundaries of their explicit and implicit 

legitimacy.501 Supra-national courts such as the Human Rights Court self-

define their role as “supplementary and subsidiary to the protection of 

rights and freedoms under national legal systems.”502 Judicial unwinding of 

power sharing systems raises questions if courts, in particular international 

courts, trespass their constitutional space.  

Courts in consociational democracies have therefore shown restraint when 

faced with first order challenges to the structure of the political system. 

Challenges to consociational systems may reopen inter-community political 

conflict and destabilise weak democracies.503 Pildes and Issacharoff 

hypothesise that courts in divided societies will elevate public order and 

stability over abstract human rights principles.504 State courts in Italy, 

Northern Ireland and Belgium have refrained from unwinding inter-

community compromises.505 As predicted in legal theory, courts largely 

deferred to the legislator in first-order challenges.  

Court intervention risks being rejected as partisan, as constitutional law is 

often a function of political interests. Strategic group interests underpin the 

                                                      
500 Belgian Constitutional Court, 23 May 1990, no. 18/90, at B.9.1, B.9.2. 

501 Judge Levitis in ECtHR 17 June 2004, Case No. 58278/00, Zdanoka v. Latvia. 

502 Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of 

Proportionality in the Jurisprudence of the ECHR (Intersentia 2002) p. 236. 

503 Issacharoff, quoted in C. McCrudden and O'Leary, supra n. 396, p. 43. 

504 Issacharoff, supra n. 408, p. 234. Richard H. Pildes, “Ethnic Identity and Democratic 

Institutions: A Dynamic Perspective”, in S. Choudhry (ed.), Constitutional Design for Divided 

Societies: Integration or Accommodation? (OUP 2008) p. 173. 

505 McCrudden and O'Leary, supra n. 396, p. 43. 
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understanding and interpretation of constitutional law.506 Belgium is an 

example. While for Flemings the country’s division into language regions is 

the cornerstone of Belgium’s Constitution, for French-speakers no, or very 

limited, normative consequences flow from this principle.507 Already back 

in Belgian Linguistics, the Belgian government feared that it would be a 

victory for French-speaking “extremists” over Belgian “wisdom” had the 

Human Rights Court found a violation.508 Put more abstractly, apex courts 

have a choice between a centralising interpretation, in the name of 

universal human rights, and a decentralising interpretation, which 

contextualises human rights in light of internal political structures509 - 

either choice risks to be perceived as partisan.  

8) Looking for the Safety Valve 

The Human Rights Court has an implicit rather than explicit political 

question doctrine. Already back in Belgian linguistics, the Belgian 

government raised the preliminary objection that important legal and 

political matters, such as the constitutional structure of the state, 

constituted a “reserved domain”.510 The idea of an eminently political 

domain free from judicial review was rejected by the Court without much 

                                                      
506 C. Harvey and A. Schwartz (ed.), Rights in Divided Societies (Oxford, Hart).  

507 W. Martens, Mémoires pour mon pays [Memories for my country] (Racine 2006) p. 404 

[citing the divided opinion of the French and Dutch-speaking Council of State chambers 

(delivered on 15 June 1988) on the normative meaning of the constitutional concept of 

language regions.] 

508 See Belgian parliamentary discussions reproduced in Council of Europe, 1965 ECHR 

Yearbook (Martinus Nijhoff 1967) p. 471 at p. 481. 

509 Issacharoff, supra n. 408, at p. 242. 

510 For a rich account of the judicial politics behind Belgian Linguistics, see E. Bates, The 

Evolution of the European Convention on Human Rights (OUP 2010) at p. 225-38. 
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ado. In Zdanoka, Slovenian judge Zupancic argued that the “colossal 

progress of constitutional law” transformed formerly political questions 

into central rule of law issues.511 Nonetheless, scholars have quickly 

grasped that the Court “recognized the political component of the law it 

administers” by applying the margin of appreciation doctrine.512  It accords 

a margin of appreciation mainly depending on the area of law, the existence 

of a European consensus and the type of right in question.513 The Human 

Rights Court rejected the idea that certain areas of law constitute domains 

reserved to the national legal order, but recognises national sovereignty 

through the more flexible instrument of the margin of appreciation 

doctrine.  

While the “colossal progress of constitutional law” has progressively 

eroded the margin of appreciation in many areas of law,514 strong state 

criticism had induced the Court to “enter into an age of subsidiarity”.515 

Various theories of procedural rationality, or even semiprocedural 

rationality, are one such way to recalibrate the Court’s margin of 

appreciation.516 Popelier and Van De Heyning argued that courts should 

scrutinise whether legislative choices are based on rational, evidence-based 

                                                      
511 ECtHR [GC] 16 March 2006, Case No. 58278/00, Zdanoka v. Latvia. 

512 M. Tushnet, 'Institutions for Implementing Constitutional Law’, in I. Shapiro, S. 

Skowronek, and D. Galvin (eds.), Rethinking Political Institutions (NYU Press 2006) p. 241 

at p. 250. 

513 P. van Dijk. and G.J.H. van Hoof, Theory and practice of the European Convention on 

Human Rights (Kluwer 1990) p. 589.  

514 Bossuyt, supra n. 405. 

515 Spano, supra 406, p. 487. 

516 See different contributions in P. Popelier, D. Keyaerts and W. Vandenbruwaene (eds.), 

'The role of courts as regulatory watchdogs', 3 Legisprudence – special issue (2012). 
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decision-making.517 In this sense, Popelier pleads for procedural rationality 

as an “interesting golden means” able to protect rights when the political 

salience of a case impedes substantive review.518 Citing Vodafone,519 ECJ 

judge Lenaerts, writing extra-judicially, called for “strict process review.” 

Lenaerts posited that strict process review allows the ECJ to use its passive 

virtues and avoid unnecessary substantive conflicts with political 

branches.520 Process theories allow a high level of human rights protection, 

while at the same time respecting the subsidiarity principle and avoiding 

substantive conflict. 

The “integrative democratic tolerance” approach, developed by the author, 

is inspired by these both descriptive and prescriptive theories of judicial 

decision-making, but is different from it. It is specifically tailored to 

politically sensitive legal challenges to the constitutional structure of a 

state.  

9)  ‘Rights’ and ‘Democracy’ – The ‘Integrative Democratic Tolerance’ 

Approach 

The broader aim of the “integrative democratic tolerance” approach is to 

reconcile the democracy principle with the protection of fundamental 

rights. It particularly applies to those cases in which a court is called to rule 

on cases involving the constitutional structure of a state. The integrative 

democratic tolerance approach is tailored to the Strasbourg Court, which 

                                                      
517 Popelier, supra n. 406, at p. 230. 

518 P. Popelier, 'Preliminary Comments on the Role of Courts as Regulatory Watchdogs', 

6(3) Legisprudence (2012) p. 257 at p. 260. 

519 ECJ 8 June 2010, C-58/08, Vodafone and Others v Secretary of State for Business, 

Enterprise and Regulatory Reform. 

520 Lenaerts supra n. 406, at p. 3. 
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has a “supplementary and subsidiary”521 function to national human rights 

protection. In addition, the European Court faces a more challenging 

institutional (political) environment than national apex courts. Albeit on a 

lesser scale, also national constitutional courts might find the integrative 

democratic tolerance approach useful. The following five legal and political 

principles form its backbone.  

First, the democratic and constitutional legitimacy criterion. The higher the 

majorities that supported the law on which the restriction is based,522 the 

more recent the agreement is and the higher the legal norm on which the 

power sharing agreement is built on, the more courts should use restraint. 

This is particularly true when the compromise has been integrated in a 

country’s constitutional law or it forms part of a member state’s deeply felt 

constitutional identity. The democratic legitimacy criterion focuses on the 

political majorities backing the restriction and the inclusion of the allegedly 

discriminated group in decision-making. The argument is that courts 

should use more restraint if the rights limitation is result of an inclusive, 

democratic process that is supported by a cross-community consensus 

ideally backed by a qualified constitutional majority.  

Democratic considerations have been integrated by the Court into its 

proportionality balancing. In A.B.C. v. Ireland, the Court seemed to put 

weight on surveys of public opinion that demonstrated the on-going 

                                                      
521 Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of 

Proportionality in the Jurisprudence of the ECHR (Intersentia 2002) p. 236. 

522 McCrudden and O’Leary argued that the inclusive nature of the Belgian consociation 

usefully distinguishes it from the Bosnian case; supra n. 396, p. 138-142.  
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controversial nature of abortion in Ireland.523 In certain Swiss cases, the 

Court implied that a lower level of judicial scrutiny is required when the 

people themselves have the possibility to declare itself in favour or against 

a certain policy.524 In the Belgian cases, the Strasbourg Court gave particular 

importance to the fact that the intention behind Belgian language legislation 

“clearly emerged from debates in the national democratic parliament” and 

was supported by “massive majorities” of all groups in the country.525 

Democratic process considerations and popular will have been factors the 

Court took account of in its case law. 

Democratic and constitutional consensus bends the latitude left to the 

legislator in discrimination cases that are salient at the national level. The 

Belgian Council of State opined that the legislator’s room for manoeuvre in 

distinguishing between different categories of persons is all the larger the 

more it is based on a cross-community consensus.526 A greater margin of 

appreciation should be accorded if the challenged law is based on a two-

thirds majority, particularly if it enjoys support beyond the boundaries of a 

single group. If such reinforced constitutional majority is missing, the 

Strasbourg Court could consider whether the domestic courts found the 

                                                      
523 ECtHR [GC] 16 December 2010, Case No. 25579/05, A,B and C v. Ireland; discussed in 

Popelier, supra n. 406, at p. 260. 

524 ECtHR [GC] 6 April 2000, Case Nr. 27644/95, Athanassoglou and Others v. Switzerland; 

ECtHR [GC] 26 August 1997, Case no. 67/1996/686/876, Balmer-Schafroth and Others v. 

Switzerland [in both cases the applicants unsuccessfully sought a judicial remedy against 

the Federal Council’s decisions to prolong the licenses for nuclear power plants].   

525 ECtHR (plenary) Mathieu Mohin, para 57. See as well partly dissenting opinion of Judge 

Terje Wold in Belgian Linguistics (merits). 

526 Belgian Council of State advice, n° 51.214/AG of 2 May 2012, parliamentary documents 

Senate n°1560/2 (2011/12), pp. 6 et 7 
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challenged law to be essential for the country’s institutional equilibrium.527  

The Belgian Constitutional Court argued that preserving peace through 

power sharing constitutes a “superior public interest” that justified a more 

lenient judicial review.528 Following case law and Belgian advice practice, 

the more political majorities across both language groups agree that certain 

situations do not amount to discrimination, the more rights restrictions are 

constitutionally and judicially acceptable. This means that discrimination 

cannot be defined a priori but depends on the breadth of political consensus 

for the norm at the law making stage. Qualified majorities buttressed by a 

cross-community support and, to a slightly lesser degree, national court 

decisions upholding a law as an essential element of the country’s polity 

should warrant a wider margin of appreciation.  

The international dimension of a power sharing agreement points to a 

greater margin of appreciation, which should vary according to the breadth 

and inclusiveness of the process of democratic ratification. Northern 

Ireland and South Tyrol serve to illustrate this point. The Good Friday 

Agreement has been approved in a referendum in Northern Ireland and the 

Republic of Ireland, and the UK Parliament has done so via the Northern 

Ireland Act. Not much different is the South Tyrolean case, where the 

constitutionally embedded power sharing agreement has been approved, 

next to the German-speaking minority party, by the Italian and Austrian 

parliaments (the latter as South Tyrol’s legitimate ‘protective power’ in 

light of an international treaty annexed to the WWII Peace Agreement529). 

                                                      
527 See for instance Belgian Constitutional Court, 90/94, 22 December 1994 (paras B-4 to 

B-4.24) 

528 Belgian Constitutional Court, 23 May 1990, no. 18/90, at B.9.1, B.9.2.  

529 P. Hilpold, South Tyrol, in R. Wolfrum (ed.), The Max Planck Encyclopedia of Public 

International Law (Oxford University Press 2013) p. 329. 
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Overall, the Court can usefully integrate these democratic criteria in its 

proportionality test in cases that give rise to significant intergroup 

controversy.  

In the Bosnian cases, on the contrary, the weak democratic legitimacy is a 

helpful criterion distinguishing it from other power sharing systems. The 

Bosnian Constitution is part of an international treaty, the Dayton Peace 

Agreement, and has not been ratified by the Bosnian parliament and its 

people. Croatia signed but never ratified and Yugoslavia had not ratified the 

Dayton Agreement until the last days of her existence.530 To be clear, an 

appreciation of the internal and external security situation through 

independent experts seems necessary before narrowing the margin of 

appreciation in politically unstable or otherwise threatened states. This has 

been called for by McCrudden and O’Leary.531 As the key idea behind Sejdic 

was to craft an effective political democracy in a sufficiently stable state, the 

Court could have anchored Sejdic to the weak democratic legitimacy of 

Bosnia’s Constitution.532  

Second, the legal consistency criterion: precedents should lead the Court to 

restraint and decisions overturning precedent should be backed by a strong 

reasoning.  

                                                      
530 A. Zilic, ‘The Dayton Agreement: Challenges of Change‘, presented at the international 

conference on Interethnic Relations in the Western Balkans. Berlin, 12-3 September 2003, 

http://www.suedosteuropa-gesellschaft.com/pdf-berlin/zilic.pdf, visited 20 September 

2015. The Dayton Agreement seems legally valid but has limited democratic legitimacy. 

531 McCrudden and O’Leary, supra n. 487, p. 492-3. 

532 This is also one of the main suggestions of McCrudden and O’Leary, supra n. 531, p. 499-

500. 

http://www.suedosteuropa-gesellschaft.com/pdf-berlin/zilic.pdf
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As a principle, the Court should take account of the procedural requirement 

that national courts need to faithfully discuss Convention rights and 

Strasbourg jurisprudence in order to be granted a margin of appreciation. 

This is in essence the Spano test. If the Strasbourg Court decides to overturn 

the national decision, it should forcefully explain why national courts got it 

wrong and set a new standard. As a rule, faithfulness to precedent is 

strongly linked to legal security and effectiveness of the Convention.533 The 

Court should refer to tests of procedural rationality to better shield its 

legitimacy in salient cases.   

On the substantive side, a strong legal reasoning that justifies the departure 

from judicial precedent can ease implementation by argumentatively 

convincing the legal epistemic community as well as political actors. This 

will be illustrated by referring to some problematic issues in Sejdic.  

The argumentative tissue in Sejdic was insufficiently woven in with other 

relevant case law precedents. It is important to remark that the Court did 

not discuss its own precedents on electoral discrimination in divided 

societies, chiefly the Belgian Mathieu-Mohin and the Cypriot Aziz534 case. 

Zdanoka was quoted only by dissenting judges referring to a broader 

                                                      
533 The Vice-President of the French Council of State expects the Human Rights Court to 

provide clear, consistent and well-reasoned case law positions. J. M. Sauve, ‘Subsidiarity: a 

two-sided coin?’ Strasbourg, 30 January 2015 (ECtHR seminar), 

http://www.echr.coe.int/Documents/Speech_20150130_Seminar_JMSauvé_ENG.pdf, 

visited 18 August 2015. 

534 ECtHR, 22 June 2004, Case No. 69949/01, Aziz v. Cyprus. 

http://www.echr.coe.int/Documents/Speech_20150130_Seminar_JMSauvé_ENG.pdf
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margin of appreciation for transitional societies.535 The Court failed to 

discuss relevant elections’ case law when deciding the Bosnian cases .  

The Court might intentionally have left case law consistency in the dark, in 

order to treat Bosnia as special case. This has allowed the Court to deal with 

Bosnia without explicitly overturning its elections’ case law. But there 

would have been other ways to treat Bosnia as a special case. The Court 

could have ideally relied on the democratic creeps of Bosnia’s constitution 

or fall back on the margin of appreciation doctrine, perhaps with reference 

to the specificities of Bosnia’s constitutional identity (a tripolar ethnic 

federalist system based on parity between constituent peoples in key state 

institutions).  

A court decision overturning precedent in such a sensitive domain should 

be equipped by a particularly strong reasoning, which Sejdic was not. 

Although disagreeing on the merits, both international judges of the 

Bosnian Constitutional Court found that Sejdic was a badly argued 

decision.536 Feldman, building on the sibylline warning of his concurrence, 

wrote that the Court’s decision was neither legitimate nor effective: “if ever 

there was a case that required careful assessment of proportionality in the 

light of a margin of appreciation as a condition for both the legitimacy and 

the effectiveness of the Court, then Sejdic was it.” 537 Grewe remarked that 

the European Court “does not elaborate systematically on any standards of 

                                                      
535 ECtHR [GC] 22 December 2009, Case Nos. 27996/06 and 34836/06, Sejdic and Finci v. 

BiH; partly dissenting and party concurring of judge Mijovic, joined by judge Hajiyev. 

536 CC, 29 September 2006, AP-2678/06 (Pilav); Grewe and Riegner, supra n. 49, p. 31. 

537  D. Feldman, 'Sovereignties in Strasbourg' in R. Rawlings, P. Leyland and A. Young (eds.), 

Sovereignty and the Law - Domestic, European, and International Perspectives (OUP 2013) 

p. 213 at p. 223. 
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justification, does not provide any guidance to the more general question 

what factual circumstances of dividedness may justify diversion from 

democratic equality, [and does not address] the problem of democratic 

inequality caused by quotas and the linking of ethnicity and territory.”538 

Both international judges of the Bosnian Constitutional Court, which had 

dealt with the issues giving rise to Sejdic for many times in domestic 

constitutional adjudication, found the reasoning underpinning the 

judgment unconvincing.   

Third, a step-by-step judicial intervention that gradually unwinds an ethnic 

system might be a good way to proceed. The South Tyrolean ethnic 

proportionality system is a point in case. In South Tyrol, every Italian citizen 

had to declare if he belonged to the German, Italian or Ladin-speaking 

group, as jobs in the public sector are distributed according to ethnic data 

in the population census. Following judgments of the Italian Council of 

State539 and the Italian Constitutional Court,540 every Italian citizen resident 

in South Tyrol, as well as other Italian and EU citizens under certain 

conditions, declares either to belong, or to affiliate, with the groups of 

Germans, Italians or Ladins. This system gives citizens who cannot or do not 

want “belong” to one of the three groups the possibility to freely choose 

their group, forcing them nonetheless to “affiliate” with one of the three 

main groups recognised by the Statute of Autonomy.541 Such declarations 

                                                      
538 CC, 29 September 2006, AP-2678/06 (Pilav); Grewe and Riegner, supra n.536, at p. 31. 

539 Italian Council of State, judgment no. 439 of 7 June 1984. 

540 Italian Constitutional Court, judgments n. 285/1987, n. 768/1988 and n. 260/1993. 

541 Legislative decree modifying the Decree of the President of the Republic of 26 July 1976, 

n. 752, on the declaration of belonging or affiliation to a linguistic group in the Province of 

Bozen/Bolzano; at http://www.landtag-bz.org/de/datenbanken-

sammlungen/bestimmungen-

http://www.landtag-bz.org/de/datenbanken-sammlungen/bestimmungen-autonomiestatut.asp?somepubl_action=300&somepubl_image_id=115437
http://www.landtag-bz.org/de/datenbanken-sammlungen/bestimmungen-autonomiestatut.asp?somepubl_action=300&somepubl_image_id=115437
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can be modified but take effect only after some time to prevent abuse.542 

Surprisingly, no case was ever brought to the Strasbourg Court to test its 

Convention compatibility.543 However, the ethnic edges of the South 

Tyrolean system have been consistently smoothed by decisions of Italy’s 

top courts.544 The South Tyrolean system does a fair job in matching 

individual choice and societal interests of group equality, and could be 

applied to Bosnia without requiring a fundamental overhaul of the current 

system.545 

Such gradual intervention is warranted, because time and necessity 

determine whether a restriction amounts to discrimination or not. In 

Zdanoka, the Court ordered Latvia to ease restrictions to the right to stand 

as a candidate in elections as soon as conditions permitted it and failure to 

                                                      
autonomiestatut.asp?somepubl_action=300&somepubl_image_id=115437 (in German).  

542 E. Lantschner and G. Poggeschi, ‘Quota System, Census and Declaration of Affiliation to 

a Linguistic Group’, in J. Woelk, F. Palermo, and J. Marko, Tolerance Through Law - Self 

Governance and Group Rights in South Tyrol (Brill 2008) p. 219. 

543 J. Marko, ‘The nature and implications of the judgment of the European Court of Human 

Rights in Sejdic and Finci v. Bosnia and Herzegovina‘, paper presented at the conference 

Place and role of the Others in the Constitution of Bosnia and Herzegovina and future 

constitutional solutions for Bosnia and Herzegovina, University of Sarajevo, 3 February 

2010, at 9. 

544 Lantschner and Poggeschi, supra n. 544. For instance, the Italian Supreme Court 

accepted that a candidate could declare his linguistic identity at the time when running for 

office. Before that, the right to run for office was restricted to the sole candidates who 

declared their identity jointly with the population census. In its proportionality analysis, 

the Italian Court found that the ad hoc declaration served the same purpose while being 

less burdensome for the applicant. (Corte di Cassazione, judgment no. 11048 of 24 

February 1999, Ivan Beltramba). 

545 Phone interview with a former judge of the Bosnian Constitutional Court, 20 August 

2015. On file with the author. 

http://www.landtag-bz.org/de/datenbanken-sammlungen/bestimmungen-autonomiestatut.asp?somepubl_action=300&somepubl_image_id=115437
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do so would be sanctioned by the Court: “the Latvian parliament must keep 

the statutory restriction under constant review, with a view to bringing it 

to an early end… Hence, the failure by the Latvian legislature to take active 

steps in this connection may result in a different finding by the Court.”546 In 

Sejdic, on the contrary, the Court was convinced that the situation had 

improved and that “time has come” to change the system. A certain weight 

in the judgment was given to the prior opinions of the United Nations 

Human Rights Committee and the Venice Commission, which had earlier 

found Bosnia’s Constitution incompatible with international human rights 

norms.547 For South Tyrol, academics predict that the measurable decrease 

in the region’s ethnic conflict might justify an unwinding of its power 

sharing system in the close future.548 The factual dividedness of a society at 

a certain point in time determines, rightly so, whether restrictions to the 

right to vote are discriminatory or not. 

Always relating to a softer judicial intervention are examples of judicial 

dialogue with the legislator.  For instance, the Bosnian Constitutional Court 

has recently decided that the constitutions of Bosnia’s entities violated the 

Convention,549 but suspended the effect of its decision until a political 

                                                      
546 ECtHR [GC] 16 March 2006, Case No. 58278/00, Zdanoka v. Latvia, para 135. 

547 Sejdic, para 19-23. 

548 G. Pallaver, ‘South Tyrol’s Consociational Democracy: Between Political Claim and Social 

Reality‘, in Woelk, Palermo, and Marko, supra n. 542 p. 303.  

549 CC U-14/12 of 26 March 2015, para 75. See M. Dicosola, 'The Constitutional Court of 

Bosnia and Herzegovina declares the system of ethnic federalism of the Entities 

inconsistent with the principle of non-discrimination: much ado about nothing?' 

Diritticomparati, 2 July 2015, www.diritticomparati.it/2015/07/the-constitutional-court-

of-bosnia-and-herzegovina-declares-the-system-of-ethnic-federalism-of-the-

e.html#sthash.6EKtDjrf.dpuf, visited 17 August 2015. 

http://www.diritticomparati.it/2015/07/the-constitutional-court-of-bosnia-and-herzegovina-declares-the-system-of-ethnic-federalism-of-the-e.html#sthash.6EKtDjrf.dpuf
http://www.diritticomparati.it/2015/07/the-constitutional-court-of-bosnia-and-herzegovina-declares-the-system-of-ethnic-federalism-of-the-e.html#sthash.6EKtDjrf.dpuf
http://www.diritticomparati.it/2015/07/the-constitutional-court-of-bosnia-and-herzegovina-declares-the-system-of-ethnic-federalism-of-the-e.html#sthash.6EKtDjrf.dpuf
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agreement on broader discrimination issues in Bosnia’s legal order can be 

found.550 The Belgian Constitutional Court similarly declared 

discriminatory electoral laws unconstitutional, but gave the legislator 

ample time to implement it.551 Such “creative” approach is not always easy 

to reconcile with the rule of law, as it might hurt against procedural rules a 

court is bound to and give rise to ambiguities in implementing the 

judgment. Although these examples of more careful judicial intervention 

are not without risks, they go in the direction of balancing the rights and the 

democracy principles.  

Fourth, judges have to show a key sense of political judgment. In other 

words, they should be able to anticipate if their decision is situated within 

an “interval of tolerance” acceptable for the political authority charged with 

implementing the judgment.552 A decision that is too costly for political 

actors to implement is more likely to inflame rather than diffuse a tense 

political atmosphere between communities. Although these elements might 

appear elusive, they are certainly present in judges’ mind. Hirschl found 

that an “overwhelming body of evidence suggest that extrajudicial factors 

play a key role in constitutional court decision making patterns.”553 Man 

and Hübner Mendes argued that courts are “acutely aware” of external 

constraints, but prefer to leave them in the dark so to sustain the judicial 

                                                      
550 Ibid.  

551 Belgian Constitutional Court, 73/2003 of 26 May 2003. 

552 L, Epstein, J. Knight, and O. Shvetsova, ‘The Role of Constitutional Courts in the 

Establishment and Maintenance of Democratic Systems of Government’, 35 Law & Society 

Review (2001) p.1.  

553 R. Hirschl, Comparative Matters – The Renaissance of Comparative Constitutional Law 

(Oxford 2014) 166.  
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myth of pure principled adjudication.554 Madsen opined that current 

Strasbourg Court faces a legitimacy crisis because its “young judges” lack 

the required diplomatic experiences when deciding hard cases.555 When 

courts touch upon political questions, they should handle them with due 

care.556    

Courts should consider the possibility of non-implementation when making 

judgments in politically sensitive areas of the law. Epstein and others have 

argued that courts in non-mature democracies should factor in their 

calculation the cost of a non-implementation.557  But judgments that go 

against the strategic interests of political actors in sensitive domains are 

controversial not only in transitional democracies. The controversial Hirst 

judgment on prisoner voting rights remains unimplemented by the UK even 

ten years after the Grand Chamber’s judgment. The 1968 violation finding 

concerning the ‘communes a facilités’ in Belgian Linguistics has never been 

                                                      
554 R. Mann and C. Hübner Mendes, What Judges Don’t Say – Judicial Strategy and 

Constitutional Theory, Law Log – WZB Rule of Law Center, February 2015, 

<https://lawlog.blog.wzb.eu/2015/02/09/what-judges-dont-say-judicial-strategy-and-

constitutional-theory/>.  

555 M. Madsen, 'The Legitimization Strategies of International Judges: The Case of the 

European Court of Human Rights' in M. Bobek (ed.), Selecting Europe’s Judges (Oxford 

2015) 259-78. 

556  R. Uitz, Constitutional Courts in Central and Eastern Europe: What Makes a Question 

Too Political? XIII Juridica International (2007) p. 47 at p. 59.  

557 L, Epstein, J. Knight, and O. Shvetsova, ‘The Role of Constitutional Courts in the 

Establishment and Maintenance of Democratic Systems of Government’, 35 Law & Society 

Review (2001) p.1.  

https://lawlog.blog.wzb.eu/2015/02/09/what-judges-dont-say-judicial-strategy-and-constitutional-theory/
https://lawlog.blog.wzb.eu/2015/02/09/what-judges-dont-say-judicial-strategy-and-constitutional-theory/
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implemented.558 Non-implementation of politically sensitive judgments is 

an issue not only in defective or transitional democracies.  

In consociational democracies there is a risk that implementation falls 

victim to lacking inter-community consensus or ethnic outbidding, 

particularly when implementation requires constitutional change.  Ethnic 

outbidding or insufficient inter-community consensus might limit the 

central government’s ability to implement the judgment.559  

Belgium serves as an example. The Belgian Linguistics case will probably 

never be implemented, not least because changing so called special-

majority laws requires an overall two-thirds parliamentary majority 

including a majority of both language groups. Similar considerations would 

apply had the Court found a violation in Mathieu-Mohin: while the 

dissenters have a strong legal point, the question is if a supra-national court 

should apply the least restrictive means test in such a sensitive area of 

constitutional law. Cross-community negotiations shaping Belgium’s state 

structure have been long, difficult, complex and passed a very high 

constitutional threshold. In addition, the judgment of the dissenters in 

Mathieu-Mohin would have run counter to the constitutional evolution of 

Belgium. Court judgments requiring constitutional or quasi-constitutional 

revision in highly sensitive policy areas face a high risk of non-

implementation.  

                                                      
558 See Council of Europe Parliamentary Assembly, Resolution 1301 (2002), para 23, 

„calling on the Kingdom of Belgium to fully implement, without further delay, the judgment 

of the European Court of Human Rights of 23 July 1968 …“. (Emphasis by the author). The 

last effort to implement the judgment stems from 2014 (Belgian Chamber, doc. 54K0151). 

559 M. Bogaards, Democracy and Social Peace in Divided Societies – Exploring Consociational 

Parties (Palgrave 2014).   
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The Bosnian cases would equally require constitutional reform to be 

implemented. Bardutzky found the Sejdic judgment very promising, but 

admitted that it is very challenging to implement.560 Feldman wrote that 

anyone with knowledge of the local political context could have reasonably 

foreseen that Sejdic would remain unimplemented.561 The window of 

opportunity for improving Bosnia’s main human rights concerns closed 

when (the first and only) constitutional reform attempt with success 

chances failed by a mere two votes in 2006.562 Implementation of 

judgments unwinding a power sharing system is difficult because of the 

possible lack of a constitutional moment for implementation and the high 

majorities required for it.  

As a principle, judges should implicitly weigh whether the ‘right’ at stake 

trumps the present and future costs of non-implementation to their judicial 

legitimacy and society at large.  

Fifth, courts should consider whether their judgments contribute to the 

integration of society. More broadly, the Human Rights Court should pay 

attention to why a state is discriminating and what are the reasons for it. 

The Strasbourg Court, or highest courts at national level, when faced with 

an equally plausible alternative between a constitutional choice that builds 

bridges between the country’s different nations and one that divides them, 

                                                      
560 Bardutzky defined the judgment as promising as difficult to implement. This holds 

particularly true for the presidency, which has control over armed forces. Bardutzky, supra 

n. 461, p. 333.  

561 D. Feldman, 'Sovereignties in Strasbourg' in R. Rawlings, P. Leyland and A. Young (eds.), 

Sovereignty and the Law - Domestic, European, and International Perspectives (OUP 2013) 

p. 213 at p. 223. 

562 J. Marko, 'Constitutional Reform in Bosnia and Herzegovina 2005-2006', 5 European 

Yearbook of Minority Issues (2006/07) p. 207. 
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should opt for the former. This integrative consideration carries particular 

weight when it touches upon essential notions of justice, such as reversing 

policies that led to elimination of difference in the form of ‘right peopling’ a 

particular territory such as expulsion, secession and political 

homogenization in the form of assimilation.563 The South African example 

is telling in that regard, as courts are constitutionally obliged to interpret 

the bill of rights in such a way as to promote the values of an open and 

democratic society based on “human dignity, equality and freedom”.564 

The question for the Human Rights Court is: does the judgment promote 

equality and integration? Nikolaidis argued that the function behind the 

equality principle in Strasbourg case law is to eradicate prejudice and 

stereotyping.565 Although it is not spelled out clearly, this principle is 

already the rationale behind many Strasbourg decisions,566 including Sejdic 

and Zornic.567  

 

                                                      
563 B. O Leary, 'The Elements of Right-Sizing and Right-Peopling the State', in B. O’Leary, I. 

Lustick and T. Callaghy (eds.), Right-Sizing the State – The Politics of Moving Borders (OUP) 

p. 15 at p. 28. 

564 Section 39 of the Constitution of South Africa. 

565 C. Nikolaidis, The Right to Equality in European Human Rights Law: The Quest for 

Substance (Routledge 2014).  

566 Marko, supra n. 439. 

567 In Sejdic, the Court put some weight on the opinion of the Venice Commission, which 

had found that Bosnia’s ethnic system did not produce integration but ethnic 

entrenchment. 'Amicus Curiae Brief in the Cases of Sejdic and Finci v. Bosnia-Herzegovina 

pending before the ECtHR', 483/2008, Strasbourg, 22 October 2008, para 33.  See as well 

the remarks of Pallaver on South Tyrol, supra n. 548.  
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10) Conclusion 

The question that drives this article is to uncover how the Court dealt and 

how it should deal with the tension between the ‘rights’ and the ‘democracy’ 

principle in first order challenges.  

The premise therefore is that there is a ‘problem’. For states, the Strasbourg 

Court invaded their ‘democratic’ terrain through a burgeoning minority 

rights jurisprudence. The fierce and lasting criticism from some convention 

states induced scholars and judges to find a new balance between the rights 

and democracies principles. Proceduralist theories identified “interesting 

golden means” to maintain principled judicial decision making while at the 

same time loosening the grip on member states.568 This intervention is 

situated in that broader framework.  

The paper discusses human rights challenges to internal political 

structures, a tiny but incredibly explosive subset of cases that Strasbourg 

judges find on their benches from time to time. The Bosnian cases Sejdic-

Finci and Zornic are noteworthy because the Court applied its ‘burgeoning’ 

anti-discrimination case law to an area generally off-limits for international 

courts. Such courts as a precautionary measure stay clear of the mined 

terrain of internal political structures. Prudence had hitherto been the 

leitmotiv of the Court’s election case law.  

At odds with these expectations, a nearly unanimous Court laid down 

strong legal principles in the Bosnian cases. These include that the legislator 

has to take account of an individual’s identity choice when designing the 

electoral system. This seems to partially overrule Mathieu-Mohin v. 

Belgium, where a comfortable Court majority found no problem in 

                                                      
568 See, inter alia, Popelier supra 518, at p. 260. 
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externally imposed limits to self-classification. The broader practical 

challenge is to translate legal principles into politically acceptable and 

viable solutions. Tom Ginsburg similarly reasoned that the Bosnian cases 

force us to think about the deep tension between what is principled and 

what is possible.569  

The principles laid down in the Bosnian cases could be applied by courts in 

the context of other power sharing systems. For instance, in Belgium 

candidates for election need to declare themselves as French or Dutch-

speakers and in South Tyrol (Italy) everyone, including candidates for 

political office, need to affiliate with either the Italian, German or Ladin 

language group. Mutatis mutandis, the same applies to Northern Ireland and 

Bosnia. Seen in this light, the principles developed by the Court cast a 

shadow on other political systems that are built on politically salient group 

identities, as a consociational democracy is conceptually difficult to 

reconcile with full freedom of self-classification. 

 

Human rights courts and bodies have arrived at a crossroads. For Christine 

Bell they wrestle with two equally unsatisfying options: deference or 

“muddling through”.570 The aim of the integrative democratic tolerance 

approach is to open a third way, one in which (inter)national court 

decisions on such first order challenges are firmly couched in democratic, 

legal and integrative principles. It is not a closed package, but a series of 

considerations that the Court should put on the scale when balancing rights 

                                                      
569 Ginsburg, supra n. 496. 

570 C. Bell, Power-sharing and human rights law, 17(2) The International Journal of Human 

Rights (2014) p. 204 at p. 229. 
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with public interests in these difficult cases. The approach incorporates 

both procedural and substantive criteria as well as the necessary flexibility 

to reconcile what is principled with what is possible. It deserves listeners.  
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The Strasbourg Court and Challenges to the Constitutional 
Architecture of Bosnia-Herzegovina and other Post-

Federalist Countries 
 

Stefan Graziadei 

Abstract: In Pilav, the Strasbourg Court has ruled that constitutional 

provisions to Bosnia's presidency violate the European Human Rights 

Convention, because they combine a territorial mode of election with an 

ethnic component. At a deeper level, the case is about 'the minimum 

requirements of a democratic system of political law-making at the level of 

domestic government and the scope and content of fundamental rights’. 

Pilav maps onto the relation between national political accommodations in 

divided polities and non-discrimination and democracy principles at the 

core of the Convention system and beyond. The paper discusses the 

implications of the ruling within the consociational context and offers 

guidance about its implementation. The key argument is: rather than 

referring to the universality of human rights and applying them to 

consociations, courts should ground their legal argument within a broader 

political theory about national democracy, and consider local conditions 

and problems. 
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1) Introduction  

In June 2016 the European Court of Human Rights571 ruled that 

constitutional provisions about the composition of Bosnia’s presidency 

violate the Convention, because they combine a territorial mode of election 

with an ethnic component.572 The Court’s finding did not come as a surprise, 

as this was the third time over the last seven years that the Strasbourg Court 

has found the structure of government in Bosnia to be in breach of 

Convention rights. 

The human rights problem of Bosnia’s constitution has always been the 

same: it ties the right to run for certain elected offices to ethnic labels. So, if 

you happen to be someone not belonging to a titular nation, either by ethnic 

category (Sejdic-Finci v. Bosnia-Herzegovina)573 or by choice (Zornic v. 

Bosnia-Herzegovina),574 you are, so the European Human Rights Court 

ruled, unrightfully excluded from running for the presidency and the second 

chamber. The present case, Pilav v. Bosnia-Herzegovina, is different because 

the applicant was not prevented from running for presidential office. In 

order to make use of that right, however, Pilav would have had to move to 

another territorial entity within the country.  

The doctrinal question was therefore if such residence-based requirement 

based on ethnic identity is compatible with the principle of democracy that 

stands at the basis of the European Convention. Sejdic, the first decision of 

                                                      
571 Throughout this paper, the following terms are used interchangeably: European Court 

of Human Rights, Strasbourg Court, European Court.  

572 Pilav v. Bosnia-Herzegovina, ECtHR Judgment (9 June 2016) Application No. 41939/07. 

573 Sejdic and Finci v. Bosnia and Herzegovina, ECtHR Grand Chamber Judgment (22 

December 2009) Applications Nos. 27996/06 and 34836/06. 

574 Zornic v. Bosnia-Herzegovina, ECtHR Judgment (15 July 2014) Application No. 3681/06. 
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the European Court touching the Convention’s general prohibition of 

discrimination, was widely considered a landmark (not least because it 

required an amendment of a member state’s constitution). At first sight, 

Pilav seems merely to confirm what is already known: the fragmentation of 

electoral rights on the basis of ethnicity in Bosnia’s Constitution violates 

international human rights law. So, is Pilav any different from earlier cases 

challenging Bosnia’s constitutional structure? 

On the internal dimension, the consequences of these rulings are clear but 

the normative hierarchy between Convention and Constitution remains 

object of dispute. Among the judges of the Constitutional Court of Bosnia 

there is consensus that the Strasbourg judgments require an amendment of 

the Bosnian Constitution: “It is undisputed that it unambiguously ensues 

from the[earlier] Sejdic and Finci decision that the Constitution of BiH ought 

to be amended.”575 Notwithstanding the agreement between judges about 

the need to reform Bosnia’s Constitution, political consensus for 

implementation has remained elusive. The main debate in the domestic 

context is the question of the normative hierarchy between the national 

Constitution and the Convention, a question that continues to sharply 

                                                      
575 U-14/12, Constitutional Court of Bosnia-Herzegovina [hereinafter referred to as 

Constitutional Court] Judgment (26 March 2015), para 74 of the majority judgment and 

para 2 of the joint dissenting opinion. Judgments of the Bosnian Constitutional Court are 

available both in the country’s local languages and in English at: 

http://www.ccbh.ba/odluke/#. Along with the Lautsi case referred to below, there are 

other ECtHR cases where national constitutional courts have expressed their 

unwillingness to accept the ECtHR reasoning: R (Chester) v Secretary of State for Justice and 

McGeoch v The Lord President of the Council & Anor [2013] UKSC 63; Görgülü, BVerfGE 

[Federal Constitutional Court] (14 October 2004) 2 BvR 1481/04; JSC Yukos Oil Company 

against Russia, Constitutional Court of the Russian Federation (January 19 2017) No. 1-P. 

http://www.ccbh.ba/odluke/


 209 

divide the Constitutional Court.576  

The fundamental questions brought to the fore by the Pilav case reflect 

beyond the domestic context. Pilav, and the Bosnian cases more in general, 

are paradigmatic examples of judicial challenges to foundational political 

bargains waged with the weapons of international non-discrimination and 

equality norms. The deeper questions are about opportunity, timing and 

consequences of judicial intervention on questions of high politics: “Should 

courts modify the original bargain embodied in any constitutional 

order?”577 What are the consequences of an expansive approach to 

constitutional interpretation on the political settlement itself and on future 

constitutional negotiators who must realize that the commitments they 

                                                      
576 Ibid, the dissenters disagree with the majority because the European Convention cannot 

supersede unambiguous provisions of national constitutional law [„The European 

Convention is not above the Constitution of BiH, since the European Convention has a 

constitutional status based on the Constitution of BiH... (The Constitutional Court) may not 

amend the Constitution regardless of certain illogicalities in the constitutional 

arrangements and of contradictions between the Constitution of BiH and the European 

Convention.“] 

577 Tom Ginsburg, “Review of Courts and Consociations”, Int’l J. Const. L. Blog (16 August 

2013), available at http://www.iconnectblog.com/2013/08/review-of-courts-and-

consociations-by-christopher-mccrudden-and-brendanoleary-oup-2013. Christopher 

McCrudden and Brendan O'Leary, Courts and Consociations: Human Rights Versus Power 

Sharing (OUP, New York, 2013). Diana Kapiszewski, Gordon Silverstein, and Robert A. 

Kagan have assembled an excellent collection of essays centred on the question when and 

how courts perform roles that are politically consequential, Consequential Courts - Judicial 

Roles in Global Perspective (Cambridge University Press, New York, 2013). Alex Schwartz 

and Colin Harvey edited a particularly timely volume on the query how the circumstances 

of a divided society influence the conception of rights based constitutionalism (eds.), Rights 

in Divided Societies (Hart, Oxford, 2013). 
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take at the negotiating table can be undone by courts? 

The relevance of this question extends beyond the consociational context to 

other polities facing the tension internal peace versus human rights.578 

Courts have two broad options to address this tension.  They can either 

refuse to judicially review foundational agreements such as the granting of 

immunity to former high state officials (Pinochet case), 579 based on a 

historical or a positivist interpretation of the constitution (or an ex-post 

rationalization based on such reading of a constitutional text). The risk of 

such judgments is to uphold historic injustice, delay democratization and 

violate rights written into national and international law in the name of 

stability. The other option is to unwind these provisions in light of broader 

principles of the rule of law; with the risk to unsettle a compromise that 

serves as the basis for a fragile internal peace. This is the tension that 

constitutional courts such as the ones in Colombia are facing, that is what 

are the constitutionalist limits to transitional or exceptional measures that 

have been adopted with the aim to end or prevent internal strife?580  

The Bosnian cases (Sejdic-Finci, Zornic, Pilav) are significant because they 

                                                      
578 Christine Bell, Peace Agreements and Human Rights (OUP, New York, 2000). Antoine 

Buyse and Michael Hamilton, Transitional Jurisprudence and the ECHR - Justice, Politics and 

Rights (CUP, Cambridge, 2011).  

579 Marny A. Requa, “A Human Rights Triumph? Dictatorship-era Crimes and the Chilean 

Supreme Court,” 12(1) Human Rights Law Review (2012), 79-106. 

580 The Court started to address some of these hard questions in the case about the 

admissibility of a referendum on the peace agreement between the FARC and the 

Colombian government. However, by referring to the referendum as a political and not 

legal document the Court barely scratched the surface of the profound questions 

subsequent cases would inevitably bring to the fore. Colombian Constitutional Court (18 

July 2016) C-379/16. 
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raise some of the hard questions that divide constitutional theory. As Ran 

Hirschl put, both the Lautsi case (on the crucifix in public schools in Italy) 

and the Bosnian cases are some of the best examples to illustrate ‘the 

tension between cosmopolitan theory and the local traditions in 

comparative constitutional jurisprudence.’581 The words of Joseph Weiler 

in his pro-bono intervention on behalf of eight governments in Lautsi 

perfectly resonate with the Bosnian cases: “This case is not only about [a 

particular issue that is highly sensitive in the local context], it is also about 

the tension between individual rights and collective identity, the tension 

between the role of courts and of political democratic institutions, and the 

tension between the uniform values which the Convention system espouses 

and the rich diversity that characterizes the European legal landscape.”582  

The case is relevant in particular for the debate about the limits of 

reasonable accommodation in the constitutional setting of consociational 

democracies and multi-national political systems. It equally touches the 

ongoing debate on the role of the European Court of Human Rights in 

promoting democracy and a more just social order in the context of 

transition.583  

                                                      
581 Ran Hirschl, Comparative Matters – The Renaissance of Comparative Constitutional Law 

(OUP, New York, 2014), 

201-2. 

582 Transcript of Joseph Weiler’s testimony before the European Court of Human Rights in 

the hearing for the Lautsi case; available at https://dotsub.com/view/65bc5332-aa10-

4b8c-bc50-d051e8f4fcc7. 

583 „Debating ‚Transitional Cosmopolitanism’ through Courts,” University of Oslo 

conference, 3-14 March 2014. “Special Issue: Cosmopolitan Law and the Courts”, 7(1) 

Transnational Legal Theory (2016).  
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Pilav also gives evidence for the cross-nationalization of human rights 

litigation to shape the constitutional architecture of democratic politics. 

Pilav’s plea was supported by part of the organized international human 

rights community. Cardozo Law School’s Human Right’s Clinic, Minority 

Rights Group International and Human Rights Watch intervened as amici. 

These organizations intervened out of the conviction that Pilav is a 

fundamental case through which the European Human Rights Court is 

constructing the constitutional essentials of democratic politics in Europe. 

The amici submission can be taken as evidence for the progressive trans-

nationalization of NGO human rights litigation584 to shape standards of 

equality and non-discrimination even beyond the domestic context.   

The tone of NGO interventions and prominent academics was that any case 

of direct discrimination should induce the Court to find a violation of the 

Convention. Judge Mijovic concurred by saying that no mandatory 

declaration of ethnic identity as a condition for standing in election is 

compatible with the Convention, safe for the most exceptional 

circumstances where massive atrocities happened.585 This seems to be 

backed by evolutions in contemporary constitutionalism, with the 

prohibition to base a state’s constitutional identity on the ethnos.586 The 

paper invites the reader to shy away from such general answers to 

questions that are of considerable complexity.  As Judge Bonello cautioned, 

                                                      
584 Christopher McCrudden, “Transnational Culture Wars,” 13(2) International Journal of 

Constitutional Law (2015), 434-462.  

585 ECtHR, op.cit. note 573, partly concurring opinion of judge Mijovic, joined by judge 

Hajiyev All quotes of judge Mijovic refer to her opinion in this case. 

586 Ruti Teitel, “Transitional Justice and the Transformation of Constitutionalism,” in 

Rosalind Dixon and Tom Ginsburg (eds.), Comparative Constitutional Law Handbook 

(Edward Elgar, Cheltenham, 2011), 57-76, at 71.  
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the Bosnian cases appear to be the “simplest the Court has had to deal with 

to date, but they may well be, concurrently, among the more insidious.”587  

The central argument of the paper is to emphasize the importance of 

context and advocate for an interpretation of human rights that is sensitive 

to it. The core of the argument applies to deeply political cases that 

challenge the political architecture of a consociational democracy.588 

However, it equally travels to other cases in which courts are faced with the 

tension between human rights and political stability. 

The paper is structured as follows: It will first sketch the relevant 

background, illustrate the divergent approach of the domestic 

constitutional court and the European Court in Pilav, paint a picture on 

possible broader consequences of the ruling, express a note of caution on 

how courts should approach the vexing question of the human rights 

compatibility of group based structures that seem to violate individual 

political rights, and lastly discuss a possible solution to fix the human rights 

problems in Bosnia’s Constitution. 

                                                      
587 ECtHR, op.cit. note 573, dissenting opinion of judge Bonello. 

588 The tension between judicial review and democracy is certainly present in many 

politically salient court cases in member states of the Council of Europe. The question 

object of this paper, that is how to judicially intervene on internal political settlements that 

are intended to keep peace between discrete communities, touches a more limited number 

of polities in Europe (chiefly Bosnia-Herzegovina and Belgium, South Tyrol, Northern 

Ireland, a reunified Cyprus, Ukraine, the Baltic republics and certain CoE member states in 

the Caucasus region).      
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2) Legal Background, Facts and Domestic Case Law 

For a better overview, let’s explain the relevant country and legal 

background in abstract terms. The country whose political organization is 

later challenged in front of the domestic apex court and European Court 

Human Rights Court is composed of three main ethnic groups: A (Muslim 

Bosniaks), B (Catholic Croats) and C (Orthodox Serbs). But it has only two 

territorial sub-divisions: the joint Entity of A-B (Bosniak-Croat Federation, 

officially ‘Federation of Bosnia-Herzegovina) and the one of C (Republika 

Srpska). Group A and B, who have also been in conflict, reluctantly agreed 

to live together in one territorial entity after being pressurized into such 

arrangement by an external power. The second entity is formed by group C. 

Group C had ethnically cleansed members from group A and B from its 

territory in order to create its own state, but reactive ethno-territorialism 

was pursued also by group A and B.589  

Later group C was forced by an external entity under immense military 

pressure to share a home (the state) with group A and B. The groups were 

divided into two distinct apartments (the Entities). The Entities have a high 

degree of self-organization and only a few issues, mostly concerning 

external relations, were agreed to be managed jointly. While a mix of ethnic 

groups shaped the demographic map of the country, territorial Entities 

have to a large degree become mono-ethnic following violent policies of 

ethnic unmixing. So that every group would feel safe and would build trust, 

it was agreed in the peace agreement that power in the country would be 

                                                      
589 Gerard Toal and Carl T. Dahlman, Bosnia Remade: Ethnic Cleansing and its Reversal (OUP, 

New York, 2011), 112-41. 
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shared between groups A, B and C on a paritarian basis and that the two 

Entities would be highly self-governing. 

Since the signature of that peace agreement there is a debate about the 

territorial scope of the special rights for the constituent groups. The peace 

agreement contained a compromise formula with both elements of both the 

ethnic and the civic concepts. The Constitution attributes a constituent 

status and thereby constitutional privileges to the three main ethnic groups, 

but also mandates positive measures for the return of displaced people to 

their pre-war place of residence and includes, as a dynamic element of 

societal transformation, the direct applicability of a significant body of 

international law in the country’s legal order including the “priority over all 

other law”590 of the European Human Rights Convention.  

The question at the heart of internal and international litigation challenging 

the original constitutional structure of that country were essentially 

twofold: 1) are special rights awarded only to titular nations constitutional? 

2) If special rights reserved only to titular nations are constitutional, can 

they be differentiated on a territorial basis? 

These two questions are far from being theoretical only. Whether the 

country gives political equality to its constituent groups only or as well to 

others, and if constituent equality applies throughout the country or only in 

the Entities, is a politically consequential decision. It concerns the 

constitutionality or the constitutional obligation for positive measures 

(such as quotas or affirmative action) in the public sector at sub-national 

level (public administration, judiciary, law enforcement) as well the 

                                                      
590 Article II.2, Constitution of Bosnia-Herzegovina. 
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composition of highest political offices both at state as an entity level. 

Ultimately the answer to these questions defines the law of diversity in a 

particular polity.  

In a gradual evolution of judicial challenges, both questions were first to be 

answered by the country’s internationalized constitutional court (one third 

of the judges have to be foreigners) in reference to the sub-national layer of 

government. In a landmark shaping the constitutional evolution of the 

country, a narrow majority of the Court decided that non constituent groups 

had to be included in the political system; and that the principle of 

constituency of peoples implied collective equality of all three groups 

without territorial delimitations.591 The reasoning on the latter point was 

based on the fact that the territorial delimitation of rights created a de iure 

discrimination (veto power only for certain groups and not for others, 

depending on the entity) and a de facto discrimination (in practice a mono-

ethnic public administration, law enforcement and judiciary).592 Ethnic 

identity therefore served as a basis for unequal treatment with the 

consequence of exclusion. The Court ruled that a difference in treatment 

leading to segregation is unconstitutional, and so are internal territorial 

delimitations serving the aim of ethnic separation.593 

The principle of multi-ethnicity, the collective equality of constituent 

groups and the right to return were the correctives to ethnic discrimination 

and ethnic domination that lay at the ground of constitutional reform. 

                                                      
591 U-5/98-III, Constitutional Court Judgment (30 June and 1 July 2000). 

592 Joseph Marko, “’United in Diversity?’ Problems of State and Nation-building in Post-

conflict Situations: The Case of Bosnia and Herzegovina,” in 30(3) Vermont La Review 

(2005-6), 503-50, at 536-7. 

593 U-5/98-III, op.cit. note 591, paras 57 and 60. 
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Individual equality should be achieved with the help of group equality. The 

reform’s aim was to re-integrate the country through group rights to 

participation in the public and political life of the entities: governments, the 

judiciary and the administration had to reflect the demographic balance as 

it existed before the war.594 The Court however warned the constitutional 

legislator from extending the ethnic institutional model of the state level to 

other levels of government; as the special collective rights were legitimized 

only by their constitutional rank they had to be narrowly construed.595 The 

Court required constitutional reform to go beyond establishing equality 

between constituent groups regardless of territorial distinctions, and to 

open up spaces of political representation to so-called ‘Others’ (minorities, 

people from mixed marriages or citizens who don’t identify with any 

constituent group).  

At the central level the problem of the exclusion of the ‘others’ and the 

overlapping between territory and ethnicity persisted. The principle of 

multi-ethnicity remained limited by the internal territorial sub-division of 

the country. The member of the presidency belonging to group C was to be 

elected from the territory of C, while the members of group A and B were to 

be elected from the joint territory of A-B. This is not restricted to the 

presidency but extends as well to the country’s upper chamber.  

The Venice Commission criticized that this system excluded a significant 

part of the population from the right to run for elections.596 The exclusion 

                                                      
594 Florian Bieber, Post-War Bosnia: Ethnicity, Inequality and Public Sector Governance 

(Palgrave MacMillan, Basingstoke, 2007), 121-32. 

595 U-5/98-III, op.cit. note 591, para 68.  

596 Venice Commission, “Opinion on the Constitutional Situation in Bosnia-Herzegovina 

and the Powers of the High Representative,” Venice (11 March 2015), para 20.  
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is in fact twofold and touches both questions raised earlier. The 

Constitution excludes members of ‘Others’ (national minorities, mixed 

marriages and those wishing not to be ethnically identified) from 

competing for the presidency or being elected in the upper chamber. This is 

the issue which the European Court had to tackle in the Sejdic-Finci 

landmark case. Second, members of constituent peoples with the ‘wrong’ 

residency were equally excluded. Grewe and Riegner argued that the 

overlapping between territory and ethnicity did not sit easily with rights 

enshrined in the European Convention: “The specific interconnection of 

territoriality and ethnicity… raises serious normative problems with regard 

to the passive right to vote and democratic equality.”597 The vexing question 

therefore was: does this ethno-territorial mix violate an individual’s right 

to run for elected office?  

At first (in the year 2000), the country’s constitutional court dismissed that 

argument. The Court reasoned that there was no ‘strict’ identification 

between territory and ethnicity in the constitutionally enshrined electoral 

rules for the state presidency: 

A strict identification of territory and certain ethnically 

defined members of joint institutions of BiH in order to 

represent certain constituent peoples is not even accurate 

                                                      
597 Constance Grewe and Michael Riegner, "Internationalized Constitutionalism in 

Ethnically Divided Societies: Bosnia-Herzegovina and Kosovo Compared," 15 Max Planck 

UNYB (2011), 1-64, at 30. Grewe developed a similar argument in „Territorialität und 

Ethnizität in Bosnien-Herzegowina oder wie unmöglich ist die Demokratie?,“ in 

Europäisches Zentrum für Föderalismus-Forschung Tübingen [European Center for the 

study on Federalism in Tübingen] (ed.), Jahrbuch des Föderalismus (Nomos, Baden-Baden, 

2010), 329-340. 
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with respect to the rules on the composition of the 

Presidency as laid down in Article V, first paragraph: “The 

Presidency of Bosnia and Herzegovina shall consist of 

three Members: one Bosniac and one Croat, each directly 

elected from the territory of the Federation, and one Serb 

directly elected from the territory of the Republika 

Srpska”. It must not be forgotten that the Serb Member of 

the Presidency, for instance, is not only elected by voters 

of the Serb ethnic origin, but by all citizens of the 

Republika Srpska with or without a specific ethnic 

affiliation. He thus represents neither the Republika 

Srpska as an Entity nor the Serb people only, but all the 

citizens of the Republika Srpska electoral unit. The same 

also holds for the Bosniac and Croat Members to be 

elected from the Federation.598 

The Court found that effective participation of all citizens in the elections 

was sufficient to break the link between territory and ethnicity. It did not 

extend its analysis of the concept of efficient participation to candidates 

running for office. The Court’s reasoning seems to borrow from the 

European Court’s approach to the Belgian consociational cases. In Mathieu-

Mohin and Clerfayt v. Belgium, the Strasbourg Court held that citizens from 

one language group situated in the territory of the other language group are 

in “no way deprived of their electoral rights by the mere fact that they must 

vote for candidates [who have to identify, at least in part, with the other 

language group]”.599 

                                                      
598 Constitutional Court of Bosnia, op.cit. note 593, para 65. 

599 Mathieu Mohin and Clerfayt v. Belgium, ECtHR Judgment [Plenary] (2 March 1987) 

Application No. 9267/81, para 58. 
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While the quoted paragraph of the domestic court’s ruling was dictum, 

about five years later the composition of the presidency was indeed 

challenged before the country’s internationalized constitutional court in 

several cases.  

The legal problem the Court had to wrestle with was whether the text of the 

Constitution, which prevents members from group A and B to be elected in 

the territory of C and vice versa, was in line with the European Convention. 

The broader question therefore is how the constitution maps onto the 

European Convention. The narrower question relevant for our purposes is 

whether the constitutionally mandated election system could limit certain 

special rights of political participation of constituent peoples to the 

territorial entity with which they are associated. This turns also on the 

question about the very essence of the right to vote, and whether the 

combination of territorial and ethnic elements curtails the essence of the 

right to vote and impedes its effectiveness.600 

In a first case (brought in 2006), a member of the state presidency – 

Sulejman Tihic - asked the Constitutional Court whether the constitutional 

disposition about the composition of the country’s tripartite presidency 

was in line with the European Convention.601 The first Tihic case was 

rejected by a unanimous Court, because the applicant had asked to review 

the compatibility of a specific Article of the Constitution with the European 

                                                      
600 Ibid., para 52: although states have a wide margin of appreciation in the sphere of 

electoral law, it is for the Court to determine whether “the conditions do not curtail the 

rights in question to such an extent as to impair their very essence and deprive them of 

their effectiveness”; and that the restrictions follow a legitimate aim and are not 

disproportionate.   

601 U-5/04 (Tihic I), Constitutional Court Judgment (31 March 2006). 
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Convention. Tihic then brought a second case through which he did not 

challenge the Constitution directly, but the provision in the electoral code 

giving effect to the Constitution.602 He relied on Article 1 of Protocol 3 (the 

right to vote), and on Article 1 of Protocol 12 (general prohibition of 

discrimination). This time, the case was declared inadmissible only by a 

majority of judges. The French-German judge and the Venice Commission 

would have partially dismissed the case based on Article 3 of Protocol 1, 

because the right to vote only guarantees the right to elect the legislature, a 

category which could not be functionally extended to include the country’s 

presidency.603 They would have however found a violation based on the 

general prohibition of discrimination. The majority of the Court dismissed 

Tihic’s claims essentially for reasons of normative hierarchy: these judges 

argued that their job was to uphold the Constitution and not to render it 

ineffective.604 

                                                      
602 U-13/05 (Tihic II), Constitutional Court Judgment (26 May 2006).  

603 AP-2678/06 (Pilav), Constitutional Court Judgment (29 September 2006), para 21. 

Constitutional Court, op.cit. note 601 (Tihic II), dissenting opinion of judge Grewe [“The 

right to free elections is not applicable in this case since the Presidency is not a legislative 

body; insofar the request is ill founded.”]. Venice Commission, “Amicus brief in the cases of 

Sejdić and Finci v. Bosnia and Herzegovina (Applications no. 27996/06 and 34836/06)”, 

Venice, 17-8 October 2008 [“The Commission is of the opinion that Article 3 of Protocol No. 

1 is not applicable to the elections to the Presidency of Bosnia-Herzegovina.”] 

604 Constitutional Court judgment, op.cit. note 602 (Tihic II), para 10: „The Constitutional 

Court has no competence to decide the case, because this would otherwise imply a review 

of conformity of the constitutional provision with the provisions of the international 

documents relating to the human rights, and it has already took the position that these, i.e. 

the European Convention, could not have a superior status in relation to the Constitution 

of BiH (U 5/04 of 27 January 2006).“  
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In a third case Ilijaz Pilav, a doctor from Srebrenica, brought a constitutional 

challenge to the decision of the country’s election commission which had 

denied him the right to run for presidential office. The election commission 

established that he could not run for president because his residence was 

based in the ‘wrong’ territorial entity. In contrast with earlier case law, the 

Constitutional Court ‘surprisingly’605 found Pilav’s case admissible. It 

thereby accepted to review the national constitution in light of the 

European Convention. A 7-2 majority of the Court rejected his claim on 

proportionality grounds: “[the restrictions imposed upon the applicant] … 

are proportional to the objectives of general community in terms of 

preservation of the established peace, continuation of dialogue, and 

consequently creation of conditions for amending the mentioned 

provisions of the Constitution and Election Law [of the country].”606 

In her dissenting opinion, the French-German judge of the Court argued that 

the Constitution was a living instrument to be read as a coherent whole. 

From a systemic interpretation of the Constitution she concluded that it was 

impermissible to combine territoriality and ethnicity: “The only legitimate 

aim appropriated to the current situation in [the country] consists of 

excluding the territorial criterion in presidential elections.”607 The French-

German judge’s technique of constitutional interpretation is an example of 

                                                      
605 Joseph Marko, “Comments by Prof. Dr. Joseph Marko, the judge rapporteur in the Case 

No. U 5/98,” in Christian Steiner and Nedim Ademovic (eds.), Constitution of Bosnia-

Herzegovina: Commentary (Konrad Adenauer Stiftung, Sarajevo, 2010, translated by 

Dragana Colakovic), 83. The decision of the Court was insofar surprising, because in the 

same year it had rejected analogous cases as inadmissible (the mentioned decisions U-

5/04 and U-13/05).  

606 Constitutional Court Judgment, op.cit. note 603 (Pilav), para 22.  

607 Ibid., dissenting opinion of judge Grewe. 
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what Jeffrey Goldsworthy called ‘purposive positivism’;608 she has a holistic 

and monist conception, in which the deeper principles of the European 

Convention are woven into the constitution and function as its ultimate 

source of authority.609 For that judge, the adoption of Protocol 12 to the 

Convention modified the entire ‘spirit’ of the Constitution, which justified 

to re-read express constitutional provisions so to conform to superior 

supra-national law. Her reasoning was based not only on Convention law, 

but also on national constitutional law, in particular the principle of 

constituency of peoples without territorial delimitations and the 

prohibition of ethnic separation through territorial delimitation.610  

                                                      
608 Jeffrey Goldsworthy, “Conclusions”, in ibid., (ed.), Interpreting Constitutions – A 

Comparative Study (OUP, New York, 2006), 322.  

609 Grewe’s reasoning is holistic, in the sense that for her the constitution is a normative 

structure imbued with deeper principles and abstract norms. The monist nature of the 

Bosnian Constitution requires, according to Grewe, that the Constitutional Court interprets 

the principle of the democratic state, the rule of law and free elections in line with their 

nature in advanced democracies: “This Constitution” as well as the role of the 

Constitutional Court to uphold the Constitution, has to be taken in a wide sense. Indeed, 

the Peace Agreement represents as a whole the “Constitutional Charter” of Bosnia and 

Herzegovina … the Constitution of Bosnia and Herzegovina must be viewed as a unity 

whose parts are closely connected and some provisions cannot be interpreted separately 

without taking into consideration the complementary meaning of other provisions. For 

example, Article I.2 determines that Bosnia and Herzegovina shall be a democratic state, 

which … implies the obligation of creating a state structure that can endure the test arising 

out of the obligation to establish the highest principles – the principles of a democratic 

state, the rule of law and free elections in the specific sense which these terms mean in the 

developed democratic countries with long lasting practice in establishing those principles.” 

Dissenting opinion of judge Grewe, op.cit. note 602 (Tihic II). 

610 Constitutional Court Judgment, op.cit. note 591 (Constituent Peoples). Marko, op.cit. note 

592, 530-43. 
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The British judge of the Constitutional Court, who follows a more textualist 

(legalist) approach to judicial interpretation,611 would have declared the 

case inadmissible. He argued that the unwinding of an” express and 

unambiguous” provision of the Constitution is “constitutionally 

impermissible”. His opinion is an example of a less extreme version of 

normativism; words can be interpreted in light of the purposes but cannot 

override them:612 

Had the appellants succeeded in their appeal, it 

would have left Article V of the Constitution with no 

effect whatever. It would have been otiose, reduced 

to empty words. In my view, the Constitutional Court, 

required by Article VI of the Constitution to ‘uphold 

this Constitution’, cannot properly make a decision 

which makes an important part of the Constitution 

wholly ineffective. 613 

However, the British judge recognized that the European Court might have 

a different take on the case. The British judge concluded that Strasbourg 

might decide differently, as the Human Rights Court would not face the 

normative hierarchy constraints that the national apex court was bound to: 

                                                      
611 David Feldman, “Statutory Interpretation and Constitutional Legislation,” 130 Law 

Quarterly Review (2014), 473-97. The author of this text does not make the more general 

claim that the common law tradition is the one of textualism.  

612 Goldsworthy, op.cit. note 608, 322. Feldman prefers a pragmatic approach to 

constitutional interpretation: “A good interpreter will choose a technique suited to the 

provision and the circumstances of the case, to give the best chance of leading to a decision 

which is both legally acceptable and practically workable.” Ibid., 492.   

613 Constitutional Court, op.cit note 606, dissenting opinion of judge Feldman. 
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“An international tribunal such as the European Court of Human Rights 

might perhaps decide that the constitutional arrangements for electing 

members of the Presidency violate rights under the European Convention 

(and nothing I write here should be taken to lend support to that suggestion 

under present conditions). Such a tribunal has no duty to uphold the 

Constitution.”614 

When he turned to Strasbourg (2007), Pilav sought remedy against the 

same human rights violations that he had lamented in the domestic apex 

court, in essence the right to vote and the general prohibition of 

discrimination. Just as in the case he had brought before the national 

constitutional court, he invoked Article 25 of the International Covenant on 

Civil and Political Rights. Said article protects the ‘right of every citizen to 

take part in the conduct of public affairs, the right to vote and to be elected 

and the right to have access to public service.’615 In addition, Pilav relied in 

both cases on the broadest legal instrument he had at his disposal, the 

Convention’s general principle of non-discrimination in Article 1 of Protocol 

12 to the Convention.  

Pending in Strasbourg since 2007, McCrudden and O’Leary argued that 

Pilav was a fundamental case that would shed light on the human rights 

compatibility of consociational structures of government.616 At the time of 

                                                      
614 Jeffrey Goldsworthy, op.cit. note 608, 322. 

615 Human Rights Committee, General Comment 25 (57), General Comments under article 

40, paragraph 4, of the International Covenant on Civil and Political Rights, adopted by the 

Committee at its 1510th meeting, U.N. Doc. CCPR/C/21/Rev.1/Add.7 (1996), para 1. 

616 Christopher McCrudden and Brendan O'Leary, Courts and Consociations: Human Rights 

Versus Power Sharing (OUP, New York, 2013), 117-8. 
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their writing (2013), McCrudden and O’Leary speculated that the Court was 

likely to reject Pilav’s claim.  

They based their assessment on the argument that Pilav was not totally 

deprived of the right to run for presidential office. The two scholars argued 

that there was a key difference between Sejdic and Finci and the Pilav case, 

meaning that in the latter was not totally excluded from the right to vote. 

Sejdic and Finci (as well as the applicant in Zornic) were individuals not 

belonging or willing to affiliate with constituent groups A, B, or C, because 

they felt belonging to a non-constituent group D, E, or F (for instance Jewish, 

Roma or of ‘Other’ origin). As such, they were literally prevented from 

serving in the presidency. Pilav, as a member of a constituent group, could 

have run for presidential office had he taken residency in the territory of 

the other Entity. McCrudden and O’Leary cautioned however that the Court 

might find a violation if it considered that this ethnic arrangement 

undermined the right to return – a cardinal principle of the country’s 

constitutional order aimed at rebuilding the country’s multi-ethnic society 

as it had existed before the war.   

McCrudden and O’Leary´s argument in the Pilav case reflected a broader 

concern: the European Court should devise a political question doctrine to 

escape or at least delay issues in such highly sensitive cases for the 

constitutional order of a country.617 They referred to the writings of 

Alexander Bickel. Bickel argued that courts have many ways of not doing 

(‘deciding not to decide’), not only in substantive terms but also 

                                                      
617 Ibid.  
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procedurally. As one of their ‘passive virtues’618 courts are able to play with 

the factor of time: they can slow down or accelerate the single procedural 

steps of a case.  

In Pilav, the Court seems to have used delaying of the case as a judicial 

strategy. The Court handed down Pilav seven years after Sejdic and ten 

years after the Pilav judgment of the national constitutional court. In 

comparison, the national constitutional court had decided Pilav in nine days 

(!), while it took the European Court more than nine years.619 The European 

Court decided the two related Cypriot cases raising issues of ethnic 

discrimination of constituent communities in the country’s constitution 

within three years of the impugned domestic decision.620 

The timing of the judgment seems well calculated. With the Sejdic and Finci 

(2009) and Zornic (2014) decisions, the European Court had required 

Bosnia to amend its constitution. Constitutional reform however proved 

elusive. A national constitutional court decision, in which Bosnia’s highest 

Court confirmed the need to amend the country’s constitution (2015), 

equally remained unimplemented.621 The EU finally abandoned its 

                                                      
618 Alexander M. Bickel, "Foreword: The Passive Virtues”," 75 Harv. L. Rev. (1961), 40-79. 

Pamela S. Karlan, "Exit Strategies in Constitutional Law: Lessons for Getting the Least 

Dangerous Branch out of the Political Thicket," 82 BUL Rev. (2002), 667-98. 

619 Pilav challenged the decision of the national electoral commission before the 

Constitutional Court on 20 September 2006, shortly before the presidential elections in 

which he desired to be candidate. In light of the urgency of the matter, the Constitutional 

Court took a decision on 29 September 2006. Pilav challenged the decision before the 

European Court on 24 September 2007 (which made its ruling on 9 June 2016).  

620 Aziz v. Cyprus, ECtHR Judgment (22 June 2004) Application No. 69949/01; Ali Erel and 

Mustafa Damdelen, ECtHR Judgment (14 December 2010) Application No. 39973/07. 

621 Constitutional Court, op.cit. note 575. 
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requirement to implement these rulings as a pre-condition for the 

European integration of Bosnia (2014/15). In light of that, the Court’s 2016 

judgment seems designed to keep the pressure on the issue. This brief 

excursus supports the conclusion that the European Court has used the 

factor of time when calibrating its intervention into the democratic politics 

of a member state. 

However, contrary to what McCrudden and O’Leary predicted, the 

European Court unanimously found a violation of the Convention without 

dwelling on local conditions. The majority of the European Court never 

mentioned the right to return in any of the three cases concerning the 

country’s political structure. In the present case the European Court 

conceded that although the factual conditions were different than Sejdic, 

the same legal conclusions applied. The Court could not follow the 

government’s argument that the basis for the difference in treatment was a 

legitimate residency requirement. The European Court proceeded along the 

lines that judge Grewe traced in the domestic court, recalled prior case law 

(Sejdic-Finci and Zornic), and argued that the “combination of ethnic origin 

and place of residence” violated the Convention’s general principle of non-

discrimination.622 

3) Pilav and its Impact on Multinational Political Systems 

The Sejdic-Finci case has raised the question about the compatibility of the 

allocation of high political offices based on ethnic criteria. Ethnic power 

sharing is one institutional mechanisms in the tool box of what Choudhry 

                                                      
622 ECtHR, op.cit. 572, para 48.  



 229 

and Hume called post-conflict federalism.623 The core feature of this type of 

federalism is to design arrangements that help to prevent secession, ethnic 

violence and civil war from (re)occurring in societies divided by cleavages 

of group membership and identification. Institutional systems based on 

post-conflict federalism are to be found in Belgium, Bosnia, Kosovo, South 

Tyrol, Northern Ireland, Cyprus. Some of these polities reflect the 

institutional model of the ‘multi-national paritarian state’.624 Power sharing 

on the basis of ethnicity has elements that are in tension with international 

human rights law. 

The Pilav case has a more limited application to other political systems than 

the Sejdic case. Pilav touches those polities which have opted for an implicit 

ethno-territorial mix in the design of their constitutional structure. Those 

systems which foresee a designation of a specific position based on an 

identity category, linked to a territory, would be equally touched. This could 

be for instance the case it was provided that one of the representatives 

elected in a hypothetical Ladin speaking valley electoral district for the 

South Tyrolean assembly needed to be a Ladin speaker. That a Ladin 

speaker would be elected in that district is just as clear as the election of a 

Bosnian Serb in the electoral constituency of the Republika Sprka for the 

state presidency (the Pilav case); but the difficulty lies in the specific ethnic 

designation tied to a particular public position and its connection to 

                                                      
623 Sujit Choudhry and Nathan Hume, “Federalism, devolution and secession: from classical 

to post-conflict federalism,” in Tom Ginsburg and Rosalind Dixon (eds.), Comparative 

Constitutional Law (Edward Elgar, Cheltenham, 2012). 

624 Francesco Palermo, “Territorial solutions for managing diversity and their changing 

role,” in The participation of minorities in public life, Science and technique of democracy 

series no. 45 (Strasbourg, Council of Europe Publishing, 2011), 25-44, at 29.  
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territory. The specific question raised by the case concerns the question 

whether an electoral system that combines territory and ethnicity is 

compatible with the European Convention of Human Rights.  

The problem in Pilav is that the Bosnian institutional system links pre-

determined political identities (Bosniaks, Serbs, Croats) with territory 

(Federation of Bosnia-Herzegovina, Republika Srpska); a combination that 

is present to a certain extent also in Belgium. Candidates running for office 

for the Belgian Chamber of Deputies in the French and Dutch speaking 

regions (Wallonia and Flanders) cannot choose whether to belong to one or 

the other language group. In the event a French speaker would be elected 

in the Dutch speaking language region, he/she would automatically sit on 

the Dutch speaking group in the parliament. That candidate is therefore 

prevented from representing the constituency reflecting his opinion and 

identity (the French-speaking language group in the Chamber). An elected 

candidate is automatically assigned to a language group on the basis of the 

region in which they stand as a candidate (hence the territoriality criterion). 

If for instance a German speaker is elected to the Belgian Chamber of 

Deputies in the mixed electoral district of Liége (that is he/she takes the 

oath in German), she will nonetheless be part of the French language 

group.625 The choice of language identity through the oath is restricted to 

candidates running in the electoral district of Brussels. Candidates not 

running for the Brussels district have pre-determined political identities 

based on the territory of election; which is a significant analogy with the 

situation in Pilav.  

                                                      
625 Kris Deschouwer, The Politics of Belgium: Governing a Divided Society (Palgrave, 

Basingstoke, 2012), 190.  
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The Bosnian Constitutional Court distinguished the Belgian system due to 

the self-determination of political identities:  

there is at least one striking difference in the 

electoral mechanisms of Belgium on the one hand 

and the Federation of BiH on the other, particularly 

as far as the right to stand as a candidate is 

concerned. The Belgian system does not exclude per 

se the right to stand as a candidate solely on grounds 

of language. Every citizen can stand as a candidate, 

but must – upon his/her choice – decide whether 

he/she will take the oath in French or in Flemish.626 

However, the view of the Court rests on a partial misinterpretation of the 

Belgian system – it is correct insofar as it refers to the system for candidates 

running for the Brussels (earlier the Brussels Halle Vilvoorde) constituency 

but not, as explained before, for the whole of Belgium.  

Belgian scholars argued that the Belgian system should be distinguished 

from the Bosnian one. Sottiaux argued that the Belgian political system is 

based on territoriality and linguistic belonging, which are objective criteria 

that are unrelated to ethnicity. 627 ECtHR judge Mijovic counter-argued that 

“ethnic affiliation [in Bosnia-Herzegovina] is not an objective and legal 

category, but a subjective and political one.”628 McCrudden and O’Leary 

                                                      
626 Constitutional Court, op.cit. note 598 (Constituent Peoples), para 120.  

627 Stefan Sottiaux, De Verenigde Staten Van België - Reflecties over de toekomst van het 

grondwettelijk recht in de gelaagde rechtsorde (Kluwer, Mechelen, 2011), 44. 

628 ECtHR, op.cit. note 573, partly dissenting, partly concurring opinion of judge Mijovic, 

joined by judge Hajiyev.   
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have argued that the Bosnian system, as well as the Northern Irish system, 

could be regarded as being based on national affiliation and political 

opinion, not ethnicity, thus serving a ground of distinction deserving a 

lower level of scrutiny.629 An argument in support of this could be that 

identity categories are not based on objective criteria but are self-chosen. 

For instance, in Belgium and South Tyrol everyone is free to choose his 

political identity; there are no language tests to verify the accuracy of the 

declaration that functions as a ground of distinction. It is unclear what the 

difference between ethnicity and linguistic identity or national affiliation 

would be. In the Bosnian case, the Court remained unpersuaded of such 

argument. As long as the Court has not clarified what ethnic identity is,630 

the Bosnian analogy could apply to Belgium.  

In the Belgian case, there would be certainly solutions that would interfere 

less with the rights of candidates. Leaving the choice to all members to 

choose their language group upon election (such as in the Brussels electoral 

district) would certainly place a lesser burden on candidates wishing to 

represent constituent groups that are minorities in the other territorial 

region. It has to be pointed out that the problem is more theoretical than 

real. As there are no more electoral constituencies that cross the inner 

Belgian language border, the concrete possibility that a party from one 

                                                      
629 McCrudden and O'Leary, op.cit. note 577. Christopher McCrudden, John McGarry, 

Brendan O’Leary and Alex Schwartz, "Why Northern Ireland’s Institutions Need Stability," 

51(1) Government and Opposition (2014), 30-58. 

630 Julie Ringelheim, “Identity Controversies Before the European Court of Human Rights: 

How to Avoid the Essentialist Trap?,” 3 German Law Journal (2002), available at 

http://www.germanlawjournal.com/index.php?pageID=11&artID=167.  

http://www.germanlawjournal.com/index.php?pageID=11&artID=167
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language group would elect a candidate outside its language region is 

remote.  

Also Cyprus is based on the principle of territoriality: The constitutional 

organization of the state (1960 Constitution), the proposed settlements for 

the unification of the island (Annan plan), and the current negotiations are 

all built on the central organizing principle of a bi-communal federation 

based on the territoriality principle. The Annan Cyprus settlement was 

more carefully worded than the Bosnian one. In relation to the Presidential 

Council, its multi-ethnic composition was not ensured through ethnic 

quotas, but through a form of territorial quotas: the six members of the 

Presidential Council should reflect the demographic balance between those 

citizens holding constituent state citizenship of Greek and Turkish Cyprus 

respectively.631  In that case, the question would be whether internal 

constituent state citizenship is a territorial criterion, and whether in turn 

the territorial criterion conceals a form of ethnic discrimination.  

The same holds true for the presidency of the two Cypriote federal 

chambers (under Annan), which cannot be both held by individuals with the 

same constituent state citizenship. Moreover, “two consecutive presidents 

form either Chamber” should not hold the same constituent state 

citizenship.632 More problematic arrangements of the Cyprus plan include 

the provision that the Senate has to have an equal number of Greek and 

Turkish Cypriotes, who shall be elected, and this is another element in 

                                                      
631 Annan Plan, Foundation Agreement - Main Articles, Article 5.2a.  

632 Ibid., Article 23.2. 
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tension with the non-discrimination principle, by Greek Cypriots and 

Turkish Cypriots voting separately.633  

Turning from hypothetical scenarios under the Annan plan to 

discrimination in the actual system, the most serious and concrete problem 

were the restrictions to the right to vote on the ground of ethnicity. The 

Constitution foresees a certain number of parliamentary seats to be 

reserved for the Greek community and a certain number of seats to be 

reserved for the Turkish Community of Cyprus. Due to the withdrawal of 

the Turkish Community from the Cypriote state institutions (1963), 

however, the relevant constitutional articles providing for elections for 

these separate seats had been suspended. This had the effect that Republic 

of Cyprus citizens who were of Turkish Cypriote ethnic origin were 

prevented from voting and being elected in municipal, parliamentary and 

other elections. The European Court of Human Rights was confronted with 

this question in the Aziz case. 634 It ruled that Cyprus must allow Turkish 

Cypriots resident in the Republic to vote and stand as a candidate.  

The European Court however refused to grant similar voting rights to those 

Turkish Cypriots not habitually residing in the Republic of Cyprus. In the 

Erel and Damdelen v. Cyprus case,635  applicants living in the Turkish 

Republic of Northern Cyprus sued the Cypriote government with the aim to 

reinstate separate elections for the parliamentary slots allocated to Turkish 

Cypriots. The European Court dismissed the case on admissibility stage. It 

                                                      
633 Ibid., Article 22.3. 

634 Republic of Cyrpus, Law 2(1)/2006 on Voting Rights of Turkish Cypriot Citizens in the 

Free Areas. 

635 EctHR, op.cit note 620 (Erel and Damdelen). 
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ruled that there are objective and reasonable justifications for 

distinguishing two comparable group of persons: the Turkish Cypriots 

living in the Republic of Cyprus and those living in the Turkish Republic of 

Northern Cyprus.636  

The judgment in Pilav on the prohibition of residence based restrictions 

based on a mix of territorial and ethnic elements does not alter the findings 

of the Court in the earlier Cypriote case, chiefly for three reasons: Erel and 

Damdelen did not live in the government controlled area of Cyprus, they are 

not totally deprived of the right to stand as candidates (they can run for 

election in the North of Cyprus), and they are affected only to a limited 

degree by the acts of the political body they want to stand in election for.  

The issues of voting rights in Bosnia and ethno-territorial accommodations 

for minorities in Kosovo are different but have a common core. The issue in 

Pilav concerns the exclusion of a Bosniak to run for the seat of the state 

presidency in the electoral constituency in which he is living (Republika 

Srpska) on account of his ethnic origin. In a not entirely dissimilar 

provision, the Brussels Agreement (on the Normalization of Relations) 

between Kosovo and Serbia provides that “the regional Police Regional 

Commander for the four Northern Serb majority municipalities…shall be a 

Kosovo Serb…”.637 Citizens not belonging to the locally dominant ethnic 

group in  a specific territory (“Northern Serb majority municipalities”) were 

excluded from a key position, not unlike Pilav. This of course could be 

                                                      
636 Ibid.  

637 First agreement of principles governing the normalization of relations [between Kosovo 

and Serbia]. The legal status of the agreement remains disputed. Serbia does not regard it 

as an international agreement.   
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challenged under the Convention’s general prohibition of non-

discrimination, which is applicable law in Kosovo.638 

In the case of Northern Ireland, the cause for concern is not the combination 

of ethnicity and territory, but the special rights granted to constituent 

political identities compared to the category of ’others’. The Northern 

Ireland Human Rights Commission wrote that the purposive interpretation 

of the European Court in the Bosnian cases has potential repercussions also 

on the Good Friday Agreement. That Commission warned that the cross-

community voting legislation within the Assembly might engage 

Convention rights, as the privileges accorded to constituent groups over 

‘others’ potentially violate the principle of non-discrimination.639 

The tension between human rights and power sharing is not restricted to 

member states of the Council of Europe, but extends beyond it. The 

Lebanese government argued that community distinctions are based more 

on religion than on ethnic origin, but recognized that the Lebanese system 

gave rise to obligations under the Convention on the Elimination of Racial 

                                                      
638 The Serbian Constitutional Court considered that the Agreement raises a political 

question which cannot be judicially reviewed (Case 247/2013, decision of 10 December 

2014). The Kosovo Constitutional Court refused to review the substance of the Brussels 

Agreement (KO 95/13, decision of 9 September 2013). It however decided to review the 

substance of a later agreement between Kosovo and Serbia that was based on the Brussels 

Agreement. It found several inconsistencies with the Kosovo Constitution (K0130/15, 23 

December 2015).  

639 Northern Ireland Human Rights Commission, ‘Opinion of the Commission on the 

Assembly and Executive Reform Bill’ (November 2015), at 

http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_R

eform_Bill_(FINAL).pdf.  

http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_Reform_Bill_(FINAL).pdf
http://www.nihrc.org/uploads/publications/NIHRC_ADVICE_Assembly_and_Executive_Reform_Bill_(FINAL).pdf
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Discrimination (CERD).640 The government recognized that the problem of 

the Lebanese political system is the exclusion of citizens who cannot or 

don’t wish to affiliate with a community: “The disadvantages of the system, 

from the standpoint of the Convention, are that it does not provide for 

persons who do not wish to disclose their descent, ethnic origin or religious 

faith in order to participate in public life.”641 The UN Committee on the 

Elimination of Racial Discrimination (CERD) recommended the phasing out 

Lebanon’s power system: 

While recognizing the need to balance any step with 

the maintenance of peace, [the state party should 

work] towards the gradual elimination of the system 

of confessionalism…, taking into account public 

views and feelings.642   

Broader implications for constitutional design in divided polities. Up to this 

point, power sharing systems based on territoriality had the legal blessing 

from the European Court of Human Rights. In the Belgian Linguistics 

landmark case,643 the Court accepted the territorial organization of the 

Belgian state and its division into separated language regions (including 

unilingual territories). In Mathieu-Mohin v. Belgium,644 the European Court 

found that voters have no right to elect candidates of one’s choice, meaning 

                                                      
640 CERD/C/383/Add.2, para 16-9. 

641 Ibid., para 19.  

642 UN Doc. CERD/C/64/CO/3 (n. 81) para 10. 

643 In the case ‘relating to certain aspects of the law on the use of languages in education in 

Belgium’ v. Belgium [commonly known as Belgian Linguistics], ECtHR Judgment [Plenary] 

(23 July 1968) Applications No. 2126/64 and others. 

644 ECtHR (plenary), op.cit. note 599 (Mathieu Mohin and Clerfayt).  
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those who reflect their identity and opinion. It was no breach of the 

proportionality principle, the supranational court found, to require voters 

to vote for candidates who are willing to affiliate with the dominant 

community of the territory they live in. In their contextual analysis of 

Belgium’s Constitution, Popelier and Lemmens pointed to the important 

consequences of the European Court decisions in Belgian Linguistics as well 

as Mathieu-Mohin and Clerfayt on the domestic constitutional order: “Had 

the ECtHR made the contrary judgment, the entire constitutional 

foundations of the Belgian State would have been at risk”.645 

One could be tempted to say that the European Court has overruled Belgian 

precedent through its Pilav judgment. The Strasbourg Court, 

unambiguously and unanimously, found that the combination of ethnicity 

and territory violated the Human Rights Convention: “The Court considers 

that this exclusion is based on a combination of ethnic origin and place of 

residence, both serving grounds of distinction falling within the scope of 

Article 1 of Protocol No. 12, and as such amounts to a discriminatory 

treatment in breach of Article 1 of Protocol No. 12.”646 This would seem to 

imply that the combination of territory and ethnicity is illegal under the 

European Convention of Human Rights.  

If one takes these recent judgments to their logical conclusion, it means the 

constitutional systems of other countries are vulnerable to claims under the 

European Convention – with implications on the constitutional design of 

these polities. A settlement between Kosovo and Serbia becomes more 

                                                      
645 Patricia Popelier and Koen Lemmens, The Constitution of Belgium – A Contextual Analysis 

(Hart Publishing, Oxford, 2015), 243.  

646 ECtHR, op.cit. note 572, para 48. 
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difficult if no territorial accommodations can be made that take account of 

ethnicity. Legal advisors to UN-led negotiations over Cyprus whom the 

author has consulted admit that the Pilav judgment might make it more 

difficult to reach a negotiated settlement for the reunification of the 

island.647 No case has yet been brought to test the convention compatibility 

of the South Tyrolean system;648 which conditions political participation to 

a declaration of linguistic identity and distributes public resources and jobs 

according to an ethnic key. The ECJ has found a way to side-step this 

politically consequential issue.649  The effects of a violation finding on the 

Northern Irish political settlement are equally difficult to estimate. 

The risk coming with these judgments (and, to a lesser extent, the opinions 

of international advice giving bodies) is to potentially unsettle relatively 

successful consociational accommodations. McCrudden, McGarry, O’Leary 

and Schwartz argued that at this point the Northern Irish institutions 

needed stability (having been reformed several times after the Good Friday 

Agreement), and not external judicial intervention.650 An additional risk is 

that the more international human rights law and the concept of political 

equality are interpreted in a cosmopolitan and universalist spirit, the more 

states with divided polities might be wary to sign on to these treaties. 

                                                      
647 Interview with Joseph Marko, Bozen/Bolzano (Italy), 1 July 2016.  

648 Joseph Marko, “The nature and implications of the judgment of the European Court of 

Human Rights in Sejdic and Finci v. Bosnia and Herzegovina,” published speech at the 

conference Place and role of the Others in the Constitution of Bosnia and Herzegovina and 

future constitutional solutions for Bosnia and Herzegovina , Faculty of Political Science, 

University of Sarajevo, 3 February 2010, pp. 8-10 [on file with the author]. 

649 Kamberaj (C-571/10), Court of Justice of the European Union, 24 April 2012. 

650 McCrudden, McGarry, O’Leary, and Schwartz, Why Northern Ireland’s Institutions Need 

Stability, supra note 629.  
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Belgium has refused to ratify Protocol 12 and other international minority 

protection instruments (‘Framework Convention for the Protection of 

National Minorities’) because of concerns about its territorial system. The 

benefit is to ban discriminations based on ethnicity and help to move the 

political system towards more civic forms of identification. The difficulty is 

whether constitutional designers can find solutions to provide enough 

guarantees of political participation to minorities or constituent nations in 

deeply divided polities, without falling foul of the principle of democratic 

equality between citizens.651 

One could object that, under the margin of appreciation doctrine, it cannot 

be ruled out that the Court is willing to accept an ethno-territorial mix in 

principle. An argument can be made that the difference between Mathieu-

Mohin and Clerfayt and Pilav is more about the Court’s willingness to accept 

the particular challenged provision as proportional to its end. On the other 

side, the distribution of posts between constituent nations was a key 

element of the Dayton Peace Agreement,652 and therefore served a 

                                                      
651 The internationalized Kosovo Constitutional Court ruled the current Kosovo-Serbia 

agreement on the establishment of Serb majority municipalities in Kosovo would breach 

the country’s constitution. Kosovo Constitutional Court Judgment (23 December 2015) KO 

130/15. Influential analyst Bodo Weber argued that the Court’s decision was ‘legal 

violence’ making it harder to find an agreement. Interview with Bodo Weber, ‘Trading 

Democracy for Dialogue’, 20 April 2016, at http://prishtinainsight.com/trading-

democracy-dialogue/.  

652 In its opinion on the Bosnian election law from 2001 [CDL(2001)106fin], the Venice 

Commission pointed out that “the distribution of posts in the State organs between the 

constituent peoples was a central element of the Dayton Agreement making peace in 

Bosnia and Herzegovina possible (para 23).” The justification for this restriction however 

depends on the political evolution of the country.    

http://prishtinainsight.com/trading-democracy-dialogue/
http://prishtinainsight.com/trading-democracy-dialogue/
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particularly important aim. The proportionality assessment remains the 

central tool for assessing the human rights compatibility of the Bosnian 

consociation as well as other consociations. As Judge Bonello cautioned, the 

Bosnian cases appear to be the “simplest the Court has had to deal with to 

date, but they may well be, concurrently, among the more insidious.”653 

I will argue in the next section that a court deciding these difficult questions 

should ground its legal argument of proportionality within a broader 

political theory about national democracy and consideration of local 

conditions.654 In other words, it should domesticate and contextualize 

human rights rather than syllogistically apply a universal rule of non-

discrimination that is insensitive to local contingencies.  

4) Courts v. Consociations – A Note of Caution 

The problem of consociationalism is that deviations from democratic 

equality become ‘frozen’ in the system and, as a result, violate human rights, 

democracy, and core constitutional principles. Richard Pildes elegantly 

described this democratic short-circuit: “The very institutional structures 

perceived as necessary to address ethnic difference synchronically – that is 

at the moment of original democratic institutional formation – often 

undermine the dynamic possibilities of how these identities might shift and 

become more muted over time.”655 Issacharoff concurred: “The deeper 

criticism of consociationalism [from the perspective of a constitutional 

                                                      
653 ECtHR, op.cit. note 573, dissenting opinion of judge Bonello. 

654 The argument relates to the broader debate about universality v. diversity in the 

interpretation of human rights.   

655 Richard H. Pildes, “Ethnic Identity and the Design of Democratic Institutions: A Dynamic 

Perspective,” in Sujit Choudhry (ed.), Constitutional Design for Divided Societies: Integration 

or Accommodation? (OUP, New York, 2008), 173-204, at 174. 
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lawyer] is that crystallizing conflict at one point in time limits the range of 

electoral outcomes and is thus both inflexible and anti-democratic.”656 As 

government becomes less reflective of changes in society, political 

institutions run the risk of “losing their democratic legitimacy.”657 

Not only do these institutions loose legitimacy, often they are also not 

efficient. Judge Mijovic’s reason for concurring with the judgment is that it 

can act as an external trigger for constitutional change: “If nothing is done 

in order to improve the current situation, there is no chance that progress 

will occur.” The Bosnian Constitutional Court equally put an emphasis on 

the efficient operation of governmental structures: “efficient participation 

of constituent peoples in the authorities, if it falls outside the constitutional 

framework, must never be carried out or imposed at the expense of efficient 

operation of the state and its authorities.”658 

 
A finding of violation would therefore depend less on the incompatibility of 

power sharing institutions with human rights norms, but on the concrete 

effect of the challenges dispositions on the efficiency of governance. Courts 

therefore act as ‘intermediary institutions’ that are well-placed to decide 

when original group-based bargains should be ‘unwound’ to move to more 

flexible institutional choice for addressing ethnic difference and improve 

governance.659 

                                                      
656 Samuel Issacharoff, “Courts, Constitutions and the Limits of Majoritarianism,” in Joanne 

McEvoy and Brendan O’Leary (eds.), Power Sharing in Deeply Divided Places (University of 

Pennsylvania Press, Philadelphia, 2013), 214-230, at p. 218.  

657 Ibid., at p. 216. 

658 Bosnian Constitutional Court, U-7/05 of 2 December 2005, para 40.  

659 Pildes, op.cit. note 655, 195. 
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Overall, the Bosnian cases raise hard questions for constitutional theory 

that go beyond the specifics of the Pilav case. This more general question 

whether consociational accommodations are compatible with human rights 

stands at the core of the present section. Bosnian ECtHR judge Mijovic 

criticized the Court for failing to address the important issue of the 

compatibility of consociational structures of government and the general 

principle of non-discrimination: 

The key question that required an answer in this case 

[Sejdic-Finci] was whether that tripartite structure 

was ever justified, and whether it continues to be 

justified. From the perspective of the case-law on 

Article 1 of Protocol No. 12, it would have been not 

only interesting but also very useful had the Court 

decided to give its view on this point.660 

As the Court in subsequent cases relied almost exclusively on the findings 

in Sejdic, the Court has failed to address the broader question raised by 

judge Mijovic. In the silence of the Court, Mijovic spoke out. For her, 

consociational accommodations can be reconciled with Protocol 12 only 

during the time of the immediate aftermath of a violent conflict: 

Hypothetically speaking, were it not occurring in a 

State built on atrocities, massacres and bloodshed, I 

would be of the opinion that, even taken alone, the 

obligation on an individual to declare his or her 

                                                      
660 ECtHR, op.cit. note 573, partly dissenting, partly concurring opinion of judge Mijovic, 

joined by judge Hajiyev.   
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affiliation with an ethnic group in order to stand as a 

candidate for a public position is unacceptable and 

sufficient to find a violation of the prohibition of 

discrimination based on ethnic affiliation.661 

I disagree. In broader perspective, her argument implies that consociational 

accommodations in established democracies (South Tyrol/Italy, Belgium, 

perhaps even Northern Ireland) would not pass muster under Convention 

law. My argument is that the decision of the European Court should be taken 

with a grain of salt rather than being overenthusiastically welcomed as a 

rights triumph. Together with Sejdic-Finci and Zornic, Pilav is part of a triad 

of rulings that fundamentally challenge the legality of consociational 

accommodations.  

The question whether power sharing systems are compatible with the 

principle of equality and non-discrimination does not allow for general 

answers;662 but in those circumstances where consociations have been 

democratically negotiated the European Court’s procedural focus (such as 

in Mathieu-Mohin and Clerfayt) seems preferable over the substantive 

approach taken in Pilav. The Court should take the criteria developed in 

Mathieu-Mohin as a starting point to its enquiry: quality of democratic 

debate, strong and overlapping majorities in parliament, systemic 

considerations (complex system of checks and balances). It could add other 

process related criteria such as systematic periodical review of individual 

rights restrictions against public interest (Zdanoka v. Latvia), such as 

                                                      
661 Ibid.  

662 Ginsburg, op.cit. note 577. 
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practiced in the Northern Ireland Assembly,663 and the factor of time. 

Democratic debate, inclusiveness and consensus should be used as 

indicators to evaluate the latitude given to states in designing the 

architecture of multi-national polities.664 

Let me discuss some factors that courts can take account of when ruling on 

such difficult cases as the Bosnian one.  

Special local needs to address a history of discrimination. The colour-blind 

anti-classification principle, which would bar all ethnic or racial 

classifications, is not regarded as legitimate or desirable for by large 

majorities in societies fractured by cleavages of group membership and 

identification. In places like Bosnia, South Tyrol665 and Northern Ireland666 

the prohibition of ethnic classification has rather been seen as a hardly 

veiled instrument of majority rule if not as a form of indirect ethnic 

subordination. In the latter two cases group classification was introduced 

                                                      
663 Northern Ireland Assembly, “Review of D’Hondt, Community Designation and 

Provisions for Opposition” (18 June 2013), at 

http://www.niassembly.gov.uk/globalassets/documents/reports/assem_exec_review/ni

a-123-11-15-review-of-dhondt-community-designation-and-provisions-for-

opposition.pdf.  

664 Stefan Graziadei, “Democracy v Human Rights? The Strasbourg Court and the Challenge 

of Power Sharing,” 12(1) European Constitutional Law Review (2016), 54-84. 

665 An opinion survey showed that most persons belonging to the German speaking 

population of South Tyrol regard group based protection mechanisms as still necessary, 

while the Italian speaking population tends to view them as superfluous. Thomas 

Benedikter, “Ein Meinungsbild zur Autonomiereform” [Public opinion on the reform of the 

autonomy statute], 6 Politis (2015), 1-30.  

666 John Coakley, „Public opinion and the future of Northern Ireland,“ Queen’s University 

Belfast Working Papers in Conflict Transformation and Social Justice (2014).  

http://www.niassembly.gov.uk/globalassets/documents/reports/assem_exec_review/nia-123-11-15-review-of-dhondt-community-designation-and-provisions-for-opposition.pdf
http://www.niassembly.gov.uk/globalassets/documents/reports/assem_exec_review/nia-123-11-15-review-of-dhondt-community-designation-and-provisions-for-opposition.pdf
http://www.niassembly.gov.uk/globalassets/documents/reports/assem_exec_review/nia-123-11-15-review-of-dhondt-community-designation-and-provisions-for-opposition.pdf
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as a redress against inequalities in group status, in application of the non-

subordination principle. Group differentiation, such as proportional 

allocation of jobs and resources to ethno-linguistic groups, has successfully 

served as a trust building measure between different communities.667 Over 

the last decades, the relations between language groups in South Tyrol have 

improved,668 possibly not in spite of but due to arrangements that give 

security to the titular groups. In these societies the civic elements often 

have to be counter-balanced by ethnic elements to successfully address 

politically salient diversities.   

Capacity to self-reform. I would add that domestic and international courts 

intervening upon these arrangements should crucially take account of the 

capacity of a political system to self-reform. Francesco Palermo, Italian 

senator elected in South Tyrol and former Senior Legal Adviser to the OSCE 

High Commissioner on National Minorities, rightly pointed out that the 

tension and contradiction between consociational systems and 

                                                      
667 Günther Rautz and Gabriel N. Toggenburg, ABC des Minderheitenschutzes in Europa [ABC 

of minority protection in Europe] (Vienna, Böhlau, 2010), at 112-9. Northern Ireland for 

instance was characterized by an important gap in employment between the Protestant 

and the Catholic communities. This was one reason for the outbreak of the ‘Troubles’. Due 

to strong affirmative action measures, this gap has been closed for the first time in 2017. 

Northern Ireland Executive Office, Northern Ireland Statistics and Research Agency, UK 

Office for National Statistics, Labour Force Survey Religion Report 2015 – annual updated 

January 2017, at https://www.executiveoffice-ni.gov.uk/articles/labour-force-survey-

religion-reports, accessed 5 March 2017. 

668 See the table on ‘socio-political cohabitation’ in South Tyrol (1991-2014), in Stephen J. 

Larin and Marc Röggla, “South Tyrol’s Autonomy Convention is not a breakthrough for 

participatory democracy – but it shows how power-sharing can transform conflicts,” LSE 

blog, 20 October 2016, at http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-

autonomy-convention/, accessed 20 December 2016.  

https://www.executiveoffice-ni.gov.uk/articles/labour-force-survey-religion-reports
https://www.executiveoffice-ni.gov.uk/articles/labour-force-survey-religion-reports
http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-autonomy-convention/
http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-autonomy-convention/
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international standards remains ‘inevitable’.669 He argued that this is not 

surprising, as the international system of human rights protection is biased 

in favor of individual rights. Palermo argued that the capacity of the system 

to change and adapt over the years remains the “best guarantee to reconcile 

the different and at times opposed necessities in this delicate area of 

law.”670  

South Tyrol’s system is a good example of that. The South Tyrolean system 

has been considerably liberalized over the last forty years.671 New 

constitutional laws are being tabled in the Italian parliament in this and 

future legislatures that would extend the groups of ethno-cultural right 

holders in the political sphere in South Tyrol.672 Citizen bodies and experts 

(known as the South Tyrol Convention) together discuss reform of the most 

                                                      
669 Francesco Palermo, “Censimento e proporzionale: istituti in evoluzione” [Census and 

ethnic proportionality: systems in evolution”], Day of Ladin Culture (30 September 2011), 

at 

http://www.provinz.bz.it/news/la/news.asp?news_action=300&news_image_id=520353

.  

670 Ibid.  

671 Emma Lantschner and Giovanni Poggeschi, “Quota System, Census and Declaration of 

Affiliation to a Linguistic Group,” in Jens Woelk, Francesco Palermo, and Joseph Marko, 

Tolerance Through Law - Self Governance and Group Rights in South Tyrol (Brill, Leiden, 

2008). 

672 Italian Chamber of Deputies, Modifiche allo statuto speciale per il Trentino-Alto Adige 

in materia di tutela della minoranza linguistica ladina della provincia di Bolzano A.C. 56 

Cost. [Article 56 of the Constitution – modifications to the special statute of Trentino-South 

Tyrol concerning the protection of the Ladin speaking minority in the Province of 

Bozen/Bolzano], Dossier n° 351. On 11 January 2017, the plenum of the Chamber passed 

the law in a first reading with 270 votes in favor, 0 against, and 117 abstained. The Senate 

approved the draft constitutional law on May 10, 2017. 

http://www.provinz.bz.it/news/la/news.asp?news_action=300&news_image_id=520353
http://www.provinz.bz.it/news/la/news.asp?news_action=300&news_image_id=520353
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sensitive instruments of the autonomy regime. In line with the democratic 

principle it remains preferable that these reforms are negotiated by the 

parties themselves. However, soft law (preferably) and moderate judicial 

intervention can provide an external impetus for constructively addressing 

the reform of power sharing systems if self-reform becomes intractable.  

Democratic legitimacy of the consociation. The Bosnian case can be 

distinguished by the lack of democratic legitimacy of its settlement and its 

incapacity to self-reform. Due to its genealogy within the Dayton Peace 

Agreement, the European Court mentioned, albeit only in passing, that the 

Bosnian Constitution lacked democratic legitimacy.673 As McCrudden and 

O’Leary pointed out, this is a useful avenue that should be further explored 

for distinguishing this case from others where consociational 

accommodation agreements have been democratically negotiated. The 

basic argument is that if there is agreement between groups on solutions to 

identity controversies, the Court should allow a broader margin of 

appreciation.   

In the Belgian case (Mathieu-Mohin and Clerfayt v. Belgium), the European 

Court discounted the individual rights claims when set against the quality 

and quantity of national political deliberation.674 The European Court found 

that the legitimate aim to defuse inter-group tensions “clearly emerges from 

the debates in the democratic national Parliament and is borne out by the 

massive majorities achieved in favour - notably - of the [disputed provisions 

                                                      
673 ECtHR, op.cit. note 573, para 6.  

674 Samuel Issacharoff, "Democracy and Collective Decision Making," 6(2) International 

Journal of Constitutional Law (2008), 231-66, at 242-3. 
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of the Special Act].”675 The dissenters had objected that the majority’s 

argument was not based on accepted categories of legal reasoning: “The 

argument is more an empirical one than a legal one and is of very doubtful 

force.”676 The reasons why the Court did not find a violation in the Belgian 

cases have less to do with the rights compatibility of constitutional 

arrangements per se, than how they were negotiated and the democratic 

consensus they are expression of.   

The democratic legitimacy of a consociational settlement and its ability to 

progressively strike a better balance between the ethnic and the civic 

elements are crucial factors that should be taken account of in 

constitutional interpretation.  

Redress against ethnic un-mixing. Rulings on reintegrating the polity have a 

higher justification when aimed as redress against deep injustice and 

violent ethnic un-mixing. Feldman wrote that judges should take account of 

the local circumstances leading to the political settlement when 

interpreting a constitutional text: “It would be perverse not to consider the 

social and political evils of … irredentist ‘ethnic cleansing’ when 

interpreting … Bosnia and Herzegovina’s 1995 Constitution.”677   

It is in that particular context of violent un-mixing in Bosnia and the 

purpose of the peace agreement that the overlapping between territory and 

                                                      
675 ECtHR, op.cit. note 644, para 57.  

676 Ibid., joint dissenting opinion of Judges Cremona, Bindschedler-Robert, Bernhardt, 

Spielmann and Valticos. 

677 Feldman, op.cit. note 611. The question whether the Convention can trump specific 

constitutional provisions of BiH remains object of debate. When at the Court, Feldman first  
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ethnicity justifies a higher scrutiny. The contextual argument has been 

totally absent from the Court’s ruling.  

Where one can find justification for the Court’s rulings on Bosnia – 

particularly for Pilav - is in the aim of the Dayton Peace Agreement and the 

particularities of Bosnia’s polity. Bosnia had one of the lowest levels of 

‘ethnic distance’ in all of Yugoslavia. Bosnian youth were most keen to go 

beyond their ethnic identity and define themselves as ‘Yugoslavs’.678 

Statistics indicated that ethnic relations were most stable in Bosnia among 

all the Yugoslav republics.679 Three quarters of the Bosnian population 

would not consider ethnicity to be a factor in marriage.680 Bosnia’s ethnic 

groups not only cohabited, but lived intermingled and integrated all over 

the territory, until this colourful mosaic of identities was destroyed by 

nationalist forces during the 1992-5 war.681 The overarching aim of the 

Dayton Peace Agreement was the return of all refugees to their pre-war 

place of settlement and the reconstruction of a multi-ethnic polity as it had 

existed before the war.  

                                                      
678 Dusko Sekulic, Garth Massey and Randy Hodson, “Who Were the Yugoslavs? Failed 

Sources of a Common Identity in the Former Yugoslavia,” 59(1) American Sociological 

Review (1994), 83-97, at 84. 

679 Ibid.  

680 Report on the survey undertaken by Ibrahim Bakic and Ratko Dunderovic of the 

Institute for the Study of National Relations, “Građani Bosne I Hercegovine o 

međunacionalnim odnosima,” Oslobodenje (22 March 1990), 2, quoted in Valere P. Gagnon, 

The Myth of Ethnic War: Serbia and Croatia in the 1990s (Cornell University Press, Ithaca, 

2006), 40. 

681 Adolf Karger, “Das Leopardenfell: Zur Regionalen Verteilung der Ethnien in Bosnien-

Herzegowina” [The leopard skin: the regional distribution of ethnic groups in Bosnia-

Herzegovina], 42(12) Osteuropa (1992), 102-11. 



 251 

This is different from the Belgian case, where ethnic un-mixing was of lower 

scale and democratically negotiated within principles that were deemed 

most appropriate to the Belgian polity. In the Belgian school education case, 

the European Commission on Human Rights found that the “legislation in 

dispute aims at the ‘assimilation of minorities against their will into the 

sphere of the regional language’.”682 Applicants in Mathieu-Mohin and 

Clerfayt v. Belgium lamented a “policy of assimilation" and a determination 

to carry through a "Flemish re-conquest.“683 The Court rejected most claims 

at issue in Belgian Linguistics and those in Mathieu-Mohin and Clerfayt in its 

entirety because of the democratic agreement in Belgium on the challenged 

measures, as discussed earlier.  

The question whether the ethno-linguistic marking of a territory is 

compatible with the non-discrimination principle depends on the empirical 

analysis whether such system leads to the exclusion of citizens not 

belonging to the dominant group. In the Bosnian case, the country’s 

Constitutional Court ruled that the provision of the sub-national 

constitution that the Republika Srpska was the nation state of the Bosnian 

Serbs is not per se unconstitutional, but decided that it was so because of 

the de facto exclusion of non-Serbs from public jobs and the political system 

in that entity (and vice-versa in the Federation of Bosnia-Herzegovina). The 

question of the human rights compatibility of certain power sharing 

instruments is not only a question of normative analysis but also one of 

empirical analysis.684  

                                                      
682 ECtHR, op.cit. note 643, para 41. 

683 ECtHR, op.cit. note 599, para 58. 

684 Marko, op.cit. note 592, 533-7.  
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Consequence of the judgment. Stephen Breyer, justice of the US Supreme 

Court, argued that a judge should take account of the consequences of a 

judgment when interpreting the constitution.685 In Belgian Linguistics, the 

European Commission on Human Rights was undisturbed by the 

consequences: “What may happen as the result of a change in legislation in 

the near or distant future does not concern the Commission.”686 In the wake 

of the judgment Belgium had threatened to withdraw its consent to be 

judged by the European Court.687 The Court in its plenary composition 

however implicitly factored in the consequences that its ruling would have, 

not least on the Court itself. In more recent time, the European Court seems 

to have adapted to the political environment it operates in and has shifted 

to a less strict form of review in politically sensitive cases.688 

Even when the European Court finds a violation, it is far from certain that a 

stricter scrutiny on individual rights restrictions in consociational 

structures of government produces the desirable changes of the law in 

action. A finding of violation creates at least a momentum for constitutional 

change. The direction of that change however is mostly dictated by political 

                                                      
685 Stephen Breyer, Making Our Democracy Work: A Judge's View (Random House, New 

York, 2011), 75-87. 

686 ECtHR, op.cit. note 643, para 41.  

687 Ed Bates, The Evolution of the European Convention on Human Rights (OUP, New York, 

2010), 225-38. 

688 Graham Butler, “A Political Decision Disguised as Legal Argument? Opinion 2/13 and 

European Union Accession to the European Convention on Human Rights - Interview with 

David Thór Björgvinsson, … former Judge of the European Court of Human Rights,” 31(81) 

Utrecht Journal of International and European Law (2015), 104-111, at 110.  Jochen A. 

Frowein, “The Transformation of Constitutional Law through the European Convention on 

Human Rights,” 41(3) Israel Law Review (2008), 489-99. 
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preferences in the constitutional legislature. Reform can favour social 

change (through an integrationist implementation of the judgment) or limit 

social change (through an accommodationist interpretation of the 

judgment).689 Bieber finds that a technical fix to the Bosnian constitution 

may well theoretically allow a minority representative for the presidency, 

but in practice this would not change anything.690 

The structural dimension of rights litigation in cases such as the Bosnian 

case often ignores that the requested changes in institutional design are of 

very high political salience. Rick Pildes held that most disputes about the 

right to vote “tend to be over aggregation, not over the individual act of 

participation.”691 The right to vote is not only an individual right, but has to 

be conceptualized also in its aggregative and group-oriented dimension.692 

Harms to the right to vote should be identified also “by looking how the 

system of aggregating votes affects the distribution of political 

representation and power as between various groups.”693  

The main problem is that if Sejdic and Finci and its progeny (Zornic and 

Pilav) implied that minorities and others have an effective chance to be 

                                                      
689 John McGarry, Brendan O’Leary, and Richard Simeon, “Integration or Accommodation? 

The Enduring Debate in Conflict Regulation”, in Sujit Choudhry, (ed.), Constitutional Design 

for Divided Societies: Integration or Accommodation? (Oxford University Press, New York, 

2008), 41-90. 

690 Florian Bieber, "Power Sharing and Democracy in Southeast Europe," (Special Issue of 

the) Taiwan Journal of Democracy (2013), 129-48. 

691 Richard H. Pildes, "What Kind of Right Is' the Right to Vote?'," 93 Virginia Law Review 

(2007), 43-50, at p. 45. 

692 Heather K. Gerken, "Understanding the Right to an Undiluted Vote," 114(6) Harvard Law 

Review (2001), 1663-1743. 
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elected, this would mark a seismic shift from the principle of an ethnic to a 

civic order that entails stability risks. The International Crisis Group wrote 

that “…almost nothing in Sejdic-Finci [and its progeny] is as it seems…The 

dispute is not driven by discrimination which all BiH parties agree must be 

eliminated. It is about whether, and how, to preserve the rights of Bosnia’s 

constituent peoples.”694 As judge Mijovic clarified, Sejdic and Finci is a 

sensitive request implying changes in the balance of power between 

different groups with all ensuing risks to political stability: 

Changes in the composition of specific political 

institutions requested by the applicants would 

actually require changes in the existing balance of 

power, which could rekindle the serious tensions 

that are still present in Bosnia and Herzegovina. 

Such move towards a civic order, required by the Venice Commission and 

the European Court, translates into abandoning the equality between the 

three constituent nations. The move towards the civic order is in line with 

the Bosniak concept of the nation, but not the one of the two other big 

communities in Bosnia.695 Lack of equality between Bosnia’s three peoples 

might put internal peace at risk, as the extension of the tripartite system to 

                                                      
694 International Crisis Group, “Bosnia’s Gordian Knot: Constitutional Reform,” Briefing 68 

/ Europe & Central Asia 12 July 2012, 1. 

695 Edgar Dobos, “Three nations, two kin-states, one international community? The case of 

Bosnia-Herzegovina,” presentation at 4th Transylvanian Political Science Conference at 

Babes-Bolyai University, Cluj/Kolozsvár/Klausenburg, 28-29 May 2015, in particular the 

part on ‘Constituent nations: competing ethnopolitics based on the similar majoritarian 

nation-state logic’, at http://kisebbsegkutato.tk.mta.hu/uploads/files/Kolozsvar-ppt-

Dobos.pdf, accessed 15 December 2016. 
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others opens the real possibility that the most numerous constituent group 

will in practice have two representatives in the presidency while the least 

numerous group would have none. In the Federation of Bosnia-Herzegovina 

most positions reserved for ‘others’ are taken by nominally multi-ethnic 

parties, which however are regarded by the populace and in particular by 

Croats as advancing Bosniak interests. This creates a problem of legitimacy 

and a Croat question which are at the root for the inability to agree on an 

implementation of the judgments challenging the political structure of 

Bosnia.696 

Clarity of the law. Judgments such as the ones in Bosnia can have fallout not 

only on current democratic consociations, but on future human rights 

commitments. States might be wary to sign on to commitments that 

significantly restrain their choices on how to organize the body politic. 

Judge Mijovic wondered “ … whether Bosnia and Herzegovina was totally 

aware of the possible consequences of ratifying all Convention Protocols 

when it did so.” When the Court decided to hear the Belgian Linguistics case, 

the Belgian government vehemently protested: “Rashly extensive 

interpretations [of Convention rights] would jeopardize not only linguistic 

peace in Belgium but also the legal security of all the High Contracting 

Parties and, thereby, the very fabric of its work, … when Belgium ratified 

the Convention and its Protocol the language legislation had been in force 

for twenty years, no Belgian statesmen had imagined that the signature of 

                                                      
696 Florian Bieber, “Ungovernable Bosnia? From the Ruling of the European Court of Human 

Rights on the Sejdic ́-Finci Case to the Government Crisis,” IEMed Mediterranean Yearbook 

(2014), 186-8. 
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the Protocol might expose Belgium to condemnation of that legislation.”697 

States might either not be aware of the consequences of signing on to such 

treaties or, because they are aware, refrain from doing so. The lack of clear 

standards makes the design of political institutions in post-conflict divided 

societies an even more challenging undertaking. 

General institutional system, history, legitimacy in divided polities. As the 

European Court has held in other cases, in any assessment of an electoral 

system “its general context must not be forgotten”.698 The European Court 

has pointed out that restrictions to the right to vote are to be interpreted in 

the light of the political evolution of the territory involved.699  

In Belgium, the overrepresentation of Dutch-speakers was challenged in 

front of the Constitutional Court as a violation of the right to vote. 700 The 

Court upheld the law because the Brussels system “mirrors”701 Belgium’s 

general institutional system and balance:  

The Court pointed out that the policy aim was to achieve a balance 

between federal Belgium's communities and regions. The Brussels-

Capital Region was a bilingual one, a circumstance which justified 

its having institutional mechanisms and bodies of its own (in 

                                                      
697 ‘The Belgian Linguistics’ case, Com Rep 24 June 1965, Series B 1965-7 Vol. 1, paras 271 

and 371, quoted in Bates, op.cit. note 687.  

698 ECtHR, op.cit. note 644, para 57. 

699 Py v. France, ECtHR Judgment (11 January 2005) Application No. 66289/01, para 46. 

700 Belgian Constitutional Court, judgments 35/2003 of 25 March 2003 and 36/2003 of 27 

March 2003. 

701 Andre Alen and Koen Muylle, Compendium van het Belgisch Staatsrecht (Mechelen, 

Kluwer, 2004), at p. 239.  
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Belgium as a whole Dutch-speakers were in the majority, whereas 

in Brussels French-speakers were).702 

In Bosnia, while demography alone might not justify the system of parity 

between constituent groups in Bosnia, one should have consideration to 

history (Millet system, Austro-Hungarian rule, Bosnia’s Constitution within 

Yugoslavia, reference to equality between nations in the declaration of 

independence). As Joseph Marko put it, the political system created by the 

Dayton Peace Agreement is not an American invention but has roots 

reaching far back into history.703 Parity between constituent groups was 

one of the special and pressing needs of Bosnia to move from war to 

(negative – but nonetheless) peace.  

In an evaluation of the Convention compatibility, the solutions adopted in 

the past to meet the special and pressing needs of a country should be taken 

account of.  

In many institutions of Bosnia national minorities and non-affiliated 

individuals (which together form the group of ‘others’) are represented 

quite well. For instance, in the second parliamentary chambers of the 

Entities national minority members and others dispose between 12 and 14 

percent of reserved seats, although they constitute only around three 

                                                      
702 Ibid, 35/2003, English summary of the judgment by the Constitutional Court, at 

http://www.const-court.be, accessed 25 March 2017.  

703 Joseph Marko, ‚Bosnia-Herzegovina: Multi-Ethnic or Multi-National?’ in Council of 

Europe (ed.), Societies in Conflict: The Contribution of Law and Democracy to Conflict 

Resolution (Strasbourg, Council of Europe Publishing, 2000), 97. 

http://www.const-court.be/
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percent of the population.704 In many areas of government, minorities are 

better represented than in political systems that are agnostic to group 

identities.  

One should also have regard as to the particular conditions of legitimacy in 

contexts of deep dividedness.705 Besides the stability and the implicit 

discrimination argument, it seems that in multi-national societies it is 

particularly important that public positions reflect the multi-ethnic 

character of the polity. This can also be seen from the way how 

multinational countries select their external representatives in 

international organs, for instance the Council of Europe. In the Venice 

Commission, Belgium has two members: one French-speaking and one 

Dutch-speaking. These constitutionalists are from Flanders and Wallonia 

respectively. Bosnia has three members in the Venice Commission which 

arguably reflect the country’s core cleavages: its constituent nations and its 

three political capitals (Mostar, Sarajevo and Banja Luka). The point is: even 

in organs such as the Council of Europe, which have as their core aim to 

combat discrimination, positions are assigned, even if implicitly, according 

to ascriptive categories.  

Demand for representation beyond established political identity categories. 

While it can be understandable that Jew, Roma and ‘Others’ want to have a 

chance to compete for the presidency seats, one has to take account of the 

effect of the system. Jews and Roma are prevented to run for the presidency 

                                                      
704 The upper chamber of the Federation has 58 delegates, of which 7 must belong to the 

group of ‚others’. The upper chamber of the RS has 28 delegates, out of which 4 must belong 

to the group of ‚others’.  

705 Alexander Schwartz, “The Agreement, Liberal Nationalism, and the Legitimacy of Law,” 

7 Quest (2008), 119-51. 
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not in absolute terms, but only qua de facto affiliation with their group. It 

seems proportionate that a political system cannot take account of any 

single group, as this would lead to a never-ending process of fragmentation. 

While it would be normatively desirable if anyone could run as a candidate 

in respect of his/her identity choices, this consideration needs to be 

balanced against the efficiency of the system – particularly in deeply divided 

societies that have adopted a special system of representative democracy 

(consociation) to suit their particular needs.  

I acknowledge but remain skeptical of the argument of the Venice 

Commission that if the constitutional status of ‘Others’ would be 

strengthened, ethnic categories would gradually be replaced by civic 

identities.706 Along the lines of the Venice Commission, Kössler argued that 

the co-equal status of ‘Others’ might induce more people to vote for non-

affiliated candidates or parties in Bosnia and Northern Ireland.707 I am also 

aware of the argument that for people from mixed background the 

declaration of ethnic belonging remains a hard choice that confronts them 

with a personal dilemma. The argument that changes in the institutional 

design of the polity through the inclusion of ‘civic’ options would trigger 

significant social changes seems to me overly optimistic. 

The problem of imposed identity choices touches only a relatively small 

amount of the population. Overwhelming majorities in divided polities like 

Bosnia or South Tyrol (in both cases between 96 and 98 percent) declared 

                                                      
706 Venice Commission, op.cit. note 603. 

707 Karl Kössler, “Beyond Majoritarian Autonomy? Legislative and Executive Power Sharing 

in European Regions,” in Matteo Nicolini, Francesco Palermo, and Enrico Milano (eds.), 

Law, Territory and Conflict Resolution – Law as a Problem and Law as a Solution (Brill, 

Leiden, 2016), 39-66, at p. 63-4. 
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their belonging in the census to one of the three constituent groups, while 

only 3.5 and 1.7 percent respectively declared their wish to be considered 

part of a national minority, no group or declined to respond.708 In South 

Tyrol the constitutional status of ‘others’ has improved and in Bosnia 

‘others’ have been included in the census, yet very few have chosen to 

identify along these ‘civic’ lines. The declaration of ethnic affiliation is hailed 

by the provincial government as an instrument of peace and justice 

between different groups, which managed to end controversies about the 

allocation of public positions and resources.709 The question is if it is 

desirable to unwind that system for a small group of individuals who refuse 

to affiliate with a titular group, when that system has furthered important 

objectives of general community such as equality, social justice and peace 

between groups.  

If identity categories become less reflective of social reality and ethnic 

conflict decreases, there is a higher justification for ‘unwinding’ the system 

that crystallized ethnic identity into political institutions; but the choice on 

such fundamental questions should ideally remain a political one.      

                                                      
708 Astat, Volkszählung 2011 -  Berechnung des Bestandes der drei Sprachgruppen in der 

Autonomen Provinz Bozen-Suedtirol [Provincial institute for statistics, data on the 

strength of the three language groups in the Autonomous Province of Bozen/South Tyrol; 

Astat Info n. 38, 06/2012]. Bosnian Institute for Statistics, Population Census 2013 – Final 

results (Sarajevo, June 2016), at 

http://www.popis2013.ba/popis2013/doc/Popis2013prvoIzdanje.pdf, see data on ethnic 

and national affiliation at p. 54.   

709 Ulrike Mahlknecht, “Ein Friedensstifter namens Proporz” [A peace maker named ethno-

linguistic proportionality], 1 Das Land Südtirol (2016): 70 Jahre Pariser Vertrag [Special 

edition of the magazine of the Province of South Tyrol on ‘The Treaty of Paris at 70’], 33-4.  

http://www.popis2013.ba/popis2013/doc/Popis2013prvoIzdanje.pdf
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The effect of the judgment on the constitutional design of other consociational 

polities. The broader concern with the Bosnian judgments of the European 

Court lies not with the rulings per se, but whether the judgments needed to 

be interpreted narrowly or broadly. 

The Zornic ruling is arguably the most problematic one, because it goes 

beyond political participation of constituent peoples and beyond national 

minorities. The Court said that no one “should be prevented from standing 

for elections on account of [their] personal self-classification”.710 This 

indicates that the Court is opting for a broad interpretation of Sejdic. It 

seems that the Court follows the lead of judge Mijovic, who would declare 

any system which requires ethnic affiliation as a basis for running for 

election as incompatible with the Convention.  

If the rulings of the European Court required a political community to 

abandon a system of collective equality of groups in favour of a colour blind 

(or ethnicity blind) system of collective equality of individuals, these 

judgments would seem to violate the principles of subsidiarity and the 

sovereignty of member states to choose a suitable political system for the 

particulars of its body politic. A narrow reading of the ruling seems 

preferable. It can be accepted that a multi-national polity should move from 

a system of collective equality between groups to incorporate those not 

belonging or willing to associate with pre-determined categories of ethno-

political identity. Broad latitude however should be left to constitutional 

designers to frame the precise contours of political inclusion. Courts have a 

                                                      
710 ECtHR, op.cit. note 574, para 31. 
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role to play in solutions to these difficult questions,711  but their arguments 

should pay due regard to local context. 

Thus, if read on a narrow basis, the rulings of the European Court can be 

welcomed. The Venice Commission argued that, although not ideal, the 

pluralization of the ethnic order is acceptable in light of the ‘specific 

conditions prevailing in BiH.’712 In the salient election law cases following 

the Sejdic judgment, the Venice Commission has moved from an approach 

tending towards the universality of human rights to a more contextual one, 

pointing to the distinctiveness of local conditions and problems.713   

                                                      
711 Reva B. Siegel, “From Colorblindness to Antibalkanization: An Emerging Ground of 

Decision in Race Equality Cases,” 120 Yale L. J. (2010-2011), 1278-1366. Joseph Marko, 

Autonomie und Integration. Rechtsinstitute des Nationalitätenrechts im funktionalen 

Vergleich [Autonomy and Integration. The legal protection of national minorities from a 

comparative functional approach] (Vienna, Böhlau, 1995).  

712 Venice Commission, ‘Opinion on the draft law on the Ombudsman for Human Rights of 

Bosnia-Herzegovina’, 23-4 October 2015, opinion, 810 / 2015, para 43. Venice 

Commission, ‘Amicus Curiae Brief for the Constitutional Court of Bosnia and Herzegovina 

on the Mode of Election of Delegates to the House of Peoples of the Parliament of the 

Federation of Bosnia and Herzegovina’, opinion 862/ 2016, 14-5 October 2016. 

713 In two important cases on political representation, the contextual and deferential 

opinions of the Venice Commission were overruled by the national constitutional court: U-

23/14 (Ljubic) of 1 December 2016, and U-9/09 of 26 December 2010 (Mostar City 

Statute). The rather prudent opinion on the Ombudsman for Human Rights of Bosnia-

Herzegovina, quoted above, deserves mention as well. In other cases, the Court has 

followed the advice of Venice Commission: U3/13 of 26 November 2015 (Serb National 

Holiday), U-1/11 of 13 July 2012 (State Property). 

 



 263 

A narrow reading would of the European Court’s judgment have as a likely 

consequence an upholding of arrangements of other consociations, such as 

the collective Cyprus presidency foreseen by the Annan plan.714 

Given the lack of other cases, it remains unclear which forms of 

consociational democracy are compatible with the European Convention on 

Human Rights. This section has attempted to give some criteria that courts 

could take account of when wrestling with these difficult questions. There 

is no denial that the reflection over the tension between universal values 

and local power sharing accommodations remains an ongoing one. 

If it is not the system of consociational democracy itself that is problematic 

but its implementation in the Bosnian context, as the European Court and 

the Venice Commission have argued,715 then it is possible to look to 

comparative law for a solution to implement the Sejdic-Finci, Zornic and 

Pilav cases.   

5) The South Tyrolean Model as a Solution to Bosnia’s Human Rights 

Problems? 

As discussed, the lack of clarity in the ruling of the European Court does not 

permit to say with precision which changes would render the Bosnian 

system Convention compatible.  

Judge Grewe had advanced her own solution to Pilav when writing in 

dissent: “The coherence of [the Constituent Peoples] decision implies a 

multi-ethnic composition of the Presidency without territorial interference 

since the three constituent peoples are precisely equal in the whole State 

                                                      
714 Article 5.2a, Annan Plan, Foundation Agreement – Main Articles. 

715 Venice Commission, op.cit. note 603.  
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territory of BiH. Therefore the only legitimate aim appropriated to the 

current situation in BiH consists of excluding the territorial criterion in 

presidential elections.”716 Had the constitutional legislator adopted the 

constitutional amendment suggested by judge Grewe, it would have had to 

„start all over again ... back to the drawing board“,717 because such 

constitutional reform would have been obsolete in light of the later Zornic 

ruling of the European Courts. 

The Venice Commission had counselled Bosnia to look at the political 

system of the Entities for a fix. The Commission wrote: “The regulations on 

ethnic representation and participation in the Entity constitutions thus give 

clear evidence that there exists a mechanism of power-sharing which does 

not automatically lead to the total exclusion of the category of ‘the Others’ 

from the right to stand as candidates in elections”.718 However, the analogy 

with the sub-national entity holds only for the upper chamber. For the 

presidency, the system was declared unconstitutional in a 5-4 ruling by the 

Bosnian Constitutional Court for its incompatibility with the European 

Convention.719 Even at sub-national level, the quest for accommodating the 

ethnic element with the civic element in elections to the presidency has 

remained in part elusive. 

The Venice Commission issued an interesting “Opinion on Different 

Proposals for the Election of the Presidency of Bosnia-Herzegovina” back in 

                                                      
716 Constitutional Court, op.cit. note 606, dissenting opinion of judge Grewe.  

717 ECtHR, op.cit. note dissenting opinion of judge Bonello. 

718 Venice Commission, op.cit. note 603, para 37.  

719 Constitutional Court, op.cit. note 575.  
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2006.720 It cautioned that its proposals for constitutional reform can have 

an interim character only, as the end goal of constitutional reform should 

be a single president.721 However, even the solutions which the Venice 

Commission had put forward for a first stage of constitutional reform 

ultimately proved too ambitious. A possible example how to navigate this 

balance between the ethnic and the civic principle is the law on the 

Ombudsman of Bosnia-Herzegovina,722 which however raises further 

questions. The law shows how the tension between a stable balance of 

power between constituent groups and opening access to other citizens of 

political positions and public jobs can be resolved. However, it is not certain 

that such law would pass muster of the European Convention. In analogy to 

the Presidency (and other institutions in Bosnia), the country disposes not 

of one but of three equal ombudsmen that act on a paritarian basis 

(meaning that there is no hierarchy between them). The Law stipulates that 

the three Ombudsmen are “appointed from the ranks of the three 

Constituent peoples” but that this “does not rule out the possibility of 

appointing persons from the ranks of Others”.723 As the Minority Rights 

Group International held, the law does not automatically but only implicitly 

bar ‘Others’ from acceding to public positions such as the one for the 

Ombudsperson.724 A more recent draft law pluralized the ethnic order, 

                                                      
720 Venice Commission, „Opinion on Different Proposals for the Election of the Presidency 

of Bosnia-Herzegovina”, Venice (17-8 March 2006).    

721 Ibid, 27-9. 

722 Law on the Ombudsman for Human Rights of BiH, Official Gazette of BiH 19/02, 35/04, 

and 32/06, Article 8.6. 

723 Ibid.  

724 Minority Rights Group International, Alternative Report to the Committee on the 

Elimination of Racial Discrimination (Cerd), Review of the periodic report of Bosnia and 
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which the Venice Commission found an acceptable solution in light of the 

‘specific conditions prevailing in BiH.’725 

Discussions about the institutional design of the presidency did not mute 

much over the last twenty years since the negotiations leading to the 

Dayton Peace Agreement.726 One should therefore be realistic about the 

difficulties of constitutional change and envisage a change that is acceptable 

to those parties who have to agree on that change.  

I find, in comparative perspective, one case to be particularly helpful – the 

South Tyrolean one. Hodzic and Stojanovic have dedicated a book to the 

implementation of the European Court’s ruling in Sejdic and Finci. Hodzic 

and Stojanovic argued that the South Tyrolean system is very similar to the 

Bosnian one: “Italy has an almost equally problematic system of political 

participation in the province of South Tyrol, based on the principle of 

mandatory political ‘aggregation’ of individuals into dominant groups.”727  

There are however important legal differences. The South Tyrolean model 

was reformed to provide space for ‘Others’ following rulings of Italy’s top 

                                                      
Herzegovina, 86th session of CERD, Geneva, 27 April - 15 May 2015. [Parts of the report 

were used by this NGO in the amicus submission to the European Court in the Pilav case]. 

725 Venice Commission, ‘Opinion on the draft law on the Ombudsman for Human Rights of 

Bosnia-Herzegovina’, 23-4 October 2015, opinion, 810 / 2015, para 43. Venice 

Commission, ‘Amicus Curiae Brief for the Constitutional Court of Bosnia and Herzegovina 

on the Mode of Election of Delegates to the House of Peoples of the Parliament of the 

Federation of Bosnia and Herzegovina’, opinion 862/ 2016, 14-5 October 2016. 

726 McCrudden and O’'Leary, op.cit. note 616, 25. 

727 Edin Hodžić and Nenad Stojanović, New/Old Constitutional Engineering? Challenges and 

Implications of the European Court of Human Rights Decision in the Case of Sejdić and Finci 

v. BiH (Sarajevo: Analitika, 2011), 12.   
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courts,728 and has by itself been capable of self-reform (as discussed). The 

Italian Council of State ruled that those who do not belong to one of the 

three constituent groups (Italian, German and Ladin) cannot be forced to 

declare so.729 The solution was one only minimally altering the system. A 

group of the ‘Others’ was created; but in order to be considered for public 

positions these ‘others’ needed to affiliate themselves with one of the three 

titular groups. Around 1,5 percent of the population made use of that 

possibility during the last census.730 Palermo noted that the reformed South 

Tyrolean arrangement does not change anything in practice [for non-

constituent minorities and ‘others’] but significantly reduces the success of 

human rights challenges against the system.731 In South Tyrol, negotiated 

political reform allowed to extend the system to ‘others’ without 

challenging the balance of power between the groups that have been most 

in conflict.  

                                                      
728 For instance, the Italian Supreme Court accepted that a candidate could declare his 

linguistic identity at the time when running for office. Before that, the right to run for office 

was restricted to the sole candidates who declared their identity jointly with the 

population census. In its proportionality analysis, the Italian Court found that the ad hoc 

declaration served the same purpose while being less burdensome for the applicant. Corte 

di Cassazione (2 February 1999) Judgment No. 11048 - Ivan Beltramba. For a more 

exhaustive decision of the South Tyrolean system and how it was shaped by courts, see 

Lantschner and Poggeschi, op.cit. note 671. 

729 Italian Council of State, judgment no. 439 of 7 June 1984. 

730 Astat – Istituto provinciale di Statistica, L'Italia del censimento, struttura demografica e 

processo di rilevazione nella Provincia autonoma di Bolzano-Alto Adige, 2013 [publication 

of the provincial statistical institute on the results of the Italian population census with 

reference to South Tyrol]. 

731 Francesco Palermo, in Hodzic and Stojanovic, op.cit. note 727, 80. 
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Hodzic and Stojanovic argued that South Tyrol is no alternative to Bosnia 

because, due to the war, Bosnian public life has been ethnified to a great 

extent. The South Tyrolean system of aggregating minorities into “dominant 

groups is neither a realistically feasible nor a morally and legally justified 

option for ensuring the participation of [minorities and non-affiliated 

persons] in political and public life.”732  

It could be counter-argued that Bosnia is not an isolated case - in South 

Tyrol, Belgium, Cyprus, Lebanon, Northern Ireland minorities have to 

aggregate with dominant groups to fully participate in life. In that light, 

Hodzic and Stojanovic’s argument that this would be morally and legally 

unjustifiable for Bosnia lacks persuasive force.   

Larin and Röggla have made the inverse argument, namely that the Bosnian 

model (which at sub-national level pluralized the ethnic order to include 

‘others’) should be applied to liberalize the South Tyrolean consociation.733 

While their suggestion is new, intellectually stimulating and deserves 

significant praise, it has little chance of being implemented. No political 

party, whether German or Italian speaking, whether on the right-center or 

left of the political spectrum, wants a fourth group of  ‘others’.734 The 

                                                      
732 Hodzic and Stojanovic, op.cit. note 727, 86. 

733 Stephen Larin and Marc Röggla, ‘South Tyrol’s Autonomy Convention is not a 

breakthrough for participatory democracy – but it shows how power-sharing can 

transform conflicts’, LSE blog, 20 October 2016, at 

http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-autonomy-convention/, 

accessed 20 December 2016. Distinctions of the liberal-corporate mechanisms within 

consociationalism have been addressed in the introduction of this thesis. 

734 Proposal of constitutional law (to modify the Statute of the Trentino South Tyrol Region, 

presented on 12 March 2012 by [right wing parliamentarians] Biancofiore, Frattini, 

Mussolini and others [the creation of a forth group does not make sense, because the social 

http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-autonomy-convention/
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recommendations of this paper are less innovative and normatively 

desirable compared to theirs, but aim to achieve what is possible in a given 

political context.  

Certainly, there are many bright lights in the constitutional universe to 

solve the Sejdic-Finci and Pilav questions – with many proposals being 

superior to the South Tyrol model in matching competing objectives but at 

the cost of considerable complexity and doubtful constitutionality.  

Hodžić and Stojanović developed two proposals to implement Sejdic-Finci. 

735 Their ideas aim to maintain the current status quo (so that each 

constituent people has a high chance to elect the candidate of their choice 

to the Presidency). To implement the rulings of the European Court, their 

model replaces the ethnic category with a territorial one. For that purpose, 

they divide the country into three regions (with each one reflecting the 

demographic majority of a constituent people). The territorial criterion 

touches both candidates and voters. Only one candidate from each region 

would be elected to the Presidency. Voters can vote for candidates without 

territorial delimitations. However, because the total vote is calculated 

through a formula with a geometric mean, the vote for the candidate in their 

own region would count much more than a vote for a candidate in another 

region. The fact that the weight of the vote in a single electoral constituency 

                                                      
reality is too complex to form one group of ‘others]. Interview with Nadia Mazzardis 

(center political party): The creation of a forth group is not necessary, as there are already 

too many groups; Nadia Mazzardis, Nel segno di Langer, 6 April 2016, 

http://www.buongiornosuedtirol.it/2016/04/nadia-mazzardis-nel-segno-langer/.  All 

German speaking parties, which represent an overwhelming majority in the local 

legislature, are opposed to a fourth group.  

735 Hodžić and Stojanović, op.cit. note 727, 98-110. 

http://www.buongiornosuedtirol.it/2016/04/nadia-mazzardis-nel-segno-langer/


 270 

varies with the residency of the candidate is fragile to legal challenge. The 

models of Hodžić and Stojanović show the complexity of building an 

integrationist yet acceptable institutional system in a deeply divided society 

without an explicit ethnic component. 

By contrast, the South Tyrolean model is an easy, tested and 

straightforward model to fulfil the twin objective of upholding the balance 

of power while opening the constitutional system to those not willing to 

declare their belonging to one of the main groups. This construct would 

perhaps not be the ideal final constitutional architecture of Bosnia’s multi-

ethnic democracy, but it represents an improvement to the status quo 

which marries the principled with the (politically) possible. 

 Conclusion 

In broader perspective, I have provided an argument of criteria that courts 

can draw on when confronted with challenges to hard won foundational 

bargains in the consociational context. These considerations are relevant, 

particularly in a phase such as the present one where these questions on 

the human rights compatibility of consociations have only tentatively been 

answered by the European Human Rights Court. On a global level, the 

tension between human rights and power sharing continues to generate 

contradictory jurisprudence.736 

Beyond these considerations, the highly sensitive Pilav case offers fertile 

ground for scholars: it gives justification for the trans-nationalisation of 

NGO human rights litigation, shows how international courts use certain 

                                                      
736 Christine Bell, "Power-Sharing and Human Rights Law," 17(2) The International Journal 

of Human Rights (2013), 204-237. 
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judicial strategies (in this case their ‘passive virtues’) to delay decisions on 

highly sensitive political cases, and points to a stricter scrutiny for justifying 

ethnicity based deviations to democratic equality even in deeply divided 

post-conflict societies. With Pilav, the European Court established 

constitutionalist limits to those forms of democracy which combine 

territorial and ethnic criteria.  

The crucial ‘democracy’ test for consociations comes when systems such as 

the South Tyrolean or the Northern Irish one, which condition the right to 

run for election to an ethnic declaration of belonging, are challenged before 

the Strasbourg Court. As the article showed, the many vexing questions on 

the human rights compatibility of Europe’s consociations have still not been 

conclusively answered and will likely remain in the spotlight of national and 

international courts for years to come. More attention should be devoted to 

the study of the “most complex constitutional right”737 - the right to vote - 

in  one of the most complex political systems - consociational democracies.  

 

 

 

 

 

 

 

 

                                                      
737 Richard H. Pildes, op.cit. note 691, 43.  
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COURTS AND POLITICAL QUESTIONS IN CONSOCIATIONS - THE 

BELGIAN CASE 
 

Abstract 

Judicial intervention on mega-political questions that touch a state’s 

political self-definition represent the type of judicialization which is most 

problematic from the standpoint of participatory democracy. The interests 

of these cases, which raise what is called ‘consociational regime questions’, 

extends beyond the theoretical realm. In societies that are deeply 

fragmented into opposing ascriptive cleavages 

(race/ethnicity/religion/language), such as consociations, judicial 

‘unwinding’ of local political arrangements can have potentially far 

reaching consequences. These are essentially twofold. First, judicial 

intervention restricts the range of constitutionally legitimate options for 

political decision-makers to engineer peace in contexts of deep dividedness. 

Second, if decision-makers cannot find common ground on the 

implementation of court rulings that touch key issues, the risk is that the 

judicialized conflict spirals out of control and threatens the existence of 

common statehood. 

As a case study, the paper identifies how the Belgian Constitutional Court 

has navigated the tension between two competing common goods– the 

protection of constitutional rights and the public interest of ensuring peace 

between the country’s dominant communities. Three different approaches 

how to mediate this tension are discussed: the total deference, the judicial 

modesty and the democracy-enhancing approach. The paper shows that the 

Belgian Court has been restrained from invalidating hard-won political 

compromises, even if they appeared constitutionally doubtful from an 
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individual rights perspective. From a democracy-enforcing perspective, the 

question remains whether the Belgian Court could have done more to 

‘unwind’ the corporatist features of Belgium’s consociational democracy 

which do not sit well with core political rights such as the right to vote.  

As Belgium’s progressive federalization is organically grown, the prudent 

approach of the Court served the Belgian polity well. The implication for 

constitutional theory is that those consociational agreements which are 

negotiated and approved by broad and inclusive majorities have deservedly 

enjoyed broader deference by courts. The conclusions of the paper may be 

applied, under certain circumstances, to other areas of law where courts 

have to balance individual rights against public goods. 

 

Submitted for consideration to the International Journal on Minority and 

Group Rights. As of June 2017, no peer review has been received. 
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1) Introduction 

The ruling of the Belgian Constitutional Court on the divisive Brussels-

Halle-Vilvoorde (BHV) issue led to one of the “longest and most serious 

intercommunity conflicts in Belgian history.”738 Disagreement over the 

implementation of the ruling left Belgium without an elected government 

for nearly 600 days, a world record for democracies. The contentious issue 

could be settled only a decade later in the framework of a further major 

overhaul of the Belgian state. 

The BHV case is an emblematic example for the broader phenomenon of the 

judicialization of purely political’739 or ‘mega-political’740 cases that touch 

“matters of outright and utmost political significance that define and divide 

whole polities.”741 In societies divided by cleavages of group membership 

and identification, first order cases on the organization of the polity bring 

to the fore important questions about “the proper form of governance for 

nations of multiple peoples living in overlapping lands.”742 These are cases 

not of regular politics, but of “constitutive constitutional politics, which 

concern existential questions that go to the very identity, even existence, of 

                                                      
738 V. Rigodanzo and E. Slautsky, ‘La scission de la circonscription électorale de Bruxelles-

Hal-Vilvoorde’ [The splitting of the electoral district Brussels-Halle-Vilvoorde], in M. 

Utyttendaele and J. Sautois (eds.), La sixième réforme de l’Etat (2012-2013): tournant 

historique ou soubresaut ordinaire? (Anthemis, Limal, 2012) pp. 145-91, at 160. 

739 R. Hirschl, ‘The New Constitutionalism and the Judicialization of Pure Politics 

Worldwide’, 75:2 Fordham Law Review (2006) pp. 721-53. 

740  R. Hirschl, ‘The Judicialization of Mega-Politics and the Rise of Political Courts’, 11 

Annual Review of Political Science (2008) pp. 93-118.  

741 Ibid.  

742 S. Issacharoff, ‘Fragile Democracies - Contested Power in the Era of Constitutional 

Courts, Cambridge Studies in Election Law and Democracies (New York: CUP, 2015), at p. 

289. 



 276 

the political community as a multinational political entity.”743 Courts have 

increasingly been petitioned to control the authorship of fundamental 

political agreements against an expanding fundamental rights regime.  

 

Cases such as the ones challenging Belgium’s consociational core bring to 

the fore the existential tensions within comparative constitutional 

jurisprudence: the tension between the global and the local, the universality 

of human rights and the particularly of local politics, the protection of 

constitutional rights and the space for democratic governance, the space for 

reasonable accommodation in a multi-national constitutional 

framework.744 It deserves mention to add that these cases touch the 

pragmatic side of constitutionalism, that is when constitution-making and 

constitutional change are less of an expression of ideal deliberation on core 

values but rather more driven by the necessity to find pragmatic 

arrangements to keep an internally divided polity together.745   

In these cases, courts face particularly difficult choices. The first option is to 

totally back away from addressing these challenges – which means pushing 

                                                      
743 S. Choudhry, “Does the world need more Canada? The politics of the Canadian model in 

constitutional politics and political theory”, 5 International Journal of Constitutional Law 

(2007) pp. 606-38, at p. 635; quoted in A. Schwartz, “How Unfair is Cross-Community 

Consent? Voting Power in the Northern Ireland Assembly,” 61(4) Northern Ireland Legal 

Quarterly (2010) pp. 349-362, at 358. 

744 R. Hirschl, Comparative Matters: The Renaissance of Comparative Constitutional Law 

(Oxford University Press, New York, 2014) pp. 192-216. 

745 Ran Hirschl. ‘Trends and Troubles in Constitution-Making: Constitution, Revolution, and 

Revolutionary Constitutionalism’, talk at Annual Conference on “Public Law in an 

Uncertain World”, NYU, New York, 3 July 2015. 
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rights back into the political arena.746 The second option is to address them, 

with the risk of ruling on fundamental democratic questions about the 

essence of the polity instead of the people itself.747  

The discussion about the limits of judicial review in the political arena is not 

new, and it is in the US literature that the debate has certainly been most 

vibrant.748 The main rival theories in this debate span from judicial 

prudence over minimalism to more normative theories of living 

constitutionalism. More recently, the jurisdictional focus of scholars has 

shifted beyond the US context to include first order questions on 

institutional arrangements in deeply divided polities in other geographical 

areas.749 The question how courts should interpret rights in divided 

                                                      
746 T. Ginsburg, ‘Review of Courts and Consociations (OUP 2013)’, 16 August 2013, 

www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-christopher-

mccrudden-and-brendan-oleary-oup-2013/, 29 November 2016. 

747  ECtHR [GC] 16 March 2006, Case No. 58278/00, Zdanoka v. Latvia [dissent of judge 

Zupancic]. H. H. O'Boyle, Law of the European Convention on Human Rights (OUP, New York, 

2009) pp. 947-949. C. Bell, ‘Power Sharing and Human Rights Law’, 17:2 The International 

Journal of Human Rights (2013) pp. 204-237, at 229. 

748 For an overview, see S. Issacharoff, P. Karlan, Pamela, R. Pildes and N. Persily, Nathaniel, 

The Law of Democracy: Legal Structure of the Political Process (Foundation Press, New York, 

2016). 

749 S. Issacharoff, ‘Democracy and Collective Decision Making’, 6:2 International Journal of 

Constitutional Law (2008) pp. 231-66. S. Issacharoff, ‘Managing Conflict through 

Democracy’, in C. Harvey and A. Schwartz (eds.), Rights in Divided Societies (Hart, Oxford, 

2013) pp. 33-50; R. Pildes, ‘The Constitutionalization of Democratic Politics - the Supreme 

Court 2003 Term’, 118(28) Harvard Law Review (2004) pp. 28-154; R. Pildes, ‘Ethnic 

Identity and the Design of Democratic Institutions: A Dynamic Perspective’, in S. Choudhry 

(ed.), Constitutional Design for Divided Societies: Integration or Accommodation?  (OUP, 

New York, 2008) pp. 173-204; Bell, ibid; A. Schwartz and C. Harvey (eds.), Rights in Divided 

Societies (Hart, Oxford, 2013); B. O'Leary and C. McCrudden, Courts and Consociations - 

http://www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-christopher-mccrudden-and-brendan-oleary-oup-2013/
http://www.iconnectblog.com/2013/08/review-of-courts-and-consociations-by-christopher-mccrudden-and-brendan-oleary-oup-2013/
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societies has become an emerging field in comparative constitutional 

law.750  

Pildes and Issacharoff developed a two-tiered hypothesis on how 

challenges to the constituted political architecture of states are framed and 

how courts react to these challenges.751 First, founding inter-group political 

agreements are challenged through liberal individualist human rights 

norms. Second, Pildes and Issacharoff hypothesize that courts will eschew 

such core challenges by adopting ‘exit strategies’.752 The Pildes/Issacharoff 

hypothesis contends that courts are increasingly petitioned to ‘unwind’ 

structural elements of the polity, such as ‘ethnic political agreements’ in 

divided societies, but are reluctant to do so. On the normative side, they 

argue that there are several reasons why courts could override local 

political arrangements, which however can be rebutted.  

The central question this papers wrestles with has both an empirical and a 

normative edge: how do courts calibrate their judicial engagement in 

questions of high politics in divided polities? 

                                                      
Human Rights Versus Power-Sharing (OUP, New York, 2013); B. O’Leary and C. McCrudden, 

‘Courts and Consociations, or How Human Rights Courts May De-Stabilize Power-Sharing 

Settlements’, 24:2 Eur J Int Law 24 (2013) pp. 477-501.   

750 Schwartz and Harvey, ibid.  

751 Pildes and Issacharoff, some of the foremost election law scholars in the world, never 

explicitly framed their insights as hypothesis. McCrudden and O’Leary constructed the 

Pildes-Issacharoff hypothesis by joining insights that Pildes and Issacharoff had developed 

in their work. McCrudden and O'Leary, supra note 749, pp. 42-47. 

752 Issacharoff, supra note 749, p. 262. For a more normative account of ‘exit strategies’ for 

courts in constitutional law, see P. Karlan, ‘Exit Strategies in Constitutional Law: Lessons 

for Getting the Least Dangerous Branch out of the Political Thicket’, 82 BUL Rev. (2002) pp. 

667-98. 
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The Belgian Court’s case-law, which touched some of the most contentious 

issues of the country’s language conflict, serves as a case study.  These cases 

are of high consequence, because internal peace is based on constitutional 

arrangements to manage the language conflict. These highly political cases 

are called “consociational regime questions”, which are judicial challenges 

to key inter-group political compromises approved by the constitutional 

legislature, or which form part of an implicit but not formally 

constitutionalized political agreement between language groups cast in 

ordinary law.  

There are three different approaches how courts can deal with questions of 

high politics in divided polities. These are structured along different lines 

on the continuum between judicial deference and activism: total deference, 

judicial modesty and a democracy-enhancing approach.  

The paper will analyze the position of the Belgian Court. For reasons 

developed later on in this paper, I concur where the Court took a prudent 

stance, one of judicial modesty. In those instances in which the Court 

deviated from a prudent approach, it overestimated its means to command 

implementation of the judgment and indirectly contributed to a major 

political crisis. With its case law on the institutional arrangements of the 

sixth state reform (2013/14), the Court returned to a path of deference to 

the constitutional legislator.  Overall, the Court chose to be reserved in case-

law on hard-won political compromises.  

One can concur with the prudent stance of the Belgian Court, because the 

Belgian consociation has been inclusive, democratically managed and 

remains characterized by a complex system of checks and balances. This 

justifies a certain deviation from the principle of democratic equality in 

cases challenging consociational agreements on human rights grounds. The 
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case-law of the Belgian Court points to the importance of local context and 

a contextualized rights interpretation as opposed to a universal and 

cosmopolitan reading of human rights.      

 

2) Explaining the Case Selection 

The literature which has dealt with the case law of national apex courts in 

consociations (Italy,753 Northern Ireland, Bosnia-Herzegovina754) lends 

moderate support to the Pildes-Issacharoff hypothesis. Bosnia’s 

internationalized constitutional court has been somewhat of an ‘activist’ 

outlier, particularly in its initial phase.755 While scholars have engaged with 

national case law in many consociational contexts, comparatively little 

attention has been devoted to the Belgian case.  

This is unfortunate as Belgium is a key case to show courts have dealt with 

claims deeply situated in the political arena. Patricia Popelier and Koen 

Lemmens wrote that foreign scholars are both attracted and scared by 

                                                      
753 E. Lantschner and G. Poggeschi, ‘Quota System, Census and Declaration of Affiliation to 

a Linguistic Group’, in J. Woelk, F. Palermo, and J. Marko (eds.), Tolerance Through Law - 

Self Governance and Group Rights in South Tyrol (Brill, Leiden, 2008) pp. 219-34, at 219. 

754 McCrudden and O’Leary, supra note 749, chiefly allude to the domestic constitutional 

litigation that preceded the Sejdic-Finci case. Bosnian Constitutional Court, U13/05 (Tihic), 

26 May 2006 and AP 2678/06 (Pilav), 29 September 2006. The European Court of Human 

Rights overturned these verdicts in Sejdic and Finci v. Bosnia-Herzegovina, Zornic v. Bosnia-

Herzegovina and Pilav v. Bosnia-Herzegovina. 

755  C. Skach, ‘Rethinking Judicial Review: Shaping the Toleration of Difference?’, in A. 

Czarnota, M. Krygier and W. Sadurski (eds.), Rethinking the Rule of Law after Communism 

(CEU University Press, Budapest, 2005) pp. 61-74; Pildes, supra note 749, at p. 101; A.M. 

Mansfield, ‘Ethnic but Equal: The Quest for a New Democratic Order in Bosnia and 

Herzegovina’, 103:8 Columbia Law Review (2003) pp. 2052-93. 
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Belgium’s law of the land: “Belgian Constitutional Law fascinates as much 

as it frightens.”756 The frightening aspect is that engaging with the judicial 

side of the language conflict could be taken as an unsolicited interference of 

a foreign scholar with inner-Belgian issues.757 The fascinating aspect is that 

Belgium’s language conflict has been disciplined by judicialization, in 

particular since the country has established a Court of Arbitration some 

thirty years ago.758 Political actors left key aspects of the Belgian regime to 

be decided by courts, such as the question whether Belgium’s constitutional 

system should be defined by the territoriality or the personality 

principle.759 Belgium represents a fascinating case study to shed light on 

judicial reactions to key political questions in contexts of deep dividedness.  

The cases selected to answer this question are the so-called 

‘communitarian’ cases, meaning those in which core disagreements 

between Belgium’s language groups are transferred from the political arena 

to the courtroom. As Popelier and Lemmens note, the Belgian Constitution 

‘resembles an act of a public notary, stipulating some basic rules about 

living together in a society, rather than an inspiring text from a 

constitutional moment.”760 Several key inter-group compromises that have 

                                                      
756 P. Popelier and K. Lemmens, The Constitution of Belgium: A Contextual Analysis 

(Bloomsbury Publishing, London, 2015). 

757 Ibid.  

758 M. Adams and G. van der Schyff, ‘Political Theory Put to the Test: Comparative Law and 

the Origins of Judicial Constitutional Review’, 10(2) Global Jurist (2010), 1-37. 

759 A. Alen and J. Clement, ‘Fédéralisme personnel et territorial en Belgique’ [Personal and 

territorial federalism in Belgium], in T. Fleiner, J.D. Nordmann (eds.), Federalism: A Tool 

for Conflict Management in Multicultural Societies with Regard to the Conflicts in the Near 

East (Lit, Zürich, 2008) pp. 59-80, in particular page 70 and following. 

760 Popelier and Lemmens, supra note 756.  



 282 

constitutional rank were challenged by more radical parties on both sides 

of the language divide. So far the cases analyzed in the literature are those 

that reflected beyond the national constitutional order. When 

‘communitarian cases’ are addressed in the literature, then these are almost 

exclusively the well-known Belgian cases of the European Human Rights 

Court (Belgian Lingustics,761 Mathieu-Mohin v. Belgium762). Scholars remain 

relatively unfamiliar with national case law challenging hard-won political 

compromises.763 They might also lack interest for these cases, as the highly 

political nature of these cases hardly makes them a doctrinally rich read.764 

The Belgian Constitutional Court seems to concur that these cases are not 

relevant for foreign scholars: it translates many of its decision into English, 

but remarkably those cases challenging key political compromises between 

the two country’s two dominant language communities do not figure among 

                                                      
761 ECtHR (plenary) 23 July 1968, Case No. 2126/64 and others, Relating to certain aspects 

of the law on the use of languages in education in Belgium v. Belgium. 

762 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu-Mohin and Clerfayt v. 

Belgium. 

763 McCrudden and O’Leary could only find two articles on Belgium: I. Verougstraete, 

‘Judicial Politics in Belgium’, in M. L. Volcansek (ed.), Judicial Politics and Policy-Making in 

Western Europe (London, Psychology Press, 1994), pp. 93-108; and P. Peeters, ‘Expanding 

Constitutional Review by the Belgian “Court of Arbitration’, 11 European Public Law (2005) 

pp 475-85. Andras Gal was not able to find any case or literature on Belgium for his CEU 

thesis on the tensions between constitutionalism and consociationalism.  

764 Canada’s Secession Reference (Reference re Secession of Quebec, [1998] 2 S.C.R. 217) 

is the notable exception to this critique. Vicky Jackson discussed the reasons why this 

judgment has been able to transcend the otherwise strict boundaries of many 

constitutional orders.  ICON’s „Public Law in an Uncertain World“, plenary session on 

Secession and Federation, 1 July 2015, New York School of Law.  

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#%7B%22appno%22:%5B%229267/81%22%5D%7D
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them.765 The choice of the decisions that are translated shows that the Court 

regards challenges to inner-Belgian political compromises on the 

management of the language conflict as not relevant for foreign legal 

scholars. This is lamentable, as some of these cases have a bearing on 

important topics in constitutional th 

eory, such as the tension between universality and diversity of human 

rights, the boundaries between law and politics in enforcing the 

constitution, and the (building) constraints that constitutionalism imposes 

on the constitutional architecture of democracy (and in particular 

consociational democracy).  

Although much has been written on the Belgian Court, an analysis of the 

judicial approach of the Belgian Court beyond the country’s local languages 

                                                      
765 For instance, none of the key decisions on inter-community political compromises of 

the last two state reforms has been published.  No translation has been provided for 

decisions 30/2003 and 73/2003 on the unconstitutionality of the only cross-community 

electoral district and 35/2003 and 26/2003 on the constitutional challenges to enhanced 

representation of Flemish speakers in the Brussels parliament. In 2014 the Court 

published an English translation of decision on the constitutionality of the upper limit to 

parking spaces in car parks in Brussels (decision 170/2014). However, it did not publish 

the decisions on the most salient political questions that have been agreed upon in the 

framework of the sixth state reform: the survival of the only cross-community electoral 

district in the appointment of (co-opted) Belgian Senators or the challenges to the reform 

of the judicial district of Brussels-Halle Vilvoorde (96/2014), or the decision on the 

absence of a constitutional right for Flemings to have a candidate of their choice elected in 

the electoral constituency of Brussels (72/2014), or the decision on an upper limit on 

pupils from non-Flemish speaking parents in the Flemish schools of Brussels (7/2012 – 

this latter decision is unrelated to the state reform).  The choice of the decisions that are 

translated shows that the Court regards challenges to inner-Belgian political compromises 

on the management of the language conflict as not relevant for foreign legal scholars. 
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has come under the radar of scholars only very recently. Popelier discussed 

the tension between the Court as the guardian of settled consensus and its 

deliberative role solliciated by the demands of contemporary 

constitutionalism.766 Ongoing inter-disciplinary research at Belgian 

universities dissects the role of the Belgian Constitutional Court as a 

guardian of consensus.767 Bruno de Witte has dedicated a chapter that 

sheds some light on structural issues of minority litigation on key political 

issues defining the Belgian constitutional regime.768 The focus of this paper 

is different, because it tackles a specific set of cases with high consequence 

and analyzes them against the backdrop of different judicial theories. 

 

3) Consociational regime questions 

This section shows that the cases discussed below are situated at the more 

extreme end of politically salient cases in a democracy. As Jeffrey 

Goldsworthy put it, apex court judges are political actors that have the 

                                                      
766 Patricia Popelier, "The Belgian Constitutional Court: Guardian of Consensus Democracy 

or Venue for Deliberation," in Liberae Cogitationes. Liber Amicorum Marc Bossuyt., ed. 

Andre Alen et als. (Antwerpen: Intersentia, 2013) pp. 499-513, [discussing the tension 

between the Court as guardian of settled consensus and its deliberative role solicited by 

the demands of contemporary constitutionalism]. 

767An ongoing doctoral thesis at the University of Antwerp is carried out by Josephine De 

Jaegere looking into the role of the Belgian Constitutional Court as a guardian of consensus.     

768 Bruno De Witte, ‘Linguistic Minorities in Western Europe: Expansion of Rights Without 

(Much) Litigation?’, in Dia Anagnostou (ed.), Rights and Courts in Pursuit of Social Change: 

Legal Mobilisation in the Multi-Level European System (Hart, Oxford, 2014) pp. 27-52. 
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“highest political power in a state” when interpreting a constitution.769 The 

construction of the architecture of democracy in a state is the most 

fundamental prerogative of democratic self-rule of the people. Judicial 

decisions on issues that are central to the self-organization of the people 

raise a potent counter-majoritarian difficulty.  This section will argue that 

the counter-majoritarian difficulty is more enhanced in contexts of deep 

dividedness, principally because these judgments can have an impact on the 

political unity of a divided polity.  

There are five reasons that give challenges to key political bargains defining 

the political accommodation regime in divided societies a distinctive 

political salience. First, courts face a potent counter-majoritarian difficulty 

to address these questions. Second, courts face a legitimacy problem 

because the challenged law is frequently based on a prior international 

agreement. Third, the consequences of rulings on sensitive identity 

questions that are not mediated by prudential considerations can be 

important and serious. Fourth, courts might not possess the appropriate 

judicial methodology or enforcement mechanisms to address these 

questions. Fifth, courts face challenges in commanding the implementation 

of such judgments that touch on the definition of the collective self in a 

divided polity.  

The judicialization of mega-political questions, Hirschl cautioned, raises a 

potent counter-majoritarian difficulty: “judicialization, nation-building 

processes, and struggles over the very definition or raison d’être of the 

polity as such [are arguably] the most troubling type of judicialization from 

                                                      
769 J. Goldsworthy, ‘Constitutional Interpretation’, in A. Sajo and M. Rosenfeld (eds.), The 

Oxford Handbook of Comparative Constitutional Law (OUP, New York, 2013) pp. 689-717, 

at 690.  
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a participatory democracy standpoint.”770 The tension between democracy 

and judicial review is particularly acute in those cases touching the 

constitutional architecture of a multi-national polity, because in these 

polities the object of litigation touches on core issues of the democratic 

process.  

Second, consociational settlements often repose on international 

agreements, which in practice limit the legitimacy of a national court 

deciding on its key content. The aim of consociational agreements is to 

solve, at least temporarily, self-determination disputes. Self-determination 

conflicts are the most common, the most violent and the most difficult type 

of conflict to solve.771 Power-sharing agreements often constitute the 

political if not constitutional foundation for living together in multi-

community states. Consociational settlements further the principle of 

internal self-determination of peoples (as opposed to external self-

determination).772 These agreements frequently have an international 

dimension which contains elements of shared sovereignty, being signed and 

ratified by kin states or international powers.773  

                                                      
770 R. Hirschl, ‘The Judicialization of Politics’, in K. Whittington, R. Kelemen, G. Caldeira 

(eds.), The Oxford Handbook of Law and Politics (OUP, New York, 2008), 119-141, at p. 123.  

771 B. Walter, Reputation and Civil Wars: Why Separatist Conflicts are so Violent (CUP, 

Cambridge, 2009).  

772 Kristin Henrard, Devising an Adequate System of Minority Protection: Individual Human 

Rights, Minority Rights and the Right to Self-Determination (Brill, Leiden, 2000), p. 314. 

773 Belgium is the only country in which power-sharing has a purely internal dimension. 

The Dayton Agreement was signed by the presidents of Bosnia, Croatia and Serbia – the 

Constitution of Bosnia was written in English by American lawyers. Macedonia’s Ohrid 

Framework agreement is equally written in English after heavy US mediation. The Good 

Friday Agreement was signed by the UK and the Republic of Ireland after gentle US 
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The Italian Constitutional Court’s case law on the interpretation of a 

negotiated autonomy arrangement illustrates well how the international 

and the negotiated character of a consociational arrangement lessens the 

intensity of judicial review. The Italian Court ruled that a regional 

consociational arrangement aimed at the pacification of a local conflict 

should be interpreted in light of its international character even though, 

normatively speaking, the latter would only have the legal rank of an 

ordinary statute.774 It also found that the negotiated character of the 

agreement strongly limits judicial review: “trespassing this boundary 

[through judicial review] would have unpredictable consequences as far as 

the autonomy regime is concerned; the enactment degrees [negotiated 

between the central government and the province] stand for the guarantee 

of the preservation of such balance.775 A national court approaching a 

consociational settlement with the familiar canons of state sovereignty and 

                                                      
meditation. South Tyrol’s autonomy arrangement was ratified by Italian and Austrian 

parliaments. The UK, Turkey and Cyprus signed the London-Zürich agreement that created 

the Cypriote constitution. Lebanon’s power sharing agreement is internal, but its success 

or failure crucially depend on external factors [M.J. Zahar, ‘Power Sharing in Lebanon: 

Foreign Protectors, Domestic Peace, and Democratic Failure,’ in P. Roeder and D. Rothchild 

(eds.), Sustainable peace: power and democracy after civil wars (Cornell University Press, 

Ithaca, 2005) pp. 219-40]. 

774 Italian Constitutional Court, judgment n. 242 of 28 April 1989 [There can be no doubt 

that the Italian-Austrian Treaty of 1946, which Italy ratified with ordinary law, exercises 

an important influence, as it constitutes, in line with the opinions of constitutional scholars, 

the best way to interpret the specialty of the autonomy regime of Trentino-South Tyrol. 

Translation by the author.]  

775 Constitutional Court, judgement 213/1988 [quoted in F. Palermo, ‘Implementation and 

Amendment of the Autonomy Statute, in J. Woelk, F. Palermo, and J. Marko, Tolerance 

through Law: Self Governance and Group Rights in South Tyrol (Brill, Leiden, 2007) pp. 143-

59, at 151].   
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a cosmopolitan individual rights understanding might lack the necessary 

sensitivity for ruling on issues of such fundamental nature.  

Third, what distinguishes ‘first order questions’ addressed to courts in 

consociations is not only the origin and nature of these agreements, but also 

the heavier consequences that judicial actions might trigger on the stability 

of the political system.776 The consequences of judicial challenges to the 

political framework in divided societies are potentially more far-reaching 

than political questions in non-divided societies, and can severely impact 

on inter-ethnic relations or even have an effect on the survival of the state. 

When the Italian Constitutional Court first saved and then ‘unwound’ Italy’s 

electoral law,777 it boldly ventured into the political thicket as it had never 

done before.778 While in ordinary nation states or mono-national 

federations the existence and claim to self-government of a single political 

community is not in question, this is the crucial question in divided or multi-

national polities.779 For instance, the role of the Bosnian and Spanish 

constitutional courts to decide claims on secession puts them at the central 

                                                      
776 Issacharoff, supra note 749. 

777 Corte Costituzionale, decision n.13/2012, 24 January 2012 [the Court found that ‘it is 

not competent to rule on the current electoral law’, while at the same time telling 

parliament to change the law]. Corte Costituzionale, decision n. 1/2014, 14 January 

[declaring that the electoral law was unconstitutional]. 

778  A. Pin and E. Longo, ‘Don't Waste Your Vote (Again!). The Italian Constitutional Court's 

Decision on Election Laws: An Episode of Strict Comparative Scrutiny’, (paper presented 

at the conference ‘The Italian Constitutional Court's Decision on Election Laws: An Episode 

of Strict Comparative Scrutiny’ (May 7, 2015). ICON· S Working Paper–Conference 

Proceedings Series, 2015). 

779 S. Choudhry and N. Hume, ‘Federalism, devolution and secession: from classical to post-

conflict federalism’, in T. Ginsburg and R. Dixon (eds.), Comparative Constitutional Law 

(Edwar Elgar, Celtenham, 2014) pp. 356-384, at 366. 
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stage of political controversy.780 Judges have to possess a genuine political 

sensibility when altering founding constitutional rules in terms of 

substance, procedure and timing.781  

Fourth, courts might not possess the appropriate tools for deciding these 

hard cases. The US Supreme Court emphatically argued that the equal 

protection standards can be applied by analogy to first order cases of the 

law of democracy.782 Basically any deviation from the one man-one vote 

principle would be stricken down by the Supreme Court. The Court found 

an unconstitutional violation of the principle of democratic equality even in 

electoral constituencies which differed in their total population deviation 

by as little as 0,7 percent.783 But how well does this interpretation of the 

principle of democratic equality travel to other jurisdictions, particularly 

those fragmented by cleavages of group membership and identification? 

The Belgian Constitutional Court was more cautious and accepted even 

most substantial deviations from strict equality. In a case that challenged 

                                                      
780 M. Azpitarte, ‘Catalonian Independentism, the Spanish Constitutional Court and the 

Perils of the Middle Way’, Verfassungsblog, 23 November 2016, at 

http://verfassungsblog.de/catalonian-independentism-the-spanish-constitutional-court-

and-the-perils-of-the-middle-way/, consulted on 28 November 2016. Interview with 

Mirsad Ceman [president of the Bosnian Constitutional Court], ‘Bosnian Constitutional 

Court ‘Under Pressure’ from Serb Referendum’, Balkaninsight, 30 August 2016, at 

http://www.balkaninsight.com/en/article/bosnian-constitutional-court-under-pressure-

from-serb-referendum-08-29-2016#sthash.FCcRSlAX.dpuf, 30 November 2016.  

781 Pildes, supra note 749.  

782 “Nor need the appellants, in order to succeed in this action, ask the Court to enter upon 

policy determinations for which judicially manageable standards are lacking. Judicial 

standards under the Equal Protection Clause are well developed and familiar....” 369 U.S. at 

369 U. S. 226, Baker v Carr. 

783 Karcher v. Daggett, 46 U.S. 728 (1983).  

http://verfassungsblog.de/catalonian-independentism-the-spanish-constitutional-court-and-the-perils-of-the-middle-way/
http://verfassungsblog.de/catalonian-independentism-the-spanish-constitutional-court-and-the-perils-of-the-middle-way/
http://www.balkaninsight.com/en/article/bosnian-constitutional-court-under-pressure-from-serb-referendum-08-29-2016#sthash.FCcRSlAX.dpuf
http://www.balkaninsight.com/en/article/bosnian-constitutional-court-under-pressure-from-serb-referendum-08-29-2016#sthash.FCcRSlAX.dpuf
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the overrepresentation of the Flemish ‘minority’784 in Brussels, the Belgian 

Court found that a deviation from the principle of democratic equality by a 

factor of 0,7 to 1 was not disproportionate. The difference has however 

become even more substantial over the last fifteen years.785 The deviation 

from the principle of democratic equality was ten times more important in 

the Belgian case than in the US. The difference, the Belgian Court ruled, was 

acceptable in light of the general institutional system of Belgium 

(consociational democracy) aimed at maintaining a balance of power 

between the two dominant communities.786 The difficult question remains 

where to draw the line between the legitimate state interest and the 

principle of democratic equality. The risk is that clear judicially manageable 

                                                      
784 Constitutionally speaking, Brussels is a bilingual region which does not divide its 

citizens into sub-groups (prohibition of sub-nationality). The Venice Commission has 

argued that Flemings are not a minority in Brussels, due to their co-dominant status. 

Numerically, however, Dutch speakers are a clear minority in Brussels. Venice 

Commission, ‘Opinion on Possible Groups of Persons to which the Framework Convention 

for the Protection of National Minorities could be applied in Belgium’, Strasbourg, 12 March 

2002.  

785 At the time (2001), a Dutch speaking candidate needed 3.562 votes to be elected to the 

Brussels regional parliament, while a French speaking candidate needed 5.086. The Court 

considered this ratio of 0.7 to 1 not to be disproportionate. However, in the last election to 

the Brussels parliament the difference has expanded. A French speaking party’s 8.000 

votes were not sufficient to elect a representative, while less than 3000 votes were 

sufficient on the list of Dutch speaking parties. This was linked to the electoral threshold, 

which is calculated separately for each language group. The difficult methodological 

question is when a deviation from democratic equality becomes so substantial that it needs 

to be corrected by a court.  

786 Belgian Constitutional Court, judgment 26/2003, B.7. 
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standards prove elusive,787 and courts are drawn deeper and deeper into 

the political thicket without a clear compass how to manage these cases.  

Fifth, courts also have considerable difficulty in ensuring the 

implementation of a judgment requiring the altering of a consociational 

agreement.788 Several European Court of Human Rights and national 

constitutional court decisions touching consociational regime questions in 

Bosnia and Belgium have not been implemented,789 or only after a long 

delay. Rulings on consociational regime questions touch core issues of the 

polity. Their implementation requires broad and concurrent majorities, 

often even new constitutional moments, which are difficult (and often 

politically costly) to achieve. 

From the aforementioned argument it follows that hard-won compromises 

constitute a special type of politicized question which pose unique 

challenges to the judicial methodology of courts, their legitimacy and their 

enforcement mechanisms. These types of cases are a sub-variant of 

                                                      
787 Issacharoff, Karlan, Pildes, and Persily, supra note 748. L. E Fuentes-Rohwer, ‘Back to 

the Beginning: An Essay on the Court, the Law of Democracy, and Trust’, 43 Wake Forest 

Law Review (2008) pp. 1045-87. H. Gerken, ‘Keynote Address: What Election Law Has to 

Say to Constitutional Law’, 44:7 Indiana Law Journal (2010) pp. 7-22. 

788 McCrudden and O’ Leary, supra note 749, 140-5. P. Popelier, ‘The Belgian Constitutional 

Court: Guardian of Consensus Democracy or Venue for Deliberation’, in A. Alen et al. (eds.), 

Liberae Cogitationes. Liber Amicorum Marc Bossuyt (Intersentia, Antwerpen, 2013), pp. 

499-513 [referring to the BHV-II case, discussed later). 

789 For instance, the Belgian constitutional legislature has still not implemented the 1968 

Belgian Linguistics ruling of the European Court of Human Rights. Key decisions on the 

Bosnia’s discriminatory constitution, such as the Sejdic-Finci ruling of the European Court 

and judgment U-14/12 of 27 March 2015 of the Bosnian Constitutional Court, have not 

been implemented.   
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Hirschl’s mega-political cases that can be classified as ‘consociational 

regime questions’. The specificity of these cases is that they target 

fundamental pillars of the (power-sharing) regime. Consociational regime 

questions are key political agreements and arrangements to solve an inter-

group conflict, although their normative rank might vary. For instance, 

semi-constitutionalized agreements such as ethno-linguistic 

proportionality in South Tyrol, semi-constitutionalized and 

constitutionalized arrangements about the Belgian state structure, 

ordinary laws such as the Belgian Cultural Pact790 and entirely unwritten 

agreement foundational agreements such as the Lebanese National Pact are 

all consociational regime questions. 

This section sketched the boundaries of judicial intervention epitomized by 

explicit deference doctrines, and argued that disputes over the appropriate 

role of courts may acquire a particular salience in consociational contexts. 

The next section describes arguments for judicial engagement with so-

called consociational regime questions. In other words, what are the deeper 

normative justifications for an expanded role of courts in the democratic 

politics of multi-national polities? 

4) The case for constitutional engagement   

There are four arguments to justify a more active judicial engagement with 

first order questions in deeply divided polities. The first one is that doing 

otherwise would mean surrendering the rule of law and constitutionalism 

to political actors (with the risky of tyranny). The second argument relies 

on the importance of courts to protect fragile democracies from backsliding 

into authoritarianism. The third argument is that judicial engagement is 

                                                      
790 Law of 16 July 1973, commonly known as Belgian cultural pact.  
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necessary to break positions of monopoly to create a more open and 

democratic political system. The fourth argument is that judicial 

engagement should serve as a redress to historical injustices that have been 

perpetrated.  

The first and most known argument is that relinquishing judicial review 

would mean losing constitutional control over the actions of democratically 

elected bodies. The political question doctrine, particularly if broad in 

scope, forces courts to make concessions in their authority to protect 

constitutional rights.791 Redish argued that deference doctrines, in 

particular the political question doctrine, allow ‘political branches to run 

wild in a constitutional state of nature’.792 The ultimate risk is that 

unchecked power would lead to tyranny.  

The argument for judicial review and against the political question doctrine 

has been extended also to ‘purely political’ questions in divided polities. 

Courts such as the Canadian one dismissed political question doctrines 

outright, arguing that it adjudicates constitutional questions ‘regardless of 

the political character of the controversy’.793 The Bosnian Court internally 

discussed the political question doctrine when confronted with its most 

politically sensitive case at the time, but ultimately rejected the doctrine.794 

                                                      
791  R. E. Barkow, ‘More Supreme Than Court? The Fall of the Political Question Doctrine 

and the Rise of Judicial Supremacy’, Columbia Law Review (2002) pp. 237-336; M. Tushnet, 

‘Law and Prudence in the Law of Justiciability: The Transformation and Disappearance of 

the Political Question Doctrine’, 80 NCL Rev (2001) pp. 1203-36. 

792 Redish, as quoted in J. P. Mulhern, ‘In Defense of the Political Question Doctrine’, 137(1) 

University of Pennsylvania Law Review (1988) pp. 97-176, at 118. 

793 Operation Dismantle v R [1985] 1 S.C.R. 441. 

794 Interview of the author with the judge rapporteur in the Constituent Peoples case. 

Antwerp, 7 November 2013.  
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In Belgium, Jeroen Van Nieuwenhove argued that it was the job of the 

Constitutional Court to exercise full constitutional review even in cases that 

are deeply political and aimed at the pacification of the language conflict.795 

The broader argument is that a high degree of deference implies that courts 

are giving up on their key function as protector of constitutional rights. 

The second argument relies on the importance of courts to protect fragile 

democracies from backsliding into authoritarianism. The debate on the 

appropriate role of courts in a democracy has dominated constitutional 

scholarship. Few would probably disagree with Cappelletti’s caution that 

the tension between democracy and judicial review does not allow for 

absolute answers.796 With this debate still ongoing, scholars have opened 

another front. The crux of the issue is whether the transitional context 

allows for more judicial deference (in the name of stability), or, to the 

contrary, requires more judicial engagement.797 Landau and Issacharoff 

argued, somewhat counter-intuitively, that transitions require a sui generis 

jurisprudence – one that intervenes more in the political process compared 

to advanced democracies.798 They argue that more judicial intervention is 

needed, because transitional democracies lack those institutions that 

                                                      
795 J. Van Nieuwenhove, ‘De kieskringen Brussel en Vlaams-Brabant’ [The electoral districts 

of Brussels and Flemish Brabant], in A. Alen et.al. (ed.), Het federale België na de Zesde 

Staatshervorming [Federal Belgium after the sixth state reform] (Die Keure, Brugge, 2014) 

pp. 177-90, at 185. 

796 M. Cappelletti, ‘The 'Mighty Problem' of Judicial Review and the Contribution of 

Comparative Analysis’, 53 S. Cal. L. Rev. (1979) pp. 409-445. 

797 A. Buyse and M. Hamilton, Transitional Jurisprudence and the ECHR: Justice, Politics and 

Rights (Cambridge University Press, New York, 2011). 

798 D. Landau, ‘Political Institutions and Judicial Role in Comparative Constitutional Law’, 

51 Harv. Int'l LJ (2010) pp. 319-77; in particular pp. 23-43. S. Issacharoff, Fragile 

Democracies (OUP, New York., 2015), at pp. 17-31. 
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underpin a vibrant democracy - strong institutions, an active civil society 

and independent media.  

Landau argued that courts can legitimately take over key functions of 

democratically elected political institutions in deficient democracies of the 

global south (‘democratic substitution’ theory).799 In a subsequent essay, 

Landau proposed a dynamic theory of the judicial role. The aim of this 

theory of judicial decision-making is the strengthening of institutions that 

keep the government in check, such as the political opposition, bureaucratic 

agencies and the civil society.800 Mietzner argued for activist courts in the 

context of transitions, as courts can be crucial agents for the democratic 

consolidation of the political system.801 This means that also in the context 

of transition, courts should be more assertive when tackling consociational 

regime questions.802 

The third argument is that judicial engagement is necessary to break 

positions of monopoly to create a more open and democratic political 

system. Issacharoff is perhaps the best known scholar advancing this line of 

thinking. He goes farthest when he claims that constitutional courts can be 

an alternative to ethnic power sharing.803 He attributes a plethora of roles 

to constitutional courts in the political system: limit majoritarian power, 

guarantee the respect for individual rights, ‘referee’ election disputes, and 

                                                      
799 Landau, ibid. Issacharoff, supra note 742.  

800 Building on the work mentioned earlier, Landau more clearly articulated his dynamic 

theory of the judicial role in a later essay, titled ‘A Dynamic Theory of Judicial Role", 55 BCL 

Rev. (2014) pp. 1501-62. 

801 M. Mietzner, ‘Political Conflict Resolution and Democratic Consolidation in Indonesia: 

The Role of the Constitutional Court’, 10:3 Journal of East Asian Studies (2010) pp. 397-424.   

802 Skach, supra note 755. 

803 Issacharoff, Managing Conflict, supra note 749.   



 296 

even shape the structure of government itself. As constitutional courts have 

successfully performed a variety of roles to channel the power of majorities 

within the boundaries of democracy, Issacharoff argued that courts could 

also ‘manage ethnic conflict’.804 He contends that a great problem of 

consociationalism is the fragmentation of citizenship and the political 

community: “the inescapable result of such arrangements is to assign each 

individual's citizenship in the first instance to some subset of the population 

and to recognize, formally, that the capacity of the citizen to interact with 

the broader polity will be mediated through the corresponding institutional 

arrangements.”805 Powerful constitutional courts, so Issacharoff, could 

make the political safeguards of ethnic power-sharing superfluous and 

thereby avoid consociationalism’s pitfalls.  

Fourth, courts should be agents redressing historical injustice in places 

where massive atrocities happened. There are more specific theories that 

not only encourage courts to take over certain functions to regulate the 

political process and keep the channels of change open, but are prescriptive 

in counselling courts to extensively use human rights law to redress past 

injustices. A group of scholars and judges argued that the protection of 

diversity and multi-ethnic city should be the core value courts should seek 

to guard. Skach argued that courts should be agents of multi-culturalism 

and ‘shape the toleration of difference’.806 Rosenberg concurred that in 

post-genocide contexts, such as in Bosnia, courts need to interpret the 

equality and non-discrimination principles substantively in order to take 

                                                      
804 Ibid. 

805 Issacharoff, Democracy and Collective Decision Making, supra note 749.   

806 Skach, supra note 755. 
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account of historical injustices.807 In light of that, a constitutional court 

should help to recreate the diversity that once characterized a post-

genocide context. Marko and Feldman, both former international judges at 

Bosnia’s Constitutional Court, considered a functional theory of 

constitutional interpretation as an appropriate means to redress past 

wrongs.808 Teleological theories of judicial interpretation, such as the one 

of the Living Constitution, are functional to this type of judicial 

engagement809 and serve as a justification for a more intense standard of 

judicial review in post-conflict societies.  

                                                      
807 S. P. Rosenberg, ‘Promoting Equality after Genocide’, 16 Tulane Journal of International 

Law (2008) pp. 329-93.  

808 D. Feldman, ‘Factors affecting the choice of techniques of constitutional interpretation’, 

in Ferdinan Mélin-Soucramanien (ed.), L’interpretation constitutionelle – Hommages à 

Louis Favoreu (Dalloz, Paris, 2005) pp. 119-38. D. Feldman, ‘Statutory Interpretation and 

Constitutional Legislation’, 130 Law Quarterly Review (2014) pp. 473-97. He argued that  

'it would be perverse not to consider the social and political evils (of past regimes) ... when 

interpreting (the Constitution of Germany, South Africa and Bosnia respectively)'].  See as 

well, J. Marko, ‘Integration durch Recht: Anmerkungen zur Funktion der 

Verfassungsgerichtsbarkeit am Beispiel der Judikatur des Verfassungsgerichts von 

Bosnien und Herzegowina’ [Integration through law: a comment on the function of the 

constitutional jurisprudence at the example of the constitutional court of Bosnia-

Herzegovina], in M. Mokre, G. Weiss and R. Bauböck, Europas Identitäten. Mythen, Konflikte, 

Konstruktionen [Europe’s myths, conflicts, constructions] (Campus, Frankfurt-New York, 

2003) pp. 160-82, at 171 (arguing for a functional method of interpretation to strengthen 

the Bosnian central state, so to better redress the consequences of ethnic cleansing). 

809 Judge Grewe argued that Bosnia’s Constitution had to be interpreted as a living 

instrument: “Constitutional interpretation has to take account of the whole Constitution 

and has to consider it as a unity. Interpretation cannot neglect the legal, international and 

political context and has to consider the law as a living instrument.” Grewe’s dissenting 

opinion in Bosnia’s constitutional court’s judgment U-13/05 (Tihic), 26 May 2006. 
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5) Three approaches to judicial review on consociational regime 

questions 

For an easier conceptual understanding, the arguments for and against 

judicial review in contexts of deep dividedness can be distilled into three 

different approaches: total restraint, judicial modesty and a democracy-

enforcing approach. The three models map the decision of courts on key 

political issues on a broader argument about their role in a divided polity. 

Two of these approaches opt for judicial techniques of interpretation that 

give a wider deference to the legislator, while the last one argues in favour 

of those methods of interpretation that are most suited to further a 

determined policy objective (such as political competition, affirmative 

action and the reintegration of a deeply divided polity). Scholarship 

remains divided about the right approach to these vexing consociational 

regime questions.  

Total restraint. Horowitz has laid down the fundamentals of this approach. 

This model stands for a minimal role of constitutional courts in relation to 

democratically elected actors. The minimal role concretizes itself both in 

terms of jurisdiction as well as judicial selection.  

Horowitz contends that a court should be competent only over a small part 

of the Constitution. The limited jurisdiction acts as a filter to prevent that 

politically controversial issues can come before the Court. It should review 

legislation not before it is enacted, but only afterwards (ex-post review).810 

Horowitz contends that ex-post review is more democratic than ex-ante, 

                                                      
810 D. L. Horowitz, ‘Constitutional Courts: A Primer for Decision Makers’, 17(4) Journal of 

Democracy (2006) pp. 131-4. The description provided of Horowitz’s theory of judicial 

review in this paper is based on the cited article. 
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because it allows the legislator to form its will independently of 

considerations by an external authority.811 

The common thread in Horowitz’s theory is to keep the Court out of the 

political thicket. He argued that judicial review initiated by political actors 

is more likely to draw constitutional courts into politics. Excluding political 

actors from initiating cases prevents the opposition from challenging 

decisions taken by parliament via a judicial setting. More politically 

controversial claims, such as control and scrutiny of elections, should be 

decided by a separate authority. A constitutional court is no substitute for 

self-government and should not have the task to resolve political deadlocks.   

In newly democratized societies, constitutional courts should move with 

particular care. Horowitz contends that self-restraint should be the 

required and essential quality of any constitutional court's judge – 

regardless of the maturity of the democratic system. Constitutional courts 

should not become embroiled in ethnic controversies, particularly if 

democracy has not yet become, to borrow Linz’s and Stepan’s words, ‘the 

only game in town’812. 

Some courts in consociations are good empirical examples to illustrate 

Horowitz’s total restraint approach. The Belgian Court of Arbitration, in its 

initial design, fits the model to a broad extent: it had limited jurisdiction, 

limited access and other safeguards against a government des juges, such as 

the paritarian composition between language groups and the equilibrium 

                                                      
811  There is still debate whether ex-post or ex-ante control is more democratic. Horowitz, 

ibid. Contra, B. J. Gorod, “The Collateral Consequences of Ex Post Judicial Review”, 88 

Washington Law Review (2013) pp. 903-60.  

812 A. C, Stepan and J. J. Linz, ‘Toward Consolidated Democracies’, 7:2 Journal of Democracy 

(1996) pp. 14-33. 
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between politicians and lawyers in the composition of the Court. The 

inclusion of politicians is only in apparent contrast with Horowitz’s model: 

the constitutional legislator opted for a hybrid composition because the 

intent was not to politicise the Court, but, to the contrary, to prevent the 

Court from entering the political thicket (as a bulwark against the 

gouvernement des juges).813  

For Horowitz, Bosnia and Cyprus are the negative models of institutional 

design in consociations.814 As these constitutional courts are required to 

remove deadlocks when constituent groups are unable to agree, they 

become vital actors in the political governance of the country. Their hybrid 

international composition amplified the basis for this criticism. A panel of 

renowned international experts concurred with Horowitz’s critique: 

deferring to unelected foreign judges to solve key political issues is 

incompatible with the principle of democracy.815 These Courts are 

                                                      
813 See the preparatory works to the law creating the Belgian Court of Arbitration (from 

which the Constitutional Court evolved): “The inclusion of former parliamentarians in the 

design of the Court is justified as a guarantee for the representatives of the people that 

unelected judges will not thwart the will of elected representatives on narrow legal 

grounds” [Translation by the author]. Parliamentary documents, Senate 435/1 (1979-80), 

at 12.  

814 Horowitz, supra note 810, at pp. 133-4. 

815 International Expert Panel Convened by the Committee for a European Solution in 

Cyprus, “A principled basis for a just and lasting Cyprus settlement in the light of 

International and European Law”, presented to Members of the European Parliament on 

12 October 2005, at http://alfreddezayas.com/Law_history/Cyprusproposal.shtml. 

[“Leaving the final decision in case of stalemate to foreign citizens in such critical organs 

as the Supreme Court and others is in stark contradiction to the principle of democracy.”] 
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therefore placed at the very centre of solving group-related conflicts, qua 

non according to Horowitz. 

Overall, the total restraint model aims to keep constitutional courts out of 

politics by limiting access to these courts, their jurisdiction and by selecting 

judges that have a high professional standard and embrace a judicial 

philosophy of deference. 

Judicial modesty. McCrudden and O’Leary argue that courts in consociational 

polities have an important role in resolving disputes between elites. When 

communities clash on vital interests, courts represent an external forum for 

internal conflict resolution. If courts fail to perform their role as dispute 

resolvers, this might contribute to the very breakup of the consociational 

polity, on the example of Cyprus.816   

Overall, McCrudden and O’Leary are less focused on the institutional design 

of courts in consociations. They are sympathetic towards apex courts that 

reflect the ethno-national makeup of the polity,817 but do not develop the 

argument further. The gap in that area of research has been addressed by 

other scholars.818 McCrudden and O’Leary are however skeptical of 

intervention by foreign judges into matters of constitutive politics, such as 

                                                      
816 T.W. Adams, ‘The First Republic of Cyprus: A Review of an Unworkable Constitution’, 19 

Western Political Quarterly (1966) pp. 475-90, at 475, quoted in McCrudden and O'Leary, 

Courts and Consociations, supra note 749, at p.  486. 

817 McCrudden and O’Leary, ibid., at p. 40. 

818 S. Choudhry and R. Stacey, ‘Independent or Dependent? Constitutional Courts in Divided 

Societies’, in C. Harvey and A. Schwartz (eds.), Rights in Divided Societies (Oxford: Hart, 

2012) pp. 89-123.   
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in the landmark case of the Bosnian Constitutional Court on the Constituent 

Peoples.819  

McCrudden and O’Leary’s main focus is to take issue with the way apex and 

transnational courts have handled challenges to consociations. They 

advocated for a limited role of courts when petitioned with challenges to 

consociations, and draw on insights from political theory that can give 

legitimacy to judicial intervention. Building on earlier work by Issacharoff 

and Pildes, they argue that courts should take account of the democratic 

legitimacy of consociational political agreements. Where consociational 

agreements are the result of a large and inclusive consultation and 

agreement between groups, courts should show even more restraint. 

Courts should accord broader deference where consociational settlements 

have been approved by the people in a referendum, particularly those in 

which there was a concurrent majority of the affected group and peoples 

assenting.820  

McCrudden and O’Leary argue that consociational agreements should be 

unwound by the parties themselves rather than by external actors (such as 

courts).821 At a minimum, they also counsel courts to seek the consultation 

of external experts from other disciplines when judging on matters central 

to a consociational agreement.  If consociational agreements have not an ex-

ante imposed time limit, courts are not well placed to impose an expiry date 

on the negotiated political settlement.822  The democratic legitimacy of the 

                                                      
819 Bosnian Constitutional Court Judgment (30 June and 1 July 2000), U-5/98-III.  

McCrudden and O’Leary, supra note 749, at p. 87. 

820 Ibid, p. 148. 

821 Ibid, p. 65. 

822 Ibid, p. 65. 
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consociational bargain, the time passed since it was negotiated and the 

external expertise given to courts by political and security analysts are 

factors that can help courts decide how to tackle a consociational bargain.  

For McCrudden and O’Leary, the fundamental role of a court in a 

consociational democracy is the one of guardianship of the agreement. 

McCrudden and O’Leary argued that “perhaps what is required is a political 

question doctrine – one that encourages political and legislative resolution 

of controversial questions, and which urges modest restrain upon future 

courts.”823 

In terms of jurisprudence, the judicial modesty approach can be regarded 

as a distillation of older Strasbourg case-law in challenges to the 

constitutional architecture of multi-national democracies: 1) a totality of 

circumstances approach and not one on the merits of the challenged law; 2) 

a reference on the particular circumstances of the polity rather than 

universal standards, 3) deference to political actors to fix flaws in the 

democratic system,824 4) a reference to soft-law rather than hard 

instruments to address problems of fair democratic representation.825  

                                                      
823 McCrudden and O’Leary, Courts and Consociations, supra note 749, p. 116-7. 

824 For instance, in a case initiated by a Kurdish party concerning representational issues 

in Turkey, the Court wrote that it „must accept that in the present case the Turkish 

authorities (both judicial and legislative) – but also Turkish politicians – are best placed to 

assess the choice of an appropriate electoral system, and it cannot propose an ideal 

solution which would correct the shortcomings of the Turkish electoral system.“ ECtHR, 

Yumak and Sadak v. Turkey, 30 January 2007, Application no. 10226/03, para 76. 

825 The most important cases that illustrate the deferential approach of the Strasbourg 

Court on the regime design of a multi-ethnic polity are: ECtHR (plenary) 23 July 1968, Case 

No. 2126/64 and others, Relating to certain aspects of the law on the use of languages in 
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As discussed in the third chapter concerning the Pilav case, McCrudden and 

O’Leary not only favour a change in substantive doctrine, but argue that the 

European Human Rights Court should “limit access to the Court through the 

use of more procedural methods” (such a strict interpretation of the victim 

status as a condition for admissibility, or by using other ‘passive virtues’ to 

avoid deciding salient cases).826  

Together with the total restraint model, judicial modesty advises courts for 

caution when petitioned to unwind consociational bargains. Both 

approaches agree that courts are important organs of conflict resolution 

within consociations, but call for restraint when consociational devices are 

itself the object of judicial scrutiny. Both approaches share Alexander 

Bickel’s intuition that a court should use its ‘passive virtues’827 when 

confronted with politically sensitive questions. Both approaches are 

underpinned by a prudential judicial philosophy and a scepticism of judicial 

review as apt for resolving core political predicaments. The first approach 

goes further because it does not discuss any conditions that would 

legitimize court intervention on highly political questions. The second 

approach is more flexible in that it recognizes insights from political theory 

that weak democratic credentials of a consociation and the passage of time 

                                                      
education in Belgium v. Belgium, ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu 

Mohin and Clerfayt v. Belgium, ECHR 15 September 1997, Case No. 23450/94, Polacco and 

Garofalo v. Italy; ECtHR 11 January 2005, Case no. 66289/01, Py v. France, ECtHR [GC] 8 

July 2008, Case No. 10226/03, Yumak and Sadak v. Turkey.   

826  McCrudden and O’Leary, Courts and Consociations, supra note 749, p. 117-8. 

827 A. M. Bickel, ‘The Supreme Court, 1960 Term’, 75(1) Harvard Law Review 75 (1961) pp. 

40-79; A. T.  Kronman, ‘Alexander Bickel's Philosophy of Prudence’, 94(7) The Yale Law 

Journal (1985) pp. 1567-1616. 
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give courts a higher legitimacy to shape the structure of government, 

although that responsibility should ideally lie with the parties themselves. 

Democracy-enforcing approach. This is the most activist model, within 

which there are different variations. The democracy-enforcing approach 

can be divided into two broad groups: scholars who advocate judicial 

intervention to protect foundational values (‘rights approach’), such as 

multi-ethnicity in a divided society, and those who argue that courts should 

intervene when the democratic process is malfunctioning (‘structural 

approach’). The democracy-enforcing approach is a label created by the 

author, for the purpose of binding together scholarship that petitions courts 

to play a stronger role in enforcing rights and structural values in 

consociational regime questions.     

The core aim of this approach is to combat (institutionalized) racism 

through constitutional interpretation.  

The debate structure vs rights in law and politics has been vivid in the 

United States, but basically absent in Europe. Structuralist thinkers 

challenge the premise that there is an unescapable tension between the 

individual and the collective: “rights are as linguistic or rhetorical tools the 

law deploys for pragmatic reasons and aims.”828 What should matter in 

constitutional law is not the protection of the atomistic individual but the 

furtherance of structural goals (such as political competition and 

representation).   

                                                      
828 R. Pildes, ‘Why Rights Are Not Trumps, Social Meanings, Expressive Harms, and 

Constitutionalism’, 27:2 Journal of Legal Studies (1998) pp. 725-63. 
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The core framework of a structural approach, developed by Issacharoff and 

Pildes,829 provides that: 1) there is a false dichotomy between individual 

and collective rights: “The picture of the direct clash between the interests 

of individuals (in liberty or dignity or autonomy) and that of the community, 

with rights trumping the second to secure the first, [is misleading]”,830 2) 

courts lack a coherent framework for judging the law of politics, because a 

framework based on individual rights is not appropriate for more structural 

problems 3) courts should decide individual rights cases based on their 

systemic consequences on democratic politics (chiefly the procedural aim 

to ensure political competition), 4) judicial interventions that focus on 

fixing the democratic process raise more limited counter-majoritarian 

objections than those engaging with the substance and scope of 

constitutional rights.    

However, even structuralists engage in substantive values that define a 

democracy. Joseph Marko tellingly noted that structural values served as a 

basis for the judgments of the apex court on which he served: “the goal of 

the constitutional court of Bosnia-Herzegovina is the reconstruction of a 

multi-ethnic society, although there is no pure, positivistic legal ground for 

it.”831 But how can this structural goal be made tangible through law? As 

                                                      
829 Ibid. See references to the work of Pildes and Issacharoff in supra note 749. For an 

overview on the rights structure debate (and beyond), G.U. Charles, Judging the Law of 

Politics, 103 Michigan Law Review 1099-1141 (2005) pp. 1099-1141, N. Stephanopoulos, 

‘Elections and Alignment,’ 114 Columbia Law Review (2014) pp. 283-366. 

830 Ibid. Pildes, Why Rights Are not Trumps, at p. 727. 

831 Joseph Marko made these comments at the meeting of the Association for the Study of 

Nationalities at Columbia University, New York, 13 April 2000, quoted in Skach, supra note 

755, p. 71. 
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Charles rightly noted, in order to be translated into legal claims, structural 

values are translated into individual rights claims.832 

Democracy-enforcing activism rests on a progressive judicial philosophy 

which is oriented towards societal and political change and is particularly 

advocated in the context of transition. The Bosnian Constitutional Court, 

with direct access of political authorities to the Court, its broad jurisdiction 

and its three international judges selected by a foreign authority has many 

elements that permit for a democracy-enforcing role. Particularly at the 

outset, it has been hailed as a champion of this approach - 833 and in some 

fundamental decisions it has shown that it still is.834 What is common to the 

thinking of democracy-enforcing authors such as Grewe, Marko, Rosenberg, 

Skach, Issacharoff and Pildes is that constitutional courts should be 

powerful and actively shape the political accommodation regime of a 

country. For them, the role of courts is one of social change and integration, 

with the aim to combat and overcome ethnic separation. The tension that 

most societies face is between the ideal of ensuring “full and fair 

representation” (which means enhancing minority representation) and 

‘democratic citizenship’ (moving beyond race or group-based structures of 

                                                      
832 Charles, supra note 829.  

833 Skach, supra note 755.  

834 Stefan Graziadei, ‘The Unconstitutional Holiday: Bosnian Constitutional Court annuls 

Serb Republic Day’, Verfassungsblog, 1 December 2015, http://verfassungsblog.de/11971/ 

(comment on the case U-3/13 of 26 November 2015). Stefan Graziadei, ‘RS Referendum - 

The Emperor has no clothes, but don’t blame it on the Court or Bosniaks’, Balkans in Europe 

Policy Blog, 25 September 2016, at http://www.suedosteuropa.uni-

graz.at/biepag/node/229 (comment on Bosnia’s Constitutional Court’s decision on an 

interim measure in case U-10/16 of 17 September 2016. 

http://www.suedosteuropa.uni-graz.at/biepag/node/229
http://www.suedosteuropa.uni-graz.at/biepag/node/229
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citizenship).835  For democracy-enforcing scholars, it is up to courts to find 

and ‘update’ the right mix between both ideal types in a particular context.  

Democracy-enforcing activism is in strong contrast with the total restraint 

model. The democracy-enforcing model requires a court to actively hold 

jurisdiction over central elements of the political process. Political 

authorities can then turn to courts to resolve disputes arising in the 

democratic process. Bosnia is a case in point: the Bosnian Constitutional 

Court has become a central stage for addressing core issues of the political 

conflict between Bosnia’s main communities.836 Although this remains 

somewhat hidden in the writings of its core authors, the democracy-

enforcing model needs interpretivist judges.837 For this approach, courts 

are and should be central actors in shaping the law of diversity. In contrast 

with more conservative approaches, a broad jurisdiction and an active 

engagement with ‘first order’ questions are very much welcomed by the 

proponents of a democracy-enforcing judicial activism.  

This allows us to situate this case study on Belgium within a broader range 

of possible approaches that a court has at its disposal when faced with 

vexing first order questions.  The next section turns to the empirical 

                                                      
835 R. Pildes, ‘Diffusion of Political Power and the Voting Rights Act,’ 24 Harvard Journal of 

Law and Public Policy (2000) pp. 119-39.  

836 J. Marko, ‘Politics and Constitutional Reform in Bosnia-Herzegovina’, in O. Listhaug and 

S. Ramet (eds.), Civic and uncivic values in Bosnia-Herzegovina - The record since Dayton 

(Longo, Bologna, 2013) pp. 49-80.  

837 Issacharoff and Pildes talk about the need for a ‘self-conscious’ judiciary to regulate the 

political process. S. Issacharoff and R. Pildes, ‘Politics as Markets: Partisan Lockups of the 

Democratic Process’, Stanford Law Review (1998) pp. 643-717. 
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question: how has the Belgian Court ruled on first-order cases touching the 

country’s consociational core?  

6) Belgium’s Prudent Court  

In order to better schematize the cases, three types of deference are laid 

out: high, intermediate and low deference. Roughly speaking, the 

characterization of deference cases is inversely proportional to the level of 

scrutiny, so that for instance low judicial scrutiny leads to high deference. 

In US constitutional law, a statute will ‘survive’ strict scrutiny if narrowly 

tailored to justify a compelling state interest, and low scrutiny if the 

challenged act is rationally related to a legitimate state interest. 

Intermediate scrutiny blends both levels of scrutiny and requires the state 

to show an important state interest achieved by means which are 

substantially related to that interest. The high and intermediate deference 

cases reflect the judicial roles discussed in the first part, the total deference 

and the judicial modesty approach.  

 

High deference 

Three decisions will be discussed in which the Court adopted a deferential 

attitude: the decisions on the ‘Pacification’ law (1989), the Brussels-Halle-

Vilvoorde question (1994) and the challenges to the latest institutional 

reform of the Belgian state (2014/15).  

In order to solve communitarian tensions that kept flaming up along 

Belgium’s internal language border, Prime Minister Martens proposed the 

so-called “law of pacification” (1988). Said law was a complex political 

agreement between Belgium’s dominant communities - French and Dutch 

speakers – with the aim to solve the Voeren/Fourons crisis. That crisis 
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originated in the refusal of a mayor of a municipality which had a majority 

of French speakers, but was situated in the Dutch-speaking region, to abide 

to the Belgian language legislation, as controversially interpreted by the 

Dutch speaking chamber of Belgium’s highest administrative tribunal.838  

The case against this law was brought by the mayor of a municipality in the 

French-speaking region with facilities for Dutch speakers, to which the 

special language and consensus requirements of the Voeren/Fourons 

municipality were symmetrically extended. The applicant argued that such 

requirements made governing and voting more burdensome and thereby 

violated the equality principle and the right to vote, because the law treated 

different situations alike. The Belgian Council of State, called to examine the 

constitutionality of the draft law, remained divided along language lines. 

The opinions brought to the fore the personal and profound differences in 

constitutional interpretation between French and Dutch speakers, which, 

the Council admitted, could not be ‘washed away by words’.839  

The Court creatively rejected the appeal, on the basis that peace between 

language groups was made a superior public interest that trumped other 

constitutional principles. The Court found the pacification between 

                                                      
838 M. Uyttendaele, ‘Les obligations linguistiques des mandataires politiques’, 1150 

Courrier hebdomadaire du CRISP (1987) pp. 1-46 [arguing that the Council’s interpretation 

is deeply troubling, because it is at that point activist that it exchanges itself to the 

Constituent and is severely biased in favour of Flemish political interests].  

839 „De persoonlijke betrokkenheid bij de problemen is onvermijdelijk. Waar de 

opvattingen dan uiteenlopen, kan geen worden weggedrukt.“ [The personal involvement 

in these fundamental questions of living together (that have been increasingly dividing 

Belgians) is unavoidable. Opinions that clash cannot be shoved away by words.] Opinion of 

Council of State, Parliamentary documents Senate 371-1 (B.Z. 1988).  
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language groups to represent a “higher public interest”.840 This higher 

public interest justified “a certain difference in treatment” between 

different categories of persons. For the Constitutional Court’s former 

French-speaking president, this decision was “the legally most dubious but 

politically most indispensable [ruling]”.841 The Court adopted a low-key 

control of constitutionality out of prudential reasons. 

A second example of prudential attitude towards consociational 

agreements was the first challenge to the Brussels-Halle-Vilvoorde (BHV) 

electoral district. While the Forouns/Voeren crisis was Belgium’s crisis 

hotspot in the 1980s, BHV was the one of the following decades.842  

The first BHV decision (BHV-I) was taken in 1994. The district remained the 

only electoral district that crossed Belgium’s internal language border. 

Flemings regarded it as a threat to their language region, which had been 

created as a ‘security area’843  to protect the socially and culturally weaker 

group. When the Belgian language border was agreed in the 1960s during 

the secret meetings between Belgian party leaders in a castle near Brussels, 

                                                      
840 Belgian Constitutional Court, 18/90 of 23 March 1990 (so called Pacification decision). 

Belgian Constitutional Court judgments are available on the Court’s website in French, 

Dutch and German. English Summaries of major decisions, such as this one, are available 

on the website.  

841 P. Martens, Théories du droit et pensée juridique contemporaine (Larcier, Brussels, 

2003), at p. 256. 

842 C. Devos and N. Bouteca, ‘Brussel-Halle-Vilvoorde: Voeren Van De 21ste Eeuw’ [BHV: 

Voeren of the 21st century], 8(1) Fédéralisme Régionalisme (2008), at 

http://popups.ulg.ac.be/1374-3864/index.php?id=642, accessed 5 January 2017. 

843 W. Pas, ‘A Dynamic Federalism Built on Static Principles: The Case of Belgium’, in A. Tarr, 

J. Marko, and R. F.  Williams, Federalism, Subnational Constitutions, and Minority Rights 

(Praeger, Westport, 2004) pp. 157-76, at p. 173. 
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it was implicitly but clearly agreed (at least for the French speaking side) 

that the BHV district was there to stay.844 BHV was regarded as quid pro quo 

of French speakers, however unfavorable, for accepting the Flemish 

demand of having a language border that internally divides Belgium. The 

original understanding of the agreement was that BHV was the last 

communitarian problem ever to be tackled,845 and that by political 

consensus (and not constitutional litigation).  

A group of Flemish activists and intellectuals, mostly linked to the Flemish 

nationalist Volksunie,846 challenged the constitutionality of the Brussels-

Halle-Vilvoorde district in 1994 before the Constitutional Court.  

The Court rejected the case for prudential and functional reasons. It argued 

                                                      
844 The historian Stephane Rillaerts wrote that the maintaining of the BHV district was a 

concession of French speakers for the fixation of an internal-language border, however 

unfavourable: “Il est clair quen sortant de Val Duchesse, l’accord était qu’on maintiendrait 

BHV. Mais il y avait une sorte de donnant-donnant par rapport à la frontière linguistique 

qui apparaissait plus défavorable pour les francophones." To the contrary, for Flemings 

there was no direct link between maintaining BHV and the language border. S. Rillaerts, ‘La 

frontière linguistique 1878-1963’, 2069-2070 Courrier hebdomadaire du CRISP (2010).  

845 Rillaerts, ibid. S. Rillaerts, ‘Une légitimité à toucher à la frontière linguistique’, interview, 

RTBF (Belgian French-speaking public television), 26 August 2010, at 

www.rtbf.be/info/belgique/detail_une-legitimite-a-toucher-a-la-frontiere-

linguistique?id=4893723, 28 November 2016.   

846 The list of applicants litigating against the electoral district Halle Vilvoorde in 1994 read 

like a who is who of intellectuals and politicians with Flemish nationalist sympathies: Jan 

Cauwenberghs, Daniël Deconinck, Bart De Wever, Jan Jambon, Clem De Ridder, Walter 

Prevenier, Peter De Roover, Aloïs Gerlo, Karel Hemmerechts, Hugo Van Eecke… The names 

of the applicants, even taken alone, show the massive political significance of the BHV case 

for the Flemish cause, and the readiness of party elites to play the nationalist card through 

judicial politics when in opposition.  

http://www.rtbf.be/info/belgique/detail_une-legitimite-a-toucher-a-la-frontiere-linguistique?id=4893723
http://www.rtbf.be/info/belgique/detail_une-legitimite-a-toucher-a-la-frontiere-linguistique?id=4893723
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that BHV was constitutional because it was the result of a general 

compromise aimed at securing “the essential balance between the interests 

of the various communes and regions within the Belgian State”.847 The 

Court essentially followed the government, which had argued that the BHV 

compromise, just as the Pacification law, represented ‘a superior public 

interest’.848 The Court took over the nearly identical wording of the 

European Court of Human Rights, which had approved the Belgian system 

as “designed to achieve an equilibrium between the Kingdom’s various 

regions and cultural communities by means of a complex pattern of checks 

and balances.”849 By adopting a ‘totality of circumstances’ approach, the 

Court saved a complex intercommunity bargain.  

In the same judgment, the Belgian Court equally rejected the right of French 

speakers of Halle-Vilvoorde to be represented in the community 

parliaments in a way that respects their identity and opinion [as French 

speakers].850 

BHV-I in many ways represents the standard approach of the Belgian Court 

in big inter-community decisions (grands arrêts communautaires), one of 

marginal control. A former president of the Belgian Constitutional Court 

wrote that, as a rule, the Court is “more reserved when unequal treatment 

is claimed in matters that have been subject to hard won political 

accords”.851  

                                                      
847 Belgian Constitutional Court, n° 90/94, 22 December 1994, para B.5.5. 

848 Ibid, para A.17.3.5. 

849 Mathieu-Mohin v. Belgium, para 57. 

850 Constitutional Court, 90/94, 22 December 1994 

851 A. Alen, Handboek van het Belgisch Staatsrecht [Handbook of Belgian constitutional law] 

(Kluwer, Deurne, 1995), at p. 283. J. Clement, ‘The Principle of Equality in Linguistic 
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(BHV-II will be discussed in the section on ‘low deference’ judgments.)  

With the judgments on the institutional agreement arising out of the sixth 

reform of the state, which ended the longest period of government 

formation in the world, the Court returned to a path of deference. The Court 

rejected neartly all politically salient cases.  

First, the Court dismissed petitions against the jurisdiction of the bilingual 

section of the Council of State over disputes arising from the non-

nomination of mayors in the Brussels municipalities with language 

facilities.852 Since the Fourons/Voeren crisis (discussed above), French-

speakers had demanded that the common section of the Council of State, 

composed by an equal number of French and Dutch-speaking councilors, be 

competent to rule on issues pertaining to municipalities with a hybrid 

regime. This was granted with the sixth state reform to solve a political hot 

potato.853 Flemish nationalist petitioners argued that this arrangement was 

disproportionate: the Flemish chambers of the Council of State would offer 

sufficient guarantees of judicial independence and impartiality, there was 

no need to transfer jurisdiction to the French and Dutch-speaking 

paritarian chamber.854 The Constitutional Court dismissed: “as the 

                                                      
Matters from a Belgian Perspective’, in J. Vande Lanotte et al. (eds.), The Principle of 

Equality -  A South African and a Belgian Perspective (Maklu, Antwerpen, 2001) pp. 177-96, 

at p. 195. 

852 Belgian Constitutional Court, 57/2014 and 58/2014, 3 April 2014. 

853 I am referring to the French speaking mayors that the Flemish government refused to 

approve, because the mayors violated the legislation on the use of languages (as 

interpreted by the Flemish Chambers of the Council of State). Stefan Graziadei, ‘Judges de-

escalate heated Belgian language conflict’, Belgian Constitutional Law Blog, 30 March 2015, 

at http://belconlawblog.com/2015/03/30/judges-de-escalate-language-conflict/.   

854 Ibid (57/2014), at A.4.2.  
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challenged law results from a choice of the Constituent, it is not up to the 

Court to review the challenged act in light of the Constitution.”855 

Second, the challenges against the special voting facilities for French 

speakers in these same municipalities were rejected.856 The Court equally 

rejected challenges against the absence of positive measures to allow for a 

better political representation of the Dutch-speaking minority in the 

Brussels electoral district.857 The appellant had argued that Dutch speakers 

in Brussels should have a right to vote for the candidate of their choice in 

the election of the Federal Parliament, because of their constituent status in 

the officially bilingual Brussels region. The constituent status implied, 

according to the applicant, that electoral law would need to ensure a 

constitutional right to political representation to Brussels Dutch speakers, 

for instance through the system of vote pooling with other districts from 

the same language community. The Court disagreed: “as the Constituent has 

considered that the special [voting] arrangements [for the French speaking 

minority in Flanders] don’t violate other constitutional principles, the 

equality and non-discrimination principles of the Constitution contain no 

obligation for the legislator to foresee similar arrangements [of minority 

protection] for Dutch speaking candidates and voters in the Brussels Capital 

Region.”858 

                                                      
855 Ibid, at B.10.2, translation of the author. 

856 For a short English summary of this case, see S. Graziadei, ‚Constitutional Court upholds 

“New BHV”’, 30 September 2015, Belgian Constitutional Law Blog, at 

belconlawblog.com/2015/09/30/constitutional-court-upholds-new-bhv/, 30 November 

2016. 

857 Belgian Constitutional Court, 72/2014, 8 May 2014. 

858 Ibid, B.14.2. 

http://belconlawblog.com/2015/09/30/constitutional-court-upholds-new-bhv/
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Third, the Court dismissed challenges to the BHV district which had been 

maintained for Senate elections.859 The Court found itself “not competent to 

rule on a difference in treatment or the limitation of a fundamental right 

when this is the result of a choice that the Constituent himself made.”860 The 

Court dismissed other Flemish nationalist challenges to the state reform, 

such as the creation of a cross-regional Brussels metropolitan 

community.861   

The reasons behind the rejection of the cases can be found both in the 

difficulty and length for reaching these hard-won communitarian 

compromises, and, equally, if not more importantly, the 

constitutionalization of the agreement, as the reasoning of the Council of 

State and the Constitutional Court show. The Council of State argued that 

the weight of the superior public interest of peace between language groups 

will be all the stronger the more it builds on a strong cross-community 

consensus.862 The Court concurred; the constitutionalization of the 

consociational agreement put it out of its reach: if the Constituent himself 

opted for difference in treatment or a limitation of a fundamental right, then 

the Court would not second-guess that choice.863 

                                                      
859 Judgment, 81/2015, 28 May 2015. 

860 Judgment, 81/2015, 28 May 2015, B.12. 

861 Constitutional Court, 73/2014 of 8 May 2014. 

862 Council of State advice n° 51.214/AG of 2 May 2012, Doc. Parl Senate session, 2011-

2012. 

863 “The Court is not competent to review a choice specifically endorsed by the 

constitutional legislator”: Constitutional Court, 57/2014, paras 9.2, 10.2; decision 

58/2015, paras 6.1, 7.2, 10.2; decision 72/2014, paras 13.3, 13.4, 14.1, 14.2, decision 

81/2015, paras B.10.2 11.2 and B.12. 
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Intermediate deference 

Intermediate deference is used to design those pragmatic judicial 

interventions in which the Belgian Court challenged only a secondary 

element of the agreement/law while leaving the core or essential elements 

unscratched. This is not unusual business for the Court. Quantitatively, the 

Court finds a violation of the Constitution in 70 percent of the cases brought 

before it, although these are often only small violations.864  

One case stands out in relation to intermediate scrutiny on fundamental 

political agreements: the challenge to the Brussels-Halle-Vilvoorde judicial 

district. Besides the municipalities with language facilities, there continued 

to be one important exception to the territoriality principle in Belgium: the 

judicial and electoral district of Brussels-Halle-Vilvoorde. As alluded to 

before, the aim of BHV was to protect the electoral and judicial rights of 

French speakers in the constitutionally unilingual Dutch-speaking territory 

surrounding Brussels. With the last reform of the Belgian state, the electoral 

district was split but the judicial district of BHV remained in place (although 

deeply modified). The constitutional compromise included power-sharing 

in the judiciary, such as the ratio of 80-20% French-Dutch speaking 

magistrates in Brussels, and 20% (functionally bilingual) French-speaking 

magistrates detached to the Halle-Vilvoorde tribunals. Flemish nationalist 

political parties and the Dutch-speaking bar association claimed that these 

special rights for French speakers in the Brussels periphery violated the 

equality principle.   

The case is complex and the judgment alone counts 150 pages, but what 

                                                      
864 Popelier and Lemmens, supra note 756.  
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matters for the purposes of the present work is that the Court found the 

essential elements of the political compromise constitutional. It only 

annulled a secondary aspect of the agreement, which explicitly determined 

that the Brussels head prosecutor had to be a French speaker. It ruled that 

the ‘essential elements’ of the agreement result from the explicit “choice of 

the Constituent” and therefore fell beyond the jurisdiction of the Court.865 

The Court held that it was not competent to rule on a difference in treatment 

or a limitation of a fundamental right that originated directly from the 

Constitution. It issued a press release detailing all the norms of the 

agreement that the Court did find constitutional.866 The Court’s judgment 

was prudent, in contrast to its ruling on the electoral district of BHV-II about 

a decade earlier. 

 

Low deference 

The judgment 73/2003 on the electoral district of Brussels-Halle-Vilvoorde 

is the least deferential decision of the Belgian Court when ruling on a ‘first 

order’ question. It is an exception to the rule, although the Court tried to 

frame the activist judgment in prudential language.  

The very motivations of the judgment have remained somewhat unclear. In 

1994, the Court had found that BHV could be tolerated because it was 

essential to the balances between different communities in the Belgian 

state. Ten years later, it suddenly found that the BHV compromise had an 

                                                      
865 Constitutional Court, 96/2014, paras B.22.1, B.57.1, B.57.2, B.63.2, B.64, B.69, B.109.3, 

B.159.2. 

866 Constitutional Court, information note on the judgment 96/2014, at www.const-

court.be/public/f/2014/2014-096f-info.pdf, at 28 November 2016.  

http://www.const-court.be/public/f/2014/2014-096f-info.pdf
http://www.const-court.be/public/f/2014/2014-096f-info.pdf
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expiration date, as the conditions of the compromise were “not 

immutable”.867 As external circumstances changed, the Court came to the 

conclusion that maintaining BHV amounted to an unjustified difference in 

treatment.  

The judgment was ambiguous. While the Court recognized an unjustified 

‘difference in treatment’, in line with what the applicants had claimed, it 

never used the word ‘discrimination’, it gave the legislator four years to 

eliminate the difference in treatment, and it argued that French and Dutch 

speakers in the old province of Brabant could still be given special rights, 

even outside their language region, in a new arrangement. Most 

importantly, the Court dismissed the case. In its yearly case-law bulletin, it 

explained why the judgment was carefully crafted.868 The Court did not with 

one word explain why BHV was unconstitutional. It was also not clear who 

was treated differently, since there were no two groups that could be 

compared: the Dutch-speaking candidates in BHV and Leuven, who were 

argued to be treated differently, were the same group of persons. What 

made the judgment controversial was its subject matter, in particular that 

the Court all of a sudden challenged one of the most sensitive arrangements 

on which politicians had remained unable to agree for more than forty 

years. 

Going into a detailed legal analysis of the judgment is beyond the scope of 

this article and has already been done by others,869 but a fact is that the 

                                                      
867 Constitutional Court, 73/2003, B.9.6. 

868 Constitutional Court, 2003 Report, pp. 33-6, at www.const-

court.be/public/f/Rapports/rapport-2003-f.pdf, 28 November 2016.  

869 To mention just some articles dealing with the BHV question, G. Rosoux, ‘Leçons De 

L’éphémère. La Cour D’arbitrage Et Le «Renouveau» Électoral’ Revue Belge de Droit 

http://www.const-court.be/public/f/Rapports/rapport-2003-f.pdf
http://www.const-court.be/public/f/Rapports/rapport-2003-f.pdf
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judgment was severely criticized by French speaking constitutionalists and 

it created considerably ambiguity about the legal value and the 

consequences of the judgment. Scholsem argued that the Court should have 

only declared the district unconstitutional for technical reasons, without 

entering into more political considerations about any differences in 

treatment in the district.870 He blamed the Court of stirring up tension in a 

case so ‘explosive’ as BHV, instead of sticking to consensual formulas that 

characterize Belgian society and jurisprudence. Marc Verdussen argued 

that the decision would have ranked among the ‘most funny’ decisions a 

court of law has ever rendered, if it was not for the terrible political 

consequences the judgment had.871 Even the legal consequences of the 

judgment severely divided not only constitutionalist scholars along 

language lines,872 but even the two presidents of the Constitutional Court 

                                                      
Constitutionnel (2003);  J.C. Scholsem, ‘La Problématique De Bruxelles-Hal-Vilvorde Et La 

Jurisprudence De La Cour Constitutionnelle’, Fédéralisme Régionalisme  (2008),  at 

http://popups.ulg.ac.be/1374-3864/index.php?id=640, visited on 5 January 2017. A. Van 

Den Dreissche, ‘De Kwestie Brussel-Halle-Vilvoorde’, Tijdschrift voor Constitutioneel Recht 

(2012) pp. 105-113. J. Velaers, ‘De democratie en de niet-uitvoering van het arrest over 

'Brussel-Halle-Vilvoorde', in Liège, Strasbourg, Bruxelles, parcours des droits de l'homme 

: liber amicorum Michel Melchior (Louvain-la-Neuve : Anthemis, 2010) p. 255-278. Servaas 

Lindemans, Het probleem Brussel-Halle-Vilvoorde Analyse van een staatsrechtelijke doos 

van Pandora. 42(4) jura falconis (2005-2006) pp. 473-504. P. Peeters and J. Mosselmans, 

‘The Brussels–Halle–Vilvoorde Question: A Linguistic Trap’, 15(1) European Public Law 

(2009) pp. 5-16. 

870 Ibid, Scholsem.  

871 M. Verdussen, Justice Constitutionnelle (Primento,Bruxelles, 2012), p. 279. Peeters and  

Mosselmans, supra note 869.  

872 C. Romainville, ‘Dynamics of Belgian Plurinational Federalism: A Small State under 

Pressure’, 38 BC Int'l & Comp. L. Rev. (2015) pp. 225-50. 
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offered different interpretations of the judgment.873 In particular French-

speaking authors insisted that the Court’s role was to pacify the language 

conflict, and that with this judgment it had done the opposite.  

The French-speaking president of the Constitutional Court counter-

intuitively argued that the reason behind the judgment was to appease 

inter-community relations in Belgium. Martens wrote that a consociational 

agreement was a superior public interest only if it actually helped to pacify 

the relations between communities. He wrote that the Court could not 

uphold the BHV district a second time, because it continued to stir up 

tensions: the Court’s decision “preserved Belgium from a burst”.874 The 

Council of State’s opinion was already divided, and Martens wrote that the 

Court had to take a decision leaning on one side or the other.875 Given this 

stalemate, the Court wanted to gently push the legislator to change the BHV 

district.  

The BHV judgment can be regarded as an unsuccessful effort made by a 

judge to diffuse the communitarian tension. Most scholars acknowledge 

that the judgment was the result of judicial miscalculation that has harmed 

not only the reputation of the court, but also that of the legislator.876 If the 

                                                      
873 The Dutch speaking Court president Bossuyt and the French speaking president 

Melchior gave different interpretations of the judgment during media interviews. J.C. 

Scholsem, ‘La Problématique De Bruxelles-Hal-Vilvorde Et La Jurisprudence De La Cour 

Constitutionnelle’ [The BHV question and the constitutional court], Fédéralisme 

Régionalisme (2008). 

874 Paul Martens, interviewed by Paul Piret and Jean-Claude Matgen, Les arrêts BHV ont 

"évité l’éclatement", LaLibre, 5 October 2010, at http://www.lalibre.be/actu/belgique/les-

arrets-bhv-ont-evite-l-eclatement-51b8c5a1e4b0de6db9bdda88.  

875 Ibid. 

876 See in that regard Jan Velaers’ comment, supra note 869. 
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reason was to diffuse communitarian tension through constitutional 

jurisprudence, as Martens claimed, this raises the question whether judges 

had the competence and the right tools to decide on such question. The 

Court conceded that legislators are more legitimate and better able than 

judges to deal with issues of that complexity, such as the right formulas for 

inter-communal peace,877 but by venturing into such an emotionally 

charged and substantial symbolical878 question that is ideal for ethnic 

mobilization it advanced into an unfamiliar terrain which it could not steer. 

The Court put a dormant but deeply divisive issue on the forefront of the 

political agenda that was to dominate Belgian politics for a decade. 

Considerations of prudence and judicial methodology should have led the 

Court to stay clear from attaching the stigma of discrimination to an utterly 

complicated but foundational compromise agreement. 

In a temporal perspective, both the legislator and the Court seemed to have 

learned the lesson from the BHV case: key political compromises have been 

constitutionalized to shield it from the Court. The prudential consideration 

in the BHV-II judgment, namely that special arrangements for the Dutch and 

French speaking minorities around Brussels could be foreseen,879 has been 

inserted in the Constitution: “the law determines special rules with a view 

to protecting the legitimate interests of French and Dutch-speaking people 

in the former province of Brabant.”880 Said law, which was negotiated in the 

                                                      
877 Constitutional Court, 73/2003, B.9.6.  

878 Robert Mnookin and Alain Verbeke, ‘Persistent nonviolent conflict with no 

reconciliation: The Flemish and Walloons in Belgium’, Law and Contemporary Problems, 72 

(2009) pp. 151-86, at 170-1. 

879 Constitutional Court, 73/2003, B.9.7. 

880 Article 63.4 of the Belgian Constitution, accessed in its English version at the webpage 

of the Belgian parliament: 
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framework of the sixth state reform, can only be modified by a qualified 

majority in parliament, including a concurrent majority in both language 

groups.881 As discussed earlier, the Court has recognized that it has no 

jurisdiction to rule on these constitutionalized inter-community 

compromises.  

As a side note, Belgium’s Constitutional Court seems to have been more 

deferential in challenges to the consociational setup of the public service 

when the cleavages were linguistic, rather than ideological. In 1993, the 

Court ruled that the allocation of public jobs in the cultural sector could not 

be based on the principle of representation of different ideological and 

philosophical tendencies in these offices. Article 20 of the so-called Cultural 

Pace therefore violates the principles of privacy, non-discrimination and 

the freedom of expression.882 The article however has remained in force, as 

the Court rendered its ruling in reply to a preliminary question, and the 

legislator never annulled the law.883 In a case where the better placed civil 

servant was not awarded the job due to his linguistic background, the Court 

decided that the objective of parity between French and Dutch speakers in 

high ministerial offices met the proportionality test.884  

                                                      
http://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/GrondwetUK.pd

f.  

881 Ibid. 

882 Constitutional Court, preliminary rulings of  65/93 of 15 July 1993; 86/93 of 16 

December 1993,  7/94 du 20 January 1994, and 47/99 of 15 September 1999. 

883 J. Velaers, De Grondwet en de Raad van State, afdeling Wetgeving (Antwerpen, Maklu, 

1999), at p. 441. Article 20 remains in force at the time of writing of this thesis; the law can 

be consulted in French at: http://www.gallilex.cfwb.be/document/pdf/24658_001.pdf. 

884 Belgian Constitutional Court, 2/99 of 13 January 1999, B.5. 

http://www.gallilex.cfwb.be/document/pdf/24658_001.pdf
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Overall, as Popelier and Lemmens note, Belgium’s Court is a prudent one: 

“in most cases [but not in the BHV case], the Court’s prudent approach [to 

consociational agreements] allows it to maintain the confidence of all 

parties involved.”885 Given this assessment, a second question arises. 

Should the Belgian Court have been more daring in shaping the structure of 

democratic politics in Belgium? 

7) Enforcing democracy in advanced democracies? 

On the face, a democracy-enforcing approach does not sit easily with the 

fragmentation of voting rights along internal territorial divisions, which 

limit the possibility for the individual citizen to interact with the broader 

polity. Issacharoff claims that the right to vote goes beyond a strictly 

individualistic approach: “any sophisticated right to genuinely meaningful 

electoral participation must be evaluated and measured as a group right, 

that of groups of voters seeking the outcomes promised to them through 

the electoral system.”886  

Seen in the light of this structural approach, certain features of the Belgian 

system seem problematic. This concerns not only the discussed issues 

involving French speakers in the central Brussels-Halle- Vilvoorde district, 

raised in Mathieu-Mohin and Clerfayt, but also the interests of Dutch-

speaking voters in Brussels, the capital of Flanders, who are without 

representation in the Federal Parliament following the split of the BHV 

electoral constituency. Both are cases of vote dilution that severely 

constrain minority representation. These shortcomings in democratic 

representation of minorities that are the result of institutional 

                                                      
885 Popelier and Lemmens, The Constitution of Belgium, supra note 756, at p. 208.  

886  S. Issacharoff, ‘Groups and the Right to Vote’, 44 Emory LJ (1995) pp. 869-909, at 883-

4. 
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arrangements would, according to structural theory, legitimate judicial 

intervention in order to repair the democratic process.   

The split of the only mixed electoral district limited the competition in the 

electoral market essentially to political parties from the same language 

group, rather than between language groups. The argument is that this 

feature is organic, as territorial distribution of language groups offers little 

possibilities for genuine inter-group competition.887 This system, however, 

severely limits voter choices. For instance, opinion polls regularly report a 

Flemish personality to be among the most popular politicians in Wallonia 

and vice versa.888 Nothing prevents political parties to run also in another 

linguistic region in elections for the Federal Parliament. However, national 

parties that run only in parts of the other language region will not receive 

public funding for the votes they obtained (in that region).889  Even more 

                                                      
887 K. Deschouwer and T. Jans, ‘Je moe nie huil nie, Je moe nie treur nie. Electoral Systems 

and their Effects in Divided Societies’, in De Villiers, B., F. Delmartino en A. Alen (eds.), 

Institutional Development in Divided Societies (HSRC, Pretoria 1998) pp. 161-202, at 185-7. 

888 Flemish politician Maggie De Block is the most popular politician in the French-speaking 

region, but voters in that region cannot cast ballot for her. (French speaking) Federal Prime 

Minister Michel is among the most popular politicians in the Dutch speaking region, but 

voters from that region cannot vote for him.  Ipsos - Le Soir - RTL-TVI opinion polls, 29 

September 2016. 

889 Take the case of a Dutch speaking party having a list in one French speaking province. 

The party would not get public financing for the votes they obtained in that province, 

because they would not be considered a political party. A political party has to present 

candidates in all constituencies of one community/region of Belgium. In practice however 

the ‘Commission on electoral of electoral spending and accounting of political parties’ 

accorded funds for the votes that a Flemish nationalist party (Vlaams Blok) obtained in the 

French speaking region in the parliamentary elections of 2003. The constitutionality of 

such arrangement is a matter of intense debate.  Interpretative Law Proposal of 26 October 

2016, Belgian Chamber of Deputies, DOC 54 2126/001. 
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importantly, the fact that all seats are automatically allocated a priori to the 

French or the Dutch language group (the principle of territoriality applies, 

except in Brussels), makes it less interesting for political parties, both 

politically and morally, to compete for seats outside of their language 

regions.  

Without funding and without the possibility of securing political 

representation that reflects broader group-related concerns (such as 

linguistic identity), the representation of minorities outside of homogenous 

language regions faces other potent practical obstacles. In the very few 

mixed constituencies where minorities can vote for a candidate from their 

language group (such as in Brussels or in the Flemish Brussels periphery), 

all political parties from the minority language group would need to unite 

in one cartel to have a chance of electing a member of parliament. All these 

obstacles to securing votes outside of their language group make it even less 

interesting for politicians to reach out over the linguistic divide, as no votes 

and no money can be collected from outside of their language region.  

The obvious risk is that the lack for electoral incentives for moderation 

leads to increased polarization. The debate about a cure to the mismatch in 

democratic representation at the federal level, such as a nation-wide 

electoral district, continues to divide politicians, political and constitutional 

scholars alike.890 The legal roadblocks which make minority political 

representation beyond the language border very difficult do not sit well 

with the structural theory of the law of democracy.  

                                                      
890 See the report of the ‘Mixed parliamentary commission on a federal electoral district”, 

DOC 53 3446/001 (Chamber of Deputies) and 5-2730/1 (Senate). 
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A higher judicial activity of the Belgian Court could have made it possible to 

break the link between ethnicity and territory in elections to Belgium’s 

parliament. Similarly, the cases brought by French speakers would have 

allowed to disentangle the binary logic that prevented French speakers in 

Flanders, and vice versa Dutch speakers in Wallonia, to maintain their own 

linguistic political identity (e.g. by taking the oath to the regional assembly 

in their own language) while at the same time participating in the political 

governance of the linguistic region they were living in. The broader 

objective of the judicial challenges was to allow the plurality of the Belgian 

demos to shine through in the political representation in the different 

regions of the country. 

Examples within the Belgian federation show that there exist ways of 

accommodating diversity that interfere less with the right to vote and the 

self-identification of elected officials. For instance, an elected member to the 

Walloon parliament can take the oath also in German (but not in Dutch).891 

In that case, he will sit in the Walloon parliament and, as non-voting 

member, in the German speaking Community – representing both the 

territory and his cultural community.892 Such representatives can express 

themselves in German in the regional assembly,893 but cannot be members 

of the Parliament of the French speaking community and don’t participate 

on matters that are delegated by the French speaking community.894 These 

special rules for German speakers can be explained by the absence of a 

                                                      
891 Special Law on Institutional Reforms of 8 August 1980 (as inserted by the’ Special Law 

aimed at achieving the federal structure of the state’), Article 31bis. 

892 C. Sägesser and D. Germani, ‘La Communauté germanophone: histoire, institutions, 

économie,’ 1986 Courrier hebdomadaire du Crisp (2010) pp. 5-50, at 33-4. 

893 Rules of procedure of the Walloon parliament, Art. 76.2. 

894 Ibid, Article 8.3. Article 4, Special Law on Institutional Reforms, supra note 891.  
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German speaking region; in fact only German speakers resident in the 

territory of the German speaking community can take the oath in German 

(hence the logic of the territorial criterion applies also in this case). 

Human rights criticisms to Belgium’s institutional setup can be rebutted by 

relying on democratic theory, in particular the consent argument, building 

on significant consensus on the law between constituent communities in 

the Belgian parliament, the time argument, as the negotiations on 

consociational compromises were relatively recent, and the institutional 

guarantees argument, as procedural safeguards prevent the minority from 

being ethnically outvoted at federal level.895 

Other potent arguments that a Court might consider in such explosive cases 

is the ratio of such agreements, other protections in the constitutional 

system and the constitutional evolution of the country. The original 

understanding of the creation of language regions and linguistic 

communities in Belgium was to establish a ‘safety zone’ for the culturally 

weaker group. Otherwise, assimilation dynamics would lead to an 

extinction of the socio-culturally weaker group in the long term. 896 Not 

unlike groups in other consociations, the ratio of ‘holding together’ 

federalism in Belgium was to leave the dominant communities alone, to 

exclude the significant other group from the governance of the territory. 

The Belgian model of pacification is built on the absence of the 

(constitutional) concept of regional minorities.897 The implicit 

                                                      
895 Issacharoff, supra note 749. 

896 P. Van Parijs, ‘The Linguistic Territoriality Principle: Right Violation or Parity of Esteem’, 

in P. Van Parijs and P. De Grauwe (eds.), The Linguistic Territoriality Principle: Right 

Violation or Parity of Esteem (Brussels, Re-Bel E-book, 2011) pp. 6-20.  

897 Pas, supra note 843. 
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establishment of such concept has essentially been the object of the above-

mentioned constitutional litigation. Wouter Pas concluded his chapter with 

the warning that Belgium should not sacrifice its successful tradition of 

pacification by opening the Belgian legal order to international instruments 

such as the Framework Convention for Minorities.898  

The existing pattern of conflict resolution899 and the constitutional 

evolution of Belgium is essentially one of progressive separation. As Jan 

Velaers opined, the constitutional structure of Belgium is organically grown 

out of free democratic will reflecting Belgium’s divided demos.900 What 

risks to be ignored by selective judicial challenges to the constituted order 

is the broader picture, the strong institutional guarantees for minorities at 

the federal level and the broad agreement among language groups in 

Belgium for a progressive federalization of Belgium. Enforcing ‘democracy’, 

understood in a reference to extending liberal nationalist principles where 

they are currently governed by territorial principles, faces ultimately 

convincing arguments. 

While courts should resist the unwinding of the essentials of the Belgian 

constitutional order, they should step in where strict identity categories 

limit political competition. One such example are the rigid criteria for the 

identification of candidates from the respective sub-groups in elections to 

                                                      
898 Pas, supra note 843.  

899 J.B. Pilet, ‘The Adaptation of the Electoral System to the Ethno-Linguistic Evolution of 

Belgian Consociationalism’, 4 Ethnopolitics (2005) pp. 397-411. 

900 Jan Velaers, exposé on the ‘Federal constituency in a constitutional perspective’, Belgian 

parliament, 24 March 2014, 84 Doc 53 3446/001 (Chamber), arguing that Belgium is 

divided into two democracies without common political parties, media, and public opinion. 

This is the result of a natural process and cannot, or only very marginally, be reversed 

through centripetalist constitutional engineering. 
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the regional Brussels Parliament. The Belgian constitutional legislature 

decided that candidates who have presented themselves on the list of one 

language group can in no future election be candidates on the list of the 

other language group.901  The Constitutional Court approved, because the 

separation of lists between language groups and the criteria for running for 

office reflects the will of the constitutional legislator.902 This, however, is a 

case where the principle of proportionality should be employed to limit the 

corporate features of the Belgian electoral system which unduly restrict the 

right to vote in its active and passive form, so to allow for a more open 

democratic process. 

8) Conclusion 

This article started by discussing the special salience of political questions 

in consociational democracies. It identified a sub-set of mega-political cases 

as its object of enquiry, the so-called ‘consociational regime questions’. It 

discussed the specific features of these cases, as well as arguments for more 

deferential and more assertive engagement. These cases are relevant for 

constitutional theory, because they talk to key debates in the discipline, 

such as the tension between universality and diversity of human rights, the 

boundaries between law and politics in enforcing the constitution, and the 

(building) constraints that constitutionalism imposes on the constitutional 

architecture of democracy. 

Then, the paper illustrated three models how apex courts can deal with 

consociational regime questions. These models depict the role of apex 

courts in divided polity along the continuum activism-deference. Two of 

these approaches opt for judicial techniques of interpretation that give a 

                                                      
901 Special Law on the Brussels Region, (12 January 1989), Article 17(1). 

902 Belgian Constitutional Court, 96/2004 of 26 May 2004, B.13. 
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wider deference to the legislator, while the last one argues for those 

methods of interpretation that are most suited to further a determinate 

policy objective (such as political competition, affirmative action and the 

reintegration of a divided polity).   

The Belgian Court has opted, in line with the Pildes-Issacharoff hypothesis, 

for a deferential approach. It mostly shielded consociational regime 

questions from judicial scrutiny through a variety of judicial techniques. 

The Court ruled that consociational regime questions had a particular 

normative status (‘superior public interest’), which can be modified only by 

a designated political branch (the constitutional legislature) and not by the 

Court. An analysis of the case law on consociational regime questions has 

supported the hypothesis that the Belgian Court is a prudent one, safe for 

one prominent exception.  

At first sight, the structuralist theory of judicial interpretation can hardly be 

reconciled with Belgian local arrangements. The corporate nature of 

Belgium’s internal institutional structure restricts common goods of a 

healthy democratic order, such as an open democratic process or political 

competition. However, the Belgian Court has refrained from interfering into 

an accommodation regime that has organically grown over the last decades. 

The case study shows the limits of judicial power in unwinding key political 

compromises that define a consociational regime. An essential feature 

limiting judicial review in the Belgian case was broad consensus between 

language groups on the limitation of constitutional principles (such as 

individual equality) to allow for tailor-made political compromises to solve 

linguistic tensions.  

The debate about appropriate legal doctrine or political theory to guide 

courts in resolving first order questions on the composition of the polity is 
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ongoing, particularly as constitutional courts are under attack in many 

polities. As Hirschl pointed out: “neither contextualists nor universalists 

have a monopoly over the ‘right’ or ‘correct’ approach to comparative 

constitutional inquiry.”903 This article takes a contextualist stance, and 

made an argument why that approach suits Belgium’s consociational 

context. In light of that, political theory should indeed be taken into account 

by courts. For instance, the consensus argument for limiting judicial review 

on matters of broad agreement between opposing actors can certainly be 

extended beyond the consociational context to other matters of democratic 

politics.904 As concerns further empirical research, research should uncover 

how courts decide deeply political questions internally, and how categories 

of affiliation such as race or ethnicity influence judicial decision making in 

contexts of deep dividedness.905 The conversation how constitutionalism in 

divided societies complicates and challenges cosmopolitan rights based 

constitutionalism remains very much an open and ongoing one.906 

  

                                                      
903 Hirschl, supra note 744, p. 203.  

904 Pildes argued that the Supreme Court should be more deferential to bi-partisan 

agreements, such as the McCain-Feingold Act, so to ease the counter-majoritarian 

difficulty. Pildes, The constitutionalization of democratic politics, supra note 749, at  pp. 

135-8.  

905 There is some recent research addressing this gap. A. Schwartz and M. J. Murchison, 

‘Judicial Impartiality and Independence in Divided Societies: An Empirical Analysis of the 

Constitutional Court of Bosnia‐Herzegovina’, 50:4 Law & Society Review (2016) pp. 822-55.  

906 S. Choudhry (ed.), ‘Constitutionalism in Divided Societies’, 5:4 Special Issue of the 

International Journal of Constitutional Law (2007). S. Choudhry (ed.), Constitutional Design 

for Divided Societies: Integration or Accommodation (OUP, New York, 2008), 3-40. Schwartz 

and Harvey, supra note 749.  
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CONCLUSION 

As I have written at the outset of this thesis, there are no easy answers to 

the questions raised and I do not claim to hold the silver bullet. The aim of 

this thesis was to take up the call for research on the complex role of rights 

in divided societies, and in turn to stimulate and give indications for 

research to further energize this emerging sub-field of comparative 

constitutional law.  

Essentially, this thesis aimed to contribute to scholarly knowledge in five 

ways. First, it applied new theories or approaches to an existing problem. 

Second, it applied existing approaches to a new problem. Third, it created 

new conceptual tools to understand an existing phenomenon. Fourth, it 

tested a hypothesis on new case studies. Fifth, it drew a clearer map of the 

literature that helps us to better understand the origins, content and 

implications of deeply political constitutional cases.  

1) Applying new theories or approaches to an existing problem 

As I have discussed throughout the chapters of this bundled thesis, 

‘consociational regime questions’ (the author’s own label) bring courts to 

the outer bonds of their legitimacy. The third wave of democracy has led to 

the expansion of judicial power and to the establishment of constitutional 

courts in places in which they have not existed.907 More recently, however, 

there has been a back-slash against court decisions that are highly 

                                                      
907 Tom Ginsburg, Judicial Review in New Democracies – Constitutional Courts in Asian Cases 

(Cambridge University Press, New York, 2003), in particular the introduction on the 

‚decline and fall of parliamentary sovereignty’.   
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salient.908 A judge from the European Court of Human Rights has argued in 

extra-judicial writings that the Court should adopt a new, democracy-

enhancing approach.909 The idea is that the deliberative quality of decision 

making should act as a procedural criterion for the European Court to grant 

more subsidiarity to the member states. The question that judges and 

scholars alike are confronted with is how to recalibrate the focus of national 

apex courts and the European Court to shield them from critique that they 

are engaged in policy-making in matters that should be decided by 

democratically elected actors.  

This is particularly true for hard-won compromises between groups 

representing different salient ascriptive identities. These cases give rise to 

a special type of politicized question that poses unique challenges to the 

judicial methodology of courts, their legitimacy and their enforcement 

mechanisms.  

These type of cases are a sub-variant of Hirschl’s mega-political cases that I 

have called ‘consociational regime questions’. The specificity of these cases 

is that they target fundamental pillars of the (power-sharing) regime. 

Consociational regime questions are key political agreements and 

arrangements to solve an inter-group conflict (as perceived by the key 

actors in that conflict), although their normative rank might vary. For 

instance, consociational regime questions might be dressed in semi-

                                                      
908 Patricia Popelier, Sarah Lambrecht, and Koen Lemmens (eds.), Criticism of the European 

Court of Human Rights. Shifting the Convention System: Counter-Dynamics at the National 

and EU Level (Intersentia, Antwerpen, 2016).  

909 Robert Spano, ‘Universality or Diversity of Human Rights: Strasbourg in the Age of 

Subsidiarity’, 14(3) Human Rights Law Review (2014), 487-502. 
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constitutionalized agreements910, such as ethno-linguistic proportionality 

in South Tyrol, semi-constitutionalized and constitutionalized 

arrangements about the Belgian and Lebanese state structure (such as the 

Lebanese Taif Agreement or core agreements on institutional aspects of 

state reform between language groups in Belgium), ordinary laws such as 

the Belgian Cultural Pact911 and the BHV electoral and judicial district (prior 

to their semi-constitutionalization with the sixth state reform in 2012), or 

entirely unwritten foundational agreements such as the Lebanese National 

Pact of 1943 or the. 

In that regard, the ‘integrative democratic tolerance’ approach represents a 

set of legal and political criteria that courts can use to take account of the 

democratic political process in cases that are highly consequential. That 

approach has been developed in the second chapter on Democracy v. Human 

Rights – The Strasbourg Court and the Challenge of Power Sharing.  In a 

nutshell, the bottom line is, to put it with Issacharoff, “that courts should be 

wary of following their impulses to treat such first-order conflicts about the 

structure of political systems as familiar claims of individual rights, even if 

that is the posture in which the issues are litigated.”912 The article 

elaborates the criteria developed by the American scholars Issacharoff and 

                                                      
910 By semi-constitutionalized agreements I generically refer to legislation which, in 

extreme synthesis, is situated between ordinary law and the constitution. Examples are the 

special majority laws in Belgium, the Italian constitutional laws that codify the Statute of 

the Trentino-South Tyrol region, or the Northern Ireland Act in the UK.  

911 Law of 16 July 1973, commonly known as Belgian cultural pact.  

912 Samuel Issacharoff, ‘Democracy and Collective Decision Making’, 6(2) International 

journal of constitutional law (2008), 231-66, at p. 231. 
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Pildes about the criteria when courts should override local political 

arrangements.913 

The basic argument is that courts dealing with consociational regime 

questions should consider the negotiated nature of the agreements, their 

normative rank, the time which has passed since the original commitment 

was undertaken. In line with McCrudden and O’Leary,914 I added that courts 

should take account of contextual factors, such as the security situation. I 

also claimed that courts should proceed incrementally. In addition, in the 

third chapter on The Strasbourg Court and Challenges to Post-Conflict 

Federalism in Bosnia-Herzegovina and Beyond, I argued that courts can draw 

on a higher degree of justification when intervening to counter-

institutionally embedded ethnic un-mixing that was the result of massive 

atrocities, such as in the Pilav case on Bosnia’s state structure.  

The use of social science research to methodologically prove that the 

system was failing to deliver on its foundational aims, employed by the 

Bosnian Constitutional Court in its landmark decision on the constituent 

status of groups without territorial delimitations,915 shows how the turn to 

social science can help courts in their decision-making. Ran Hirschl has 

argued that social science can help us to better understand constitutional 

                                                      
913 Issacharoff, ibid.; Samuel Issacharoff, ‘Managing Conflict through Democracy’, in C. 

Harvey and A. Schwartz (eds.), Rights in Divided Societies (Hart, Oxford, 2013), 33-50. 

Richard Pildes, ‘The Constitutionalization of Democratic Politics - the Supreme Court 2003 

Term’, 118(28) Harvard Law Review (2004), 28-154; Pildes, supra note 26.   

914 Christopher McCrudden and Brendan O'Leary, ‘Courts and Consociations, or How 

Human Rights Courts May De-Stabilize Power-Sharing Settlements’, 24(2) Eur J. Int. Law 

(2013), 477-501. Christopher McCrudden and Brandan O’Leary, Courts and Consociations: 

Human Rights v. Power Sharing (OUP, New York, 2013). 

915 Bosnian Constitutional Court Judgment (30 June and 1 July 2000), U-5/98-III. 
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jurisprudence,916 but I believe it can also help judges make better decisions. 

The question whether courts should override local political arrangements 

requires a far broader assessment than one which is restricted to scrutiny 

of the legal provisions only.   

The integrative democratic tolerance test, discussed in the second chapter, 

is not only an instrument of deference. For instance, in the case of 

challenging limitations to the right to vote so to protect an ethno-linguistic 

minority in the North of Italy, the European Commission on Human Rights 

could have taken a different, more empirical look at the arrangement in 

question. The Commission upheld the restrictions to the right to vote on 

proportionality:  

it cannot be regarded as unreasonable to require that 

an elector reside there for a lengthy period of time 

before he can take part in the local elections, as it is 

not unreasonable to expect that such a long period of 

living in the region is necessary for the elector to 

have a thorough understanding of the regional 

context, so that his vote in the local elections can 

reflect the concern for the protection of the linguistic 

minorities.917  

The justification of the Commission is weak, as the relationship between the 

length of residence and voting that reflects concern for local values is not 

                                                      
916 Ran Hirschl, Comparative Matters: The Renaissance of Comparative Constitutional Law 

(Oxford University Press, New York, 2014), at pp. 166-191. 

917 European Commission on Human Rights, Polacco and Garofalo v. Italy, app. no. 

23450/94, decision of 15 September 1997. 
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supported by any argument.918 The next paradox is that there is no 

residence requirement for running for elected office, but for voting. 

Legislators refrained from extending this principle by analogy to candidates 

running for office, because of strong concerns that the law could be stricken 

down as unconstitutional.919 As a principle, Strasbourg organs are more 

willing to accord a state a margin of appreciation for restrictions on the 

right to be elected rather than the one to elect.920 But this special situation 

is a result of specific local conditions. The four-year residence clause was 

introduced to prevent Italy from interfering in elections by transferring 

people from the rest of the national territory to the region inhabited by the 

German-speaking minority.  

For instance, if fictionally the European Court was asked to rule in an 

advisory opinions procedure following Protocol 16 of the Convention 

(which is not yet in force), it could take another road. It could embark on a 

more structural approach by arguing that the lengthy residence 

requirement is proportional as long as it serves the objective it ought to 

protect. In other words, if the central government would demonstrate that 

                                                      
918 For arguments against residence based voting requirements, consider the Supreme 

Court decision in Dunn v. Blumstein, 405 U.S. 330 (1972) [But as devices to limit the 

franchise to knowledgeable residents, the conclusive presumptions of durational 

residence requirements are much too crude.”]. 

919 With draft law 29 of 2015, the Regional Council of Trentino-South Tyrol agreed to strike 

out the four-year residency clause for candidates running for office in municipal elections 

in the South Tyrol Province. These changes were approved by a large majority. The 

approved changes can  be consulted at 

http://www.consiglio.regione.taa.it/de/gesetzentwuerfe.asp?somepubl_action=300&so

mepubl_image_id=353366.  

920 Yannick Lécuyer, The Right to Free Elections (Council of Europe, Strasbourg, 2014), in 

particular pp. 33-35 on the two aspects of the right to free elections.  

http://www.consiglio.regione.taa.it/de/gesetzentwuerfe.asp?somepubl_action=300&somepubl_image_id=353366
http://www.consiglio.regione.taa.it/de/gesetzentwuerfe.asp?somepubl_action=300&somepubl_image_id=353366
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it refrained from unduly interfering into the local democratic process 

through demographic political measures or the transfer of Italian speaking 

population to the region, then a softening of the residence requirement 

would be appropriate. This would require of course that the legal argument 

is not an abstract one, but one that is based on or requires (from the 

referring court) a thorough empirical analysis of local conditions whether 

there is a requirement for relaxing constitutional rules that limit the right 

to vote.  

The Court has already turned to empirics and democratic consensus in 

landmark cases touching core issues of democracy in a multi-national 

setting, such as in the Refah Partisi921 as well as the Mathieu-Mohin and 

Clerfayt cases. 

Judge Kovler, concurring in the Refah case, disagreed with the tools the 

Court used to justify its conclusion: “I find the use of figures derived from 

opinion polls (paragraph 107 of the judgment), which would be natural in a 

political analysis, rather strange in a legal text which constitutes res 

judicata.”922 The majority of the Court regarded it appropriate to include 

tools of political analysis to reach its conclusion that the prohibition of the 

Welfare Party was justified by “a pressing social need”.923 

The most obvious and potent counter-critique of dissenters is that the 

arguments of the majority are non-legal. Dissenting judges in Mathieu-

                                                      
921 ECtHR [GC], Case of Refah Parti̇si̇ (The Welfare Party) And Others V. Turkey, Applications 

nos. 41340/98, 41342/98, 41343/98 and 41344/98, 13 February 2003. 

922 Ibid, concurring opinion of judge Kovler. 

923Ibid, para 107-10. 
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Mohin v. Belgium924 argued that the reliance of the majority on democratic 

criteria (‘massive majorities in favour of the’ challenged law’, inclusion of 

all relevant communities), the totality of circumstances approach (“it fits 

into a general institutional system of the state”) and the criterion of time 

(the transitional state of the challenged arrangement) are non-legal criteria 

of “very doubtful force”925. However, through my comparative 

constitutional enquiry I found evidence that the negotiated aspect indeed 

functions and should function as a limit to judicial review.  

Although my focus was on multi-national paritarian states, such as Belgium 

and Bosnia, the theory is relevant for similar constitutional systems at sub-

national level, such as the case law of the Italian Constitutional Court on the 

country’s only consociation – South Tyrol. 

The case law of the Italian Court illustrated well how the international and 

the negotiated character of a consociational arrangement lessened the 

intensity of judicial review. The Constitutional Court ruled that a regional 

consociational arrangement aimed at the pacification of a local conflict 

should be interpreted in light of its international character even though, 

normatively speaking, the latter would only have the legal rank of an 

ordinary statute.926 It also found that the negotiated character of the 

                                                      
924 ECtHR (plenary) 2 March 1987, Case No. 9267/81, Mathieu-Mohin and Clerfayt v. 

Belgium, joint dissenting opinion of Judges Cremona, Bindschedler-Robert, Bernhardt, 

Spielmann and Valticos.  

925 Ibid.  

926 Italian Constitutional Court, judgment n. 242 of 28 April 1989 [There can be no doubt 

that the Italian-Austria Treaty of 1946, which Italy ratified with ordinary law, exercises an 

important influence, as it constitutes, as the constitutional scholarship holds, the best way 

to interpret the specialty of the autonomy regime of Trentino-South Tyrol. Translation by 

the author.]  
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agreement strongly limits judicial review: “trespassing this boundary 

[through judicial review] would have unpredictable consequences as far as 

the autonomy regime is concerned; the enactment degrees [negotiated 

between the central government and the province] stand for the guarantee 

of the preservation of such balance”.927 When it recently tackled a very 

political question, the Italian Constitutional Court proceeded incrementally 

– first telling the constitutional legislator that something was wrong while 

letting the challenged law stand, and only when legislative inertia subsisted 

it took a more interventionist posture.928 What can be seen in these cases 

are several elements of  the integrative democratic tolerance approach: 

reliance on the international character of the dispute, focus on political 

consensus between groups, and incrementalism of the intensity of judicial 

review only when the dialogue between court and legislator does not yield 

results.   

In its case law on Northern Ireland, the apex court of the United Kingdom 

similarly ruled that the international character of the agreement and the 

consensus argument trumped a more textually grounded interpretation of 

the Northern Ireland Act.929 Lord Hoffmann, writing for the majority and 

                                                      
927 Constitutional Court, judgement 213/1988, F. Palermo, ‘Implementation and 

Amendment of the Autonomy Statute, in J. Woelk, F. Palermo, and J. Marko, Tolerance 

through Law: Self Governance and Group Rights in South Tyrol (Brill, Leiden, 2007), at 151.   

928 Erik Longo and Andrea Pin, ‘Judicial Review, Election Law, and Proportionality’, 6(1) 

Notre Dame Journal of International and Comparative Law (2016), 101-118. Italian 

Constitutional Court, decision no. 1/2014 of 13 January 2014. 

929 Robinson v. Secretary of State for Northern Ireland [2002] UKHL 32, [2002] N.I. 390, HL. 

David Feldman illustrated the indeterminacy and complexity of constitutional 

interpretation with this case study, in ‘Statutory Interpretation and Constitutional 

Legislation’, 130 Law Quarterly Review (2014), 473-97. 
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favouring a purposive interpretation, wrote that consociational settlements 

are to be interpreted differently than other laws:  

According to established principles of interpretation, 

the [Northern Ireland] Act must be construed against 

the background of the political situation in Northern 

Ireland and the principles laid down by the Belfast 

Agreement, [“which purpose it is to create the most 

favourable constitutional environment for cross-

community government”]930 

The fundamental aim of the political settlement, which functions as a guide 

for its interpretation, lies in consensus based government inclusive of both 

dominant communities.  

 Belgium is an even better example to illustrate the importance of cross-

community consensus as a limit to judicial review. The Belgian 

Constitutional Court argued that peace between language groups was a 

superior public interest.931 The Belgian Council of State held that the 

stronger the cross-community consensus, the lesser the intensity of judicial 

review.932 The Council found that there is more space and justification for 

treating categories of people that are in the same situation differently when 

there has been a broad consensus between language groups that such 

difference in treatment is necessary.933 Fundamental principles of the 

Belgian legal order, however, act as a legal barrier to that ‘superior public 

                                                      
930 [2002] UKHL at [30], [33] per Lord Hoffmann. 

931 Constitutional Court of Belgium, 18/90 of 23 May 1990, B.9.2. 

932 Council of State, advice n° 51.214/AG of 2 May 2012, Doc. Parl. Senate session, 2011-

2012. 

933 Ibid.  
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interest’.934 If there is consensus, the Council argued, it is up to the legislator 

and not to the Court to decide how to implement a superior public interest 

such as peace between language groups.935 In other words, the criteria for 

negotiated agreement as limit to judicial review, and incrementalism in 

judicial intervention, are not invented by the author but couched in apex 

court case law.  

Advice giving bodies increasingly refer to the importance of consociational 

context in interpreting consociational regime questions. For instance, in a 

recent case the Venice Commission argued that deviations from democratic 

equality in consociations needed to be interpreted not in light of universal 

principles, but in light of the particulars of local context: “equal-voting 

power and proportionality do not apply to the special parts of the BiH 

legislature, which are designed to represent constituent peoples – and 

hence are designed to meet the unique specificities of BiH.”936 The 

Commission referred to the uniqueness of a consociational country to 

justify deviations from the principle of democratic equality.937 

                                                      
934 Constitutional Court of Belgium, 18/90 of 23 May 1990, B.9.2. 

935 Council of State advice n° 51.216/AG of 15 May 2012, Doc. Parl. Senate session 5-

1565/2, 2011-2012 

936 Venice Commission, ‘Amicus Curiae Brief for the Constitutional Court of Bosnia and 

Herzegovina on the Mode of Election of Delegates to the House of Peoples of the Parliament 

of the Federation of Bosnia and Herzegovina’, opinion 862/ 2016, 14-5 October 2016, para 

56 and 61. Emphasis of the author. 

937 The Bosnian Court however did not follow the Venice Commission and declared the 

requirements for a minimum number of representatives per constituent group in each 

canton to violate the equality provision of the Bosnian Constitution. Bosnian Constitutional 

Court, U-23/14 of 1 December 2016. 
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The context sensitive interpretation of human rights on consociations, 

developed throughout the chapters of this bundled thesis, is grounded in 

high court jurisprudence in different jurisdictions. This case law forms an 

important building block for my argument in favour of an integrative 

democratic tolerance approach.  

The ratio of my approach was therefore to tackle a specific problem, that is 

consociational regime questions, through a specific solution, the integrative 

democratic tolerance approach.  

2) Applying an existing approach to a new problem 

In the fourth chapter of this thesis, Courts and Political Questions in 

Consociations - The Belgian Case, I applied an existing approach (the 

structural approach) to a new problem (Belgium). In recent years, the 

structural approach has started to be applied to countries other than the 

US,938 but not quite to divided societies in Europe.  

The ‘problem’ I tackle is the appropriate judicial management of 

consociational regime questions, with the (attempted) ‘solution’ being the 

structural rights approach.  

My sense is that the literature in Europe has insufficiently captured the 

more structural elements inherent in constitutional litigation in highly 

political cases in divided societies. A practical example underscores the 

difference between a structural and a rights-based focus on equality, which 

are the two leading theories of the law of democracy. 

                                                      
938 Michael Pal, ‘Breakdowns in the Democratic Process and the Law of Canadian 

Democracy’, 57(2) McGill Law Journal (2011), 299-347.  
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The example serves to clarify the difference in a rights v. structural 

approach of interpretation in matters of election law. At a bare minimum, 

the common denominator of the structuralist approach is that “the right to 

vote is meaningful in large part because it affords groups of persons the 

opportunity to join their voices to exert force on the political process,” with 

the focus on fairly distributing “the ability of groups of voters to exercise 

political influence”.939 The structural approach heavily borrows from 

economics and the market analogy, while the rights approach is based on 

classic political philosophy.940  

Let us take the example of the dissenting opinion of judges in the landmark 

case Mathieu-Mohin v. Belgium.  

The dissenting judges in Mathieu-Mohin argued that Belgium had 

essentially two options to fix the human rights problems.941 First, to allow 

“French-speaking elected representatives of the Halle-Vilvoorde district to 

belong to the Flemish Council even if they have taken the parliamentary 

oath in French”. Second, “to envisage holding separate elections at regional 

level and national level, on the understanding that the representatives 

elected at regional level would have to be able to be members of the relevant 

regional Council.”942 

                                                      
939 Daryl J.  Levinson, ‘The Supreme Court 2015 Term - Foreword: Looking for Power in 

Public Law’, 130(1) Harvard Law Review (2016), 33-143, at p. 125, quoting Adam B. Cox, 

‘The Temporal Dimension of Voting Rights’, 93 VA. L. REV. (2007), at p. 361-2 (italics are of 

mine). 

940 Graeme Orr, Ritual and Rhythm in Electoral Systems: A Comparative Legal Account 

(Routledge, New York, 2016), p. 7-8 

941 ECtHR (plenary), supra note 924.  

942 Ibid.  
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The second solution fixed the ‘rights’ problem, but not the structural one. 

The Belgian constitutional legislature chose to organise separate regional 

elections. From a mere rights perspective, this fixed the problem: French 

speakers are allowed to run for election for the Flemish council on equal 

footing. However, what the French speaking applicants wanted to get out is 

the first solution, that is to break the link between ethnicity (or language) 

and territory. From a structural perspective, which conceives the “right to 

vote as a group right”, their situation got even worse. While before the 

reform they were allowed to live in the Flemish periphery of Brussels and 

be represented in the French Community Council, after the reform they 

were automatically excluded from that Council.  

Seen from that perspective, it makes sense that the applicants continued 

their litigation at national and European level, even when Belgium had 

chosen to implement one of the solutions that the dissenting judges had 

advanced. The applicants’ aim was that the citizens belonging to the French 

speaking minority “may continue to be directly represented on the French 

Community Council or to be guaranteed their own indirect representation 

reflecting their identity and opinions.”943 They argued that the present 

arrangement denied them their right to be French speakers and forced 

them to assimilate to the Dutch speaking majority, in violation of the 

national constitution and international human rights law.944 The European 

Commission on Human Rights (unanimously) and the Belgian 

Constitutional Court rejected their application.945 The structural aspect of 

                                                      
943 European Commission of Human Rights, Decisions and Reports 90-B (September 1997) 

(Council of Europe Publishing, Strasbourg, 1998), p. 42 (Application 27120/95, Georges 

Clerfayt and others v. Belgium, decision of 8 September 1997).  

944 Belgian Constitutional Court, 90/94 of 23 December 1994, A13.1-13.4.  

945 Ibid.  
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this case is to give possibilities for a collectivity of persons (in this case the 

French speaking minority in Flanders) to have a voice in those matters 

which are of their interest to them qua group.  

What the application of the structural theory of rights to Belgium shows is 

that its institutional arrangements indeed severely limit the choice of the 

voter.  

Without funding and without the possibility of securing political 

representation that reflects broader group-related concerns (such as 

linguistic identity), the representation of minorities outside of homogenous 

language regions faces other potent practical obstacles. In the very few 

mixed constituencies where minorities can vote for a candidate from their 

language group (such as in Brussels or in the Flemish Brussels periphery), 

all political parties from the minority language group would need to unite 

in one cartel to have a chance of electing a member of parliament. All the 

obstacles to securing votes outside of their language group make it even less 

interesting for politicians to reach out over the linguistic divide, as no votes 

and no money can be collected outside of their language region.  

The obvious risk is that the lack for electoral incentives for moderation 

leads to increased polarization. The debate about a cure to the mismatch in 

democratic representation at the federal level, such as a nation-wide 

electoral district, continues to divide politicians, political and constitutional 

scholars alike.946 The legal roadblocks, which make minority political 

representation beyond the language border very difficult, do not sit well 

with the structural theory of the law of democracy.  

                                                      
946 See the report of the ‘Mixed parliamentary commission on the ‘federal electoral district’, 

DOC 53 3446/001 (Chamber of Deputies) and 5-2730/1 (Senate). 



 348 

To give a practical example, the Flemish politician Maggie De Block is the 

most popular politician in the French-speaking region, but voters in that 

region cannot cast ballot for her (or her party). (French speaking) federal 

Prime Minister Michel is among the most popular politicians in the Dutch-

speaking region, but voters from that region cannot vote for him (or his 

party - safe for residents in the elector canton of Sint-Genesius-Rode/Rode-

Saint-Genèse). 947 This creates a central government which lacks democratic 

legitimacy. For structural thinkers, this is not only a political problem, but 

also a legal one.  

 

A better compromise would be to allow voters to vote for parties that reflect 

their opinion and identity. In the Flemish municipalities with language 

facilities, voters can choose whether to vote for parties on a Dutch speaking 

list or a French speaking list. This possibility was introduced with the sixth 

state reform in 2012 to soften the split of the only electoral constituency 

which spanned over the two main language regions of the country. Although 

the vote of electors in these municipalities counts less if they vote for a 

French speaking party, most voters cast ballot on the French speaking list. 

In the last elections, 2 out of 3 voters (corresponds roughly to local 

demographics) voted for a party on the French speaking list.948 This shows 

that there is demand for voting for parties that represent linguistic 

minorities outside of their language region.  

 

One of the central criticisms to structural rights interpretation is that its 

central category, political competition, is not defined. Richard Hasen asks 

                                                      
947 Ipsos - Le Soir - RTL-TVI opinion polls, 29 September 2016. 

948 For data on voting consult: 

http://verkiezingen2014.belgium.be/en/cha/results/results_graph_CKK23101.html.     

http://verkiezingen2014.belgium.be/en/cha/results/results_graph_CKK23101.html
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Issacharoff and Pildes, “how competitive is competitive enough?”949 In the 

Belgian case, the answer is easier: competitive could mean creating 

conditions that parties can run on an equal footing in those constituencies 

with a mixed population.  

 

However, as I have pointed out in that chapter, the structural rights 

scholarship also helps to evaluate when local political arrangements are 

justified even though they restrict political competition. Critically, 

consociational agreements deserve lesser scrutiny when they are the result 

of “recent political compromise directed at the unique frailties of [a 

country’s] historic divisions… rather than the dead hand of history”.950 

 

The structural approach to rights can also shed light on the strategic 

political interests that are at the origin of constitutional litigation on 

consociational regime questions. Professor Pildes noted that “American 

constitutional practice is frequently misunderstood, both by judges who 

participate in it as well as by academics who comment on it. … Rights are 

not trumps that the individual holds against the state, but linguistic or 

rhetorical tools used instrumentally to protect common interests.”951 This 

misunderstanding equally afflicts how the Belgian and Bosnian cases which 

have been discussed are discussed in the literature.  

 

                                                      
949 Richard L. Hasen, ‘The "Political Market" Metaphor and Election Law: A Comment on 

Issacharoff and Pildes’, 50 (3) Stanford Law Review (1998), 719-730.  

950 Issacharoff, supra note 15, p. 243.  

951 Richard Pildes, ‘Why Rights Are Not Trumps, Social Meanings, Expressive Harms, and 

Constitutionalism’, 27 Journal of Legal Studies (1998), 725-63, at p. 730. 
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The constitutional litigation of French-speaking National Front leader 

Georges Clerfayt to liberalize the election district of Brussels Halle 

Vilvoorde to allow for the representation of the French-speaking minority 

according to their interest and identity is not, strictly speaking, an 

individual rights problem.952 Similarly, constitutional litigation of right-

wing Flemish parties against the electoral district of Brussels Halle 

Vilvoorde is not what it seems under the frame and the constitutional 

language they are litigated with.953 All these are fraught political disputes in 

which political actors aim for political gain through constitutional 

argument. The challenges target big overall compromises which are 

                                                      
952 European Commission of Human Rights, Decisions and Reports 90-B (September 1997) 

(Council of Europe Publishing, Strasbourg, 1998), p. 42 (Application 27120/95, Georges 

Clerfayt and others v. Belgium, decision of 8 September 1997). Mathieu Mohin and Clerfayt 

v. Belgium, ECtHR Judgment [Plenary] (2 March 1987) Application No. 9267/81. Belgian 

Constitutional Court, decision 90/94 of 22 December 1994 [Clerfayt challenged the 

exclusion of French speakers resident in Flanders to run for election for the French 

Community Council; applicant used the same arguments in case submitted to the European 

Commission of Human Rights, quoted above].  

953 Belgian Constitutional Court, decision 90/94 of 22 December 1994 [constitutional 

challenge to the Brussels Halle Vilvoorde electoral district submitted by high profile 

politicians of the N-VA and other Flemish nationalist organizations], judgment 131/2009 

of 24 July 2009 [arguing that the Walloon parliament cannot introduce a conflict of interest 

procedure to ‘veto’ the splitting of the Brussels Halle Vilvoorde electoral district]; judgment 

30/2003 of 26 February 2003 and 73/2003 of 26 May 2003 [where high profile politicians 

of CD&V and Flemish nationalist party successfully challenge the BHV electoral district), 

judgment of 72/2014, 8 May 2014 [in which Flemish nationalist politicians challenge 

positive measures for French speakers in municipalities with language facilities situated in 

Halle-Vilvoorde), Judgment, 81/2015, 28 May 2015 [in which high level Flemish nationalist 

politicians challenge the maintenance of BHV for the composition of the second Belgian 

parliamentary chamber).  
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regarded as unfairly disadvantaging their own group. It is true that ‘politics 

pursed through constitutional law’ has its own vernacular,954 but the 

function it serves is to pursue political objectives about the desired 

institutional design of a polity;955 these objectives being (in the cases we 

have discussed) ‘integrationist’ in the case of French speaking litigants 

(through the personality principle) and ‘accommodationist’956 in the case of 

Dutch-speaking litigants (through the internal delimitation of Belgium into 

territorial language regions).  

 

Tom Ginsburg and Ran Hirschl argued that, by failing to address these 

questions, constitutional scholars miss an important part of the action: 

“[by focusing too much on court cases, the 

constitutional scholar has precisely the same 

problem] as the baseball fan who watches only [the 

last part of the game]. Who are the parties and what 

are they really fighting about? How does the court 

have the power it does? And what is the impact of the 

decision on real outcomes? These questions can only 

be examined by broadening our temporal and 

conceptual frame.957 What happens prior to or after 

a court ruling is important not just for “setting the 

                                                      
954 Mark A Graber, A New Introduction to American Constitutionalism (Oxford University 

Press, New York, 2015), 88-99. Hirschl, supra note 916, at p. 191.  

955 Christine Bell, ‚Bargaining on Constitutions: Political Settlements and Constitutional 

State-building’, supra note 24.  

956 McGarry, O’Leary, and Simeon, Integration or Accommodation, supra note 42. 

957 Tom Ginsburg, ‘How to Study Constitution-Making: Hirschl, Elster, and the Seventh 

Inning Problem’, 96 B.U. L. REV. 1347 (2016), 1347-58. 
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record straight” but also for understanding the place 

of a given court case in a broader causal story with a 

social context and root causes that predate a court 

case and may or may not be affected by it.”958 

It is my sense that much of the legal literature ignores the strategic aspect 

of ethno-nationalism in constitutional litigation, which prevents us from 

fully understanding the origins, content and implications of these cases.    

Coming back to the point raised at the beginning, I want to clarify what 

‘existing approach’ I have applied to a ‘new’ problem. Belgium had taken 

over the solution that the minority of judges of the European Court had 

suggested in Mathieu-Mohin v. Belgium, so there seemed to be no more case 

for continuing constitutional litigation on representational issues for the 

French speaking minority in Flanders. Applying the structural approach to 

Belgium gave me an analytical tool to grasp the tension between the 

structural theory of rights interpretation and constitutional rules that 

“condition political participation on defined membership in subordinate 

constituencies”.959  

 

                                                      
958 Ran Hirschl, Comparative Matters: Responses to Interlocutors, supra note 1.  

959 Samuel Issacharoff, Democracy and Collective Decision Making, supra note 912, at 231. 
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3) Testing hypotheses on new case studies  

This ‘constitutional politics in the active voice’960 and the empirical testing 

of judicial approaches to consociational regime questions has been 

somewhat neglected in the literature.  

Pildes and Issacharoff developed a two-tiered hypothesis on how 

challenges to the constituted political architecture of states are framed and 

how courts react to these challenges.961 First, they found that founding 

inter-group political agreements are challenged through liberal 

individualist human rights norms, chiefly the principles of equality and non-

discrimination. Second, Pildes and Issacharoff hypothesized that courts will 

eschew such core challenges by adopting ‘exit strategies’.962 The 

Pildes/Issacharoff hypothesis contends that courts are increasingly 

petitioned to ‘unwind’ structural elements of the polity, such as ‘ethnic 

political agreements’ in divided societies, but are reluctant to do so.  

 Not much has been written on cases touching Belgium’s consociational core 

that have been litigated in front of the national constitutional court, for 

different reasons. Outside scholars might lack access (scholars not knowing 

                                                      
960 Mark A. Graber, ‘Constitutional Politics in the Active Voice’, Diana Kapiszewski, Gordon 

Silverstein, and Robert A. Kagan (eds.), Consequential Courts - Judicial Roles in Global 

Perspective (Cambridge University Press, New York, 2013), pp. 363-379 

961 Pildes and Issacharoff, some of the foremost election law scholars in the world, never 

explicitly framed their insights as hypothesis. McCrudden and O’Leary constructed the 

Pildes-Issacharoff hypothesis by joining insights that Pildes and Issacharoff had developed 

in their work. McCrudden and O'Leary, supra 914, pp. 42-47. 

962 Issacharoff, supra note 913914, p. 262. For a more normative account of ‘exit strategies’ 

for courts in constitutional law, see P. Karlan, ‘Exit Strategies in Constitutional Law: 

Lessons for Getting the Least Dangerous Branch out of the Political Thicket’, 82 BUL Rev. 

(2002), 667-98. 
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Belgium’s languages, the Constitutional Court not translating politically 

salient cases into English), scholars might fear of being accused of outside 

interference into matters of the inner-Belgian conflict,963 or lack of interest 

for cases in which the Court mostly defers to the legislator. There is some 

recent work which discusses constitutional litigation on cases touching 

Belgium’s state structure and the role of the constitutional court in the 

overall framework of Belgium’s political system of consociational 

democracy.964 The fourth chapter on national case law on Belgium’s 

consociation deals with a specific set of cases with high consequence, 

empirically tests the Pildes-Issacharoff hypothesis (by focusing on core 

cases), and organizes the literature by showing different approaches to 

politically salient questions for courts in deeply divided societies.  

The Belgian Court has opted, in line with the Pildes-Issacharoff hypothesis, 

for a deferential approach. It mostly shielded consociational regime 

questions from judicial scrutiny through a variety of judicial techniques. 

The Court ruled that consociational regime questions had a particular 

normative status (‘superior public interest’), which can be modified only by 

a designated political branch (the constitutional legislature) and not by the 

Court. An analysis of the case law on consociational regime questions 

supported the hypothesis that the Belgian Court is a prudent one, safe for 

one prominent exception. The paper on Belgium improves our 

understanding on the role of the Belgian Court when faced with 

constitutional challenges to an agreed political settlement.  

                                                      
963 P. Popelier and K. Lemmens, The Constitution of Belgium: A Contextual Analysis 

(Bloomsbury Publishing, London, 2015). 

964 See the section which explains the case selection in chapter four of this thesis.   
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At the same time, it also uncovered some of the motives that form the 

unspoken basis of highly sensitive constitutional court judgments. Ran 

Hirschl explained the contrast between the language of a judgment and the 

underlying motives that drove the interpreters of the law: “Constitutional 

courts and judges may speak the language of legal doctrine but, consciously 

or not, their actual decision-making patterns are correlated with policy 

preferences and ideological attitudinal tilts, and appear to reflect strategic 

considerations vis-à-vis political surroundings, panel compositions, their 

professional peers and the public as a whole.”965 In other words, the look 

beyond the text of court judgments through interviews with some key 

figures966 and other source material has helped me to understand when and 

how courts intervene in consociational regime questions.  

Another factor that can help to understand judicial decisions is panel 

composition between different groups in divided societies. When some of 

the most controversial issues that divide the Belgian polity have recently 

been decided by a court in which French and Dutch speaking judges are 

equally represented (and not by a court that is expression of one language 

group only), there was a turn in case law leading to a compromise 

interpretation on some of the linguistic issues that divided the Belgian 

polity.967 These “power sharing courts”, as I have called them, represent a 

                                                      
965 Hirschl, supra note 916.  

966 Interviews were not part of the methodology of the thesis. The conversations with some 

key figures helped me to get a grip on the context and background for the cases I discuss. 

967 Stefan Graziadei, ‘Judges de-escalate heated Belgian language conflict’, Belgian 

Constitutional Law Blog, 30 March 2015, at 

http://belconlawblog.com/2015/03/30/judges-de-escalate-language-conflict/.   

http://belconlawblog.com/2015/03/30/judges-de-escalate-language-conflict/
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specific institutional model that bring together parity with effective 

decision making.  

4) Concept building 

My aim is to contribute to concept formation in comparative constitutional 

law, by pointing to multiple manifestations of analogous “constitutional 

phenomena across countries”968 that so far have gone unnoticed. 

Sujit Choudhry and Nathan Hume argued in their contribution to an 

handbook on comparative constitutional law that we still do not know 

enough about key design features of constitutional courts in divided 

societies. They called on future research to address membership and 

decision making rules of apex courts: “membership (e.g. minority nation 

representation), appointment mechanism (e.g. involvement of regions), 

panel composition in respect to federalism disputes, jurisdiction (e.g. direct 

access by regional governments) and decision-rules (e.g. majority vs. super-

majority vs. minority vetoes).”969  

The first chapter of this thesis, Power Sharing Courts, answers this call. 

The key contribution of Power Sharing Courts is conceptual: to show the 

existence of a specific model of organizing constitutional justice in deeply 

divided polities. Scholarship in the legal sciences recognizes diversity 

within courts only under the frame of ‘minority representation’. I argue, 

however, that there is a specific institutional model that goes beyond 

minority representation, namely power-sharing courts. The innovation of 

                                                      
968 HIrschl, supra note 958, p. 1421.  

969 Sujit Choudhry and Nathan Hume, ‘Federalism, devolution and secession: from classical 

to post-conflict federalism’, in Comparative Constitutional Law, edited by Tom Ginsburg 

and Rosalind Dixon (Cheltenham: Edward Elgar, 2014), 356-384, at 376. 
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this paper is to create a new conceptual tool that opens our eyes to see a 

specific model of institutionalizing diversity within constitutional courts 

that has not been recognized with the existing frame of minority 

representation.  

In light of the function of courts as forums of arbitration between different 

constituent communities in divided polities, their composition, 

organization and decision-making rules reflect the principle of 

consociational democracy. Power-sharing courts share important 

institutional features of a consociational democracy: grand coalition 

between different groups (the paritarian composition of apex courts in 

Bosnia, Belgium, South Tyrol, Cyprus and Czechoslovakia), minority veto 

(the necessity of cross-community consent in decision-making amounting 

in practice to a veto for judges from one group acting collectively), and the 

alternation in power between consociated peoples (the mechanisms 

against majoritarian capture in allocating positions of presidency and vice-

presidency within these courts, as well as formal and informal limiting 

majoritarian decision- making).  

Different examples from all over Europe stand testament to the fact that 

these are not isolated cases of ‘minority representation’, but form a pattern 

of power sharing within the judiciary in deeply divided societies. There is a 

functional analogy between consociational power sharing in political 

bodies and the judiciary that this concept helped to uncover.   

Power sharing courts are one way to manage deep diversity, but by any 

means not the only one. Choudhry argued that apex courts in divided 

societies should move from formalized power sharing between groups in 

membership (what I call ‘power sharing courts’) to one in formalized and 
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more flexible power sharing agreements.970 Choudhry argued that Bosnia 

should look at the example of Germany, where the biggest political parties 

have informal power-sharing agreements to choose judges for the top court. 

I have labelled more informal ways of sharing power within the judiciary, 

such as the one proposed by Choudhry, as ‘soft power-sharing courts’.  

Bilingualism requirements are certainly a softer form of diversity 

management than power-sharing courts. While power-sharing courts 

require the candidate to possess a certain identity marker (such as 

declaring to belong to a certain language group), linguistic requirements 

condition access to judicial positions to candidates possessing a certain skill 

(such as bilingualism). Language requirements (such as in Catalonia) could 

be an option to ‘unwind’ identitarian elements of power sharing courts in 

polities divided by language cleavages (such as Belgium and South Tyrol). 

This could move the organizing principle of polities from the ‘ethnic’  

towards the ‘civic’ model.  

The point of my essay is to construct dynamic models that flexibly address 

how to deal with entrenched and politically salient diversities. As Ran 

Hirschl cautioned: “there cannot be an effective constitutional design for a 

failed state such as Somalia, a new political entity such as South Sudan, or a 

deeply divided country such as Belgium, without a profound understanding 

of each of these polities’ pertinent social and political perimeters.”971 I argue 

that there is no one size fits all model. The model of judicial organization 

can be chosen in function of the hardness of ethnic and societal divisions. 

                                                      
970 Sujit Choudhry and Richard Stacey, ‘Independent or Dependent? Constitutional Courts 

in Divided Societies’, in Colin Harvey and Alexander Schwartz (eds.), Rights in Divided 

Societies (Hart Publishing, Oxford, 2012), pp. 89-123. 

971 Hirschl, supra note 9, p. 176.  



 359 

For example, one could imagine strong power sharing courts at an initial 

phase of post-conflict peace building, and lighter forms of 

institutionalization of diversity more appropriate over time or in different 

contexts.  

It is however to the political actors to decide when to make such a systemic 

change. I asked a former judge of the Belgian Constitutional Court if the 

paritarian model of state organization, including in the composition of apex 

courts, might be abandoned in the future. If that will happen, Belgium will 

cease to exist, he replied to me.972 The only conceivable model, he said, is to 

have a paritarian court. In South Tyrol, the power-sharing court was much 

less central to the local accommodation regime. The number of salient cases 

it had to decide was comparably low. However, the paritarian composition 

is still regarded as a symbolically important reassurance for the 

independence of the South Tyrolean Court.  

The move from a power-sharing court to a more flexible way of managing 

politically salient diversities will be dependent on contextual factors and 

should not be imposed from outside in reference to universal principles 

(such as the independence of the judiciary and the rejection of identitarian 

traits).     

With Power-Sharing Courts, I showed one model of judicial apex court 

organization so to manage politically salient ascriptive diversities in 

                                                      
972 Interview with a judge of the Belgian Constitutional Court, 14 December 2015.  Jean-

Claude Scholsem wrote that “[l]anguage parity within the Constitutional Court is therefore 

an essential element of balance in Belgium.” Jean-Claude Scholsem, ‘National Report on 

Belgium’, in Venice Commission (ed.), The Protection of Minorities – Science and 

Technique of Democracy No. 9 (Council of Europe Publishing, Strasbourg, 1994), pp. 288-

302, at para 3.2.  
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divided polities. That model might be a possible solution for countries like 

Lebanon, Iraq, Fiji, India, Ethiopia, or Syria after the civil war. More research 

is needed on the effects of different forms of membership in apex courts, for 

instance by comparing power-sharing courts with weaker forms of 

diversity management (such as bilingualism in Catalonia) or entirely 

informal power arrangements such as in Germany.   

 

5) Synthesizing different approaches and unveiling their common 

core  

The structural approach to rights interpretation, which has become the 

‘new orthodoxy’ in US election law scholarship,973 helped me to identify and 

name different approaches to the constitutional interpretation of rights in 

divided societies.  

I refer to a practical example to explain myself. The case I am referring to is 

the Pilav case, litigated in front of the Bosnian Constitutional Court and the 

European Court of Human Rights.974 The case is discussed at length in my 

third chapter The Strasbourg Court and Challenges to Post-Conflict 

Federalism in Bosnia-Herzegovina and Beyond. The central issue brought to 

the fore by the referral concerns the constitutional question whether Article 

V of the Bosnian Constitution, which foresees a mix between ethnic and 

territorial criteria in the allocation of seats for the country’s presidency, 

violated the European Human Rights Convention. Judge Grewe argued 

affirmatively: 

                                                      
973 Hasen, supra note 14, p. 139.  

974 Bosnian Constitutional Court, AP-2678/06 (Pilav), 29 September 2006. ECtHR, Pilav v. 

Bosnia-Herzegovina, ECtHR Judgment Application No. 41939/07, 9 June 2016. 
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The only legitimate aim appropriated to the current 

situation in BiH consists of excluding the territorial 

criterion in presidential elections. Only such a 

solution could be a reasonable justification of 

differential treatment and would be consistent with 

the requirements of Article 1 of Protocol No. 12 that 

any right set forth by law shall be secured without 

discrimination on any ground and of Article 25 of the 

International Covenant on Civil and Political 

Rights.975  

Grewe’s argument looks like a human rights argument, but in reality it is a 

structural argument (about the desired changes to make Bosnia a healthier 

democracy). She argues that the only solution is to “exclude the territorial 

criterion in presidential elections”. Her argumentation is a structural one, 

which would permit ethnic allocation of presidency seats only if they were 

voted in one single country-wide electoral constituency. While this would 

strengthen the democratic legitimacy of the central state, it reduces the self-

government and autonomy of constituent groups in choosing ‘their’ 

candidate. The definition of the voting constituency in judge Grewe’s 

opinion is a structural element of rights interpretation – because that 

change is of systemic nature (with the integrationst intent to overcome 

territorial delimitations within Bosnia). 

                                                      
975 Bosnian Constitutional Court, AP-2678/06 (Pilav), 29 September 2006, dissenting 

opinion of judge Grewe. 
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The European Court took over many parts of the broader argument of 

Grewe in finding that Bosnia’s Constitution violated the Convention, but not 

this particular suggestion.976 

Yannick Lecuyer argued that with this case the Court “laid down the 

presumption that any differential treatment in electoral matters on the 

ground of ethnic or racial background is contrary to the Convention. This 

presumption completely overrides the margin of appreciation allowed to 

states.”977 

There are different avenues for implementing the judgment, one being the 

removal of an ethnic declaration for candidates wishing to run for 

presidential office. For instance, the ethnic requirement could be dropped 

for the member of presidency elected from the territory of the Republika 

Srpska. This would implement Pilav but change nothing in practice. The 

Bosniak minority does not have the demographic strength for electing the 

mayor in the very symbolic municipality of Srebrenica, so it is practically 

impossible that a Bosniak would get enough votes to be the elected 

presidency member of the Republika Srpska.  

There can be a structural or a rights based interpretation of the judgment 

of the European Court in the Bosnian cases, which so far I have seen framed 

only in the more familiar vocabulary of narrow, middle or broad reading of 

the judgment. On a broad reading, the decision of the European Court in 

Sejdic and Finci is said to prelude to “a complete shift from ethnocracy to 

                                                      
976 Sejdic and Finci v. Bosnia and Herzegovina, ECtHR Grand Chamber Judgment (22 

December 2009) Applications Nos. 27996/06 and 34836/06. Pilav v. Bosnia-Herzegovina, 

ECtHR Judgment (9 June 2016) Application No. 41939/07. 

977 Lecuyer, supra note 920, at p. 58. 
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full affirmation of citizens as individuals in the organization of the state”978 

– that is from a consociational system of democracy to a majoritarian one. 

Joseph Marko favoured a middle interpretation. He argued that the “goal of 

this jurisprudence [by the Venice Commission and the European Court] is 

to create a new balance between the ethnic principle and the principle of 

individual equality of citizens.” 979 What he aims for is the pluralization of 

the ethnic order by creating a fourth group of ‘others’ also on the central 

level. While on a narrow reading, favoured by McCrudden and O’Leary, the 

Court’s decision “dealt only with who can be a candidate for office rather 

than with who can define the voting constituency that chooses among the 

candidates”.980  

Reference to societal goals of a certain jurisprudence [such as the move 

from the ethnic to the civic principle – from accommodation to integration] 

is also intrinsically part of structuralist vocabulary. Looking at 

constitutional litigation in these consociational regime questions from the 

perspective of the rights-structure debate helped me to better understand 

the structural elements behind the (individual) rights frame that 

constitutional argument and constitutional jurisprudence are dressed in.  

On the broader level, the articles of my thesis helped to synthesize different 

models how courts can approach consociational regime questions in deeply 

                                                      
978 Edin Hodžić and Nenad Stojanović, New/Old Constitutional Engineering? Challenges and 

Implications of the European Court of Human Rights Decision in the Case of Sejdić and Finci 

v. BiH (Analitika, Sarajevo, 2011), at p. 15. 

979 Joseph Marko, ‘The tenth line of the Preamble’, in Nedim Ademovic and Christian Steiner 

(eds.), Constitution of Bosnia-Herzegovina – Commentary (KAS publishing, Sarajevo, 

2010), at p. 86.  

980 McCrudden and O’Leary, supra note 914, p. 145. 
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divided polities: the total deference, the judicial modesty and the 

democracy enforcing approach. 

Ran Hirschl argued that: “Any constitutional design curriculum that is 

driven by intellectual common sense, not by doctrinal zeal, would include 

… pertinent constitutional and international jurisprudence [on the Bosnian 

cases and the role of courts in consociations more broadly].”981  

My aim was to bring key political science thinkers dealing with 

constitutional settlements in divided societies (Donald Horowitz, Brendan 

O’Leary) even more into constitutionalist debates about the proper role of 

courts in these types of societies [the total deference and the judicial 

modesty approach respectively]. McCrudden and O’Leary have put the topic 

of courts in consociational democracies to the attention of international 

scholarly debates.982 With the categorization of a ‘democracy enforcing 

approach’, developed in chapter four, I synthesize the arguments of those 

thinkers who argue structurally and those who use the language of rights to 

make arguments that are in their nature structural. This is helpful, as ‘rights’ 

based authors often cover their arguments’ structural side (that is its 

implications on constitutional design) behind legal jargon.  

The aim was to show how constitutional jurisprudence interacts and shapes 

constitutional settlements and institutional design in contexts of deep 

dividedness, a field in which, to say it with Choudhry, “comparative 

constitutional law is missing in action.”983  

 

                                                      
981 Hirschl, supra note 958, p. 1408.  

982 McCrudden and O'Leary, supra note 914.  

983 Choudhry, supra note 2.  



 365 

6) Suggestions for future research 

I will discuss suggestions for future research related to several thematic 

areas.  

Relation between judicial review and democracy concerning deferral of 

decisions in time in multi-national democracies. Issacharoff and Dixon found 

that courts often use judicial strategies of deferral in defense of 

democracy.984 They distinguished between first order and second order 

deferral. The function of first order deferral is to ‘reduce the disruption or 

practical costs associated with transitioning to a new legal regime’ and to 

open a dialogue with the legislature.985  The function of second order 

deferral is to boldly announce the power and extent of judicial review while 

relinquishing it in the particulars of the case. In this second mode of 

deferral, the deciding court implicitly defers form the asserted power of 

judicial review because of the political consequences its exercise in a 

particular case would entail.  

An interesting and not yet touched question is which courts use these 

strategies, in which cases and for which reasons. For instance, in a yet 

unpublished paper I aim to show how the Bosnian Constitutional Court very 

frequently defers the decisions in time, particularly on consociational 

regime questions. My sense is that the Bosnian Court’s concern is not to 

enter into dialogue with the legislator, but to concede deeply divided 

political parties more time to work out difficult compromises. In order to 

substantiate these claims, more empirical data is needed. For instance, does 

the Bosnian Court use the deferral in defense of democracy approach only 

                                                      
984 Rosalind Dixon and Samuel Issacharoff, ‘Living to Fight Another Day: Judicial Deferral 

in Defense of Democracy’, 4 Wisconsin Law Review (2016), 683-731. 

985 Ibid, at 700. 
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in certain cases, the ones touching questions of constitutive constitutional 

politics, or also in cases which are much less political? If affirmative, this 

would strengthen the case for establishing a special field of academic 

enquiry on questions pertaining to the law of the political process.986 More 

broadly, empirical testing and more research helps us to uncover how the 

context of deep dividedness complicates the understanding that we have of 

central concepts in constitutional law. 

The more general question is: how do identitarian backgrounds influence 

decision making on key political issues, such as secession and autonomy 

rights? Referring to the Bosnian Constitutional. Court, Joseph Marko wrote 

that in individual applications and complaints “considerations of ethnic 

representation are as good as meaningless”, but in cases on judicial review 

of legislation judges in the Bosnian Constitutional Court “appear to act as 

representatives of their constituent group of the population”.987 Schwartz 

and Murchison recently published a study on voting along ethno-national 

lines in the Bosnian Constitutional Court.988 A recent conference brought 

together judges from most countries in Eastern and South Eastern Europe 

to debate “Constitutionalism between Identity and Europeanization.”989 

                                                      
986 Heather Gerken, ‘What Election Law Has to Say To Constitutional Law’, 44(7) Indiana 

Law Review (2010), 7-22. 

987 Joseph Marko, ‘Five Years of Constitutional Jurisprudence in Bosnia and Herzegovina: A 

First Balance’, 7 European Diversity and Autonomy Papers (2004), 1-38, at p. 31. 

988 Alex Schwartz and Melanie J. Murchison, ‘Judicial Impartiality and Independence in 

Divided Societies: An Empirical Analysis of the Constitutional Court of Bosnia’, 50(4) Law 

and Society Review (2016), 822-855.  

989 XVIIIth International Congress on European and Comparative Constitutional Law, 

‘Constitutional Justice and Politics: Central, Eastern and South-Eastern Europe 

Constitutionalism between Identity and Europeanization’, Regensburg, October 14 - 15, 

2016. 
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The influence of identitarian categories and identity on decision making is 

a topical one that helps us to see and perhaps also to predict certain 

decisions of apex courts.   

Professor Velaers, who is member of this Commission, asked me to look into 

the question whether the alternation of the presidency between language 

groups within the Belgian Constitutional Court has an influence on the 

decision making of the Court. The language group who holds the presidency 

has the advantage of deciding the case for the Court in the event of a tie. In 

an unpublished work, I found some weak and very preliminary evidence for 

this. I believe that we need to expand our methodological tools for 

addressing questions. In my opinion, a legal analysis establishing principles 

governing the ruling and its concrete outcome does not suffice. We would 

need perhaps to find clues through interviews (judges or law clerks), or, 

more feasibly, look how political actors read the outcome of the judicial 

decision. What I would be thrilled to see is a fuller picture of the whole life 

cycle of what I have called consociational regime questions.  

Another interesting question for research is whether the degree of 

consensus with which decisions have been taken matters to what happens 

after the judgment has been handed down. Drawing on material from the 

internal decision making process, Hutchinson showed how Chief Justice 

Earl Warren insisted that his landmark on Brown v Board of Education 

would be taken unanimously.990 In some very salient cases, the Bosnian 

Court and other courts in multinational settings issued unanimous 

decisions, in other decisions representatives from minority nations 

                                                      
990 Dennis J. Hutchinson, ‘Unanimity and Desegregation: Decisionmaking in the Supreme 

Court 1948-58’, 68(1) Georgetown Law Journal (1980), 1-96.  
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vehemently disagreed.991 An interesting empirical question for researchers 

is: does the degree of support for a decision matter for the implementation 

of a judgment that is highly consequential? 

Empirical testing – impact of constitutional doctrines. Mila Versteeg and 

Anne Meuwese, two leading young scholars in the field of empirical legal 

studies, wrote:  

The field of comparative constitutional law is filled 

with causal claims, including, inter alia, the following 

notions: constitutions constrain government, judicial 

review protects human rights, socio-economic rights 

are unenforceable; and constitutional law is 

converging upon a global paradigm. These claims, 

which often take the form of unarticulated 

assumptions, are essentially empirical claims that 

have gone untested.992  

                                                      
991 Bosnian Constitutional Court, U-14/12. 26 March 2015. Interesting is as well the 

Spanish case. While the decision on annulling a Catalan independence referendum was 

unanimous, Basque and Catalan judges dissented on the more recent case whether the 

Spanish Court should have jurisdiction to sanction officials who do not respect 

constitutional court decisions. Spanish Constitutional Court decision on case 229/2016 of 

3 November 2016 [For a comment on the case: Miguel Azpitarte, ‘Catalonian 

Independentism, the Spanish Constitutional Court and the Perils of the Middle Way’, 23 

November 2016, Verfassungsblog, at http://verfassungsblog.de/catalonian-

independentism-the-spanish-constitutional-court-and-the-perils-of-the-middle-way/, 

accessed 20 December 2016. 

992 Anne Meuwese and Mila Versteeg, ‘Quantitative Methods for Comparative 

Constitutional Law’, in Maurice Adams and Jacco Bomhoff (eds.), Practice and Theory in 

Comparative Law (Cambridge University Press, New York, 2012), 230-57, at 230.  

http://verfassungsblog.de/catalonian-independentism-the-spanish-constitutional-court-and-the-perils-of-the-middle-way/
http://verfassungsblog.de/catalonian-independentism-the-spanish-constitutional-court-and-the-perils-of-the-middle-way/
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If Versteeg and Meuwese’s claim held true for those topics which have 

driven the debates and which have been most researched, what they are 

saying seems to have even more currency in the contexts of rights in divided 

societies. The former president of the Belgian Constitutional Court wrote 

that by unwinding BHV the Belgian Court prevented the country from a 

break-up.993 Which empirical evidence is there that constitutional court 

judgments promote the goods they are intended to protect (in this case 

peace between language groups)? 

Joseph Marko wrote that the central theoretical and practical question is: 

“when is it possible to renegotiate the (interim peace) settlement and its 

institutional design of corporate power sharing in order to democratize the 

political system without opening the box of Pandora for a new round of 

conflict?”994  

 With the landmark decision authored by Joseph Marko, the Bosnian Court 

tried to reshape the constitutional design of the Bosnian polity so to 

democratize a (sub-national) political system based on ethnic exclusion.995 

The effect of this decision were important: the constitutions of sub-national 

identities were profoundly amended, so to make entities a space of equal 

                                                      
993 Paul Piret and Jean-Claude Matgen interview Paul Martens (former president of the 

Constitutional Court, on which he had served 20 years), ‘Les arrêts BHV ont "évité 

l’éclatement" [The BHV judgments prevented the ‘break-up’], Lesoir, 5 October 2010, 

accessed 22 December 2016.  

994 Marko, supra note 36.  

995 Bosnian Constitutional Court, U-5/98, partial decisions of 29/30 January 2000, 18/19 

February 2000, 1 July 2000 and 18/19 August 2000. A. M. Mansfield, ‘Ethnic But Equal: The 

Quest for a New Democratic Order in Bosnia and Herzegovina’, 103(8) Columbia Law 

Review (2003), 2052-93, at 2061. Marko, Five Years of Constitutional Jurisprudence in 

Bosnia, supra note 987.  
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power sharing between three groups and not mono-national entities based 

on ethnic exclusion. But precisely how (un)successful has this line of 

jurisprudence been? What are the factors that should act as our yardstick 

of measurement?    

This connects to the relevant question Ran Hirschl raised: “what capacity 

does active judicial review have to plant the seeds of social and democratic 

change?”996 To answer this question, more empirical research is needed. 

A fourth fascinating area of research would be to uncover the constitutional 

politics behind litigation.  

My sense is that in Belgium only parties excluded from core political 

compromises litigate against it. For instance, key leaders of the Flemish 

Christian Democratic Party joined the challenge of other Flemish parties to 

the Brussels Halle Vilvoorde district in 2003, but not in 1994. In 1994 the 

CD&V was part of the government, while in 2003 it was for one of the first 

times excluded from the Belgian government. The applicants litigating 

against the electoral district Halle Vilvoorde in 1994 reads like a who is who 

of intellectuals and politicians with Flemish nationalist sympathies: Jan 

Cauwenberghs, Daniël Deconinck, Bart De Wever, Jan Jambon, Clem De 

Ridder, Walter Prevenier, Peter De Roover, Aloïs Gerlo, Karel Hemmerechts, 

Hugo Van Eecke …  

In 2003, the litigation shifted from public figures to party elites. The 

applicants against BHV were all leaders of conservative Flemish opposition 

parties: CD&V leaders Van Rompuy and Vandenberghe, Annemans and 

Laeremans (Vlaams Blok), R. Duchatelet (millionaire and, at the time, party 

                                                      
996 Ran Hirschl, opening statement of the panel on the Cases for and against Judicial Review, 

American Society of Comparative Law's 2012 annual meeting, 5 October 2012.   
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leader of Vivant), Bourgeois and Weyts (New Flemish Alliance). The names 

of the applicants show the massive political significance of the BHV case for 

the Flemish cause, and the readiness of party elites to play the nationalist 

card through judicial politics when in opposition.  

In Bosnia, on the contrary, constitutional litigation is more radical. 

Founding political compromises are challenged by ethnic political parties 

notwithstanding their presence in government. As the country is 

gridlocked, influential international practitioners plead for strategic 

constitutional litigation as a most effective means for achieving 

constitutional change in Bosnia.997  

‘Transnational’ culture wars not only exist along the divide secular-

religious,998 but also in the litigation about ethnic vs. civic conceptions of 

citizenship in consociations. Law schools and human rights organizations 

intervened in cases against consociations. Cardozo Law, Minority Rights 

Group and International and Human Rights Watch intervened as amici in 

the Pilav case. They intervened because Pilav, discussed at length in chapter 

three, has been one of the cases through which the European Human Rights 

Court is constructing the constitutional essentials of democratic politics in 

Europe.  A human rights NGO close to the Green party intervened as amicus 

against the local accommodation regime in South Tyrol, in which the Court 

                                                      
997 Valery Perry, ‚Constitutional Reform Processes in Bosnia-Herzegovina: Top-down 

failure, Bottom-Up Potential, and Continued Stalemate, in Soren Keil and Valery Perry 

(eds.), State-Building and Democratization in Bosnia-Herzegovina (Routledge, London, 

2016), 15- 40, at 35.  

998 Christopher McCrudden, ‘Transnational Culture Wars’, 13(2) International Journal of 

Constitutional Law (2015), 434-462.  
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of Justice of the European Union ultimately found a way to “eschew the 

poised chalice”.999 The political support for the position of that NGO is very 

limited, the litigation seems to be directed to take this topic away from the 

political debate and reassigning it to the categorical realm of fundamental 

rights. Interesting questions are: Who decides when to judicialize a 

question? Who is the actor (the formal applicant himself, the party, an NGO), 

what is the motivation, when is the judicialization card played and for which 

purposes, and how successful has judicialization on these issues been? I 

would find it fascinating to read a political science paper about how judicial 

litigation played out in divided societies.  

7) Conclusion 

The debate about appropriate legal doctrine or political theory to guide 

courts in resolving first order questions on the composition of the polity is 

ongoing, particularly as constitutional courts are under attack in many 

polities. As Hirschl pointed out: “neither contextualists nor universalists 

have a monopoly over the ‘right’ or ‘correct’ approach to comparative 

constitutional inquiry.”1000 The articles of this thesis took a contextual 

approach.  

The implications are, as I said in the outset, that there are no easy answers 

to the question. The position of a judge of the Strasbourg Court that “even 

taken alone, any obligation on an individual to declare his or her affiliation 

with an ethnic group in order to stand as a candidate for a public position is 

unacceptable and sufficient to find a violation of the prohibition of 

                                                      
999 Court of Justice of the European Union, Kamberaj (C-571/10), 24 April 2012. Giuseppe 

Bianco and Giuseppe Martinico, ‘The Poisoned Chalice: An Italian view on the Kamberaj 

case’, 18 IDEIR Working Papers on European Law and Regional Integration (2013). 

1000 Hirschl, supra note 9, p. 203.  
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discrimination based on ethnic affiliation”,1001 is, in my opinion, flawed. 

Courts need a more context-sensitive approach when dealing with these 

questions. I have laid down how courts could approach these delicate cases 

in the different articles of this bundled thesis.  

But the meaning of which type of democracy is most appropriate in a 

divided polity goes much beyond courts. I have sympathy for the position 

of Palermo who argued that the capacity of the system to change and adapt 

over the years remains the “best guarantee to reconcile the different and at 

times opposed necessities in this delicate area of law [that affect 

consociational regime questions].”1002 Being a participant in the 

experiment, I believe in the potential of deliberative democracy in 

exchanging or complementing consociationalism to resolve conflict in a 

deeply divided society.1003 I agree also with Alex Schwartz that it is time to 

                                                      
1001 European Court of Human Rights [GC], Sejdic and Finci V Bosnia and Herzegovina, app. 

nos. 27996/06 and 34836/06, 22 December 2009, partly dissenting and partly concurring 

opinion of judge Mijovic, joined by judge Hajiyev.  

1002 Francesco Palermo, “Censimento e proporzionale: istituti in evoluzione”[Census and 

ethnic proportionality: systems in evolution”], Day of Ladin Culture (30 September 2011), 

at 

http://www.provinz.bz.it/news/la/news.asp?news_action=300&news_image_id=520353

.  

1003 Jürg Steiner, The Foundations of Deliberative Democracy- Empirical Research and 

Normative Implications (Cambridge, New York, 2012). John Garry, Adele Marshall, David 

Farrell, John Coakley, George Tridimas Peter Stone, Cillian McBride, Clifford Patrick 

Stevenson, Fabian Schuppert, Brendan O'Leary, Randomly Selected "Politicians": 

Transforming Democracy in the Post-Conflict Context. Research grant funded by UK 

Research Council, 2014-16. Ugarriza, E., Caluwaerts, D. (eds.), Democratic Deliberation in 

Deeply Divided Societies: From Conflict to Common Ground. Palgrave-MacMillan, 2014. Min 

Reuchamps and Jane Suiter (eds.), Constitutional Deliberative Democracy in Europe (ECPR 

Press, Colchester, 2016). 
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involve not the courts, but the people in the interpretative responsibility for 

defining equality in a deeply divided polity.1004 Procedural steps such as 

deliberative democracy in South Tyrol, Belgium and Northern Ireland are a 

step in that direction.  

I have also refuted the critique that even judicial institutions that operate 

according to corporate consociational criteria are illegal. The former 

Cypriot judge of the European Court of Human Rights said that the 

bicommunitarian Cypriot state to be established by the Annan plan is illegal, 

because it breaches European equality law. He argued that the paritarian 

setup in key state institutions, including the Supreme Court, amounts to 

racial discrimination forbidden under the European Convention of Human 

Rights: “arrangements, administration and other authorities of the state 

split on the basis of racist criteria […]  are not in accordance with 

democratic principles”.164 

Power-sharing courts are highly unusual constructs in a comparative 

context, and their composition and decision-making rules deviate from the 

principle of political equality, but in deeply divided polities they might well 

be the most legitimate form of designing an apex court. Just as 

consociational democracy is not the antithesis to but merely a different 

form of democracy, power sharing courts are not illegal or illegitimate but 

represent a different way of organizing judicial institutions adapted to the 

specific circumstances of deeply divided polities. 

The third chapter on the Pilav judgement showed how the comparative 

context can help to find solutions to implement landmark judgments of the 

                                                      
1004 Alexander Schwartz, ‘Patriotism or Integrity? Constitutional Community in Divided 

Societies’, 31(3) Oxford J Legal Studies (2011), 503-526. 
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European Court of Human Rights in relation to the right to vote. While I 

argued that aspects of the South Tyrolean model could be applied to Bosnia, 

some colleagues have argued that the Bosnian model could be applied to 

liberalize the South Tyrolean consociation.1005  While their model is new 

and intellectually stimulating,  I preferred to suggest changes that were 

politically feasible rather than normatively desirable.  

This helps us to overcome what Sam Issacharoff has called the “Tahrir 

square appeal”,1006 where we only see the young and globalized elite but not 

the conservatives, the traditional villages, the pockets of deep resistance. 

Translated to the cases of interest to this thesis, the risk is that we only see 

the cosmopolitan and open Sarajevo elite, but do not recognize, as Marko 

Milanovic said, the fact that Bosnia is still “an ethnically deeply divided, 

barely functioning state—a reality that is hard to recognize from [how it is 

portrayed by the European Human Rights Court”.1007  

The same considerations can be applied to the Belgian case. The structural 

approach, as a whole, justifies the Belgian arrangements because they are 

based on a democratic compromise between both language communities 

that have been translated into constitutionally enshrined power-sharing 

                                                      
1005 Stephen Larin and Marc Röggla, ‘South Tyrol’s Autonomy Convention is not a 

breakthrough for participatory democracy – but it shows how power-sharing can 

transform conflicts’, LSE blog, 20 October 2016, at 

http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-autonomy-convention/, 

accessed 20 December 2016.  

1006 Samuel Issacharoff, Fragile Democracies: Contested Power in the Era of Constitutional 

Courts (Cambridge University Press, New York, 2016), at p. 265.  

1007 Marko Milanovic, 'Sejdic and Finci v. Bosnia and Herzegovina. European Court of 

Human Rights Grand Chamber judgment on the Dayton Peace Accords,’ 104 American 

Journal of International Law (2010), 636-40.  

http://blogs.lse.ac.uk/europpblog/2016/10/20/south-tyrol-autonomy-convention/
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compromises. I see the impact of the approach is limited areas of 

constitutional jurisprudence where there is a clear constructive ambiguity, 

such as when the Belgian Court was faced with the BHV case, or the recent 

discussion whether political parties that run in both language regions (but 

not all constituencies) can receive public financing (for those votes which 

have not been translated into seats), and certain issues relating to disputes 

between language groups touching the municipalities with language 

facilities.1008 Such cases however, while limited in number, are potentially 

of high consequence to the constitutional arrangement and the stability of 

the state. 

The essays of this bundled thesis have a bearing on the debate universal vs 

particular in comparative constitutional law. Precisely because apex courts 

are powerful political institutions, it can be regarded as legitimate that they 

reflect the contextual specificities of a particular polity. The language of 

rights often forgets the elephant in the room, which is power. In a deeply 

divided society, the legitimacy of law not only depends on the content and 

the implications of the decision, but also on the membership of the body 

who takes these decisions with an important political impact.  

My hope is that the articles of the thesis have contributed to the timely 

conversation about the way constitutionalism in divided societies 

complicates and challenges the concept of cosmopolitan rights based 

                                                      
1008 Issacharoff pleads for a contextualized account of rights interpretation that limits the 

power of majorities over sub-groups; it is likely therefore that he would show praise for 

the inclination of Belgian apex courts for compromise interpretation on those matters 

affecting geographic areas where inter-group conflict is more salient, such as the 

municipalities with language facilities.  
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constitutionalism. Much remains to be written on this relevant topic,1009 as, 

to say it with Ran Hirschl, our time is “the most exciting time in decades to 

engage in comparative matters”.1010  

  

                                                      
1009 S. Choudhry (ed.), ‘Constitutionalism in Divided Societies’, 5(4) Special Issue of the 

International Journal of Constitutional Law (2007). S. Choudhry (ed.), Constitutional Design 

for Divided Societies: Integration or Accommodation (OUP, New York, 2008). Schwartz and 

Harvey, supra note 55.  

1010 Hirschl, supra note 916, p. 1424. 
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