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Abstract

Two European countries, Belgium and Ireland, have recently reformed their
abortion laws. Through a comparative approach, this article analyses the 2018
Abortion Acts and pinpoints the common challenges encountered in the drafting
process. Under both legal regimes, abortion is lawful up to 12 weeks with no
requirement as to reason, and provisions on a mandatory reflection period and
conscientious objection only differ in detail. While later abortion is permitted in
Ireland and Belgium on similar medical grounds, access to abortion on the foetal
abnormality ground remains substantially more limited in Ireland as compared to
Belgium. To conclude, this article reflects upon the general direction in which
abortion law in Europe is heading, as exemplified by the discussed reforms. As is
true for most European countries, ongoing concern regarding the level of
criminalisation and barriers to safe and equitable access to abortion may
necessitate further reform.

Introduction

Since the 1960s, most European countries have moved to legalise abortion,
making termination of pregnancy in the first trimester of pregnancy available on
social grounds or even upon request. After this period (or in more permissive
countries, after the second trimester of pregnancy), abortion is prohibited, except
to save the life of the pregnant woman or for specific reasons such as severe
foetal abnormality.t

As abortion continues to be one of the most divisive issues in Western society,
debates to facilitate or, alternatively, to restrict women’s access to abortion flare
up regularly. In European countries where amendments to restrict abortion access
have recently been proposed, such as Lithuania (2018),2 Norway (2018),2 Poland
(2016/2018),% Slovakia (2018)° and Spain (2014),6 these have sparked a public
outcry that resulted in their withdrawal. In contrast, recent amendments aimed at
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facilitating access to abortion have been adopted, for example, in France (2014—
2017),L Germany (2019),8 the United Kingdom (Northern Ireland) (2019)2 and
Iceland (2019).12 In two European countries, Belgium and Ireland, more
comprehensive reforms of domestic abortion laws have taken place. Both
countries adopted new abortion legislation in 2018, aimed at removing barriers to
access to abortion. Considering that for such a long time Ireland upheld a near-
absolute prohibition on abortion, the recent reform of the Irish abortion legislation
is considered momentous. Similarly, the revision of the Belgian Abortion Act has
been portrayed as a turning point by the national media.

This article examines and compares the provisions and merits of the Abortion Acts
adopted in Belgium and Ireland in 2018. First, a brief overview of the development
of abortion regulations in both countries will be provided, focusing on the debate
leading up to the adoption of both Acts. Second, the article discusses and
compares the provisions of both Acts, analysing (1) the grounds for legal access
to termination of pregnancy, as they relate to the different time limits provided in
the respective Acts; (2) the procedural requirements for legal access; (3) the
provisions concerning conscientious objection; and (4) the criminal sanctions
applicable in case of unlawful abortion. By way of conclusion, | will reflect upon
some of the contemporary dilemmas on abortion that are foregrounded by these
reforms.

Origins and evolution of the Belgian and Irish Abortion Acts

The Belgian Act on the Termination of Pregnancy

Prior to 1990, abortion in Belgium was covered by the Criminal Code and was
illegal under any circumstance.X While some medical practitioners had already
been providing abortion services for more than 20 years, abortion remained a
contentious issue that divided society and politics.12 Heated debates preceded the
adoption of the 1990 Abortion Act and King Baudouin ultimately refused to sign it,
resulting in a constitutional crisis. The ‘Act on the Termination of Pregnancy’ was
eventually signed into law by the Council of Ministers, after having declared the
King temporarily ‘unfit to rule’.12

The 1990 Act revised the provisions on abortion in the Belgian Criminal Code
under the title ‘Crimes against the Family and Public Morality’. While abortion
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remained a crime in principle, the Act introduced conditions under which abortion
would be justified. During the first 12 weeks of pregnancy, abortion could be
performed if the pregnant woman found herself in a ‘situation of distress’.1* From
the 13th week onwards, abortion was deemed lawful only when additional
requirements were met. These requirements will be outlined below.

Almost three decades later, in 2018, legislative proposals were introduced to
amend abortion legislation. The provisions on voluntary abortion were removed
from the Criminal Code and transferred to separate legislation, the ‘Act on the
Voluntary Termination of Pregnancy’, adopted in October 2018.12> However, as will
be demonstrated below, the extraction of the provisions from the Criminal Code
did not fully decriminalise abortion.

The Eighth Amendment of the Irish Constitution and the Health (Regulation of
Termination of Pregnancy) Act 2018

Ireland has long been associated with having some of the most restrictive abortion
provisions in Europe. For more than 30 years, the foetus was granted
constitutional protection by the ‘Eighth Amendment’, which acknowledged ‘the
right to life of the unborn (...), with due regard to the equal right to life of the
mother (...)" .1 This Amendment, which was incorporated in Article 40.3.3° of the
Irish Constitution in 1983 as the result of a public vote, established a near-
absolute prohibition on abortion.

For a long time, it remained unclear when exactly the right to life of the mother
would take priority over the life of the unborn, so as to allow legal access to
abortion in Ireland. A first indication was provided by the Supreme Court

in Attorney General v. X, which asserted that this would be the case when there
was a real and substantial risk to the pregnant woman'’s life (including the risk of
suicide).28 Although this decision was not given effect in statute, the issue was
raised again in 2010 before the European Court of Human Rights in A, B & C v.
Ireland. In that case, three women who were obliged to travel to the United
Kingdom for an abortion argued that the Irish state had violated their rights under
the European Convention of Human Rights.12 With regards to the third plaintiff, a
woman suffering from cancer, the Court was of the opinion that the Irish state
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violated Article 8 of the Convention, in that it did not adhere to its obligation to
provide an accessible and effective procedure by which the applicant could have
determined whether she qualified for legal termination of pregnancy on Irish soil.

After public outrage following the tragic death of Savita Halappanavar in 2012, a
woman who was denied a therapeutic abortion, the Irish government finally took
the initiative to regulate legal termination of pregnancy in cases of risk to the life of
the woman.22 A new Act, the Protection of Life During Pregnancy Act 2013,
specified that termination of pregnancy would be lawful in cases of a real and
substantial risk to the woman'’s life, including the risk of suicide.2L

Apart from the debate on termination due to a risk to the pregnant woman'’s life, a
parallel debate emerged on allowing abortion for foetal abnormality.22 The latter
guestion was at stake in Mellet v. Ireland and Whelan v. Ireland, two cases
addressed by the UN Human Rights Committee in 2016 and 2017, respectively.
These cases concerned two women who travelled to the United Kingdom to
terminate their pregnancies after their foetuses were diagnosed with fatal
abnormalities.22 The Human Rights Committee argued that the application of
Ireland’s abortion law subjected the women to cruel, inhuman and degrading
treatment and that, being under an obligation to take steps to prevent similar
violations occurring in the future, Ireland should amend its law on voluntary
termination of pregnancy to ensure compliance with the International Covenant on
Civil and Political Rights.

Following these developments, the Irish government established a Citizens’
Assembly in 2016 to discuss the scope of the Eighth Amendment.2 The Assembly
suggested amending the Constitution so as to allow the Irish Parliament — the
Oireachtas — to legislate for abortion.22 Follow-up discussions were held by a
special Joint Oireachtas Committee, which arrived at similar

conclusions.2® Following a broader debate in both Houses of the Oireachtas,2? the
Minister of Health initiated a referendum Bill, outlining that Article 40.3.3° would be
repealed and replaced with a provision stating that ‘provision may be made by law
for the regulation of termination of pregnancy’.28 In a historic vote in May 2018,
66.4% of the Irish people voted to repeal the Eighth Amendment. As in Belgium,
the Irish legislature introduced the new provisions on abortion in a separate statute
which deals with the legal grounds for abortion as well as with the sanctions that
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would apply in case of a breach of the law. The Health (Regulation of Termination
of Pregnancy) Act was finally signed into law by the President on 20 December
2018.22

Grounds for legal termination of pregnancy under the 2018
Belgian and Irish Acts

Termination in the first 12 weeks of pregnancy

In both Belgium and Ireland, abortion up to 12 weeks of pregnancy is now
available ‘upon request’ in that it does not require the fulfilment of additional
substantive requirements.22 Importantly, although both Acts employ a 12-week
limit, the start of the pregnancy is calculated differently. While the Belgian
legislature considers conception as the moment when the 12-week period starts to
run, the Irish legislature sticks to ‘the medical principle that pregnancy is generally
dated from the first day of a woman'’s last period’.2 Accordingly, women in
Belgium have two more weeks to access legal abortion ‘on request’ in comparison
to women seeking access to these services in Ireland.

Despite criticism from some civil society organisations and members of the
opposition, the Belgian Parliament did not extend the 12-week term. One of the
main arguments in favour of such an extension was ‘abortion tourism’ of Belgian
women to the Netherlands, where women can request an abortion up to the 22nd
week of pregnancy without substantial restrictions.22 This phenomenon is deemed
problematic by some, because the Dutch procedure is more expensive, is not
financially covered by the Belgian social security system and often happens
without psychosocial counselling.22 Proposals to extend the first stage to 14, 16,
18 or 20 weeks of gestation were not adopted because ultimately no majority
could be found in Parliament.24

In the parliamentary debates on the Termination of Pregnancy Bill in the
Oireachtas, a broader political consensus with regards to a 12-week gestational
limit was reached. A main reason for this seems to have been that the 12-week
term was first suggested by the Citizens’ Assembly, subsequently confirmed by
the Joint Committee on the Eighth Amendment, and later presented to the public
in the draft Bill prior to the referendum. On various occasions, members of the


javascript:popRef('fn29-0968533220920335')
javascript:popRef('fn30-0968533220920335')
javascript:popRef('fn31-0968533220920335')
javascript:popRef('fn32-0968533220920335')
javascript:popRef('fn33-0968533220920335')
javascript:popRef('fn34-0968533220920335')

Oireachtas suggested not diverging too much from the key elements of the draft
version on which the electorate based its vote.

Neither Belgium nor Ireland introduced substantive requirements for abortion
requests within the first 12 weeks of pregnancy. In contrast to the 1990 Act, the
2018 Belgian Act no longer requires that the pregnant woman finds herself in a
‘situation of distress’.22 In practice, the ‘situation of distress’ had always been
subjectively and autonomously determined by the woman and could not be
challenged before the court. While the removal of the requirement of a ‘situation of
distress’ is commendable as it may reduce the stigma affecting the pregnant
woman who seeks abortion, its true impact is negligible since it will not lead to a
change in practice.

It is remarkable that the Irish legislation does not include additional substantive
requirements, given that for such a long time the country upheld a near-absolute
prohibition on abortion in all stages of pregnancy. The Act only requires that the
medical practitioner is of ‘the reasonable opinion formed in good faith’ that the
pregnancy concerned has not exceeded 12 weeks of pregnancy. The choice not
to include additional requirements signals that the Irish legislature now
acknowledges some autonomy of the pregnant woman in making reproductive
choices early in pregnancy. Moreover, it seems that in refraining from including a
requirement of distress, Ireland has anticipated the lack of substance that such a
legal test may have in practice, as indicated by experience in other countries, such
as Belgium.

Termination after 12 weeks of pregnancy

From the 13th week, lawful termination of pregnancy is in both countries no longer
available upon request but instead limited to specific medical conditions.

The Belgian legislature preserved the conditions that were already laid out in the
1990 legislation, thus allowing termination of pregnancy when (1) carrying the
pregnancy to term poses a serious danger to the health of the woman; or (2) it is
certain that the child to be born will suffer from an extremely severe and incurable
disease.2¢
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In Ireland, termination after 12 weeks of pregnancy is also allowed on medical
grounds. As with early termination of pregnancy, the Act requires that medical
practitioners are of the reasonable opinion, formed in good faith, that these
grounds are fulfilled. First, the Irish Abortion Act makes termination of pregnancy
possible when there is a risk to the life, or of serious harm to the health of the
pregnant woman, and when it is appropriate to carry out the termination of
pregnancy to avert that risk.2” Second, just like the Belgian Act, the Irish Act
permits termination of pregnancy when a severe condition in the foetus is present,
but it requires that the abnormality is considered fatal.28

Termination for risk to life or health of the pregnant woman

As both the Belgian and the Irish legislation allow termination of pregnancy for
health-related risks to the pregnant woman, it must first be clarified what is
understood by ‘health’, especially since controversy may arise about mental health
risks.

As discussed earlier, the case of Attorney General v. X and the Protection of Life
During Pregnancy Act 2013 already confirmed the legality of abortion in Ireland
when there is a real and substantial risk to the woman'’s life, including as a result
of suicide. In addition, the new Irish Act includes the risk to health as a legitimate
ground for termination of pregnancy beyond 12 weeks up until foetal viability.
Furthermore, the Act explicitly defines ‘health’ as meaning ‘physical or mental
health’.22

The provision on health in the Irish Act clearly broadens access to termination of
pregnancy as compared to the access provided by the Protection of Life During
Pregnancy Act 2013. Under the new legislation, medical practitioners no longer
t

need to wait for a condition to become life-threatening to intervene. Nonetheless,
remains unclear how ‘serious harm to health’ will be interpreted in practice. More
specifically where it concerns mental health, one can wonder if mental health
threats other than suicide will be considered severe enough to justify termination
of pregnancy under Irish law. Moreover, as one health threat can quickly lead to
another, some Members of Parliament (MPs) had recommended referring to a
‘risk to (harm to) the health’ rather than to a ‘risk to serious harm to the health’.42
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In Belgium, the debate on the definition of the concept of health risk as a ground
for lawful abortion has been limited. While the Belgian Act refers to a risk to the
health of the pregnant woman, neither the 1990 nor the 2018 legislation defines
‘health’. However, during parliamentary discussions, the drafters of the 1990 bill
explicitly interpreted the concept as including physical and mental health. In
practice, conditions such as ‘psychological pressure’, a weak psychological
balance or mental instability, a risk to suicide and a manic depressive psychosis
have all been reported as grounds for abortion beyond 12 weeks.4L The
observation that Parliament, during its debate on the new Act, did not find it
necessary to comment on the practice may be construed as lending credibility to
the acceptability of different mental health issues as grounds for lawful abortion. It
should be kept in mind, however, that the Act requires the threat to the health of
the woman to be serious. While recognising that the meaning of ‘serious’ is as
vague as in the Irish Act, giving a detailed legal definition or examples would
excessively limit the ability of physicians to make case-by-case assessments.
Acknowledging the pregnant woman’s perspectives on what constitutes a threat to
her health is important, as she is best placed to evaluate the risks she is prepared
to take during her pregnancy. It is therefore crucial to carefully choose the
terminology in abortion legislation so as to leave sufficient room for these
perspectives in clinical decision-making.

Termination for socio-economic reasons?

As is clear from the previous discussion, termination of pregnancy post-12 weeks
in Belgium and Ireland can only be lawfully performed for health-related concerns.
The legislatures in both countries did not broaden the scope to social or economic
hardships. Nonetheless, abortion practice shows that many women who seek an
abortion after 12 weeks of pregnancy are struggling with psychosocial and
relational difficulties. These complexities often account for difficult decision-making
processes or the denial of the pregnancy during a certain period.#2 On rare
occasions, medical professionals may also be confronted with later abortion
requests related to issues such as extreme poverty, incest, severe substance
abuse or underage pregnancy. If these women do not manage to access abortion
services within the first 12 weeks of pregnancy, travelling abroad often remains


javascript:popRef('fn41-0968533220920335')
javascript:popRef('fn42-0968533220920335')

the only option — an option that burdens them with additional psychological and
financial distress. While these situations may sometimes leave room for
termination of pregnancy based on mental health grounds, legal uncertainty
remains when a link to mental health is absent. To address this issue, certain
members of the Belgian and Irish parliaments attempted to broaden the scope of
the provision on lawful termination of pregnancy after 12 weeks to also include
socio-economic factors.

In the final drafting of the Termination of Pregnancy Bill, certain members of the
Irish Lower House — the DAail — attempted to include ‘social well-being’ in the
definition of ‘health’, thereby refusing an interpretation of the term that would
merely refer to the absence of disease or infirmity.22 Nevertheless, these
suggestions did not find their way into the law. Similarly, certain Belgian politicians
and experts proposed adding the ‘psychosocial situation’ of the pregnant woman
to the health grounds for abortion under Belgian law, when the situation poses a
serious obstacle to the continuation of the pregnancy.?* These proposals did not
define what would constitute a ‘psychosocial situation’, which makes the concept
difficult to assess. Because its scope and its relation to mental health risks remain
rather vague, opponents feared that this inclusion would open the door to abortion
after 12 weeks of pregnancy based on personal issues, such as unemployment,
divorce or financial problems.22 In light of these objections, it was eventually
decided not to include a reference to socio-economic issues in the Voluntary
Termination of Pregnancy Act.

Termination for foetal abnormality

As previously mentioned, the Irish Abortion Act allows termination of pregnancy
after 12 weeks gestation for a fatal foetal abnormality. More specifically, the
provision specifies that termination of pregnancy is lawful when the foetus is
affected by a condition that is likely to lead to its death either before or within 28
days of birth.45 By addressing foetal abnormalities, the Irish legislature
acknowledges the two recent rulings by the UN Human Rights Committee
discussed earlier.#.
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Unlike in Belgium, the Irish legislature decided not to allow abortion when the
foetus is suffering from conditions that are not expected to result in its death in the
very short term. Terminating a pregnancy when the foetus is affected by a non-
fatal condition is therefore only lawful in Ireland in the first 12 weeks. However,
access on this ground will be rather unlikely in practice, as the presence of severe
abnormalities is generally only detected at a later stage.

In its report, the Citizens’ Assembly had recommended that termination of
pregnancy for foetal abnormality that is not likely to result in death before or
shortly after birth, should be lawful for up to 22 weeks gestation.8 The Joint
Committee on the Eighth Amendment did not accept this recommendation, nor
was it eventually included in the Draft General Scheme published prior to the
referendum.22 Consequently, the majority of MPs who discussed the draft Bill
before the Oireachtas endorsed the position that (non-fatal) disability would not be
included as a lawful ground for abortion after 12 weeks, as the public had not
agreed to such an extension in the referendum.

Due to broad support for the provision allowing termination of pregnancy only
when the foetus is suffering from a fatal condition, most amendments brought
forward during the debate before the Oireachtas targeted its details, such as the
‘28 days’ limit. Indeed, some MPs questioned the practical implications of
specifying the exact neonatal period in which the foetus suffering from a fatal
condition would be expected to die.2C In this respect, it should be remembered that
all articles on the substantive grounds for termination of pregnancy refer to the
‘reasonable opinion, formed in good faith’ of the medical practitioners who are
requested to certify an abortion. Arguably, when an erroneous judgment of a
medical practitioner would be addressed in court, for instance on the estimation of
postnatal survival, there might be no violation of the legal provisions if the medical
practitioner can be shown to have acted with reason and in good faith.

In contrast to Ireland, access to lawful termination of pregnancy after 12 weeks
pregnancy extends to non-fatal foetal abnormalities in Belgium. Termination based
on this provision is only legal if it is certain that the child to be born will suffer from
an extremely severe and incurable disease. The terminology of this provision was
criticised in parliamentary hearings and discussions preceding the 2018 Act. For
example, some experts and MPs argued that 100% certainty is often impossible to
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attain in medical science.2! Accordingly, they proposed to refer to the presence of
a ‘serious risk’ or ‘real risk’ as a more appropriate alternative. In addition, it was
argued by one expert that requiring the existence of ‘an extremely severe disease’
was too strict and did not fit the description of less severe, yet serious conditions
such as Down’s Syndrome, that in current practice often lead to

termination.22 Despite these challenges, Parliament retained the original wording
of the provision.23

Termination after viability

Foetal viability

During the debates that took place in the Belgian and Irish Parliaments on the
legality of termination of pregnancy beyond 12 weeks of gestation, controversies
arose on the legal relevance of foetal viability.

The Belgian Act on Voluntary Termination of Pregnancy 2018 does not contain a
time limit for medically indicated abortions and, hence, viability does not seem to
carry any legal weight. However, the legality of post-viability abortion was
challenged in the parliamentary debates leading up to the 1990 Act. During these
discussions, the submitters of the legislative proposal clarified that they
considered the concept of abortion to be restricted to the period before the viability
of the foetus, situated at the 24th week of pregnancy.2* According to them,
termination of pregnancy involving a viable foetus had to be considered as ‘child
murder’ instead of abortion.2> However, an amendment that explicitly equated
post-viability abortion with the crime of ‘child murder’ was rejected, leaving the
controversy unsettled.%6

Excluding post-viability terminations from the scope of the Act, while at the same
time refusing to categorise them as child murder, would create a legal vacuum
with regards to (termination of pregnancy involving) a viable foetus. As a result,
Belgian legal doctrine remains divided over the legal acceptability of post-viability
abortion,>’ as are the few courts where the issue has arisen in wrongful birth
lawsuits against gynaecologists.28 In the light of this legal uncertainty, it was
surprising that Parliament refrained from clarifying its position when it reformed the
Act in 2018. It is likely that this silence reflected the implicit confirmation of late
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termination of pregnancy as being in accordance with the law. This position would
be consistent with the absence of a temporal limit in the Act and would avoid the
legal vacuum highlighted above. Moreover, it should be pointed out that post-
viability termination of pregnancy is currently an established medical

practice,® publicly acknowledged in the Belgian media® and in legal

doctrine.tt Although the mere fact that an intervention is performed does not prove
its legality, its level of acceptance and the observation that no provider has ever
been prosecuted support the suggestion that termination of pregnancy after
viability is allowed under current abortion legislation.52 In view of this context, all
abortions from the 13th week of pregnancy onwards should be dealt with equally
and subjected to the same conditions, regardless of viability.53

In contrast to this reticence, the Irish legislature explicitly employs the concept of
viability in its 2018 legislation. The Act defines viability as ‘the point in a pregnancy
at which, in the reasonable opinion of a medical practitioner, the foetus is capable
of survival outside the uterus without extraordinary life-sustaining measures’.84

Interestingly, this definition of viability does not include a specific gestational limit
but instead refers to a medical assessment. This choice was likely informed by
developments in neonatology that have resulted in medical demarcations of
viability that are earlier than some countries’ legally defined thresholds. Indeed,
recent examples of healthy children born after 21 or 22 weeks of gestation have
stirred the debate on whether viability definitions in abortion laws should follow the
medical developments. Instead of referring to a specific number of weeks, the
Irish Act explicitly leaves the determination of viability to the appreciation of the
medical practitioner. Such a broad margin of appreciation has both advantages
and disadvantages. On the one hand, leaving the appreciation of viability to the
physician leaves more room for an individual analysis of the foetus involved. As
viability assessments tend to be subject to specific elements such as the weight of
the foetus, the degree of development and the number of foetuses present, merely
relying on legal limits expressed in terms of weeks would not necessarily
guarantee a correct assessment of viability.6” On the other hand, leaving the
assessment entirely to the opinion of the medical practitioner creates a risk of
subjective interpretation, possibly resulting in erroneous judgments. The lack of a
viability limit expressed in terms of weeks could also mean that physicians would
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be reluctant to perform abortions near the threshold of viability, as some legal
uncertainty remains as to how courts may interpret the legal definition.

Termination for risk to life or health of the pregnant woman

In the Irish Act, reference to viability is only made in the provision on risk to the
health or life of the pregnant woman. The provision establishes that termination on
this ground can only take place if the medical practitioners are of the opinion that
the foetus has not reached viability.%8 Importantly, an exception to this rule is made
in a situation of emergency. When the medical practitioners are of the opinion that
there is an immediate risk to life, or of serious harm to health, and the termination
of pregnancy is immediately necessary to avert that risk, termination can be
performed regardless of foetal viability.%? It is left to the medical practitioners
involved to decide on the level of urgency.

In the debates before the Oireachtas, criticism was voiced by MPs who deemed it
unacceptable that the Act would allow abortion right up to the point of birth, rather
than prioritising early delivery of the viable foetus.”2 However, on various
occasions, the Minister of Health stressed that early delivery would always be
mandated and that the reference to ‘immediate’ in the law indicates exceptional
cases in which there is no other option than to terminate the pregnancy, and no
time to examine whether the foetus might be viable.%

As indicated above, the lack of a temporal limit in the Belgian Act implies that
abortion of a viable foetus might be considered if there is a serious risk to the
health of the pregnant woman, regardless of urgency. Nonetheless, this legal
possibility will be of little relevance in practice as wanted pregnancies will usually
result in early delivery of a viable foetus rather than in termination. By limiting
access to post-viability abortion on maternal health grounds only to urgent cases,
Ireland has avoided these kinds of inconsistencies.

Termination for foetal abnormality

Interestingly, the concept of viability as defined in the Irish Act is not used to
determine access to abortion for foetal abnormality. As outlined above, the
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provision that regulates abortion for foetal abnormality has its own description of
what could be considered ‘foetal viability’ (viz. when there is no condition in the
foetus that will likely lead to its death before birth or within 28 days of birth). If a
fatal abnormality is discovered, termination of pregnancy is legal up to right before
birth. While the use of multiple descriptions of viability in the Irish Act may cause
confusion, it is commendable that the Irish legislature has attempted to clarify
them in the respective provisions.

Similar to the maternal health ground, the Belgian Act does not contain a temporal
limit for access to termination of pregnancy for extremely severe and incurable
foetal abnormalities. Regardless of the 1990 parliamentary statements on the
unacceptability of abortion of a viable foetus, a tacit consensus seems to exist that
it is allowed, as is also confirmed by the current medical practice.

Procedural requirements

Apart from the substantive grounds for termination of pregnancy, both Acts
establish procedural requirements. These include, among others, requirements
relating to the abortion provider, the abortion request, informed consent and
mandatory waiting periods.

Abortion provider

The Belgian Act on Voluntary Termination of Pregnancy 2018 retains all the
procedural provisions of the 1990 Act. The termination of pregnancy itself needs to
happen under medically responsible conditions in a health care institution, which
can be a hospital or a specialised abortion facility.2 This prohibits abortion
performed in a private practice or at home. In addition, the healthcare institution
must have in place a counselling or information department, which provides
support to the pregnant woman.”2

The Irish legislature decided to adopt the Abortion Act without requiring the
establishment of dedicated abortion facilities. Hence, in Ireland, termination of
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pregnancy may take place at a general practitioner’s private surgery, a hospital, a
family planning clinic or a women'’s health clinic that provides abortion services.#

Abortion request

As stipulated in the Belgian Act, the pregnant woman has to explicitly request a
doctor to perform a termination of pregnancy, after which the physician ascertains
the fulfilment of the substantive requirements outlined above.”> For terminations
post-12 weeks, the physician must involve a second physician.Z® Prior to
termination, the treating physician verifies whether the pregnant woman has the
firm wish to terminate the pregnancy. This means that he or she needs to verify
that the woman knows the implications of her decision and is under no pressure.
To protect the physician in this task, the Act stipulates that the physician’s
appreciation of the firm wish can never be challenged before court.”’ Lastly, if the
pregnant woman decides to end her pregnancy, she is obliged to confirm this in
writing prior to, and on the same day of, the termination of pregnancy.’®

The Irish Act formalises the procedure to be followed when a request is made, by
introducing a system of certification. Before carrying out the termination of
pregnancy, one medical practitioner needs to certify his or her reasonable opinion
formed in good faith that the conditions laid out in the Act are met. For
terminations post-12 weeks for risk to life or health or for fatal foetal abnormality,
two medical practitioners have to certify their judgments on these issues. The
certification needs to be obtained prior to the termination of pregnancy, unless
there is a risk to life or health in emergency and it is not practicable to certify a
priori in this case.” The Act does not however oblige the medical practitioner to
provide the certification within a specific number of days. Hence, to remain within
the 12-week period, the pregnant woman will not only have to take into account a
mandatory reflection period (discussed below), but also possible delays with
regards to the certification.

Informed consent

As with the 1990 statute, the Belgian Act on Voluntary Termination of Pregnancy
of 2018 legally binds the physician to a threefold duty to inform. First, the
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physician is required to give information about the immediate or future risks
resulting from a termination.82 Second, the pregnant woman needs to be reminded
about the availability of childcare facilities were she to decide to carry the foetus to
term, and about the possibility of having the child adopted.&! Third, the pregnant
woman has to be informed about contraceptives.22 Additional duties of information
are assigned to the counselling department. This department must inform the
pregnant woman about the rights, assistance and advantages granted by law to
families or unmarried mothers and their children.g2 At the request of the treating
physician or the pregnant woman, the counselling department is also required to
provide information about the means to address any psychological and social
issues that the pregnant woman might be facing.24 While certain MPs and experts
criticised some of these information duties for their allegedly burdensome and
shaming effect on pregnant women, they were retained in the 2018 Act.

The Irish Act remains silent when it comes to information or counselling. The only
provision relating to consent states that ‘Nothing in this Act shall operate to affect
any enactment or rule of law relating to consent to medical treatment’ .25 Some
Irish MPs expressed a wish to have a specific section included on informed
consent, including several, far-reaching informational duties.2¢ Among others, they
suggested to include the duty to inform the woman about the method of
termination, the medical risks involved and the probable gestational age of the
foetus. More controversial provisions of the same proposal included information on
the anatomical and physiological characteristics of the foetus, information about
foetal pain in terminations of pregnancies after 20 weeks and information stating
that the ‘father of the child to be born’ is legally liable to assist in the support of the
child. Another divisive proposal provided for obligatory foetal ultrasound imaging
and auscultation of the foetal heartbeat not less than 24 hours before the
abortion.&”

In response to the proposed amendments, the Irish Minister of Health reiterated
that it was already standard practice among medical practitioners to provide
comprehensive information, to make the pregnant woman aware of her options
and to seek consent.28 The issue of consent is therefore regulated by Article 21 of
the Act, referring to the general principles incorporated in, for example, ‘The Guide
to Professional Conduct and Ethics for Registered Medical Practitioners’ of the
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Medical Council 2016 or the ‘National Consent Policy’ of the Health Service
Executive .82

The refusal to include more specific provisions on informed consent again
demonstrates the crucial turn which Ireland has taken with regards to termination
of pregnancy. The legislature makes it clear that (lawful) abortion should be
treated as a public health service, to be monitored by the national health
department, and it recognises abortion as a medical treatment to which general
principles apply.22 This position is also confirmed by the fact that terminations will
be paid for by the state as part of its public health service.

In Belgium, proposals were suggested to include voluntary abortion in the
definition of healthcare as provided in the Belgian Act on Patients’ Rights and in
the Act on Healthcare Professions, but these initiatives were unsuccessful. A
formal recognition of voluntary abortion as a form of healthcare would, however,
be welcome, as this would be consistent with the fact that early termination may
now be requested without stating any reasons and that voluntary abortion has
been removed from the Criminal Code. Such a formal recognition would also
make the general rules on informed consent in healthcare applicable to abortion
and would render most of the information duties in the Act obsolete.

Reflection period
Both Belgium and Ireland apply a mandatory reflection period.2*

According to the 1990 Belgian Act on the Termination of Pregnancy, abortion
could not be carried out earlier than at the sixth day after the first consultation of
the pregnant woman with the treating physician.22 The obligation was applicable to
all abortion requests. Under this provision, the question was raised as to whether
the reflection period could be shortened or bypassed in exceptional
circumstances. In one Belgian court judgment, it was argued that failure to comply
with the mandatory reflection period could be justified by a state of

emergency.2 The case involved a situation in which abandoning the reflection
period was the only way to remain within the legal limit of 12 weeks. The Court
ruled that the physical and psychological integrity of an underage girl who had
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requested an abortion concerned a higher social value than respecting the
reflection period.24

While the 2018 Act retains the 6-day reflection period, it now explicitly addresses
these issues. First, the reflection period no longer has to be taken into account
when there is an urgent medical reason, which can either be physical or
psychological.2> Second, when the first consultation approaches the end of the
12th week by less than 6 days, the days of the reflection period that have not
passed yet are added to the 12-week term.28 As a result, the legal obligation of a
6-day waiting period will in itself never result in pushing the pregnancy beyond the
12-week limit. Despite these vital changes, some Belgian MPs and legal experts
had advocated shortening the 6-day period or removing it completely,2? following
the example set by France in 2016.28

In Ireland, the Health (Regulation of Termination of Pregnancy) Act 2018
introduces a reflection period, yet this is solely applicable to termination of
pregnancy in the first 12 weeks of pregnancy. The Act states that the termination
of pregnancy shall not be carried out by a medical practitioner unless a period of
not less than 3 days has elapsed from the date of certification by the medical
practitioner.2

The inclusion of a reflection period in the 2018 Act is somewhat strange, as it was
not sought by the Citizens’ Assembly nor by the special Joint Oireachtas
Committee. MPs and experts who criticised the requirement mainly associated it
with a stigmatising effect on, and practical inconveniences for, the pregnant
woman who has made up her mind.12 Others proposed similar exceptions to the
waiting period as those that are now applicable in Belgium.2%t None of these
amendments were eventually included in the final text of the 2018 Act. On the
contrary, regardless of the reflection period, the Act stipulates that the termination
of early pregnancy should always take place before the pregnancy has exceeded
12 weeks.1%2 Hence, a pregnant woman who is granted certification for termination
of pregnancy less than 3 days before the last day of the 12-week period will not be
able to obtain a legal termination, unless she has access on medical grounds.

Regardless of these concerns, the need for a reflection period in abortion
legislation can be questioned. A significant number of women experience the
reflection period as unnecessary and mentally burdensome. After all, most women
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already go through a decision-making process prior to the first consultation or they
have to wait several days before they get an appointment. What matters is that the
pregnant woman is appropriately informed and certain about her willingness to
terminate the pregnancy. In this regard, removing the legal requirement would be
commendable, particularly since physicians can always suggest taking some days
to reflect if they believe that this would be appropriate for the pregnant woman to
make up her mind.1%3

Conscientious objection

Refusal to carry out the termination of pregnancy

In Belgium and Ireland, the right to request a termination of pregnancy is not a
right to the actual performance of the termination, not even when the legal
conditions are met. In all stages of pregnancy, including the first 12 weeks, the
medical practitioner retains the right to refuse to carry out the termination of
pregnancy. The right to conscientious objection is protected by international law
and explicitly safeguarded by the Belgian and the Irish 2018 Abortion Acts.1%4

The 2018 Belgian Abortion Act protects refusal by doctors, nurses and any
member of the paramedical personnel to participate in a termination of pregnancy.
As in the 1990 Act, the doctor is obliged to inform the woman during the first
consultation about his or her refusal.

The provision in the Irish Act is similar in scope, in that it also covers the objection
to carry out the abortion and to participate. The right to conscientious objection
can be invoked by medical practitioners, midwives and nurses unless there is an
emergency. This is different to Belgium, where unfortunately no medical exception
to the right of conscientious objection was introduced in the recent Act.2%

Unsurprisingly, the right to conscientious objection gave rise to heated debate in
Ireland. As Irish abortion services are not yet as well established as they are in
Belgium, more Irish women may have to deal with principled refusal by their own
general practitioners. This is to be expected mostly in rural areas where societal
approval rates of abortion are considerably lower.1% Without compromising the
right to conscientious objection, the Irish State may have to accommodate these
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concerns by introducing legal or non-legal measures to facilitate safe and
equitable access for these women.

Duty to refer

To offer the pregnant woman some sort of recourse after conscientious objection,
the Abortion Acts in both countries introduce the obligation to refer the woman to
another medical practitioner.

In Belgium, the obligatory referral is a new provision, first introduced in the 2018
Abortion Act. The refusing physician must provide the contact details of a second
physician, an abortion facility or a hospital department to which the pregnant
woman can direct a new request.19 While the refusing physician needs to inform
the woman about his or her conscientious objection during the first consultation,
the Act does not mention when exactly the physician has to provide the contact
details. Importantly, in contrast to violations of other procedural or informational
duties imposed on the medical practitioner, the 2018 Act does not provide
sanctions for refusing physicians who violate their duty to refer.

In Ireland, the duty to refer already existed in the 2013 Protection of Life During
Pregnancy Act but now includes a new reference as to its timing:

A person who has a conscientious objection referred to in subsection (1) shall, as
soon as may be, make such arrangements for the transfer of care of the pregnant
woman concerned as may be necessary to enable the woman to avail of the
termination of pregnancy concerned.1%

Some MPs challenged the reference to ‘as soon as may be’ as being too vague,
others as being too directive.1% In addition, certain members of the Oireachtas
who were opposed to further legalisation of abortion criticised the duty to refer, as
they feared that it would nullify the right to conscientious objection of refusing
physicians.t2 However, it should be noted that, as is the case in Belgium, the
violation of the duty to refer is not subject to sanctioning in Ireland.11%

Importantly, in Ireland, the duty to refer is complemented by a review procedure
allowing the pregnant woman to formulate a new request for termination of
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pregnancy after a negative decision or lack of decision.12 This review procedure
solely involves requests for termination of pregnancy related to a risk to health or
life or to a condition likely to lead to the death of the foetus. In this case, a
professional review committee will verify whether the medical conditions laid out in
the corresponding provisions allow access to termination of pregnancy.113

Criminal sanctions

One of the main aims of the Belgian reforms was to move away from considering
abortion as a criminal act, positioned within the Criminal Code. To that aim, the
legislature extracted the provisions on voluntary termination of pregnancy from the
Criminal Code and rephrased access to termination of pregnancy positively: “The
pregnant woman can ask a doctor to terminate her pregnancy under the following
conditions’. The new Act thus represents a significant symbolic departure from the
situation where abortion was primarily considered to be a crime.

Although voluntary termination of pregnancy is now regulated in a separate Act,
the old criminal sanctions were retained, which suggests that it is incorrect to state
that abortion is now decriminalised.t4 More specifically, the person who causes a
termination of pregnancy outside the legal parameters may be sentenced from 3
months to 1 year of imprisonment and a fine of €100 to €500.115 Moreover, the
woman who deliberately lets someone terminate her pregnancy outside the
statutory conditions may face similar sanctions.118 Nevertheless, some changes
were made to the section on criminal offences. Most strikingly, a new offence was
introduced sanctioning the person who denies the pregnant woman access to an
abortion facility.XZ The reason behind this measure and its exact scope remain
unclear, considering that anti-abortion protests or blockades at abortion facilities
have never been reported in Belgium. Arguably, this provision was inspired by a
similar amendment that was adopted in France in 2017.228 As mentioned earlier,
all provisions and sanctions relating to involuntary abortion remain part of the
Belgian Criminal Code and were not subject to reform.12

The Offences Section in the 2018 Irish Act stipulates three types of offences,
which can all be sanctioned with a fine or term of imprisonment not exceeding 14
years.120 The key offence stipulates: ‘It shall be an offence for a person, by any
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means whatsoever, to intentionally end the life of a foetus otherwise than in
accordance with the provisions of this Act’.22X The person who knowingly assists
the pregnant woman in seeking unlawful termination of pregnancy is also
criminalised.122 Interestingly, the Irish legislature explicitly decriminalises the
pregnant woman committing an offence in respect of her own pregnancy.t22 This
is new in comparison to the Protection of Life During Pregnancy Act of 2013, yet
not surprising as the decriminalisation of the pregnant woman was recommended
by the Joint Committee and welcomed by several members of the Oireachtas. In
addition, the Joint Committee had also referred to the chilling effect on doctors
caused by criminalisation and to the observation that criminalisation does not
seem to affect the overall incidence of abortions.122 In line with these comments,
some MPs advocated removing some of the offences, especially those involving
assistance in or performance of consensual abortions.22 In response, the Minister
of Health argued that the question as to whether a sanction would in practice
apply would always need to be assessed in the light of the medical practitioners’
reasonable opinion, formed in good faith.226 Moreover, he stressed the importance
of heavy sanctions in protecting pregnant women from coerced or forced
abortions, as the offences section would also apply to these situations.

When comparing the sanctions in both Abortion Acts, several interesting
observations can be made. Punishment in both Acts can be said to be excessive
in some regards. The criminal sanctions in the Belgian Act are severe in that they
also apply to (minor) violations of procedural requirements. This means that non-
adherence to, for instance, the duty to inform about contraceptives, is subject to
the same sanctions as apply to performing an unlawful abortion. In view of the
potentially disproportionate effects of this sanctioning regime, it is regrettable that
the revised Belgian Abortion Act did not introduce a greater diversification of
penalties. Similarly, the separate offences in the Irish Act are covered by the same
penalties, also referred to by some MPs as ‘blanket criminalisation’, providing for
sentencing of up to 14 years of imprisonment. This means that the person who
violently ends the life of a foetus without the pregnant woman’s consent may face
the same penalty as the person who purchases an abortion pill for a pregnant
friend online. It is difficult to understand how applying such a heavy penalty to a
variety of infringements would be in line with the intention of the Irish legislature to
destigmatise termination of pregnancy. The current approach lacks in nuance and
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may have a chilling effect on healthcare providers and on pregnant women
considering termination of pregnancy.

Regardless of these concerns, the Irish legislature took an important step by
completely decriminalising the woman in respect of her own termination of
pregnancy. While some Belgian MPs and experts advocated the same idea, the
Belgian legislature did not go as far. Furthermore, it remains unclear whether the
Belgian Abortion Act also criminalises the woman who terminates her own
pregnancy outside the legal conditions. Moreover, legal experts remain divided
over the interpretation of the provision referring to ‘the woman who

deliberately lets someone terminate her pregnancy’.12/

Lastly, due to the divergence of public opinion on abortion in Ireland, it would be
expected that the Irish legislature, more so than the Belgian one, would have felt
the need to explicitly address the issue of safe access to abortion. Remarkably,
the Health (Regulation of Termination of Pregnancy) Act 2018 does not contain
obligations to ensure safe access.t22 While the Irish Minister of Health announced
plans to introduce ‘safe access zones’ to prevent protests at abortion providers
and denial of access to pregnant women,122 at the time of writing, these have yet
to come to fruition.120

Concluding remarks

Recent abortion law reforms in Ireland and Belgium allow us to reflect upon the
shared contemporary dilemmas that exist in the context of abortion and to make
some general predictions on where legislation in Europe may be heading.

With a surprisingly liberal Act, Ireland has largely managed to catch up with
abortion law reforms that took place in many European countries decades ago,
thereby aligning itself with the decisions of a number of European and
international judicial bodies. While the foregoing analysis is limited to a
comparison of the Belgian and Irish Abortion Acts, it can more generally be
observed that abortion laws in Europe are showing similar tendencies. More
specifically, there seems to be a trend towards lifting barriers to accessing
abortion in the first trimester of pregnancy, and a general consensus on permitting
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abortion for pregnancies that involve non-viable foetuses or that are affected by
serious maternal disease. Moreover, as indicated by the 2018 reform and more
recent legislative proposals in Belgium, improving access to abortion remains at
the forefront of political debate in many countries, even where relatively broad
grounds for abortion access were introduced decades ago.

Importantly, this analysis of Irish and Belgian Abortion legislation highlights areas
of concern that remain even after the 2018 reforms. These areas of concern,
which can also be found in the abortion legislation of other European countries,
may need to be addressed in the future. More specifically, three related topics of
ongoing particular concern may be identified, relating to the decriminalisation and
medicalisation of abortion and to guaranteeing equitable and safe access.

Decriminalisation

In Belgium and Ireland, the decriminalisation of abortion was one of the main aims
of the 2018 abortion law reform. In both countries, steps were taken to remove the
criminal connotation associated with abortion. Nevertheless, criminal law
sanctions have remained in place and a system of blanket criminalisation has
been maintained. The term ‘decriminalisation’ is often used to refer to different
levels of liberalisation of abortion access, some of which have now been
implemented in Belgium and Ireland. For instance, in both countries, first trimester
abortion has been made available upon request. As substantive requirements for
early termination of pregnancy are now absent, imposing sanctions for the
performance of these abortions has become virtually impossible. In addition, both
countries have chosen not to, or no longer to, incorporate the provisions on
voluntary abortion in the Criminal Code. While this does not amount to
‘decriminalisation’ in the strict sense of the term, the intention again was to step
away from framing abortion as a criminal act. Furthermore, at the Belgian and Irish
Parliaments, discussions were held as to whether criminal sanctions should at all
be foreseen. In Ireland, this has resulted in the complete decriminalisation of the
pregnant woman for violations of the law in respect of her own pregnancy. By
contrast, attempts in Ireland and Belgium to remove or reduce criminal sanctions
for doctors who perform (unlawful) termination of pregnancy have proved
unsuccessful.



Decriminalisation, in different forms and shapes, is also an emerging topic in other
European countries. The debate relates to the question of how abortion should be
regulated, and whether the measures taken are necessary and proportionate to
secure the conduct that society deems ethical. In answering these questions, one
particular challenge will be to prevent abuse when access to abortion would be
heavily deregulated or completely decriminalised. For instance, as societies
generally do not support abortion on request in more advanced stages of
pregnancy, other ways may need to be sought to effectively regulate these
abortions, especially after viability.

Abortion as healthcare

A closely related question concerns the medicalisation of abortion, an issue that
was discussed during parliamentary discussions in both Ireland and Belgium.
Complete decriminalisation usually implies treating abortion as a part of normal
healthcare, to which the rules on patients’ rights and the guidelines on
professional conduct apply. Currently, in a mere handful of countries (e.g. Canada
and a few Australian states), access to abortion is not subject to substantive
requirements but instead relies on professional opinion and procedural
regulations. The Irish legislature did not follow this example, yet it recognises
lawful abortion as a form of public healthcare, applies the general principles of
medical conduct to it and provides abortion services free of charge. It did not,
however, equate abortion with regular medical treatment, as it maintained
substantive conditions, time limits and sanctions. In addition, abortion is still
regulated by law instead of being left to professional self-regulation.

Similarly, in parliamentary debates preceding the adoption of the Belgian Abortion
Act, voices were raised to formally include abortion in the definition of ‘healthcare’,
but without success. While more debates on medicalisation are to be expected
and may be welcomed, medicalisation may also be associated with certain risks.
For instance, leaving the decision to physicians and healthcare institutions could
invite paternalism on their part, possibly even resulting in more difficult access to
abortion. Moreover, medical professionals may wish for clear legal guidance to
inform their decisions in such a sensitive medical domain. Where medicalisation of



abortion would be considered, states should be careful in balancing the interests
at stake.

Equitable and safe access to abortion

Finally, as with all legislation, the success of abortion law largely depends on its
practical implementation. While Belgium has decades of experience in providing
abortion services (mostly through specialised abortion facilities), it is not yet
certain whether Ireland will also manage to facilitate proper access to abortion.
Separate legislation and guidelines, including on the introduction of ‘safe access
zones’, may be essential to overcoming geographical, financial, psychological and
other barriers to accessing abortion services in the country. Guaranteeing
equitable access may also mean striking the right balance between the rights of
physicians and the rights of patients, which in the 2018 Irish and Belgian Abortion
Acts is pursued through the introduction of mandatory referrals or third-party
reviews after conscientious objection. Similarly, concern to provide equitable
access might also necessitate investigating the possible delaying or dissuasive
effects of the mandatory reflection periods and of some of the informational duties.

While European countries are increasingly aligning their abortion laws with
supranational jurisprudence and some general tendencies can be observed in
abortion laws and legislative reforms, many countries are facing similar challenges
in regulating abortion. As shown by the examples of Ireland and Belgium, this may
mean that issues regarding decriminalisation, medicalisation and equitable access
will need further exploration.
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