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INTRODUCTION 
 

A proper understanding of democratic politics needs to account for the functioning of 

constitutional courts. Increasingly, these courts play a role in democratic policy-making. More 

specifically, they (usually) have the ability to nullify legislation passed by parliament and 

their rulings define a framework of possible future policies. Therefore, improving our 

understanding of how courts write their opinions is a relevant research target. Traditionally, 

legal scholarship on judicial review is predominantly normative, concentrating on how courts 

should decide cases and to whether and to what extent they should show deference towards 

the legislative branch. Political scientists, on the other hand, seem more interested in what 

motivates judges and which factors influence their decisions. In addition, while legal scholars 

traditionally use qualitative methods to analyse legal texts and judicial behaviour, political 

scientists increasingly and predominantly answer their research questions through quantitative 

methods.
1
 The approach of this thesis is unique since it combines normative ideas on how 

courts should behave with an empirical case law analysis.      

 Based on the insights from deliberative theory, a normative framework is built that 

sets out criteria to evaluate the performance of constitutional courts. In particular, several 

“judicial good practices” are discussed that allow the Court to enhance the deliberative 

component of policy-making. Yet, normative claims need to have a sensible grasp of what 

may realistically shape judicial behaviour and, therefore, of what can actually be delivered. In 

other words, legal theories about judicial review may profit from a more empirically informed 

understanding of constitutional courts that builds upon and incorporates knowledge of the 

forces that shape their decisions. In particular, it should be acknowledged that courts function 

within an interdependent decision-making context, and that they may strategically adapt their 

behaviour in order to maximize their effectiveness as policy-maker. In contrast with the 

extensive body of literature on judicial behaviour in countries with a common law tradition 

(and especially on the US Supreme Court)
2
, there is little systematic empirical knowledge 

relating to European constitutional courts
3
. This thesis aims to contribute to scholarship by 

                                                 
1
 See B Friedman ‘The Politics of Judicial Review’ (2005) 84 Texas Law Review 257, for more information on 

the ‘separate tracks’ of these academic fields.  
2
 An extensive overview of older and more recent scholarship can be found in N Maveety (ed), The Pioneers of 

Judicial Behaviour (University of Michigan Press 2003). This edited volume includes contributions of Jeffrey A. 

Segal, Lawrence Baum, Lee Epstein etc.  
3
 Yet, European scholars are recently catching up with regard to empirical research on the functioning of 

constitutional courts. E.g. A Dyevre, ‘Unifying the Field of Comparative Judicial Politics: Towards a General 

Theory on Judicial Behaviour (2010) 2 European Political Science review 297; M Bobek, Comparative 

reasoning in European Supreme Courts (Oxford University Press 2013); N Garoupa and others ‘Judging under 

Political Pressure: An Empirical Analysis of Constitutional Review Voting in the Spanish Constitutional Court’ 

(2013) 29 Journal of Law, Economics and Organization 1; J Kantorowicz and N Garoupa ‘An Empirical 

Analysis of Constitutional Review Voting in the Polish Constitutional Tribunal’ (2015) 27 Constitutional 

Political Economy 66; V Grembi and N Garoupa ‘Judicial Review and Political Partisanship: Moving from 

Consensual to Majoritarian Democracy’ (2015) 43 International Review of Law and Economics 1. Nonetheless, 

many studies on European constitutional courts are still executed by US political scientists, e.g. G Vanberg,  The 

Politics of Constitutional Review in Germany (Cambridge University Press 2005). In addition, there is an 

upcoming research focus in Europe on the functioning of ‘regular’ courts, see e.g. V Grembi and N Garoupa, 

‘Delays in Medical Malpractice Litigation in Civil Law Jurisdictions: Some Evidence From the Italian Court of 

Cassation’ (2013) 8 Health Economics, Policy and Law, 423; M Westéus, ‘Settlement Probability Asymmetries 

in the Swedish Labour Court’ (2014) 38 European Journal of Law and Economics, 485; S Bielen, W Marneffe 
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systematically analysing the case law of the Belgian Constitutional Court (BeCC). Through 

this analysis, I aim to explore to what extent the BeCC performs as a deliberative institution, 

taking into account it operates within a political system defined by consociational features. 

This main research focus can be translated in three sub-questions:  (a) to what extent does the 

Court employ the discussed deliberative “judicial good practices”; (b) to what extent is the 

Court’s performance affected by strategic considerations? and (c) if the Court’s rulings reflect 

strategic actions, does this behaviour correspond with the deliberative expectations weighing 

on the Court? Answering these questions contributes to fundamental discussions about the 

appropriate role for judicial institutions in a democratic society.  

 

The first part of this thesis explores the role of constitutional courts in democratic systems. 

Although many democratic countries have established some type of constitutional review, 

scholars still raise the counter-majoritarian objection.
4
 In short, they believe that review, and 

possibly annulment, of legislation that was approved by (the representatives of) the people, is 

undemocratic. This is considered even more delicate when legislation is the result of a broad, 

encompassing supermajority, as is often the case in consociational democracies like Belgium. 

However, I believe that democracy should be defined more widely, including both an 

electoral and deliberative component. The first component, defined by the aggregation of 

viewpoints through and after recurring elections, is necessary but will not automatically 

guarantee the quality or legitimacy of policy-making. While proponents of the counter-

majoritarian objection limit the definition of democracy to this electoral aspect, I believe that 

it is necessary to add a deliberative component defined by the concepts of inclusion, 

transparency and reasoned exchange of diverging viewpoints. Building on deliberative theory, 

a multi-dimensional definition is introduced to assess deliberative performance. In short, a 

deliberative institution should (1) provide an inclusive forum, (2) deliberate internally, (3) 

resulting in a transparent written decision (4) justified by rational arguments and (5) enhance 

constitutional dialogue. Essentially, it is argued that a strong deliberative performance can 

enhance the quality and legitimacy of democratic policy-making.    

 Yet, while most deliberative theorists agree on which notions and values define the 

‘deliberative’ concept, it is unclear which institution(s) should put these in practice. On the 

one hand, this task could be allocated to the legislative branch. Although the virtues and 

malfunctions of each political system are different, the first part of this thesis reflects upon the 

democratic credentials of a (super)majoritarian decision-making process. The focus is on the 

Belgian polity – which is often defined as consociational. It is argued that the legislative 

policy-making process, maybe even more strongly in a consociational system, can be 

criticised for a lack of inclusiveness, transparency and rationality – exactly the key concepts 

defining the deliberative concept. On the other hand, judicial institutions seem apt to function 

as deliberative institutions, because of the specific expectations that weigh upon them. More 

specifically, courts are expected to provide a decision once a case has been initiated, 

                                                                                                                                                         
and L Vereeck, ‘An Empirical Analysis of Case Disposition Time in Belgium’ (2015) 11 Review of Law and 

Economics, 293; P Grajzl and K Zajc, ‘Litigation and the Timing of Settlement: Evidence from Commercial 

Disputes’ (2016) European Journal of Law and Economics, Published online. 
4
 Most vehemently: AM Bickel, ‘Foreword: The Passive Virtues’ [1961] Faculty Scholarship Series 40 and J 

Waldron, Law and Disagreement (Oxford University Press 1999); J Waldron, ‘The Core of the Case against 

Judicial Review’ (2006) 115 Yale Law Journal 1346. 
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regardless of who the petitioner(s) is/are. Hence, they offer an inclusive forum where a variety 

of viewpoints can be collected. To formulate their decision, courts have to operate within the 

existing constitutional framework. Moreover, the reason-giving requirement is a special 

burden that weighs on courts. More specifically, they are expected to justify their decision 

with legal and factual arguments.         

 For each key ingredient of deliberative performance, a selection of “judicial good 

practices” is denounced and discussed. Examples are citing relevant and persuasive 

authorities, structuring the decision along the four-staged proportionality analysis and 

communicating through constructive case outcomes. The main argument in this first part is 

that, when the deliberative performance of the legislative branch falls short, constitutional 

courts can provide an alternative route. It is not my intention to demonstrate that the 

legislative branch cannot function as a deliberative institution, but merely to point out the 

potential ex post value of constitutional review. These good practices generate new input for 

the legislator to take into account when drafting new proposals. In that sense, deliberative 

theory helps to overcome the counter-majoritarian objections against constitutional review, 

because of the potential of courts to post hoc remedy malfunctions in the representative 

system.
5
 The deliberative component should be understood as an ongoing dialogue between 

various institutions, centred on producing high quality outcomes. 

 

However, although it is indisputably valuable to discuss how the court should act in a “well-

ordered constitutional democracy”
6
, their authority cannot derive solely from what they ought 

to do. Every court may be more or less permeable to spark and channel the deliberative 

quality of democratic policy-making. Therefore, in the second part of this thesis, I elaborate 

on what can be realistically expected from the BeCC.      

 First, like each constitutional court, the BeCC has to function within a specific 

institutional framework, decided upon by the legislator. This framework defines the Court’s 

potential to act as a deliberative institution. The BeCC, and how it developed over time, is a 

highly interesting case study. Because constitutional review can mean a drawback for political 

actors in a consociational polity, its competences were initially limited and served to protect 

consociational bargains and deal-making. The composition of the court, with a strict parity 

between French- and Dutch-speaking, and between ‘professional’ judges and former 

politicians, reflects these concerns. Although the strict parity has remained in place, the 

legislator has repeatedly extended the BeCC’s competences. An evaluation of the institutional 

setting shows that the BeCC has developed into a full-fledged human rights court with robust 

deliberative features. Nonetheless, the preparatory documents show that the Court’s further 

development was conditioned by its performance as a ‘reliable’ partner’ for the legislative 

branch. In short, the legislator created a venue for deliberation but, at the same time, built in 

security mechanisms to protect consociational peace.  

Second, the rationale behind the Court’s establishment and its further development 

may still weigh on the Court. More generally, judicial behaviour is believed to be constrained 

                                                 
5
 P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional Courts in Consolidated and Non-

Consolidated Democracies’ in P Popelier, A Mazmanyan and W Vandenbruwaene (eds.), The role of 

constitutional courts in multilevel governance (Intersentia 2013) 200.  
6
 CH Mendes, Constitutional Courts and Deliberative Democracy (Oxford university press 2013) 5. 
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by the (political) context in which the court functions. Building on the literature on judicial 

behaviour, I argue that the BeCC’s case law may be (in part) shaped by strategic 

considerations. Under the ‘strategic model’ – in contrast to the legal and attitudinal model – it 

is assumed that courts want to maximize their effectiveness as a policymaker, but that they are 

also aware of their interdependent decision-making context. Importantly, contexts are always 

associated with expectations emanating from others who share this context.
7
 Without legal 

incentives to guarantee compliance with its decisions, the Court is compelled to take into 

account the preferences of others responsible for this implementation. Moreover, the collegial 

constraints caused by the double parity rule ensure that rulings always reflect the views of the 

different sub-groups represented in the Court. The internal discussion needed to reach a 

collective outcome is likely to be reflected in the majority opinion. Considering these 

collegial and political constraints weighing on the Court, I argue that it can be expected that 

the Court takes into account the anticipated reactions from the legislature, litigants or other 

judges. More specifically, there may be ranges in which the Court feels inclined to rely on 

strategies to stimulate the implementation of its case law. I argue that case salience functions 

as a trigger for strategic behaviour. The strategic model assumes that the Court adapts its 

behaviour in line with the anticipated reactions of others, which are expected to be more 

pronounced in salient cases. The reason for this is that these cases have higher visibility and 

potentially raise major policy questions. Hence, in cases that are perceived as salient by the 

audience it adresses, the Court is under increased pressure to formulate the ruling – the 

outcome as well as the justificatory ground – in a way that stimulates acceptance and 

compliance. The incorporation of the logic of the strategic model can significantly enhance 

our understanding of the BeCC’s behaviour and of the behaviour in constitutional courts in 

Continental Europe in general.  

 

In the third part, divided into four chapters, the BeCC’s case law is analysed from both a 

strategic as deliberative perspective. Methodologically, an interdisciplinary approach best 

serves the purpose of answering both the normative and empirical research questions. In 

particular, I combine large n-analyses with in-depth legal scrutiny. For this purpose, I built an 

extensive database on the case law of the BeCC, including all cases – annulment procedures 

as well as preliminary references - since its inception until 2015 (n=3145). A total of 55 

variables were coded, which can be categorized in four sets of variables (see annex). The first 

set collects information on the key features of the procedure, such the type of legislation 

under review or the nature (annulment/preliminary) of the procedure. The second set 

identifies who participated in the review procedure. A third set of variables register the 

content of each ruling, looking into the reference norms that were invoked and the cited 

authorities. The final set of variables collects information on the case outcome. In addition, I 

can rely on a media database, provided by the Belgian Constitutional Court for academic 

purpose.
8
 This database contains information on the extent of news media attention for cases 

that were brought before the Court.          

                                                 
7
 JL Gibson, ‘From Simplicity to Complexity: The Development of Theory in the Study of Judicial Behavior’  

(1983) 5 Political behavior 7, 17.  
8
 A special thank you to Luc Théry and Kris van Put for providing me these data (including regular updates). 
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In the first chapter, the concept ‘case salience’ is explored. Considering that strategic 

behaviour is expected to be triggered by case salience, this concept needs to be translated in 

measurable explanatory variables. In particular, three measures are discussed: media coverage, 

the size of and diversity within the group of litigants and panel size. It is discussed why these 

measures are objective and can reasonably be expected to affect the Court’s behaviour. For 

each salience measure, a descriptive overview is given of the collected data. Moreover, it is 

explored how the measures correlate with each other and with other aspects of the rulings 

such as the legal domain and the invoked reference norms. Although there is some level 

congruence between the different types of salience, they do not overlap. Finally, an overview 

is given of ‘highly salient cases’, of which I identified 57. These cases gained media coverage 

prior to the judicial decision, attracted a large and/or diverse group of litigants and were 

decided in plenary session. Drawing on parliamentary preparatory documents and newspaper 

articles, I explain why these cases can be considered as controversial. In particular, many 

highly salient cases resolve around a political conflict (e.g. the famous BHV case). Others 

dealt with an ethically controversial issue, such a same sex marriage or were mediatized for 

another reason (e.g. the weapon regulation case). Considering their delicate nature, it is 

expected that these cases particularly reflect strategic actions of the Court.  

 

The following three chapters are each centred on one specific aspect of the Court’s case law. 

In particular, the case outcomes (chapter 5), citation practices (chapter six), and the 

application of the proportionality analysis in fundamental rights cases (chapter seven) are 

scrutinized. Each of these chapters follows the same structure. First, it is discussed how the 

Court should shape its case law in light of the deliberative expectations that weigh on it. 

Special attention will be paid to the reason-giving requirement and the engagement in 

dialogue. Next, a descriptive analysis is executed to reveal certain patterns in the Court’s case 

law. When there is certain evolution over time, this is illustrated by graphs. In addition, I 

explore the correlations between each judicial practice and other case characteristics. Next, 

regression models aims to lay bare which factors influence the Court’s behaviour. A number 

of hypotheses are tested with regard to strategic actions in salient cases. Also, next to 

examining the presumed strategic model across a broad range of cases, the results are 

illustrated with isolated case examples. This allows me to contextualize the findings with 

concrete case material. In particular, an in-depth analysis of highly salient cases can 

illuminate how the BeCC manages constraints impacting on its decisions, leading to a 

strategic equilibrium. Finally, throughout the analyses, references are made to other 

constitutional courts to indicate the relevance of the findings beyond the Belgian context.  

Chapter five focuses on the case outcomes. From a deliberative angle, it is argued that 

case outcomes can be used as a vehicle to communicate with the Court’s audience. Through 

more creative ‘modulated outcomes’, the Court can indicate how the legislation under review 

should be interpreted or altered in order for it to be applied in a constitutional way. Hence, the 

Court assists ordinary courts on how to apply legislation and instructs the legislator how to 

amend and draft legislation. The descriptive analysis shows that, over the years, the Court has 

become more willing to offer such assistance.  Yet, I also make the reservation that the Court 

should me more consistent in the phrasing of modulated dicta. Moreover, in the explanatory 

section, it is hypothesized that the Court may more likely to proclaim a substantive or 
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temporal modulation in salient cases. Proclaiming a simple invalidation in such cases entails a 

risk for the Court. In particular, it may lead to heavy criticism and/or non-compliance and 

therefore threaten its institutional standing. Modulated outcomes do not confront the legislator 

in the same way. The results confirm that the Court addresses its audience in less pronounced 

terms when the case is particularly delicate.      

 Chapter six provides a window into the citation practices of the BeCC. First, it is 

explained why citations to external authorities show that the Court has made the effort to 

explore available information to answer the constitutional question. The descriptive analysis 

shows that the grounding of the Court’s rulings has become stronger over the years. Yet, in 

terms of which authorities get cited, the BeCC takes a prudent approach. Often, rulings are 

documented with only one routine citation to parliamentary documents. Also, the BeCC has a 

(increasingly) strong preference for citation to judicial decisions, whether they are their own 

or from other (inter)national courts. Citations to information coming from other sources, such 

as scientific studies, academic work or advice from expert organizations, are very scarce. 

Both the unavailability of such sources and/or the reluctance of judges to use and cite non-

legal authorities are put forward as possible explanations. In the explanatory section, it is 

hypothesized that the Court uses more citations in salient cases in order to stimulate 

compliance. The findings confirm that the Court responds to external incentives and that 

citing authorities serve the purpose of legitimating decisions to a public audience.  

 The last chapter provides an in-depth analysis of how the Court uses references to the 

four-staged proportionality analysis to communicate with the legislator on why the 

constitutional challenge was accepted. From a deliberative perspective, indicating more 

specifically why legislation is found unconstitutional – in particular by referring to one of 

these stages– is said to be important in light of the transparency requirement. Yet, the 

descriptive analysis reveals that the Court rarely takes a structured, sequential approach with 

regard to the proportionality analysis. The suitability and necessity stages, which would 

require that the Court evaluates the empirical relation between the legislator’s objective and 

the challenged (or alternative) measure(s), are often circumvented. Although the balancing 

stage also entails a difficult normative evaluation, the judges seem more comfortable with 

concluding that the challenged measure is disproportional. Moreover, often, the Court does 

not even make reference to any of the stages of the test. The main hypothesis in the 

explanatory section is that the Court, in salient cases, will be vaguer on the grounds for 

establishing a violation (by not referring to one of the stages of the proportionality analysis). 

This would serve the purpose of protecting itself against institutional reprisals, while at the 

same time striking down the legislation to which the Court objects. Additional hypothesis are 

developed with regard to the availability of information on the legislative objective and the 

influence of human rights case law. The regression models reveal that opinion vagueness is 

primarily due to the lack of sufficient information on the legislative objective. In that sense, 

legislative shortcomings prevent the Court from applying the proportionality to its full extent. 

Next, the results show that the Court reasoning patterns are influenced by the ECtHR. Finally, 

the results suggest that, in salient cases, producing a clearer opinion may be considered a 

better strategy to stimulate compliance. In particular, more external attention for the ruling 

would decrease the risk on open legislative defiance and protect the Court against institutional 

reprisals.   
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I: NORMATIVE FRAMEWORK: THE DELIBERATIVE 

PERFOMANCE OF CONSTITUTIONAL COURTS  

Chapter 1 – Constitutional review in democratic systems: countering 

the counter-majoritarian objection 

 

This first chapter explores the role of constitutional courts in democratic systems. Building on 

deliberative theory, a normative framework is built against which the BeCC’s performance 

can be evaluated. This framework is defined by the key concepts of inclusiveness, rationality 

and transparency and dialogue. Without arguing this framework may be applicable to any 

court in any period of time, the aim is to provide a “middle-level” normative theory, which 

devises prescriptions and guidelines to pursue.
 9

 It is argued that a strong deliberative 

performance can enhance the quality and legitimacy of democratic policy-making. More 

specifically, in preparation of the case law analysis in the fourth part of this thesis, I denounce 

and discuss several judicial ‘good practices’. Because of the potential of constitutional courts 

to remedy malfunctions in the representative system, judicial review provides a post hoc 

alternative path to enhance the deliberative component of democratic policy-making.
10

 My 

purpose is not to insinuate the superiority of constitutional courts in relation to the legislative 

branch, but to justify their place in an overall system of democratic decision-making. In that 

sense, deliberative theory helps to overcome the counter-majoritarian objections against 

constitutional review.  

1.1.  Democratic policy-making: an electoral and deliberative component 

 

Although many democratic countries have established some type of constitutional review
11

, 

scholars still raise the counter-majoritarian objection.
12

 Their argument derives from the idea 

that one of the most fundamental characteristics of a democracy is the equal opportunity for 

citizens, by means of elections, to participate in policy choices.
13 

Even though some might 

disagree with the outcome of the legislative procedure, it is argued that each expressed 

opinion was given the greatest weight possible compatible with giving equal weight to all 

opinions.
14

 Hence, legislation is legitimate when approved by a majority of the elected 

representatives. According to the opponents of judicial review, courts lack the democratic 

                                                 
9
 For more information, see CH Mendes, Constitutional Courts and Deliberative Democracy (Oxford university 

press 2013) 5. 
10

 P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional Courts in Consolidated and Non-

Consolidated Democracies’ in P Popelier, A Mazmanyan and W Vandenbruwaene (eds.), The role of 

constitutional courts in multilevel governance (Intersentia 2013) 200. 
11

 On the global spread of constitutional review, see T Ginsburg ‘The Global Spread of Constitutional Review’ 

in KE Whittington, RD. Kelemen and GA Caldeira (eds), The Oxford Handbook of Law and Politics (Oxford 

University Press 2010).  
12

 Most vehemently: AM Bickel, ‘Foreword: The Passive Virtues’ (1961) Faculty Scholarship Series 40 and J 

Waldron, Law and Disagreement (Oxford University Press 1999); J Waldron, ‘The Core of the Case against 

Judicial Review’ (2006) 115 Yale Law Journal 1346.  
13

 P Rosanvallon, Le Bon Gouvernement (Seuil 2015) 30, 197. As Rosanvallon argues, the right to vote is a 

constitutive element or minimal requirement of democracy. 
14

 J Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115 Yale Law Journal 1346, 1388. 
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legitimacy to reject or overrule this legislation. They argue that such review conflicts with the 

essential principles of representation and political equality.
 15

 Moreover, as discussed in a 

forthcoming chapter, judicial invalidations are even more delicate when the challenged 

legislation is the product of broad and encompassing supermajorities, as is often the case in 

consociational democracies like Belgium.  

 

However, scholars have equally taken up the challenge to overcome this scepticism towards 

judicial review. Their responses to the counter-majoritarian objection are divers and based 

upon different images of constitutional courts. Without having the ambition to be exhaustive, 

constitutional courts have been described as ‘guardians of fundamental rights’
16

, ‘custodians 

of public deliberation’
17

 and ‘forums of principle’
18

. Each image emphasizes one aspect of 

judicial review and, from this perspective, articulates the added value of constitutional courts 

in a democratic system. Essentially, these images raise expectations on how the court should 

act in a “well-ordered constitutional democracy”.
19

 Recently, several authors have been 

focusing on another image: constitutional courts as deliberative institutions.
20

 This multi-

faceted image bundles and supplements previous theories. It locates constitutional review 

within a broader conception of democratic policy-making, which includes an electoral as well 

as a deliberative component.
21

  

 

The electoral component is defined by the notions of authorization and accountability. The 

authority of representatives depends on the opportunity for citizens, entitled to vote, to select 

the representatives who will act in their place in the policy-making process.
22

 The individual 

or collective positions of these representatives are aggregated through a voting process, even 

                                                 
15

 Ibid 1353. 
16

 W Sadurski, Rights Before Courts: A Study of Constitutional Courts in Postcommunist States of Central and 

Eastern Europe (Springer 2008), 107. 
17

 This image is attributed to, among others, Habermas and Zurn. They see the court as supervisor or ‘regulatory 

watchdog’ of the legislative process, assessing whether it was undertaken under proper deliberative 

circumstances. See J Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and 

Democracy (Polity 1996); CF Zurn, Deliberative Democracy and the Institutions of Judicial Review, (Cambridge 

University Press 2007) and P Popelier , ‘The court as regulatory watchdog: the procedural approach in the case 

law of the European Court of Human Rights’ in P Popelier A Mazmanyan and W Vandenbruwaene, The role of 

constitutional courts in multilevel governance (Intersentia 2013). 
18

 This perception of constitutional courts is based on the idea that they are the ideal forums for constitutional 

reasoning, which is distinct of ‘ordinary politics’ R Dworkin, A Matter of Principle (Harvard University Press 

1985) and Freedom's Law: The Moral Reading of the American Constitution (Oxford University Press 1996). 
19

 CH Mendes, Constitutional Courts and Deliberative Democracy (Oxford university press 2013) 5. 
20

 E.g. J Ferejohn and P Pasquino ‘Constitutional Courts as Deliberative Institutions’ in W Sadurski, 

Constitutional Justice, East and West: Democratic Legitimacy and Constitutional Courts in a Comparative 

Perspective (Kluwer 2002); LG Sager, Justice in Plainclothes: A Theory of American Constitutional Practice 

(Yale University Press 2006); P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional 

Courts in Consolidated and Non-Consolidated Democracies’ in P Popelier, A Mazmanyan and W 

Vandenbruwaene (eds.), The role of constitutional courts in multilevel governance (Intersentia 2013); CH 

Mendes, Constitutional Courts and Deliberative Democracy (Oxford university press 2013). 
21

 This division is inspired by the work of LG Sager, Justice in Plainclothes: A Theory of American 

Constitutional Practice (Yale University Press 2006). 
22

 P Rosanvallon, Le Bon Gouvernement (Seuil 2015) 30, 197.   
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though this might be the end-point of a deliberation phase.
23

 After a certain period of time 

(usually called a legislature), the policy-makers are held accountable for their actions. In 

theory, citizens are allowed to elect an entirely different group of representatives.
24

 Opponents 

of judicial review define democratic legitimacy by the equal opportunity to participate in the 

decision-making process, and argue that only elections, representation and the legislative 

process can guarantee the realization of this condition. Although I agree that it is necessary to 

aggregate viewpoints through returning elections, this will not automatically guarantee the 

quality or legitimacy of the policy-making process.
25

 Even the strongest proponents of this 

idea have acknowledged that electoral systems can be flawed.
26

  

 

Therefore, a second – equally important –component should be added to democratic policy-

making. This second element is captured by the term “deliberative”
27

 and is inspired by the 

theoretical literature on deliberative democracy.
28

 While the electoral component includes 

voting and, especially in consociational systems, bargaining, the main interaction mode of the 

deliberative component is arguing.
29

 Essentially, the deliberative component aims to 

guarantee that the rights and interests of each member of a political community are seriously 

considered and taken into account.
 
Also, those rights cannot be set aside without a proper 

explanation. Therefore, any person is entitled to a reasoned statement to understand why his 

or her claim was found wanting.
30

 An institution that maximizes its deliberative performance 

intensifies its democratic legitimacy.
31

 In short, deliberative theory is defined by the concepts 

of inclusiveness, rationality and transparency. Nonetheless, it is important to stress that the 

electoral and deliberative component are equally important.
32

 The deliberative enterprise does 

not intend to extinguish nor supplant bargaining. The aggregation of votes remains central in 

democratic politics. Both components, together, are required to guarantee the democratic 

quality of a political system. 

 

                                                 
23

 J Beyers  ‘Policy Issues, Organisational Format and the Political Strategies of Interest Organisations’ (2008) 

31 West European Politics, 1188, 1196: “Although voting is key to politics, pure voting or voting that is not 

combined with or preceded by other interaction modes [bargaining and arguing] is somewhat rare. 
24

 In practice however, the assembly of representatives remains relatively stable.   
25

 See also P Rosanvallon, Le Bon Gouvernement (Seuil 2015) 21.  
26

 J Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115 Yale Law Journal 1346, 1386-8. 
27

 Other terms have been (and can be) used to capture the same idea. E.g. Rosanvallon differentiates between 

“démocratie d’autorisation”, set in place by elections and a “démocratie d’exercice […] qui a pour object de 

determiner les qualités attentues des gouvernants”. P Rosanvallon, Le Bon Gouvernement (Seuil 2015) 21. 
28

 The ‘deliberative turn’ in the theory on democracy can be situated around 1990. For more information on the 

general concept: e.g. JS Dryzek, Deliberative Democracy and Beyond (Oxford University Press 2000); J Elster 

and others, Deliberative Democracy (Cambridge University 1998); A Guttman and D Thompson, ‘Deliberative 

democracy beyond process’ (2002) 10 The Journal of Political Philosophy 153; JM Valadez, Deliberative 

democracy, political legitimacy and self-determination in multicultural societies (Westview Press 2001).  
29

 For more information about these three interaction modes: J Beyers  ‘Policy Issues, Organisational Format and 

the Political Strategies of Interest Organisations’ (2008) 31 West European Politics, 1188, 1194-1200 and J 

Elster and others, Deliberative Democracy (Cambridge University 1998) 5-12. 
30

 LG Sager, Justice in Plainclothes: A Theory of American Constitutional Practice (Yale University Press 2006) 

202-203. 
31

 J Elster and others, Deliberative Democracy (Cambridge University 1998) 8; CH Mendes, Constitutional 

Courts and Deliberative Democracy (Oxford university press 2013) 51. 
32

 Elster and others, ibid 11, 13 and CH Mendes, Ibid, 19, 48.See also J Knight and J Johnson, ‘Aggregation and 

Deliberation: on the Possibility of Democatic Legitimacy’ (1994) 22 Political Theory, 277, 286.  



15 

 

While most deliberative theorists agree on which notions and values define the ‘deliberative’ 

concept, it is unclear which institution(s) should put these in practice. On the one hand, this 

task could be allocated to the legislative branch. However, the policy-making process is often 

criticised for a lack of inclusiveness, transparency and rationality – exactly the key concepts 

defining the deliberative concept. On the other hand, judicial institutions seem appropriate 

candidates for deliberative performance, because of the specific expectations that weigh upon 

them.
33

 More specifically, courts are expected to provide a decision once a case has been 

initiated, regardless of who the petitioner(s) is/are. To formulate this decision, they have to 

operate within the existing constitutional framework and their justification must be based 

upon legal and factual arguments. Hence, when legislative branch falls short, constitutional 

courts can provide an alternative route. In that sense, deliberative theory helps to counter 

majoritarian-based objections against constitutional review, because of the potential of courts 

to remedy malfunctions in the representative system.
 34

 

 

In the next section, the electoral and deliberative component of democratic decision-making 

are discussed in a more detailed manner. From an institutional and operational perspective, 

there are various ways to shape the electoral component. Two main democratic representative 

models are covered: a majoritarian system, where decisions are made by a simple majority of 

representatives, and an alternative power-sharing model, where different groups of 

representatives are expected to work together in the decision-making process. More attention 

will be paid to the latter model, also referred to as consociational or consensus democracy, 

because it defines the Belgian political context. In addition, although the virtues and 

malfunctions of each political system are different, some general perspectives on the 

democratic credentials of a (super)majoritarian decision-making process are discussed. It is 

not my intention to demonstrate that the legislative branch cannot function as a deliberative 

institution, but merely to point out the potential ex post value of constitutional review. 

Building on deliberative theory, it is clarified how these courts may enhance the deliberative 

component of democratic policy-making. A multi-dimensional definition is introduced to 

assess deliberative performance.
35

 In short, a deliberative institution should (1) provide an 

inclusive forum, (2) deliberate internally, (3) resulting in a transparent written decision (4) 

justified by rational arguments and (5) enhance constitutional dialogue. 

                                                 
33

 J Ferejohn and P Pasquino ‘Constitutional Courts as Deliberative Institutions’ in W Sadurski, Constitutional 

Justice, East and West: Democratic Legitimacy and Constitutional Courts in a Comparative Perspective 

(Kluwer 2002); C Guarniere and P Pederzoli, The Power of Judges: a Comparative Study of Courts and 

Democracy (Oxford University Press 2003). 
34

 P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional Courts in Consolidated and Non-

Consolidated Democracies’ in P Popelier, A Mazmanyan and W Vandenbruwaene (eds.), The role of 

constitutional courts in multilevel governance (Intersentia 2013) 200. 
35

 This framework is inspired by the work of Mendes, who defined three consecutive phases of judicial 

deliberation: public contestation, collegial engagement and a deliberative written decision. This, in turn, builds 

on work from J Ferejohn and P Pasquino ‘Constitutional Courts as Deliberative Institutions’ in W Sadurski, 

Constitutional Justice, East and West: Democratic Legitimacy and Constitutional Courts in a Comparative 

Perspective (Kluwer 2002) who made the distinction between internal deliberation between jugdes and external 

dialogue with other constitutional agents. Although Mendes wanted to focus on internal deliberation, the main 

contribution of his book is rather to list the factors that stimulate the court’s deliberative performance, see CH 

Mendes, Constitutional Courts and Deliberative Democracy (Oxford university press 2013) 4. See for criticism 

T Bustamate, ‘The Ongoing Search for Legitimacy: Can a 'Pragmatic yes Principled' Deliberative Model Justify 

the Authority of Constitutional Courts?’ (2015) 78 The Modern Law Review, 372, 375. 
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1.2. The electoral component 

1.2.1. Power-sharing as an alternative to the majority rule  

 

The electoral system in a majoritarian democracy is founded on the principle “the winner 

takes it all”: in each electoral district, the parliamentary seats are allocated to the candidate or 

party who collects the most votes, maximizing the size of the majorities.
 36

 Therefore, the 

smaller political parties rarely obtain a parliamentary seat, limiting the number of parties 

represented in the Parliament. Most legislative decisions are taken by a simple majority, 

which requires the acceptance of only one or two parties. Only in exceptional situations, like a 

constitutional reform, a qualified majority might be required. Although this is usually 

combined with or preceded by bargaining and arguing, the main interaction mode in a 

majoritarian system is voting. Through this voting process, all political preferences are 

aggregated. The decision of the majority can be imposed hierarchically and it is expected that 

both majority and minority acquiesce.
37

 When the viewpoints of the different political parties 

do not vary significantly, as is the case in a homogeneous society, this usually does not cause 

many problems. Moreover, majority and minority will usually alternate, so each political 

party can, by turns, influence important policy decisions.
38

   

This is, however, different in heterogeneous societies, like Belgium. These societies are 

characterized by a segmentation in several fixed ‘sub-groups’, divided by religious, ethnic, 

socio-economic or other differences.
 39

 Each sub-group is represented by its own political elite 

with specific policy ideas, resulting in a permanent lack of consensus. The “winner takes is all” 

principle would lead to a domination of the same sub-group(s), permanently excluding other 

minority groups from the policy process. A natural alternation between the political parties, as 

in majoritarian systems, would not occur. A consistent application of the majority rule would 

therefore lead to conflicts and destabilization.
 40

  

 

Many political scientists accounted for how the balancing of majorities and minorities affects 

the politics in pluralistics societies and looked for an alternative to a simple majoritarian 

model.
 
One of those authors is Arend Lijphart, who made it his life work to identify counter-

majoritarian solutions for heterogeneous societies. He developed several, related but not 

interchangeable concepts
41

: ‘consociationalism’
42

, ‘consensus democracy’
43

 and the 

                                                 
36

 This is not necessarily an absolute majority. In some case, it is sufficient to be the ‘largest minority’. 
37

 J Beyers  ‘Policy Issues, Organisational Format and the Political Strategies of Interest Organisations’ (2008) 

31 West European Politics, 1188, 1196.  
38

 A Lijphart, Patterns of Democracy, (Yale University Press 1999) 31-32. 
39

 For a definition and the characteristics of a pluralistic society: A Lijphart ‘Consociational Theory: Problems 

and Prospects. A Reply " (1981) 13 Comparative Politics 355, 356. 
40

 A Lijphart, Democracy in Plural Societies: a comparative exploration (Yale University Pres 1977) 25-36; A 

Lijphart, Patterns of Democracy (Yale University Press 1999) 1-2. 
41

 A Lijphart ‘Thinking about democracy: power sharing and majority rule in theory and practice’ (Routledge 

2008) 8. 
42

 A Lijphart  ‘Consociational Democracy’ (1969) 21 World Politics 207. 
43

 In his initial work he mentioned ‘negotiation democracy’ as an alternative name for this type of democracy, A. 

A Lijphart, Democracy in Plural Societies: a comparative exploration (Yale University Pres 1977) 2. However, 

after Armingeon developed a separate theory under this heading (see K Armingeon, ‘The effects of negotiation 

democracy: a comparative analysis, (2002) 41 European Journal of Political Research 81), Lijphart distanced 
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overarching concept ‘power-sharing’
44

.
45

 The basic underlying premise of these solutions is 

that they effectuate conflict management, by striving for a broad compromise between the 

sub-groups on each policy decision. To reach these compromises, permanent and elaborate 

consultations between the sub-groups are necessary. Hence, the main interaction mode in 

these systems is bargaining. Contrary to the argumentative mode, this might not change the 

factual beliefs or preferences of the representatives, but it will affect their voting behaviour.
46

  

 

Although these general traits define all concepts developed by Lijphart, there are also some 

differences to be noted. The first concept developed by Lijphart was ‘consociationalism’. 

Typical for consociationalist systems is their pluralistic nature, causing returning conflicts 

between different sub-groups. Therefore, Lijphart considered the good will of the political 

elite and their joint effort to reach broadly acceptable compromises the most essential 

characteristic of consociationalism.
47

 In addition, he identified four essential features of 

consociational democracies: government by a grand coalition, proportional political 

representation, mutual veto-powers and segmented autonomy.
48

 Lijphart paid less attention to 

the institutional features framing and stimulating the cooperation between sub-groups.
49

 He 

argued, for example, that ‘governing by grand coalition’ could take several different 

institutional forms. Not only the prototypal coalition cabinet, but also other councils or 

committees could serve the same function. 
50

 Lijphart also states that the idea of segmented 

autonomy could be implemented in different ways, for example by introducing territorial 

federalism.
51

 In short, the consociational model primarily served as a normative example for 

plural societies.  

 

However, this made the concept of consociationalism difficult to measure. As a reply to this 

criticism, Lijphart developed a binary empirical typology with ten measurable institutional 

variables, placing each country on a continuum, somewhere in between majoritarian or –

introducing a new concept- ‘consensus’ democracy
52

.
53

 While Lijphart initially trusted on the 

                                                                                                                                                         
himself from this terminology, A Lijphart ‘The wave of power sharing democracy” in A Reynolds (ed.), The 

Architecture of Democracy. Constitutional Design, Conflict Management and Democracy (Oxford University 

Press 2002). 
44

 A Lijphart, Power-sharing in South Africa (Institute of International Studies, University of Berkely 1985); A 

Lijphart, Thinking about democracy: power sharing and majority rule in theory and practice, (Routledge 2008). 
45

 For more information about the relation of these concepts, and criticism on LIJPHART’S conceptual 

development: M Bogaards ‘The Uneasy Relationship between Empirical and Normative Types in Consociational 

Theory" (2000) 12 Journal of Theoretical Politics 395, 404. 
46

 J Beyers  ‘Policy Issues, Organisational Format and the Political Strategies of Interest Organisations’ (2008) 

31 West European Politics, 1188, 1197. 
47

 A Lijphart  ‘Consociational Democracy’ (1969) 21 World Politics 207, 213; A Lijphart, Power-sharing in 

South Africa (Institute of International Studies, University of Berkely 1985) 113. 
48

 A Lijphart, Democracy in Plural Societies: a comparative exploration (Yale University Pres 1977) 
49

 A Lijphart,  ‘Consociational Democracy’ (1969) 21 World Politics 207, 213 and further. 
50

 A Lijphart, Democracy in Plural Societies: a comparative exploration (Yale University Pres 1977) 25, 31. 
51

 LIJPHART states that federal theory can be regarded as a limited an special type of consociational theory and 

offers a especially attractive way of implementing the idea of segmental autonomy. A Lijphart, Democracy in 

Plural Societies: a comparative exploration (Yale University Pres 1977) 42-43.  
52

 A Lijphart Democracy in Plural Societies: a comparative exploration (Yale University Pres 1977). 
53

 However, it is not, as Sartori stated, merely a new name for consociationalism. G Sartori, Comparative 

Constitutional Engineering: An Inquiry into Structures, Incentives and Outcomes (New York University Press 

1994) 70. 
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good will of the political elite, he now acknowledged there should be arrangements that 

encourage or oblige communities to make public policy jointly. To surpass their differences, 

political power should structurally be divided between the sub-groups and consultations 

among these groups should be held along established lines.
 54 

The variables are clustered in 

two separate dimensions: the executives-parties dimension and the federal-unitary dimension. 

As for the first dimension, the consensus model is characterized by broad multi-party 

coalitions, executive-legislative balance of power, a multiparty system, proportional 

representation and a corporatist interest group system aimed at compromise and concertation. 

From the federal-unitary perspective, one can recognize a consensus model when there is a 

federal and centralized government, bicameralism, a rigid constitution, a constitutional court 

responsible for judicial review and an independent central bank.
 55

 Over time, scholars have 

begun to equally take a similar institutional approach on consociationalism.
56

 As a result, the 

current conception of consociationalism seems to cover the same institutional features as 

consensus democracy, and additionally pays attention to the pluralistic nature of the society. 

 

Adding to the conceptual confusion, Lijphart later also introduced the alternative term 

‘power-sharing’.
57

 This has been re-used by most authors as a umbrella concept that can be 

defined as an “inherently accommodative set of attitudes, processes, and institutions, in which 

the art of governance becomes a matter of bargaining, conciliating, and compromising the 

aspirations and grievances of its ethnic communities…”.
58

 From this perspective, both 

consociational and consensus democracies are particular types of democracies with a 

characteristic set of power-sharing institutions, processes and policies.
59

 In the next section, 

the Belgian political system is scrutinized. This analysis from historical perspective shows 

that there has always been a tradition of power-sharing and compromising. Nonetheless, it 

equally demonstrates that there are limitations to such super-majoritarian practices. 

1.2.2. The Belgian polity: historical overview  

 

Belgium is a divided society, with a tradition of cooperation between the different sub-groups 

in society. However, the dividing lines between these groups have evolved from socio-

religious to more language-based. When Belgium was proclaimed an independent state, the 

Catholics and liberals built an alliance (the so-called ‘monsterverbond’) against the Dutch 

occupier. From previous periods of occupation, the political leaders had learned that internal 

disagreement caused the system to be instable, and therefore easily conquered. 
60

 Only when 

King Willem I from the Netherlands accepted the independence of Belgium in 1839, the 

union between liberals and Catholics fell apart. There was no need for structural cooperation 
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 D Sinardet ‘From consociational consciousness to majoritarian myth: consociational democracy, multi-level 

politics and the Belgian case of Brussels-Halle-Vilvoorde’ (2010) 45 Acta Politica, 346, 348-9. 
55

 A Lijphart, Patterns of Democracy, (Yale University Press 1999) 2-3. 
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 M Bogaards ‘The Uneasy Relationship between Empirical and Normative Types in Consociational Theory" 

(2000) 12 Journal of Theoretical Politics 395. 
57

 A Lijphart, Power-sharing in South Africa (Institute of International Studies, University of Berkely 1985) 
58

 MJ Esman (2004), An introduction to ethnic conflict, (Polity Press 2004) 177-178. 
59

 M Bogaards, ‘Democracy and power-sharing in multinational states: thematic introduction’ (2006) 8 

International Journal on Multicultural Societies 119, 122.  
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 A Lijphart  ‘Consociational Democracy’ (1969) 21 World Politics 207, 212-213. 
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between both parties, and Belgium evolved into a majoritarian system with two competing 

parties. Nevertheless, the following decades, liberals and Catholics worked together several 

times in coalition governments.
 61

 In 1877, the socialist party was established, but initially did 

not obtain enough votes to be included in a (coalition) government.  

 

During the first half of the twentieth century, the division in three pillars (zuilen) - the 

Catholics, socialists and liberals - became stronger. Each pillar was horizontally organized 

with its own political party, labour union etc. The first broad cooperation between the political 

elite of the three pillars dates back to the period after the First World War, when socio-

economic and linguistic tensions began to emerge. To avoid destabilization and the loss of 

legitimacy, the three political parties negotiated a compromise in 1918 on the introduction of 

the “one man, one vote” principle, although this was technically incompatible with the 

Constitution.
 62 

Afterwards, the cooperation ended, only to be re-establised in 1935, when the 

three parties formed a coalition government that would last until after the Second World 

War.
63

 

 

Although the catholic pillar was dominant for quite some time, none of these parties (with a 

single exception in 1950) succeeded in obtaining an absolute majority of the votes. However, 

even in 1950, the Catholics could not end the delicate ‘Royal question’ without taking into 

account the opinion of the other sub-groups. When the Catholics tried to impose a decision 

without consulting with the others, this resulted in a short civil war. Afterwards, the tradition 

of coalition governments - or other temporal collaborations outside the government
64

 - 

continued.  Two exceptions, in 1950 and 1954, not taken into account, there has not been a 

government consisting of only one party since the end of the Second World War.
 65

  Also, 

over time, some of the structures to accommodate the separate demands of the three pillars 

became institutionalized.
66

 For example, the regulation of employment relations is driven by 

formalized consultations between the labour unions and employers’ organisations.
67

 Because 

of this strong involvement of professional and interest organisations in the creation of public 

policy, Belgian consociationalism is closely linked to corporatism. 
68
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During the second half of the twentieth century, the socio-religious cleavage diminished
69

, 

while the Flemish movement grew stronger, cutting across this pillarization.
70

 Although its 

political organization had already increased
71

, there were only a few recognized 

representatives on the national level to formulate the Flemish interests and demands. 

Therefore, in his initial work (1969), Lijphart argued that consociationalism might not be a 

realizable solution for these Belgian language-based conflicts.
72

 However, Lijphart’s 

observation was out-dated before his article was published. After 1960, the above-mentioned 

political parties started to split along the language border, and several additional (language-

based) parties were established. On the hand, the Flemish political elite aspired to eliminate 

any subordination, on economic, cultural, social and political level, and demanded more 

autonomy. On the other hand, considering the Flemish numerical and economic 

preponderance, the French-speaking political elite feared domination by the, more 

conservative and catholic, Flemish elite.
73

  

 

An important turning point in the establishment of Belgium as a super-majoritarian polity was 

the constitutional reform in 1970. This package deal constituted not only the first step in the 

devolutionary trend towards a federal state, but also introduced several power-sharing 

mechanisms.
74

 To avoid deadlock and protect minority rights, the French-speaking minority 

(in Belgium), but also other minorities (Flemings in Brussels; German-speakers in Wallonia) 

gained specific rights of power-sharing. Next to segmental autonomy, protection at the federal 

level was guaranteed by, for example, parity between Dutch- and French-speaking officials in 

the council of ministers and a special ‘alarm bell’ procedure giving the French-speaking 

minority in Parliament certain veto powers. In short, the tradition of power-sharing between 

the language-groups became institutionalized. The establishment of the BeCC can also be 

situated within this process of institutionalization, since it was part of the package deal 

implied in the second State reform in 1977 (infra, 2.3.1).  

 

During the last decade, criticism on the political structures of the Belgian system has become 

stronger. It has become increasingly difficult to establish workable governing coalitions.
75
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The government formation after the elections in 2010 took 541 days, thereby establishing an 

international record, and also the last formation in 2014 took several months (139 days). It 

seems more and more challenging to transcend the deeply rooted differences between the 

Dutch- and French-speaking parts. One could argue that the stabilizing effect of power-

sharing structures and mechanisms has declined. Nonetheless, many political elites still hang 

onto these principles.
76

 

 

From this historical overview, one can conclude that all three concepts of Lijphart apply to the 

Belgian situation. First, the defining feature of the Belgian society is its strongly pluralistic 

nature. This structural division in several religious, social or language-based sub-groups is the 

main characteristic of a consociationalist system, but not a necessary condition to name it a 

consensus democracy. On the other hand, the institutionalized super-majoritarian decision-

making process in Belgium seems to cover most empirical characteristics of a consensus 

democracy. Evidently, as a result, the Belgian polity can also be categorized within the broad 

group of power-sharing democracies. Lijphart himself contributed to the confusion on the 

categorization of the Belgian polity. On account of a conference about the Belgian political 

system in 1980, he described the Belgian democracy as the prime example of 

consociationalism.
 77

 However, his conclusion was based on a step-by -step analysis of several 

institutional characteristics, which were the exact same features that Lijphart treated in his 

book on consensus democracy in 1984.
 78

 In academic literature, Belgium has been addressed 

as a consociational, consensus or power-sharing democracy or a combination of them. 

However, in what follows, I prefer to consequently refer to Belgium as a consociational polity. 

The reason for this is the broader scope of this concept, combining institutional and attitudinal 

features. The latter is a distinguishing mark of the Belgian system, considering that the 

political elites in Belgium have continuously searched for compromise, notwithstanding the 

strong socio-religious and linguistic cleavages.  

1.2.3. The democratic credentials of a (super)majoritarian decision-making 

 

As mentioned above, both the majoritarian and the consociational model are representative 

democratic systems, characterized by returning elections. However, while in a majoritarian 

system, acquiescence is expected from minority groups after the voting process, in a 

consociationalist system these minority groups are structurally included in the policy process. 

In other words, the first model emphasizes the voting outcome and the latter focuses on the 

bargaining process (often at the executive level). In what follows, some general perspectives 

are discussed on the democratic credentials of a (super)majoritarian decision making process. 

This is relevant for my research because when the legislative branch falls short, potentially 
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causing a constitutional infringement, this might stimulate actors to present their grievances to 

the Constitutional Court. Essentially, the virtues and malfunctions of each system also depend 

on the nature of the society in question. The Belgian system is discussed as an example of a 

consociational system. 

 

Although we cannot underestimate the value of representation through elections, the 

majoritarian model has been criticized by many scholars.
79

 First, the majoritarian model does 

not guarantee the protection of minority groups. If a majority group is treated unreasonable, it 

can choose to not re-elect its representatives, but the “winner takes all” principle, contrary to 

the proportional system, limits this possibility for minorities.
80

 This is problematic because, 

notwithstanding a minimum of consensus, contemporary societies are characterized by a 

multiplicity of (minority) opinions.
81

 The values and beliefs of the different parties will never 

be identical.
82

 Hence, political parties included in the executive coalition can effectively 

pursue their interests, while the others are - at least temporarily- excluded from the channels 

of political change. There is always a chance that the next elections, the “winner takes it all” 

principle might rule in favour of another party, resulting in an alternation of majority and 

minority. However, when there are multiple smaller groups, they might never reach the 

majority of the votes.  Also, elections do not always provide clear signals about the voters’ 

intentions and preferences.
83

And even if all minority groups would be consulted, the 

executive might fail to comprehend their situation or interests. Secondly, not all majoritarian 

decisions are driven by rational arguments.
84

 On the contrary, public choice theories have 

shown that majoritarian decision procedures are arbitrary.
85

 Also, time pressure or competing 

priorities which appear (electorally) more pressing or salient might hinder political 

representatives to fully assess the potential impact of a law proposition.
86 

All these features 

weaken the democratic credentials of the outcome of a majoritarian decision-making 

process.
87
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According to Lijphart, the consocational model, in which minorities are structurally included 

in the policy process, is a better alternative in heterogeneous societies.
88

 He contradicts that 

this is less democratic due to the absence of a strong opposition but, on the contrary, argues 

that the democratic credentials of a broad compromise are higher than those of a mere 

majority decision.
89

 Because of this high inclusiveness, some have argued that 

consociationalism is indeed the superior model.
90

 However, although studies have shown that 

consociationalism can indeed effectuate conflict management in a pluralistic society, many 

authors also raised doubts about its democratic quality.
91

  

 

First, due to the institutionalization of conflict management, consociationalism might not be 

as inclusive as generally presumed.
92

 For example, the Belgian system does not (yet) 

guarantee a broad inclusion of all relevant (minority) interests in the policy-making process. 

Due to the proportional electoral system, smaller political parties – if they reach a certain 

threshold – are represented in the parliament. However, the role of this institution is rather 

limited in comparison with the executive branch. At the national, as well as the regional levels, 

the majority of legislative initiatives come from (the cabinets of) government officials
93

, but 

not all minority groups are (permanently) represented in the government.
94

 Also, instead of 

being attentive to individual rights, there is a strong focus on group rights.
95

 Consultations 

among the sub-groups are held along established lines and decision-making powers are 

strongly delegated to the political elite of each group. Hence, there is a close and influential 

connection between social groups, political parties and the government. For this reason, 

(Belgian) consociationalism is closely linked with corporatism and partitocracy.
96

 The first 
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phenomenon is defined by a specific institutionalized relation between the political level and 

certain socio-economic organisations. By structurally integrating these organisations in the 

policy-making process, the political level aims to create social support for its legislative 

decisions. This support is important to ensure compliance with policy decisions 
 97

 However, 

access to these negotiations is limited to certain established ‘representative’ organisations
98

, 

excluding the smaller, less organized or weaker groups.
99

 The latter concept refers to the 

important role of political parties in the policy-making process. The parties tend to control 

most aspects of governing, including the allocation of positions and the appointment of many 

officials.
100

 The relative strength of politicians during the negotiations depends on the results  

of the elections and the proportional share of the parliamentary seats. This elite nature of the 

policy-making process constrains the possibility for a broad range of citizens to directly and 

effectively participate in the policy process.
 101

 As a result, consociationalist systems equally 

fail to guarantee that all minority viewpoints are taken into account.  

 

Second, the policy-making process is often criticized for its lack of transparency. 

Consociational bargains often reflect elite-centred negotiations at the executive which take 

place behind closed doors and are dominated by political parties. This discretion is meant to 

create a secure environment without hindering distractions from outsiders.
102

 Politicians 

believe that acting otherwise might cause a potential threat for the delicate arrangements 

between the political parties.
103

 Informing the broad public would fuel discontent about the 

compromise and increase polarization.
104

 Afterwards, there is often no or scarce documented 

information available to reconstruct the negotiation process. As mentioned before, in contrast 

with the executive level, the role of the Parliament is limited. Therefore, preparatory 

parliamentary documents cannot always illuminate the justificatory ground for the policy 

decision. Also, the opinions of the Council of State, which – in principle- should be consulted 

on all draft laws, decrees and ordinances, and therefore plays important role in ex ante 

scrutiny of draft regulations, are not widely publicised.
105

 Although secrecy and elite 
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negotiations are not unique to consociational democracies
106

, these are considered essential 

rules to achieve workable agreements. This lack of transparency not only hinders a proper 

political dialogue between the representatives, but also the public debate in general.
107

  The 

decision-making process does not entail a direct and broad-based citizen participation in the 

policy process. Also, it makes it difficult for the politicians to be held accountable, and thus 

undermines the legitimacy of the system.   

 

Third, in consociationalist systems, party elites tend to combine all sorts of political issues in 

large package deals in which negotiation logic – the exchange of resources through bargaining 

– prevails. The political parties will exchange resources to reach a large package deal which 

can be approved in Parliament as a whole, although they might not agree with all individual 

elements of the compromise.
108

 Also, since these compromises are reached at the executive 

level and are considered very delicate, there is not much room for alterations during the 

parliamentary procedure. This might create a gap between what is politically opportune and 

accomplishable, and what would be the most adequate and efficient.
109

 Hence, policy 

outcomes strongly depend on the negotiation strategies pursued by the bargaining elites and 

do not necessarily reflect rational arguments that result from creative and reasoned exchanges 

of diverging viewpoints.
 110

 Although this negotiation strategy might improve acceptance of 

the rule on a short-term basis, the lack of a sufficient, rational justification might cause 

problems in the long run. Therefore, it is said that package deals might be incoherent and less 

efficient than policy choices shaped by a single political goal or ideology.
111

  

 

In addition, not all malfunctions discussed above can be addressed by a supermajoritarian 

policy process. Electoral outcomes are susceptible to various arbitrary, exogenous social, 

cultural or economic influences.
112

 For example, many legislative proposals suffer from 

problems like time pressure or competing priorities or strategic voting.
 113

 In Belgian, draft 

legislation should normally be submitted to the Council of State for an ex ante evaluation. 

However, a large number of these drafts is submitted under the “urgency procedure” which 

                                                 
106

 A Lijphart, Power-sharing in South Africa (Institute of International Studies, University of Berkely 1985) 111. 
107

 R Dahl, On democracy (Yale University Press 1998) 113. Dahl calls this the dark side of representative 

democracy. Also see P Rosanvallon, Le Bon Gouvernement (Seuil 2015) 232.  
108

 A Lijphart, Power-sharing in South Africa (Institute of International Studies, University of Berkely 1985) 113: 

“[consociationalism] does not require that decision-makers abandon their original preferences, that they whole-

heartedly support the compromises, or that they never cast a vote against a particular compromise proposal.”. 
109

 W Dewachter, Besluitvorming in Politiek België (Acco 1992) 121. 
110

 HJ Steiner, ‘Ideals and Counter-Ideals in the Struggle Over Autonomy Regimes for Minorities’ [1991] Notre 

Dame Law Review, 1539, 1551-1552; JS Dryzek, ‘Deliberative Democracy in Divided Societies: Alternatives to 

Agonism and Analgesia’ (2005) 33 Political Theory, 218, 222; M Bogaards, ‘Democracy and power-sharing in 

multinational states: thematic introduction’ (2006) 8 International Journal on Multicultural Societies 119, 120. 
111

 K Armingeon, ‘Democracy, consociational’ in B Badie (ed), International Encyclopedia of Political Science 

(Sage publications 2011) 557; A Guttman and D Thompson, ‘Deliberative democracy beyond process’ (2002) 10 

The Journal of Political Philosophy 15, 167. 
112

 J Knight and J Johnson, ‘Aggregation and Deliberation: on the Possibility of Democatic Legitimacy’ (1994) 

22 Political Theory, 277, 279. 
113

 P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional Courts in Consolidated and Non-

Consolidated Democracies’ in P Popelier, A Mazmanyan and W Vandenbruwaene (eds.), The role of 

constitutional courts in multilevel governance (Intersentia 2013) 200-201. 



26 

 

severely limits its capacity to carry out effective checks.
114

 Like in other countries, the 

Belgian politicians also make use of ‘mosaic laws’.
115

 This is legislation, usually produced at 

the end of the year when time is running short, that combines various decisions into one bulky 

and fragmented law. Mosaic laws might include technical issues such as rectifications of 

errors or oblivions, legislative reactions to judicial decisions, and even regulations with a 

more substantial scope. When the Mosaic Law has a budgetary purpose, it is also 

denominated a ‘programme law’. Considering the emergency procedure for programme 

laws
116

, there is no time for a thorough evaluation of the proposal, nor for a substantial and 

critical debate.
117

 Also, although these programme laws are thus in principle limited to 

budgetary issues, in practice they are (mis)used for various other reasons.
 118

 More generally, 

the quality of mosaic laws often leaves much to be desired. Legal certainty can suffer when 

citizens have difficulties to identify and comprehend the provisions applicable to their 

situation. Also, considering that the parliamentary debate on the law is often seriously reduced, 

these laws lack democratic quality.
119

  

From this perspective, both majoritarian and supermajoritarian decisions might not be as 

democratic as critics of judicial review presume. These findings are not new, and have equally 

been picked up by Belgian politicians. Over the years, there have been considerable 

developments and achievements, at the national as well as the regional levels, driven by a 

growing awareness of the need to improve legislative quality.
120

 For example, all 

governments have improved the preparative stage, by introducing ex ante impact analyses to 

assess various policy options.
121

 These procedures include, to a greater of lesser extent and 

depending on the nature of the decision, scientific inquiries and consultations rounds with 

stakeholders. The goal is to understand the full scope of the issue, and to evaluate the 

necessity, efficiency, feasibility and balanced character of different alternatives. Belgian 

governments have also been developing new forms of consultation, such as open online calls 

for comments, to reach out directly to citizen(s) (groups). These novelties create new access 

possibilities alongside the traditional structures.
122
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In practice, however, these impact assessments are often circumvented through existing 

loopholes, such as the urgency procedures.
123

 At the federal level, the procedure is also 

criticized because many legislative proposals fall outside its scope of application.
 124

 Even 

when the ex ante analyses are executed, short deadlines and political culture limit their extent 

and efficiency. Politicians often consider the time-consuming impact assessment procedures 

to be redundant.
125

 Once a political compromise is reached, this is implemented in a detailed 

legislative text by government officials within the ministerial cabinets. This does not leave 

much room for alterations during the parliamentary procedure.
126

 Also, the impact 

assessments suffer from a lack of transparency. Due to scarce public information on the 

legislative proposal and the assessment procedure, interested actors are often too late to offer 

their suggestions.
127

 This is even more difficult for underprivileged minorities, such as 

detainees and refugees. Afterwards, it is often unclear which actors were consulted and 

whether their grievances were taken into account.
128

 Participants should be able to understand 

why their claim was found wanting. Without this feedback, the whole purpose of these 

consultations is defeated.
 129

  

 

In sum, not only does it seem more and more difficult to continue the cooperative tradition, 

some of the distinctive features of the Belgian policy-making process also appear to comprise 

barriers to effective governance.
130  

Some consociational mechanisms undermine the 

implementation of democratic values such as inclusiveness, transparency and rational 

decision-making. In short, consociational bargains reflect elite-centred negotiations which 

take place behind closed doors. Such negotiations do not entail a direct and broad-based 

citizen participation in the policy process. Also, negotiation logic might prevail over rational 

arguments. Notwithstanding there has been some progress, if ex ante legislative evaluation is 

to make a real difference, important challenges need to be addressed. Examples of further 

improvements are the greater use of more direct forms of consultation, an advanced visibility 

of consultation processes, a substantial critical debate instead of formal hearings and 

extensive, clear feedback. This will require further culture change and a high-level 

commitment.
131
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1.3. The deliberative component  

1.3.1. Deliberative performance defined by five, interrelated, key elements 

 

As demonstrated above, democratic legitimacy should not be equated with the simple 

balancing of majorities and minorities. Therefore, some authors argued that (temporarily) 

electoral supremacy alone cannot justify the supremacy of a political decision.
132

 Democratic 

legitimacy equally implies that all viewpoints are seriously taken into account, with 

consideration of the variety of perspectives in a heterogeneous society.
133

 Citizens do not only 

have the right to vote, but also the right to be heard and receive a rigorous answer.
134

 Also, 

outcome of a decision-making process should follow from reasoned argumentation.
135

 This 

second element is captured by the deliberative modality and is inspired by the theoretical 

literature on deliberative democracy.
136

  

Although there is an extensive overlap among the definitions, the term ‘deliberative’ has a 

large baggage of meaning, and therefore risks to create conceptual uncertainty.
137

 Nonetheless, 

there is a ‘minimal common denominator’ of the deliberative component.
138

 In short, 

deliberative theorists put forward an inclusive, transparent and reasoned weighing of interests, 

to achieve the best possible policy results.
 139

 Outcomes are only legitimate when all those 

subject to the decision in question had the chance to participate in its decision-making 

process.
140

 This also implies that each participant is treated with equal consideration.
141

 Also, 

instead of relying only or predominantly on the force of electoral strength, deliberative 

theorists promote persuasion by the better argument.
142

 The main interaction mode of the 

deliberative component is arguing and, in contrast with bargaining, is primarily meant to 

shape preferences and/or factual beliefs.
143

 These arguments must be couched in terms that 
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are accessible to everybody and could in principle be accepted by anyone.
144

 After this 

exchange of reasons, the decision-makers should articulate the justificatory ground for their 

final opinion. Irrespective of whether citizens assent to the particular content of the decision, 

they deserve, as equals, collective feedback.
145

 Although obedience is expected from those 

who are affected by this decision, the argumentative process is not closed indefinitely. On the 

contrary, the question may be reawakened in new rounds of debate. This continuity highlights 

a long run perspective, openness to persuasion and prevents the ossification of the 

deliberation process.
146

  

It is not my intention to summarize nor to judge the large collection of literature on 

deliberative democracy, but rather to concretise its essential features in a framework apt to 

evaluate deliberative performance. Hence, building on deliberative theory, I identify five 

interrelated, key elements of deliberative performance: a deliberative institution should (1) 

provide an inclusive forum, (2) deliberate internally (3) resulting in a transparent written 

decision (4) justified by rational arguments and (5) enhance constitutional dialogue. This 

definition captures the fundamental notions of deliberative theory: inclusiveness, transparency, 

rationality and dialogue. In addition, each element can be translated in certain “good 

practices”. Importantly, an institution that maximizes its deliberative performance intensifies 

its democratic legitimacy.
147

  

It is important to stress that these key elements are interlinked. More specifically, the 

definition implies a certain chronology. During the pre-decisional phase, a deliberative 

institution must enable an inclusive collection of arguments. This gives the decision-maker(s) 

all necessary tools to reach a collective, reasoned, conclusion. Next follows the actual 

decisional phase, which refers to the collegial engagement between actors involved in the 

deliberation process. Once a decision is adopted, it must be translated in a transparent, written 

piece that constitutes of rational arguments and has the capacity to enhance dialogue. If not, 

the post-decisional phase, where the decision should result in implementation, may be flawed. 

These consecutive phases do not shape a linear time-line, but highlight that the five key 

elements are interconnected. For instance, an inclusive procedure enables the deliberative 

institution to engage in a comprehensive internal debate, and formulate an accurate decision. 

Also, for a decision-making process to be truly inclusive, the deliberative institution should 

show that all viewpoints were seriously considered. Without transparency on the justificatory 

ground for the final decision, participants may feel deceived.
 148

 Finally, the quality of the 

reason-giving affects the consequential character of the decision. Compliance with the 

decision can only be expected if all participants can reasonably embrace the given 

justification.  
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Although deliberative theorists seem to agree on what the deliberative component 

substantively includes, it is not always clear which institution should be responsible for this 

performance.
149

 Also, as Mendes stated, “not all institutions are designed to be deliberative 

and of those intended as such, not all are equally so”.
150

 Although some deliberative theorists 

are sceptical about the deliberative role of courts
151

, many accept that they can provide an 

additional deliberative forum.
152

 Some authors go even further and argue that, while 

legislators are best suited to fill in the electoral modality, (constitutional) courts might be 

more apt to function as deliberative institutions.
153 

I believe that both institutions are capable 

to reinforce the deliberative modality. However, courts can provide an alternative route when 

the legislative branch falls short.
 154

 A legislative decision might be formally legitimated, but 

does not necessarily meet the substantive democratic standards.
155

 As accurately formulated 

by Guarniere and Pederzoli, “The chances that individual and collective interest will use the 

courts depends on the judiciary’s ability to answer to such claims; this, in turn has to be 

evaluated with respect to the ability of other institutions to respond effectively to social 

demands.”
156

  

 

In what follows, I delineate the five key ingredients of deliberative performance separately 

and explain their added value in a democratic policy-making process. The main argument is 

that, because of the specific expectations that weigh on courts
157

, a true deliberative 
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performance is within reach. Courts can therefore complement and influence the democratic 

policy-making process in a positive way. To strengthen my argument, I reiterate some of the 

malfunctions of the legislative decision-making process. It is not my intention to demonstrate 

that the legislative process cannot be deliberative, but merely to point out the potential ex post 

value of constitutional review. It is important to stress that although courts may legitimately 

prevent majorities from compromising the rights of minorities, they may not make 

compromises in their name.
158

 At the end of each section, I enumerate the judicial good 

practices expected from a deliberative constitutional court.   

 

1.3.2. Constitutional courts as deliberative institutions 

1.3.2.1. Inclusiveness 

 

First, a deliberative institution should provide an inclusive forum where all interests, values 

and information are collected and examined.
159

 All those affected by a decision, should be 

able to present their suggestions and grievances.
160

 The inclusiveness of the procedure is 

essential for two reasons. First, an inclusive process improves the understanding of the 

problem definition and amplifies information and resources.
161

 The collection of information 

is particularly important because no amount of hypothetical reasoning can bring out all the 

complexities of a policy-issue.
162

 In that sense, inclusiveness advances the quality of the 

decision.
163

 In addition, an active and wide-ranging involvement can create popular support 

for the decision, even if not all citizens agree with the outcome.
164

 As empirical research has 

shown, the perception that the decision-making procedure was fair is at least as important as a 

favourable decision for the satisfaction from the parties in the procedure.
165

 Hence, under the 

condition of a transparent, qualitative justification, the perception of an inclusive procedure 

enhances the effective implementation of the decision.   
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In order to ensure the inclusiveness of the procedure, an institution should have an open-

access policy, lowering the threshold for all citizens to articulate their wishes and concerns. 

Moreover, a deliberative institution should not remain passive, but should actively gather as 

many viewpoints as possible. For this purpose, the institution should consult with different 

individuals, interest groups, business organization etc
166

 and should look for information in 

external sources like doctrine, case law or comparative research. In addition, inclusiveness 

does not only imply the opportunity to be heard, but also an obligation to listen.
167

 A 

deliberation institution should be responsive to all arguments and counter-arguments that have 

emerged. This should be translated in that fact that each participant receives, equal to its input, 

a rigorous answer.
168

 In conclusion, inclusiveness as component of deliberative performance 

entails an open-access policy, an active engagement in search of evidence-based decisions and 

an equal responsiveness to all those affected by the decision.   

 

Hence, an inclusive legislative decision-making is the first step towards qualitative, effective 

legislation. Yet, including all citizens in this procedure is practically impossible. Because of 

the scale problem, individuals usually authorize –through elections- a group of representatives 

to express their different opinions.
 169

 As mentioned when studying the electoral component, 

this process has proved to be effective but (sometimes) incomplete. Contemporary societies 

are characterized by a multiplicity of opinions. Viewpoints that were not brought forward 

might not be, possibly unconsciously, taken into account. Moreover, this might also happen 

purposely, for reasons of time pressure or competing priorities. Consociationalist systems, 

which structurally include minority groups in the policy process promote elaborate 

consultations between political parties, take a step in the direction of more inclusiveness. 

However, consociationalism is also closely linked with elitism and corporatism. This implies 

the involvement of a fixed set of traditionally defined groups, limiting the participation 

possibilities for those who do not fit in these traditional categories.
 170

 Finally, not all citizens 

might be entitled to vote, excluding for example refugees or detainees, making them 

additionally vulnerable for a violation of their rights.
 171

 In short, relying on electoral 

mechanisms to achieve the full representation of society may prove to be difficult.
172

  

 

Such failures may create the need for and reliance in responsiveness from other institutions. In 

particular, constitutional courts - if this possibility is institutionally provided - can offer access 

to those who were excluded from the policy process or who found their claim wanting. There 
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are several procedural constraints that weigh on constitutional courts that enhance the 

inclusiveness of the review procedure. First, individuals usually do not need (strategic) 

resources or wide popular support to gain access to the court, thereby including marginal 

groups in society that usually have little chance of pressing their grievances in the public 

forum. Also, although there might be some form of docket control or conditions of 

admissibility, judges are usually expected to provide a decision once the case has been lodged. 

Finally, they are obliged to hear both parties before the decision can be taken.
173

  

 

Therefore, the review procedure provides a forum for interaction between all participants, 

who are considered as equals: The initiating parties, who demand the annulment of the 

legislation, the defending party who should demonstrate that the legislation is justified
174

 and 

the intervening parties, who can submit a memorandum to support the claim of one of both. 

This allows all parties, including the government responsible for the challenged law
175

, to 

insert arguments into the constitutional debate that may have been overlooked or neglected in 

the course of the parliamentary proceedings.
176

 The success of the constitutional claim does 

not depend on coalition-forming between political groups, but rather on the strength of the 

legal argument.
177

 Therefore, constitutional adjudication can provide a mode of participation 

which can counteract some of the ways in which normal democratic politics can disadvantage 

the poor and powerless in society.
178

   

 

Additionally, courts do not only gather information from the involved parties, but might also 

undertake their own research. For example, judges can make use of external sources such as 

doctrine, (inter)national case law or comparative research.
179

 However, it may be delicate for 

a Court to actively undertake certain investigations (e.g. consultations, scientific inquiries) 

because the selection process might show prejudice. Therefore, the available information may 

be limited to what the directly involved participants bring before the court. Without the 

possibility to invite others into the discussion,  the quantity and quality of information will 

depend on the salience of the specific case and the (public) mobilization to contribute.
180

  

 

In conclusion, it is essential that the court’s rulings follow from a critical evaluation of the 

available arguments, which should be expressed in a justification that is equally responsive to 
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all participants. Hence, an evaluation of responsiveness calls for a careful review of the 

degree to which the Court avoids making uncontested claims without support. This 

deliberative quality will be further explored in sections 1.3.2.3. and 1.3.2.4. on the 

transparency and rationality of the justification for the judicial decision.  

 

Judicial good practices: 

- A broad interpretation of the conditions for admissibility (open access policy) 

- If there is a form of docket control: transparency on the reasons for denial/acceptance 

- Research activities: enquiries, consultations 

- Equal responsiveness to all participants (> justification) 

1.3.2.2. Internal deliberation 

 

Next, deliberative institutions should deliberate internally as to define and refine the collected 

arguments. The participants should engage in a conversation and discuss the value of the 

different arguments.
181

 In a shared belief about the potential existence of a ‘right’ answer, 

they will have to persuade each other and produce a collectively reasoned decision.
182

 This 

process of persuasion assumes that the involved deliberators are willing to revise their initial 

opinion.
183

 Although deliberation is not infallible, it is believed to produce decisions that are 

substantially superior to those that follow from other kind of decision-making processes.
184

 

 

In the legislative process, deliberation may be a phase before voting.
185

 In that sense, voting 

may serve to merge reflective judgments about the common good. However, a political 

discussion in a consociational polity may also fall short of the ideal standard of deliberation. It 

is said that, while bargaining, politicians do not necessarily persuade each other with reasoned 

arguments. Rather, bargaining is a process of give-and-take in order to settle on an agreement. 

Hence, the negotiation process does not aim to change the opinions of the deliberators, but to 

trade mutually advantageous concessions.
186

 This might create a gap between what is 

politically opportune and accomplishable, and what would be the most adequate and 

efficient.
187

 Hence, policy outcomes do not necessarily reflect rational arguments that result 

from creative and reasoned exchanges of diverging viewpoints.
 188

 Although this negotiation 
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strategy might improve acceptance of the rule on a short-term basis, the lack of a sufficient, 

rational justification might cause problems in the long run.  

 

Constitutional courts are collegial institutions, where the judges are expected to discuss the 

cases internally.
 189

 In practice, one judge –or more precisely, the law clerk working for this 

judge- produces an initial draft and circulates this to his or her colleagues. This initial 

circulation invites input from other judges (law clerks). They may answer with propositions 

for changes in the original opinion draft. Notwithstanding the possibility of publishing a 

minority separate opinion, the judges need to persuade each other in order to form a majority. 

When justices form this majority, they inevitably compromise their individual preferences. 

Yet, courts are not expected to bargain, which is private-driven.
190

 Rather, this collegial 

decision-making process might lead to a creative solution that was not anticipated by one of 

the judges alone.
191

  

An evaluation of the internal deliberation process presupposes that internal documentation or 

separate opinions are available. As discussed in the second chapter, this is not always the case. 

Nonetheless, an elaborate justification (infra) can reflect the process that has led to the final 

conclusion.   

Judicial good practices: 

- A collegial decision-making process where judges exchange arguments and persuade each 

other during internal discussions. 

1.3.2.3.  Transparent justification 

 

When an institution has reached its final decision it should be communicated to all those 

affected by it. This reason-giving requirement calls for transparency on the justificatory 

ground for the decision, which is essential for two reasons. First, as Shapiro argues, ‘a 

decision-maker required to give reasons will be more likely to weigh pros and cons carefully 

before reaching a decision than will a decision-maker able to proceed by simple fiat.’.
 192

  By 

demanding the display of reasons, decisions become verifiable and the decision-maker can be 

held accountable. Therefore, it is a mechanism to avoid arbitrary decision-making.
193

 

Secondly, the quality of the reason-giving affects the degree to which their decisions are 

perceived as legitimate. This substantive legitimacy is important, since it affects how external 
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actors will react to the decision.
 
On the one hand, citizens affected by the decision might 

simply be convinced by the provided reasons.
194

 Nonetheless, acceptance might also occur 

despite the fact that the parties disagree with the decision.
 
 They might accept the collective 

outcome as the result of a reasoned exchange of diverging viewpoints.
195

 Experimental 

research suggest that a transparent reason-giving is an effective tool to ensure compliance.
196

  

Therefore, an elaborate but precise justification should clarify which arguments were found 

most persuasive.
197

 The claims of those who are touched by the decision should be addressed, 

not by merely enumerating all individual viewpoints, but by showing that they were seriously 

considered.
198 

A deliberative institution should show its responsiveness, by equally attending 

all claims, values and perspectives.
199

 As mentioned before, failing to be responsive to all 

perspectives also compromises the inclusiveness of the deliberative procedure. As a corollary 

to this substantial requirement, the decision and its justificatory ground should also be 

publically accessible for anyone interested in reading it.
 200 

 The nature and the extent of this 

reason-giving depends on the salience and the context of the particular decision.
201

 For 

example, a controversial theme might require a more detailed account of all the deliberative 

analyses, while a concise report can suffice when the decision is rather straightforward.  

In principle, legislative decisions are discussed publicly in Parliament, resulting in an online 

published report.
202

 These preparatory documents might be very useful to reconstruct the 

deliberation process, but they are often unclear and incomplete.
 
Even if legislation is 

evidence-based, this might not be traceable in preparatory documents. Moreover, in 

consociational systems, much policy-making (usually big decisions and bargains) is 

consciously kept opaque.
203

 Not only may this affect the quality of the decision, a lack of 

transparency makes it difficult to evaluate the bargaining process between government 
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officials. It is difficult to hold decision-makers accountable when there is insufficient 

information to evaluate their decisions.
 204

 As mentioned above, comprehension and the 

impression to be heard are important factors to stimulate acceptance.   

Again, the review procedure may provide an ex post route to receive transparency on why 

some arguments were found more persuasive than others.
 205

 The requirement to give reasons 

for their judgments is a special burden that weighs on courts.
206

 Constitutional courts must 

clarify why they consider challenged legislation to be mandated by with the Constitution or 

not.
 207

 They are expected to examine the arguments of all involved parties profoundly, and 

respond in a juridical and logical way.
208

 In addition, judicial opinions are publically 

accessible. This means that the legislator, other judges and the general public have access to 

the decision, as well as to the reasons underpinning it.  

In constitutional adjudication, judges employ specific tools that can enhance the transparency 

of their decisions. First, to maximize clarity on the justification for their rulings, constitutional 

courts may document their judgments with citations to a variety of authorities.
209

 Judges are 

expected to invoke appropriate legal authority for their decisions.
210

 This provides a means for 

judges to relate their reasons back to other relevant sources. Ultimately, the external audience 

addressed by the Court should be able to understand and accept the decision. The proper use 

of citations helps to make this more convincing.
211

 A more detailed analysis of the role of 

citations in constitutional adjudication will be discussed in chapter six. Second, most 

constitutional courts have adopted a fixed argumentative framework for rights adjudication, 

based on the proportionality principle.
212

 The last (and most important) stage of this 

framework is the ‘justification test’, during which the Court evaluates whether the policy 

objective is legitimate; whether there is a causal relation between the challenged provision 

and this objective (rationality test); whether the least restrictive means were chosen to further 

that objective (necessity test); and whether the relation between the objective and the 

provision is proportional (proportionality test). The fixed character of the framework 

enhances the transparency on how the decision came about. Step by step, it should be 
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specified how information is weighted and combined to form a decision.
213

 Hence, when 

following the justification test sequentially, the decision cannot easily be concealed behind an 

evasively drafted justification. The advantages and pitfalls of use of the justification test as 

argumentative framework in fundamental rights adjudication will be studied in more depth in 

chapter seven.       

Judicial good practices:  

- Consequent application of a fixed framework (‘justification test’)  

- Citations to external authorities  

- Show responsiveness by equally addressing all perspectives  

1.3.2.4. Rational justification 

 

The reason-giving requirement goes beyond transparency to a requirement of giving ‘good’ 

reasons.
 214

 Hence, this deliberative element explicitly relates to the substantive quality of the 

decision. The question arises to which arguments should be considered in the deliberation 

process. Many authors have already debated about this difficult and delicate question.
215

 In 

short, a deliberative institution should justify its decision with arguments that are relevant and 

correct as to fact, law and logic.
 216

 It should take into account universal objective standards, 

such as the rules of evidence, methods of scientific inquiry and the values of efficiency and 

effectiveness.
217

 It is considered essential that all participants of the deliberation process 

should be able to reasonably embrace the provided arguments.
218

 They should also have the 

capacity to challenge the validity of the arguments.
219  

The relevance and credibility of 

arguments can change over time in response to new insights, interpretations or empirical 

evidence.
220

 Ultimately, it is through the process of deliberation that the value of the 

circulating arguments is determined.  

                                                 
213

 JL Gibson, ‘From Simplicity to Complexity: The Development of Theory in the Study of Judicial Behavior’  

(1983) 5 Political behavior 7, 15. 
214

 M Shapiro and A Stone Sweet, On Law, Politics and Judicialization (Oxford University Press 2002) 245. See 

also CH Mendes, Constitutional Courts and Deliberative Democracy (Oxford university press 2013) 25. 
215

 E.g. CH Mendes, Ibid 16: “this is one of the most controversial domains of deliberative theory”. Also see JM 

Makau and DL Marty, Dialogue and deliberation (Waveland Press 2013) 245-246; W Lucy, ‘Adjudication’ in J 

Coleman and S Shapiro (eds.) The Oxford Handbook of Jurisprudence and Philosophy of Law (Oxford 

University Press 2002) 228-247; A Baker, ‘Proportionality’ in H Fenwick (ed) Judicial Review (LexisNexis 

2014) 302. 
216

 See E Brems and L Lavrysen, ‘Procedural Justice in Human Rights Adjudication: The European Court of 

Human Rights’ (2013) 35 Human Rights Quarterly 176,181; M Shapiro and A Stone Sweet, On Law, Politics 

and Judicialization (Oxford University Press 2002) 244. 
217

 J Parkinson, Deliberating in the Real World: Problems of Legitimacy in Deliberative Democracy (Oxford 

University Press 2006) 125; JM Makau and DL Marty, Dialogue and deliberation (Waveland Press 2013) 245-

246.  
218

 A Guttman and D Thompson, ‘Deliberative democracy beyond process’ (2002) 10 The Journal of Political 

Philosophy 153, 158. These authors argue that substantive principles are integral to the deliberative process itself. 
219

 JS Dryzek Deliberative Democracy and Beyond  (Oxford University Press 2000) 70;  J Knight and J Johnson, 

‘Aggregation and Deliberation: on the Possibility of Democatic Legitimacy’ (1994) 22 Political Theory 277, 

285-286.  
220

 A Guttman and D Thompson, ‘Deliberative democracy beyond process’ (2002) 10 The Journal of Political 

Philosophy 153, 166. 



39 

 

In principle, legislative decisions should be based on relevant social and economic 

considerations as well as the best scientific information. Such calls for evidence-based 

legislation have become widespread, especially in recent years.
221

 In general, the legislator is 

equipped to decide to select the most effective measures to achieve its policy aims. In 

particular, this is usually determined via different methods of ex ante evaluation, such as 

consultations, impact assessments and cost-benefit analyses.
222

 Yet, the legislator does not 

always make proper factual prognoses. On the contrary, the support for a statute might be 

influenced by various exogenous or arbitrary factors.
 223

 For example, public pressure may 

incite the legislator to take measures that may not have the intended effect, because the public 

does believe that these have such effect.
224

 Legislation may be approved without an effective 

assessment of its potential impact.
225

 Moreover, in consociationalist systems, the bargaining 

process between sub-groups is mainly based upon strategy to exchange resources and 

potential benefits. The result may be a compromise to which all sides can reflectively assent, 

but not a universal agreement that results from a creative and reasoned exchange of diverging 

viewpoints.
226

 As mentioned before, this might improve acceptance of the rule on a short-term 

basis, but the lack of a sufficient, rational justification might cause problems in the long run.  

Courts do not set up policies, but assess the strength of the reasons supporting a decision 

made by the elected branches. The question is not whether a decision is desirable or not, but 

whether it is compatible with the Constitution.
227

 Moreover, courts are expected to justify 

their decisions in terms that can be universalized.
228

 For that purpose, they are restricted by 

pre-existing legal materials and factual information.
229

 When citing authorities to underpin the 

judicial decision, they should be applicable – or discussed to find inapplicable – to the 
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constitutional question.
230

 Additionally, they should be persuasive
231

, by virtue of their 

institutional embedding and/or because of their content.
232

 

 

Some constitutional questions require specific expert knowledge, in particular when the 

legislation under review is based on normative assumptions that need empirical 

clarification.
233

 Through the before-mentioned proportionality analysis applied in fundamental 

rights adjudication, the Court examines the reasonableness of the law.
234

 By its nature, the 

justification test is a factual enquiry, especially the evaluation of the challenged measure’s 

‘suitability’ and ‘necessity’.
235

 Because the test concerns the efficacy of means and the nature 

and acceptability of side-effects, questions about empirical causality are built into it.
236

 For 

instance, evidence might show that the challenged measure does not advance the stated 

purpose, or that an equally effective measure is available that would mitigate the 

infringement.
237

 The argumentative space implied in the proportionality test compels courts to 

look for evidence to substantiate their assessments.
238

 When the measure has already been in 

place for a while, it is easier to determine in hindsight whether the pursued goal has been 

reached.
239

 Yet, this proves more difficult when courts need to make a probability estimation 

of the measure’s effectiveness. Moreover, challenges to legislative decisions may bring into 

courts questions relating to the quality and interpretation of evidence.  

 

There are several strategies for judges to deal with such empirical questions.
240

 Some argue 

that the judicial role should be limited to the review of the adequacy of legislative process. 
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According to this view, constitutional courts should verify whether the major issues were 

addressed and that the decision is based on a proper ex ante evaluation (investigations, studies, 

impact assessments, consultations) and sufficient parliamentary debate.
241

 In other words, the 

justification test would only require evidence that the legislation was a product of legislative 

evidence-based decision-making.
242

 Yet, a lack of transparency during the policy-making 

process can make it difficult to evaluate its adequacy ex post. In other words, the decision 

may be evidence-based, without this being apparent from the preparatory documents.
243

 Also, 

although the inadequacy of the legislative process may have caused a constitutional 

infringement
244

, this is not necessarily the case. The legislation may be substantially justified, 

although the process leading up to this decision has not been executed properly.
245

 The other 

way around, deference on the grounds of procedural arguments does not necessarily give 

appropriate constitutional protection to the litigants involved in the review procedure.
246

  

Others seek a more substantive role for courts.
247

 These scholars point out that it is 

impossible to avoid scientific and technical issues, in order to evaluate the justifiability of 

legislative decisions. The question of whether a policy is reasonable often depends on the data 

on which it is based. Therefore, it is said, courts should evaluate whether there is sufficiently 

convincing and robust evidence in support of the claims of the litigants – either supportive or 

in contrast with the legislator’s assumptions. For this purpose, judges can rely on the 

statement of policy makers and the preparatory documents that reflect the bases for adopting 

the challenged measure. In addition, the initiating and intervening parties may equally bring 

forward evidence to support their claim. Yet, when no evidence is brought before the Court, 

judges may struggle with the fact that the proportionality assessment may require the 

collection of ‘fresh’ evidence.
 248

  Academic articles and scientific studies can have a principal 
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utility as research aids, but research varies enormously in quality.
249

 Also, lawyers - especially 

in Continental Europe - are usually not trained to interpret nor evaluate the accuracy or 

reliability of scientific evidence.
250

 Hence, they are not familiar with the statistical language 

and may feel incompetent to judge, in particular when drawing causal interferences.
251

  

 

Therefore, it is important to facilitate the judiciary on this point.
252

 In particular, the (technical) 

input into the judicial process should be maximized and the scientific competences of judicial 

decision-makers should be broadened.
253

 First, increasing the quantity and quality of 

information presented to a court increases the probability that it will reach evidence-based 

decisions. The defending party may introduce arguments to prove that the measure’s 

justifiable, even when this does not follow directly from the parliamentary documents. Yet, 

the defendants cannot occupy a uniquely privileged position in this regard. All involved 

parties or amici curiae, if they are allowed to participate
254

, should be able to put information 

into perspective and (empirically) evaluate its significance.
255

 Finally, if needed, judges 

should rely on existing scientific expertise or invite experts.
256

 As a general guideline, courts 

should place confidence in expertise to the extent that (a) it has survived the critical review of 

the scientific community, (b) has used valid research methods, (c) is generalizable to the legal 

question at issue and (d) is supported by a body of other research.
257

 Second, although the 

presence of legal specialists is vital for a court to understand and solve each case within the 

constitutional framework, it is especially helpful when at least one of the judges (or law clerks) 

is trained in interpreting and evaluation empirical evidence.   
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When both sides in the review procedure bring forward contradictory evidence, uncertainty 

prevails. Hence, then it must be decided whom to grant the benefit of the doubt. The Court 

should avoid giving automatic and unquestionable deference to the Parliament in matters of 

factual prognosis.
258

 A possibility is to introduce a certain scale of intensity of review: the 

more serious the constitutional infringement, the stronger the burden of evidence on the 

legislator.
259

 Also, only when the legislation emerges from a reliable process of legislative 

fact-finding, consultation and expert opinion, the Court can attribute a degree of deference.
260

 

Yet, until an effective standard of control is established, courts in continental Europe
261

 may 

remain reluctant to use and cite scientific evidence.
 262

   

 

Good practices:  

- Citations to relevant and persuasive authorities 

- If needed, an inquiry into empirical evidence to establish the relation between legislative 

means and ends 

1.3.2.5. Constitutional dialogue 

 

Finally, through its decisions, a deliberative institution should contribute to the dialogue on 

how reconcile the Constitution with the accomplishment of public policy objectives. The goal 

should not be to close, but instead to facilitate and enrich democratic debate. The decision, as 

well as the display of the reason-giving, should spark an interactive engagement of other 

actors. It should be ‘consequential’, meaning that it has an impact upon collective decisions or 

social outcome.
263

 In particular, the decision can be educational both about the respective 

subject matter and about the deliberative skills themselves
264

, which can be useful in new 

rounds of debate. In that regard, deliberation is an ongoing process aiming at the amplification 

of high-quality decisions.
265

 The dialogue dimension is the culmination of all previous 

elements. When the decision lacks other qualities such as responsiveness, transparency or is 

not well-founded, this will hamper the institution’s capacity to weigh on individual or 

collective behaviour. Also, this counteracts the underlying premise of mutual understanding 

between different actors, which is essential to enable dialogue.  
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Within a democratic polity, constitutional dialogue may appear between several institutions. 

Instead of concentrating on who has the last word, the three branches of power should rather 

be seen as participants in an argumentative circle.
266

 Each participant in this inter-branch 

interaction (the constitutional court, legislature, other courts and the citizenry)  has a distinct 

role to play and carries some deliberative responsibilities.
 267

  While constitutional review is 

centred on the importance of maintaining fundamental, substantive and procedural values, the 

legislature focuses on promoting certain social or economic goals.
268

 An essential aspect of 

this dialogue is its ongoing character, where no branch has the last word. This does not mean 

that the process is never-ending, but rather that it holds the promise of reaching a decision to 

which both institutions can acquiesce.  

For the purpose of this thesis, I concentrate on how constitutional courts engage in 

constitutional dialogue.         

 First, courts can incorporate legislative arguments into their rulings. During the review 

procedure, the government is entitled to give reasons that support the challenged legislation 

and defend its view about the proper constitutional balance.  In particular, the government 

“must disclose what it has done to formulate the policy: its investigation and research, the 

alternatives considered, and the reasons why the option underlying the policy was 

selected”.
269

 In that sense, the review procedure entails a ‘burden of justification’ on the 

legislative branch.
270

 The legislature is considered to have considerable expertise and 

resources to pursue its policy objectives.
271

 References to parliamentary or other preparatory 

documents reflect that the court does not only wants to persuade, but can also be persuaded in 

return.            

 Next, constitutional courts indicate the boundaries of what is constitutionally 

acceptable.
272

 When the court decides that there is no constitutional infringement, this 

provides an indirect but explicit justification for the legislative outcome. In that sense, the 

review procedure adds legitimacy to the challenged legislation, stimulating compliance from 

the litigants. Yet, the review procedure may also draw attention to fundamental values that 

may be ignored or finessed in the legislative process.
273

 Many constitutional courts have 

developed methods to send –whether enforceable or not- incentives stimulating reaction from 
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the legislator and the judiciary.
274

 More specifically, courts can address its audience through 

creative case dicta (“modulated outcomes”). An in-depth study of case outcomes as vehicles 

for constitutional dialogue follows in chapter five. In addition, to facilitate the follow-up of 

judicial recommendations, courts should make clear why the legislation was invalidated or 

modulated. Transparency on the justificatory ground is therefore considered essential. To give 

substantial advice to the legislator, the Court can use a step-by-step analysis (‘the justification 

test’) and/or refer to external authorities.     

 Furthermore, the review procedure can educate the legislator on the deliberative 

practice itself, by exposing the defaults in the legislative policy-making process. Post hoc 

reason-giving might not be sufficient to rectify the lack of inclusive dialogue and reasoned 

elaboration during the parliamentary procedure. If the constitutional court points out that the 

unconstitutionality of a provision is caused by a deficient deliberative performance
275

, this 

sends a strong signal towards the legislator. It should make the legislator aware of the 

importance of a proper ex ante assessment of the legislative proposal.
 
This can, in turn, 

promote a broader culture of proof, evidence and rationality in policy-making.
276

 Even when 

post hoc reasons can substantively justify the decision, the Court may explicitly point out that 

these reasons were unavailable during the prior parliamentary procedure. This is important, 

since a decision-maker who is stimulated to give reasons may be less prone to arbitrary, 

capricious, self-interested or otherwise unfair judgment.
277

 Consequently, the case law of the 

Court affects the quality of the parliamentary debate and the policy decisions that follow from 

this debate.  

 

Subsequently, the dialogue returns to the legislature, which considers if and how to respond to 

the court’s decisions.
278

 The legislature may devise a response that accomplishes it policy 

objectives and that is respectful of the Constitution, without merely acquiescing the judicial 

opinion
279

.
280

 Finally, this legislative response may equally be challenged anew before the 

constitutional court. If so, it might aid the court when the legislature has incorporated the 

language of judicial review (e.g. “reasonable boundaries”) into parliamentary documents.
281
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In that sense, both the review as the legislative procedure is a continuation of dialogue on how 

to reconcile the Constitution with the accomplishment of public policy objectives.
282

  

Up till now, I have concentrated on the relation between the Court and policy makers. 

Nonetheless, constitutional dialogue should ideally incorporate both society-wide and 

institutional aspects.
283

  First, the court’s decisions may be relevant for other members of the 

domestic or foreign judiciary. It may help them to comprehend the outcome of the case. For 

domestic judges, the judgments of the BeCC provide guidelines on the interpretation and 

application of Belgian legislation. Foreign judges, on the other hand, may rely on the BeCC’s 

case law for inspiration when they come across a similar constitutional question. It has been 

noticed that constitutional courts often face common issues, and that they increasingly scan 

foreign jurisdiction to solve these issues.
284

  

Finally, the fact that the Court’s case law is publicly accessible for the society at large allows 

others, such as legal scholars or the media to study and discuss the case law profoundly.
285

 It 

is particularly important to recognize the importance of involving the citizenry in ongoing 

debate, because it is their responsibility to select the representatives in Parliament. News 

reporting of a judicial decision can bring an issue to public attention and can inform public 

opinion. Even if the claimant loses in Court, the public outcry can be such that legislators are 

forced to address the issue. In other words, constitutional adjudication can raise public 

consciousness of the merits of the case and build up political pressure in support of a potential 

wider campaign.
286

 Therefore, the Court’s judgements can enrich collective deliberations.
 
The 

practice of widespread debate on difficult and important constitutional questions led scholars 

to the conclusion that constitutional review should be considered as a countermajoritarian 

opportunity, instead of difficulty
 
.
287

 

Judicial good practices: 

- Engaging with legislative arguments 

- Including signals in the case dictum and justificatory ground. Those signals can relate 

to the substantial boundaries of what is constitutionally acceptable or to procedural 

defaults when they have caused a constitutional infringement.    

- Constitutional dialogue is the culmination of the other ingredients of deliberative 

performance. Hence, a lack of transparency, responsiveness or rationality hinders the 

Court’s dialogue enhancing capacity.  
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1.4. Conclusion  

 

In this first chapter,  the focus was on the role of constitutional courts in democratic systems. 

It was argued that, although the aggregation of viewpoints through and after recurring 

elections is essential to democracy, it does not automatically guarantee the quality or 

legitimacy of the policy-making process. Policy-making should equally comprise a 

deliberative component, consisting out five interrelated key elements: inclusiveness, 

persuasion amongst colleagues, transparency, rationality and dialogue. Together, these five 

key elements form a deliberative practice, defined by the circulation of arguments between 

the decision-maker and all actors affected by their decisions. Only when the legislative branch 

fails to observe some of these key ‘standards of excellence’, the constitutional court is called 

upon to step into the breach.
288

 From this perspective, constitutional review is not merely a 

“necessary evil to be tolerated for the community’s self-protection against abuses of 

power”
289

. On the contrary, when a court performs as a deliberative institution, the legal 

quality and legitimacy of democratic policy-making is reinforced. In that sense, deliberative 

theory helps to overcome the counter-majoritarian objections against constitutional review.
290

 

 

However, not all constitutional courts fulfil these normative deliberative expectations. Every 

court may be more or less permeable to spark and channel the deliberative quality of 

democratic policy-making. They must function within a certain environment, defined by 

institutional and political constraints. First, courts must have the necessary institutional tools 

to be able to perform as a deliberative institution. Moreover, considering that courts always 

need to function within a certain political context, other expectations may equally weigh upon 

the decision-making process. The next chapter looks into the factors that may influence 

judicial behaviour. To illustrate this part of my thesis, the Belgian Constitutional Court will be 

examined as a case study.  
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II: THE CONTOURS OF JUDICIAL DECISION- 

MAKING 
 

In the previous chapter, it has been discussed how constitutional courts may enhance the 

deliberative quality and legitimacy of democratic policy-making. This led to the formulation 

of a handful of judicial good practices, such as following a fixed argumentation framework, 

using relevant and persuasive citations to underpin judgments and communicating with the 

legislator through modulated rulings. However, deliberative performance is an intertwined 

and complex endeavour and may differ between courts and, importantly, between cases. 

Variety in the court’s behaviour suggests how the court perceives its own role in democratic 

society. Therefore, it is enlightening to evaluate which forces play upon constitutional judging. 

The second part of this thesis aims to build a bridge between the normative framework and 

the case law analysis. In particular, it is explored which factors may influence the Belgian 

Constitutional Court’s behaviour. These contours of judicial decision-making must be 

recognized in order to fully comprehend the role of constitutional courts in a democratic 

society. 

The underlying theory on which the empirical analysis is based, is set out in two chapters. In 

the first, the institutional setting of the BeCC is explored. This framework, decided upon by 

the legislator, shapes the background against which the Court takes its decisions. The tools 

available to the Court do not only indicate the prospects of deliberation, but also affect the 

choices the Court (can) make(s).
 

The establishment and further development of this 

institutional framework is situated within the Belgian political context, which can be defined 

as consociational. Special attention will be paid to the parliamentary preparatory documents, 

which show how the rules regarding the BeCC’s decision-making process should be 

understood and applied. They also show how the rationale behind the steps in this 

development may still raise expectations towards the Court’s behaviour. Throughout this 

chapter, it will also be explored to what extent the BeCC’s institutional framework differs 

from that in other countries. The reason for the comparative exercise is to facilitate cross-

country evaluations but also, at the same time, to set appropriate limits on the extent to which 

the findings of this study may be generalized to other constitutional courts. It also indicates 

the strength of the BeCC’s deliberative potential in comparison to other systems. In particular, 

references are made to other ‘Kelsenian’ civil law constitutional courts in Continental Europe 

– many of which share characteristics with the BeCC. In addition, it is also interesting to 

explore the setting of courts that differ considerably from the BeCC – in particular the US 

Supreme Court (USSC) and South-African Court (SACC). The USSC was established long 

before the BeCC (1789) is usually discussed as the model example of a Supreme Court in a 

common law system. Moreover, taking into account that the case law of the USSC is 

particularly well-explored by academics, this allows (especially in the empirical part of this 

thesis) for a reflection upon how different institutional environments shape judicial behaviour. 

The SACC –like the BeCC- functions within in a heterogeneous society. Although the 

country’s political structure does not entirely adhere to Lijphart’s consociationalism, several 
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power-sharing mechanisms have been set in place to politically involve and protect the 

different sub-groups in this divided society.
291

 Hence, exploring the SACC’s framework also 

enables further reflection upon the role of a constitutional court within a divided society. Also, 

the South African Constitution is adopted rather recently (1996) and is therefore inevitably 

influenced by other constitutions and charters that preceded it.
292

Therefore, as will be 

discussed below, the institutional framework includes many features that can be defined as 

deliberative. 

In the second chapter, I elaborate on the specific case characteristics that might widen or limit 

the Court’s room of manoeuvre within these institutional boundaries. Although judicial 

behaviour may be fuelled by the willingness to maximize impact on the legitimacy and 

quality of democratic policy-making, other factors may also play a role. Many scholars, 

especially in the US, have tried to explain the choices justices make. This literature has 

produced useful insights and contributed to the expanding of our understanding of judicial 

behaviour. More specifically, a particular strand within this literature focuses on how the 

context wherein a Court functions influences its case law. Importantly, courts are not isolated 

institutions. On the contrary, prior studies have shown that courts recognize the 

interdependency of their behaviour in a forward looking way.
293

 In particular, without legal 

mechanisms to ensure compliance with their rulings, courts must rely on other strategies to 

stimulate such implementation. For this purpose, they must anticipate the reactions from other 

relevant actors such as the legislator, litigants, ‘regular’ courts or the general public. Situating 

the Belgian Constitutional  Court within its institutional and political context, it is argued that 

this ‘strategic model’ may offer an explanation for variation in the Court’s case law.  
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Chapter 2 – The institutional framework of the Belgian Constitutional 

Court  

2.1. Introduction  

 

Institutional devices function as accelerator or brake of the deliberative project.
 294

 Although a 

set of favourable procedural routes does not guarantee the quality of the deliberative 

performance, they do constitute the minimal conditions for such aim. In a relatively recent 

book of Mendes, the procedural choices were enlisted that legislators must make if they want 

to design a deliberative constitutional court.
295

 Other authors have equally enumerated 

procedural factors furthering the deliberative potential of constitutional courts.
296

 In addition, 

the framework may leave room to the court for self-regulation. This, in turn, may lead to a 

constant refinement of the procedures themselves.
297

 In this chapter, the institutional setting of 

the Belgian Constitutional Court – and how this developed over time - will be explored as a 

case study. 

The establishment of the Court was part of the package deal implied in the second State 

reform of 1977, which reformed the Belgian unitary state into a federal state with regions and 

communities. Legislation enacted by the national and subnational assemblies were put on 

equal foot, which could cause conflicts of competence between the different levels of 

government. Therefore, it was declared in the Community Pact of 1977 that a special Court 

would be established as a neutral arbiter of conflicts of power between the federal and 

subnational levels.
 298

 According to this Pact, the Court would be composed of both lawyers 

and former politicians, appointed for a period of eight years
299

 by the King, on the Senate’s 

proposal.
300

  The government repeated this statement in 1978 and explicitly added that the 

‘Arbitration Tribunal’, already clarified by this denomination
301

, would not constitute a 

constitutional court.
 

The review would therefore be limited to the constitutional and 

institutional provisions concerning the competences of the federal State, communities and 

regions.
302

 Only a few years later, in 1980, the establishment of the BeCC was written into the 
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Constitution.
303

 The composition, competences and practical functioning was further defined 

by the Law of 28 June 1983. The parliamentary documents preceding this law clarify what 

was expected from the ‘Arbitration Tribunal’. In general, a role as true constitutional court (as 

in other European countries) was excluded because “it was not constitutionally assigned to 

the court to review the observation of all dispositions in the Constitution”. 
304

 Nevertheless, 

the rules concerning the access to the court and the reference norms were repeatedly extended. 

Moreover, the BeCC interpreted these rules very broadly. Gradually, due to these legislative 

and judicial impulses
305

, the BeCC transformed into a venue for deliberation.  

 

The preparatory documents underlying the BeCC’s establishment and reforms in 1988 and 

2003 reflect the permanent quest for balance between strong, deliberative, constitutional 

review and the protection of consociational agreements. Views on the compatibility between 

judicial review and consociationalism differ from a theoretical and practical perspective.
 306

 

On the one hand, constitutional review is considered a useful instrument in a consociational 

polity. It gives minority groups additional protection against the violation of their (group) 

rights and gives them an additional possibility to participate in the public debate. On the other 

hand, in practice this might not be as obvious as Lijphart argued.
307

 A (partial) annulment of 

legislation might threaten consociational peace. Also, the transparent nature of constitutional 

review might conflict with the opaque nature of such policy-making. One might argue that the 

constraining power of judicial review could incentivize the political elite to limit the court’s 

discretionary powers in order to protect their own political autonomy. However, a court that is 

conscious of its deliberative role would make maximal use of its competences, and even 

extend them if it deems this to be appropriate. An awareness of the malfunctions in the policy-

making process might even push the court towards a more activist approach. Considering this 

ambiguous relation between consociationalism and constitutional review, the Belgian 

Constitutional Court is an interesting case study.  

 

In what follows, the institutional setting of the BeCC is evaluated, integrating both a 

deliberative and consociational perspective. Consecutively, the reference norms, the 

composition of the Court, access to the Court, the investigation possibilities, the sanctioning 

possibilities and transparency on the Court’s rulings are addressed.
 308

 The institutional 

devices of the BeCC are legally determined, in article 142 of the Constitution and the Special 

Law of 6 January 1989 on the Constitutional Court (from here on: The Special Act). The 
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Special Act has been updated several times. Also, many legal provisions leave room for 

interpretation. Therefore, the parliamentary preparatory documents are scrutinized, in order to 

evaluate how the political actors meant the provisions – at the time of their inception – to be 

understood.  

2.2. Reference norms  

2.2.1. Shifting the focus: from federalism to the protection of human rights  

 

When the BeCC was established, its review was limited to the constitutional and institutional 

provisions concerning the competence allocating rules between the federal and subnational 

levels of government.
 309

 However, the first preparatory documents reveal that extensions to 

other constitutional provisions were already considered an option. The minister of 

institutional reform declared that, if the ‘experiment’ would succeed, a further extension was 

not excluded.
310

  Nonetheless, this extension was postponed until 1988, and during the first 

period the BeCC only acted as a neutral arbiter of competences.  

 

After long and difficult negotiations, the politicians decided in the state reform of 1988 to 

transfer the competences concerning education to the sub-national levels. Education was a 

delicate issue, because of former conflicts on the funding of ‘free’ (mostly catholic) and 

‘official’ (state) schools. These conflicts had been settled by a supermajoritarian ‘School Pact’, 

agreed upon by the three political families, in particular the Catholics, liberals and socialists. 

This Pact guaranteed the stable existence and funding of both free and official schools. While 

most free, religious based, schools were located in the Dutch-speaking Community, the 

majority of the official schools were vested in the French-speaking Community.
 
The transfer 

of competences could upset the delicate balance laid down in this School Pact, because both 

Communities would be able, within their own territory, to make changes to the agreed 

funding. The Dutch-speaking Community feared that catholic schools would be 

disadvantaged in the French-speaking Community, and vice versa.
311

  

To prevent new conflicts on educational issues, it was decided to constitutionalize the 

principles of educational freedom and equality, and to add these provisions to the reference 

norms of the BeCC. Hence, this led to the revision of article 107ter (now: 142) of the 

Constitution, which regulates the competences of the BeCC. Three additional reference norms 

were included:  articles 17, 6 and 6bis, provisions concerning education and the equality 

clause. This would ensure the legal enforcement of the guarantees inserted in the School Pacts. 

While this extension may have seemed innocent, it was in fact quite radical. It shifted the 

BeCC’s primary role from arbiter of competence conflicts to the protector of fundamental 

rights.
312
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Initially, only the provision which dealt specifically with education (art. 17, now 24) was 

accepted as an additional reference norm. Later propositions extended the BeCC’s 

competence to the – more general - equality clause (article 6 and 6bis, now 10 and 11).
 
This 

was demanded by some politicians in exchange for the transfer of educational competences to 

the Communities
313

, because it was considered an additional protection for equality between 

the free and official schools.
 314

 However, the negotiators quickly realized that the equality 

clause was not limited to educational issues.
315

 The minister of institutional reform at that 

time stated that this extension would protect citizens against any discrimination, including 

discrimination based on ideological and philosophical preferences. Therefore, the BeCC 

would be able to review discriminating legislation against fundamental rights in the 

Constitution, as well as against analogous rights in the European Convention on Human 

Rights (ECHR).
 316

 Following examples were mentioned in the preparatory parliamentary 

documents: a decree which grants/refuses a licence to broadcast to a radio or television 

station
317

; unequal treatment of men and women; inequality during the designation procedure 

of public agents and fiscal discrimination.
318

 The government struck out on a definite new 

course, adding a human rights approach to the Court’s initial role as a ‘neutral arbiter of 

competence conflicts’. Some opposition members warned the proponents of the reform that 

they would not be able to come back to this reform, with the claim that they never intended to 

install such broad review.
 319

   

 

As for the Court’s competences with regard to federalism disputes, the 1988 reform 

introduced another novelty. Article 30bis of the Special Act of 1989, stated that these 

competence allocations rules also include certain legally binding procedural formalities that 

should be executed before adopting a rule, such as consultations and common agreements.
320

 

This is however not a general rule, but only concerns those formalities that are mentioned in 

the Special Act of 8 August 1980 on institutional reform. 
321

 Hence, the legislature did not 

want to enforce other procedural requirements upon the legislature, unless they imposed 

forms of federal cooperation.
322

 However, the BeCC does protect parliamentary prerogatives 
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of its own accord. More specifically, some constitutional clauses require that matters should 

be regulated by law (in contrast to executive action). In those cases, the BeCC formulates this 

legality principle as an individual right, and will declare legislative clauses that delegate these 

matters to the executive unconstitutional. 
323

 

 

The government in 1988 was reluctant to further expand the set of reference norms to other 

constitutional clauses, for two reasons.
324

  First, it argued that this expansion would cause 

practical problems, as most constitutional provisions were phrased by a constituent power that 

had rejected any form of judicial review.
 325

 Therefore, the government anticipated the 

insertion of new constitutional provisions which would be “less succinct, at least with regard 

to the fundamental rights and freedoms”.
326

 Secondly, it was considered a problem that the 

current provisions were formulated differently than those in the ECHR.
327

 Because of these 

two reasons, the government chose a gradual, step-by-step extension of the BeCC’s 

competences, notwithstanding its ultimate goal to establish a full-fledged constitutional 

court.
328

 Therefore, the reformed art 107ter (now 142) stipulated that the review of the BeCC 

could be expanded to other constitutional articles determined by a law adopted with a ‘special 

majority’. The latter condition was considered necessary to secure the institutional balance in 

later reforms.
 329

   

 

Notwithstanding the limited set of reference norms at that time, the BeCC interpreted its 

competences broadly. The BeCC used this opening to link the equality clause to other 

constitutional clauses.
330

 As a result, the BeCC developed case law concerning fiscal, social, 

criminal and various other issues.
331

 Therefore, when the legislator in 2003 extended the set of 

reference norms to all fundamental rights in the Constitution
332

, this was merely the legal 

validation of the existing review practice.
 333

  Instead of enumerating all reference norms 

separately, the government in 2003 chose to refer to “Title II: The Belgians and their Rights”. 

The advantage of this formulation is that the BeCC’s competence would expand automatically, 

if a constitutional reform would introduce new rights under this title.
334

  In addition, the BeCC 
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also ingeniously extended the set of reference norms to European Law, analogous provisions 

in international treaties on fundamental rights and general principles of law.
335

 Before the 

2003 reform, the litigants had to demonstrate how the violation of these rules and principles 

constituted an infringement of the equality clause. Since the expansion in 2003, they can also 

link these rules and principles to other constitutional clauses of “Title II”. The Court considers 

that, when the scope of a treaty provision is analogous to a constitutional provision, both 

provisions an ‘inseparable whole’.
336

 The link with a national constitutional provision remains 

necessary.
337

 Hence, although the Court still lacks the formal power to review legislation 

against international and European law, over time, it has confirmed and even strengthened its 

practice of indirectly using these norms as benchmarks for constitutional review. 
338

 

 

The conclusion is that, while the protection of educational freedom and equality triggered the 

extension of the BeCC’s competences and constituted the legislator’s immediate concern, it 

was certainly not the only reason. The 1988 reform can be considered as the first step towards 

the establishment of a genuine constitutional court.
 339

 However, as the current Dutch-

speaking President of the BeCC recently stated, the Court’s role as ‘guardian of federalism’ is 

still present. Moreover, he argued that this role would regain some importance after the sixth 

state reform in 2011, which introduced several new complex competence allocating rules.
340

  

2.2.2. Evaluation  

 

Usually, the set of reference norms is not discussed as a separate institutional facilitator of the 

deliberative ideal. This may be explained by the fact that this aspect relates more to the 

substance of the review procedure and not, like the other facilitators discussed in scholarship 

on the deliberative performance of courts, to the decision-making procedure. However, 

substantial limitations may equally restrict the Court’s potential to engage in a comprehensive 

debate.
 341

 In addition, when some constitutional clauses are off limits, courts must find ways 

to circumvent this rule, which may decrease clarity on the justificatory ground for the ruling.  

Currently, most constitutional courts have the power to review legislation against all clauses 

in the Constitution.
342

 Although evaluating the substance of various constitutional rights 

provisions for different constitutional systems would lead us too far, a few provisions or 

constitutional principles particularly elevate the deliberative potential of constitutional courts. 
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More specifically, in what follows, it is discussed how the proportionality principle, 

participatory requirements and international law may play a deliberation enhancing role in 

constitutional adjudication. To illustrate this, I discuss the BeCC’s competences and, from a 

comparative perspective, specifically draw upon the Constitution of the South Africa (CSA), 

because it explicitly includes provisions relating to these three subjects.  

First, the proportionality principle comes into play primarily in conflicts over fundamental 

rights and freedoms and the legislature’s power to limit and intrude upon them. Accepting this 

principle as the cornerstone of human rights jurisprudence, gives courts the possibility to 

evaluate the reasonableness of legislation.
343

 Moreover, it provides a way for the Court to 

require from the legislative branch to justify their actions on substantive grounds, which fits 

within the idea of a “culture of justification”.
344

 Most constitutional courts have adopted a 

fixed argumentative framework in rights adjudication based on this principle.
345

 In short, 

courts evaluate (1) the legitimacy of the policy objective; (2) whether there is a causal relation 

between the challenged provision and this objective; (3) whether the least restrictive means 

were chosen to further that objective; and (4) whether the relation between the objective and 

the provision is proportionate.         

 In the Constitution of South-Africa, drawing upon experience in other systems, 

explicit reference is made to the proportionality analysis in article 36(1) regarding the 

limitations of rights.
346

 Expect for Israel, where elements of the test can also be found in 

section 8 of the Basic Law, nowhere else the Constitution contains such explicit reference.
 347

 

The SACC has confirmed that, without a rational justifying mechanism, unequal treatment 

must follow.
 348

 Nonetheless, the constitutionalisation of the proportionality analysis does not 

necessarily lead to a stricter scrutiny of legislative action.
 349

 The BeCC has incorporated the 

proportionality principle into its case law without such explicit Constitutional provision.  

Inspired by the case law of the ECtHR, the Court applies this ‘justification test’ – although not 

always to its fullest extent – when reviewing against the equality clause (see infra, chapter 7). 

Executing the proportionality analysis allows courts to evaluate the deliberative quality of the 

legislation under review. This kind of case law may prompt the legislator to adopt the same 
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standard of approach and act reasonably.
350

 Hence, including the proportionality principle in 

constitutional adjudication, with or without explicit provision in the Constitution, strongly 

enhances a court’s deliberative potential. 

 

The role of Parliament as a deliberative law-making body may also come under scrutiny when 

constitutional courts are allowed to review against constitutional participatory 

requirements.
351

 As mentioned before, citizen engagement between elections – in addition to 

their representation in Parliament - may increase the quality and legitimacy of legislation. In 

short, by facilitating input in the legislative process, the legislator shows respect and citizens 

learn that their opinions are valued.
352

 Also, it can change legislation for the better and is 

therefore the procedural mirror of the substantive work to be accomplished.
353

   

 The South-African Constitution explicitly proclaims that the government has the duty 

to adequately facilitate public involvement in the different instances of the decision-making 

process.
354

 In addition, the SACC asserted that this right is equally protected by international 

and regional human rights instruments.
 355

 Nonetheless, according to the SACC, this is not an 

absolute requirement, but depends on the nature, importance and urgency of the legislation 

and the time and expense that public involvement may require.
356

 Input should not necessarily 

have an impact on the outcome, but those who are interested should nonetheless be granted a 

reasonable opportunity to participate meaningfully.
357

 Public participation should supplement 

elections and majority rule, and “not to conflict with or even overrule or veto them”.
358

 By 

comparison, no such constitutional requirement can be found in the Belgian Constitution. 

Except for those rules that require the involvement or agreement of other federal entities
359

, 

the BeCC refuses to extend its competence to other procedural requirements such as the 

obligation to negotiate with the trade unions
360

 or other consultation committees
361

, or the 

obligation to inquire the advisory opinion of the Council of State.
362

 Some litigants have tried 
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to argue that they are discriminated vis-à-vis other citizens because they are denied the same 

procedural safeguards, but until now, the BeCC has not accepted this argument.
363

 Although 

shortcomings in the law-making process do not necessarily lead to legislation that is 

substantively unconstitutional, allowing courts to take these considerations into account 

would allow them to stress the importance of participation as a deliberative requirement.  

 

Finally, adding international law and engaging with comparative jurisprudence increases the 

deliberative capacity of courts. This allows for reflexivity and would make judges critical 

towards the insights brought forward in the case before them.
364

 Hence, arguments are added 

to the constitutional debate, possibly transforming the constituent’s initial interpretation of 

constitutional clauses.
365

          

 The South-African Constitution explicitly states that, when interpreting the Bill of 

Rights, courts must consider international law (and may consider foreign law).
366

 In the case 

law of the SACC, international law has played a vital role in shaping the laws in South Africa 

and in protecting the rights enshrined in the constitution of South Africa.
367

 In some countries 

courts in the European Union, international and/or European law are also treated as 

autonomous standards for review.
368

 As mentioned above, the BeCC initially did not have the 

competence to review against international law (including the ECHR and EU law), but has 

expanded of its own accord the set of reference norms. Nonetheless, an explicit (constitutional) 

provision allowing the Court to take into account international and/or European legislation, 

would encourage it to integrate these sources more strongly in its adjudication.  

 

The conclusion is that, notwithstanding a few limitations, the BeCC interprets the set of 

reference norms broadly, which allows for an all-including debate and increases its impact on 

democratic decision-making.  

2.3. Composition of the Court and internal dynamics 

2.3.1. The double parity rule: ensuring the protection of political agreements  

 

When the BeCC was established in 1983, the government officials agreed upon a double 

parity among the twelve judges: between professional lawyers and former politicians, and 

between the Dutch- and French-speaking judges. In principle, each case is submitted to seven 

judges (restricted session). Of those seven, there are at least three Dutch-speaking and three 

French-speaking judges. In addition, at least two judges are former politicians and at least two 
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are legal experts.
369

 When the case is relatively straightforward, the judges-rapporteurs may 

suggest submitting it to a ‘limited procedure’.
370

 If so, the case is equally submitted by a panel 

of seven judges but within a more limited time frame. The parties involved in the procedure 

are informed about this proposition, and receive a short period of time (15 days) to submit a 

memorandum. Yet, either of the two presidents may submit a case to plenary session. In 

addition, they are obliged to do so when at least two judges request a full session.
371

 When the 

case is submitted to the BeCC in plenary session, there are at least ten judges, and in any case 

as many Dutch-speaking and French-speaking judges.
372

 All decisions, notwithstanding panel 

size, are adopted by a majority vote of the judges. 

 

The double parity rule was one of the core elements of the political agreement that created the 

BeCC
373

, and received large support from the executive as well as parliament.
 374

 The Council 

of State also supported this part of the agreement.
375

 This rule was meant to protect 

consociational agreements. When establishing the BeCC, the government officials realized 

that the court would not only have to judge technical juridical questions, but also political 

issues. The latter cases would require an evaluation of opportunity elements.
 376

 The idea was 

to avoid a BeCC that would limit itself to a restrictive juridical reasoning, against the general 

will of the political representatives and devoid of political sensitivities.
 377

  On the contrary, 

the interpretation of the competence allocating ruling had to be executed in a dynamic way
378

, 

which was considered impossible should the Court be exclusively composed of lawyers.
 379

 

Parliamentary and political experience would give the Court insight into the balance between 

the different political authorities, which was to be preserved.
380

 The government officials 

expected interplay between the lawyers and politicians.
381

  

Nonetheless, not all politicians agreed upon this parity rule. Some opposition members 

preferred an exclusive composition of lawyers, to avoid political pressure on the judges. 

These opponents argued that, because of the principle of separation of powers, the BeCC 
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should not engage in political issues nor opportunity considerations. They did not believe that 

former members of parliament, who were inevitably connected to a certain political party 

and/or language area, could disassociate their selves from their political environment.
 382

 

Nevertheless, the proposition was accepted by the majority in Parliament as a part of the large 

package deal concerning the state reform.  

 

During the negotiations on the extension of the BeCC’s competences in 1988, some 

politicians seized the chance to question (once more) the court’s composition.
383

 Considering 

the presence of former politicians and the balance between Dutch- and French-speaking 

judges, several members of the commission on institutional reform expressed their fear that 

other issues than legal accuracy would prevail. Therefore, they argued that the judiciary was 

more suitable to judge constitutional issues.
384

 Nonetheless, the government repeated that this 

composition had been an essential condition to grant a judicial institution the competence to 

review legislation approved by a parliamentary majority.
385

 Government officials specified 

that this composition continued to be a guarantee for “a balanced case law, mindful of the 

political as well as the legal aspects of the delicate community conflicts with which the BeCC 

will be confronted.”
 386

 Furthermore, they added that only if the BeCC would act prudently 

and thus showed itself a “reliable” partner, the government would (re)consider additional 

extensions of the BeCC’s competences.
387

   

 

Further, the appointment process also reflects that each judge needs to be acceptable to the 

political branch. First, a list of two candidates is adopted by a two-thirds majority vote of 

alternately the House of Representatives and the Senate. Then, one of two candidates is 

chosen by ‘the King’, which actually means that the Government needs to approve the final 

decision.
388

 When a new judge needs to be chosen, it is the custom to take into account the 

results of the most recent elections. Hence, the main political ideologies are represented in the 

Court. During the inauguration speech of the recently nominated judge Riet Leysen, President 

Alen called this custom ‘quasi-constitutional’ and added that the ‘balanced and representative’ 

composition of the BeCC is meant to increase the its democratic legitimacy.
 389
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Nonetheless, other measures were taken to limit political influence. For example, contrary to a 

former system in the law of 3 July 1971
390

, any legislative interference in the judicial 

procedure is excluded.
391

 Also, the judges were to be appointed for life, instead of a 

renewable term of eight years, as was initially suggested.
392

 This was considered a guarantee 

for the independence of the court, because the judges would not be dependent of a possible re-

election by the Senate.
393

 The former Dutch-speaking president of the Court, André Alen, also 

considers these rules as a guarantee for the Court’s independency.
394

 

2.3.2. Evaluation  

 

Like in many other countries in the European Union, the selection procedure for the 

constitutional judges envisages the involvement of the Parliament.
395

 Although this can 

enhance the democratic legitimacy of the Court, it is also said to present the risk of 

partisanship.
396

 Yet, the appointment is conditioned by the approval by a special majority of 

the Parliament, which means the candidate needs to be acceptable to representatives across 

the political spectrum. Therefore, supermajority appointment methods as well as life tenure 

are said to be joint mechanisms to tackle the risk of partisanship
397

 and other deliberative 

failures.
398

 In contrast, appointment methods that are less consensual are associated more 

strongly with political influence. For example, the US Supreme Court appointment 

mechanism - judges are nominated by the President, and appointed by a majority of the 

Senate - is often criticized for being partisan.
399

 In particular, political alignment with the 

nominating President is a dominant selection criterion.
400

 Judicial elections, especially when 

the judicial tenure is limited and renewable, make judges even more vulnerable to political 

incentives. An alternative for the super-majoritarian method are the “judicial appointment 

commissions”. A combination of both may also occur, such as for example in South Africa. 

Appointments to the SACC are made by the President, after consultation with the Judicial 

Service Commission (JSC) and the leaders of the political parties. For all positions other than 

the Chief Justice and Deputy Chief Justice, the JSC prepares the list of nominees. If the 

president refuses all proposed candidates, the JSC may provide a supplemental list.
401

 This 
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system was set in place to provide for a measure of minority party influence. If not, the 

dominance of one political party (ANC) would have been too strong.
 402

 In any case, the 

designer of the Constitutional Court should choose an appointment method that increases the 

chances of an ‘optimal’ composition of the Court.  

 

Under the reservation of a collegial culture, diversity within a constitutional court is said to 

improve its deliberative potential immensely. An ideologically diverse institution has the 

capacity to amplify the arguments and information on the table.
 403

 Hence, it ensures that 

different perspectives are incorporated in the decision making process.
404

 In a heterogeneous 

society, like Belgium, a plural court symbolizes the recognition that constitutional review is 

an enterprise that needs to include different voices.
405

 Although the presence of legal 

specialists is vital for the court to understand and solve each specific case within the available 

constitutional framework
406

, including judges with other professional backgrounds can offer 

additional viewpoints and give a concrete meaning to fundamental legal principles.
407

 It 

would be especially helpful to add a judge capable of interpreting statistical causal 

interdependencies. This would ensure that this relevant knowledge is present in the Court, 

where it cannot be compensated by the conventional case-by-case mechanisms for the 

incorporation of expertise (like amicus briefs, expert witnesses and so on).
408

 Having this 

judge participating in all stages of the decision-making process provides an institutional 

foundation for non-legal expertise. If needed, the expert judge can aid its colleagues to 

recognize the force of the ‘better argument’.
409

 The second parity, between Dutch- and 

French-speaking judges, reflects the linguistic heterogeneity of the Belgian society. The 

presence of judges -and law clerks- from both linguistic groups ensures that their respective 

opinions are integrated. Therefore, although this may not be the initial reason for the double 

parity rule, it enhances the deliberative potential of the BeCC. 

 

Compared to other courts, the qualifications that judges must possess in Belgium are 

particularly detailed.
410

 In some countries, such as France and the US for example, there are 

no legal or constitutional requirements to judge. Yet, many of the judges that were active on 
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the French Conseil Constitutionnel up to date were either formerly active in politics or held a 

law degree.
411

 In the US, it is an unwritten perquisite that judges should have a law degree and 

preferable some prior judicial experience. Naturally, the need to win the approval of the 

appointing institution leads to the selection of nominees with distinguished legal, judicial or 

political careers. In most countries, being legally trained is a strict eligibility criterion – 

although there is some variety in the threshold to be crossed.
412

 Other than legal qualifications 

and judicial experience, which are also the prominent criteria in many other countries in the 

EU, some eligibility rules state that the court must reflect the societal sub-divisions. For 

example, the South African Constitution stipulates that consideration must be given to the 

‘need for the judiciary to reflect broadly the racial and gender composition of South 

Africa’.
413

 Several former judges on the South-African CC have a history as anti-apartheids 

fighter.
414

 Although it is not as strictly regulated as for the BeCC, this requirement guarantees 

that at least some societal heterogeneity is reflected in the composition of the Court. In 

conclusion, diversity protects constitutional adjudication against the deliberative perils of 

homogeneity. 

 

In addition to this diverse composition, the BeCC – as most other European Courts – is  

engaged in a cooperative enterprise which, notwithstanding the majority rule, needs to result 

in a collective outcome. Hence, the judge in charge of writing the opinion must be careful to 

take into consideration the comments and concerns in order to reach a majority. Also, it has 

been noted that when judicial appointments are negotiated within a broader coalition, 

individual judges are faithful to the consensual mode rather than their strict ideological 

preferences or a political party.
415

 Hence, this procedural environment is believed to reinforce 

the collegial dynamic of the judicial decision-making process.
416

 Such decision-making 

process maximizes information and might lead to a creative solution that would not be 

possible without extensive internal debate.
417

 Hence, courts like the BeCC are believed to 

produce decisions that are more deliberative than those courts with more limited collegial 

dynamics. This is in contrast with courts where each judge is also allowed to publish separate 

opinions (see infra, section 2.7.). This would create an environment favouring individualistic 

behaviour rather than cooperation among the justices.
418

 

 

However, in the absence of a collegial culture, the strict parity rule may also prevent the Court 

from transcending political preferences. Especially when the legislation under review is the 

result of a super-majoritarian agreement, political pressure to respect the negotiated outcome 
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may be high. Hence, finding a compromise within the court - where most political parties that 

agreed upon the compromise are indirectly ‘represented’ - might then prevail on other 

minority viewpoints outside the scope of the agreement. Although the expectation that the 

BeCC acts as a ‘guardian of consociationalism’ is less pronounced, it is still present. For 

example, in preparatory documents on the reform of the BeCC in 2003, a government official 

made a comment about existing legislation related to the language border. He suggested that 

the BeCC was not expected to declare this legislation unconstitutional (through a preliminary 

procedure), considering the presence of former politicians in the BeCC, who “understand the 

intricacies of political negotiations”.
419

  

2.4. Access routes and agenda setting 

2.4.1. From a limited to an open-access policy 

 

When the BeCC was established, access possibilities were very limited. The legislator 

installed two access routes: preliminary questions and annulment actions. Both procedures 

could be initiated after the legislation had been promulgated (a posteriori).
420

 First, the 

preliminary procedures are referred to the BeCC by other judges or courts when a 

constitutional question arises in a concrete case (the procedure a quo), and may concern 

recent as well as old legislation. Legislation which has been applied without any problems for 

years may come under siege when, for example, it becomes applicable to a new phenomenon. 

The referring judge should then turn to the BeCC for a conclusive answer about the 

constitutionality of the applicable legislative provision(s). Although the final decision is left to 

the judge, the litigants can request to put this preliminary procedure in motion.   

 Second, within six months after its promulgation, legislation can be challenged in 

abstracto via the annulment procedure before the BeCC.
421

 When initiating such procedure, 

litigants aim to remove unconstitutional provisions from the legal order. Initially, the right to 

start an annulment procedure was exclusively reserved for executives of the federal and 

subnational levels
422

. Although the initial idea was that this access would be conditioned by 

the demonstration of a legitimate interest, this condition was quickly dropped. Government 

officials realized that it is in every government’s interest to enforce respect for competence 

allocating rules.
423

 The access via annulment procedures was also quickly extended to the 

presidents of each legislative chamber, under the condition that two thirds (initially one third) 

of its representatives demanded the lodging of a petition before the BeCC.
 424

 This special 
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majority-threshold was introduced in an amendment, to protect minority rights as well as 

majority rights.
 425

 On the one hand, it allowed for parliamentary assemblies, apart from 

executives, to act against other entities, suspected of overstepping their competences. At the 

same time, it excluded the possibility for the opposition to challenge legislation approved by a 

majority of representatives in their own legislative chamber, because this might be inspired by 

“considerations, particular for temporary political coalitions”. For the same reason, a regular 

majority for triggering constitutional procedures was equally considered undesirable.
426

 It was 

therefore only possible for the parliamentary representatives to act against other entities, but 

not against legislation that colleagues in their own legislative chamber had approved. Apart 

from these institutional entities, no other actors – e.g. individuals, business organizations or 

interest groups – were initially allowed to initiate an annulment procedure before the BeCC.   

Once the procedure is initiated, other individuals or legal entities were allowed to introduce 

additional memorandums. Nonetheless, they were initially not considered as a real ‘party’ in 

the procedure.
427

 Institutional actors were explicitly invited, by means of an automatic 

communication, to participate in the procedure. The presidents of each legislative chamber 

could intervene without a request of the members of this chamber, because it was considered 

necessary that they could act when legislation of their respective parliament was 

challenged.
428

 In annulment procedures, if the challenged provision had already been 

reviewed in a preliminary procedure, the registry of the BeCC also notified those actors that 

participated in preliminary procedure. When an ordinary court asked a preliminary question to 

the BeCC, it was the registry of that court that notified the actors in the procedure a quo.
 429

 

 

The Belgian state reform in 1988 lead to an expansion of the access possibilities. Considering 

that the enforcement of educational freedom and equality was an essential element of this 

reform, the politicians agreed that additional institutional guarantees had to be installed. In 

particular, not only institutional actors, but also students, parents and employees of 

educational establishments should become able to initiate an annulment procedure before the 

BeCC.
 430

  More generally, from then onwards, all individuals and legal entities with a 

justifiable interest could lodge a petition before the Court. This was a radical modification, 

since the review shifted from resolving conflict between institutional actors to the protection 

of individual rights.
431

 Unlike institutional actors, who are presumed to have a legitimate 

interest, individuals and legal entities are obliged to demonstrate their interest in the case. The 
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legislator deliberately chose not to specify how this ‘interest’ should be understood. It was 

passed on to the BeCC to further develop the concept, and to give it a concrete meaning.
 432

  

 

Following guidelines can be found in the BeCC’s case law: the challenged legislation should 

harm the situation of the applicant directly
 433

; the interest of the application should be 

personal
434

, topical
435

 and lawful
436

 and not merely hypothetical
437

.
438

 An actio popularis – 

which means the applicant acts in name of the whole population – is not allowed.
 439

 The 

interest of legal entities, including those of public institutions
440

, should be linked to the 

organization’s objectives, as defined in the law or their official statutes.
 
Associations, such as 

political parties, can only act against legislation that may harm their specific prerogatives.
441

 

Notwithstanding these conditions, cases are only rarely declared inadmissible for a lack of 

interest.
442

 On the contrary, the BeCC seems to apply an open access policy.  

  

Once a case is declared admissible, the BeCC is expected to answer to questions of 

constitutionality. Hence, in principle, there is no docket control limiting the Court’s case load.  

However, the Court is allowed to opt for a ‘limited procedure’, when one of following 

situations occur. First, when the case is manifestly inadmissible or the court is manifestly 

incompetent, the court may declare this in the ruling without investigating the constitutional 

question itself. The second situation applies when the case is manifestly unfounded, evidently 

calls for a negative reply, or is relatively straightforward. Without any further judicial 

procedure, the Court may then settle the case by declaring the action well-founded or 

unfounded, or giving a positive or negative reply to the constitutional question. This does not 

give the Court actual agenda-setting powers, but does function as a filter to reduce some of 

the work load.  
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2.4.2. Evaluation 

 

In principle, constitutional cases are brought before a court by external provocation and not by 

internal initiative. The power to act ex officio, for want of a litigant willing to raise the right 

legal question, would introduce the risk of biased judgments.
443

 Hence, in order to guarantee 

the inclusiveness of the review procedure, wide access must be guaranteed. In Belgium, 

governmental as well as private actors may file a claim or memorandum, in ex post annulment 

as well as preliminary procedures. Although most countries in the European Union have 

adopted similar a posteriori access routes, this particularly wide accessibility is unique for 

Belgium.
444

 Although the private actors need to demonstrate a legitimate interest, this 

condition is interpreted broadly. In addition, initiating and intervening in a review procedure 

is, in principle, free of charge. This wide accessibility increases the range of perspectives that 

can be addressed by or incorporated in the court proceedings.
445

 The quantity of the 

information, presented as competing views and arguments, increases the probability of 

reaching correct decisions.
446

  

Yet, when evaluating these access possibilities from a comparative perspective, they remain 

restricted. In particular, in some countries, access is also granted to so-called ‘amicus curiae’ 

(friends of the Court)’. This ancient practice, which dates back as far as the Roman period, 

offers access to “a bystander, who without having an interest in the cause, of his own 

knowledge makes a suggestion on a point of law or of fact for the information of the presiding 

judge”. 
447

 In other words, these actors do not necessarily have a direct stake in the outcome 

of the case, but are nonetheless allowed to provide arguments and recommendations for how 

the case should be decided.
448

 The amici system was first incorporated in the common law 

systems as an alternative for third-party interventions. Hence, there is a substantive overlap 

between the access possibilities as amici curiae (common law system) and or a third-party 

intervention (civil law system). Comparing them, however, shows that the amici curiae 

system actually guarantees broader access facilities. In particular, it opens up the 

constitutional review procedure for experts, academic scholars or other actors with specific 

and useful knowledge. The objective of their participation might be, for example, to protect 

unrepresented actors (e.g. detainees, refugees) or the public interest, or to point out an error to 

the Court.
449

  Other judicial institutions, such as the USSC
450

, SACC451 and the ECtHR
452

, 
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already offer this opportunity, be it under the condition of acceptance by the involved parties 

and/or the Court itself. 

A system with amicus curiae allows courts to enhance its role as deliberative forum and can 

contribute to the quality of its reasoning. Notwithstanding the specific knowledge and 

experience of the judges, they cannot have expertise on each issue that is treated.
453

 Although 

wide access possibilities are guaranteed, the involved parties might equally lack the 

knowledge or resources to gather evidence or to formulate legal arguments.
454

 The absence of 

sufficient correct information may cause judicial errors that undermine confidence in the 

courts and the legal system.
455

  For example, the lack of sufficient background in interferential 

statistics makes it difficult to evaluate the assumed causalities underlying legislative decisions. 

Amici can fill in the gaps and address issues that the parties did not include, either 

purposefully or inadvertently, in their memoranda. Importantly, they may present scientific 

evidence to the Court.
456

 Also, amici can offer perspectives on the broader implications of the 

decision, beyond the particular interests of the parties.
457

 If the arguments brought forward by 

the amicus curiae are considered valuable, the Court can use this additional information to 

underpin its judgment.
458

  Empirical research on the USSC has repeatedly shown that this 

external input has a significant influence on the Courts case law.
 459

 Research on the amicus 

briefs before the ECtHR confirms that this Court also systematically makes use of this 

information and expertise to underpin its judgments.
 460

 For example, amici curiae in ECtHR 

proceedings frequently provide comparative legal analyses, which can put the case before the 

Court in a different perspective.
461
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Next to the access conditions, there are other elements to be taken into account when 

evaluating the inclusive potential of the review procedure. In particular, agenda setting 

powers may limit the case load presented to the Court. The BeCC has only limited control 

over its agenda. There is no docket control to select and thus limit the case load presented to 

the judges.
 
Only manifestly (un)founded or straightforward cases might not be scrutinized to 

the fullest extent.
 
Conversely, other courts have complete discretion to select the cases that 

will be given a full hearing. In the US, for example, fewer than 5% of the several thousand 

petitions survive this docket control.
 462

 The same can be said for Germany, where the Federal 

Constitutional Court only grants review in less than 1% of the constitutional complaints it 

receives.
463

 Hence, although the first threshold for litigants may seem lower (considering the 

access to amici curiae), most of their claims are rejected without a substantive review 

procedure. Prior research on the USSC has shown that individual claims have less chance to 

survive the docket than, for example, states or organized groups.
464

  

From a deliberative point of view, docket control mechanisms may have benefits and 

drawbacks.
465

 First, an overload of cases would diminish the quality of the rulings, since 

judges may not have time to investigate and discuss cases thoroughly. Next, judges may waste 

time reviewing trivial cases that are neither relevant nor opportune in the current democratic 

debate. Also, mandatory review would make it more difficult for judges to decide when the 

time is ripe and the political climate favourable to take a stance on a sensitive issue.
 466

  On 

the other hand, agenda-setting powers may equally cause risks. More specifically, courts may 

be biased, denying unprivileged actors the opportunity to raise constitutional issues. Also, the 

Court may evade scrutinizing politically controversial cases, while the system of checks and 

balances would necessitate a more intense review in those cases. In Belgium, not as many 

cases are brought before the CC compared to, for example, the USSC.
467

 Hence, a distribution 

of temporal resources is, currently, not necessary to guarantee the quality of the review 

procedure. In conclusion, in the Belgian context, the arguments against docket control 

currently prevail on its potential benefits. 
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2.5. Investigation possibilities 

2.5.1. The ‘broadest’ investigation possibilities  

 

From 1983 onwards, the BeCC has been given the ‘broadest’ investigation possibilities.
468

 

More specifically, the BeCC is allowed to exchange correspondence with the Prime Minister 

of the federal level and the Minister-President of the subnational entities or any other public 

entity; to demand documents or information from the parties or public entities; to hear any 

person who may have useful information; to make on-site observations; and to appoint experts.  

Moreover, in the preparatory documents, it was argued that the Court’s competences are not 

limited to these ‘examples’. In principle, anything is possible, except for actions that are 

contrary to the law (e.g. organising a referendum).
469

 These competences belong to the Court 

itself, and in principle not to individual judges, although delegations are allowed. In practice, 

the judge-rapporteur, who writes the first draft, may suggest action to the Court. After these 

have been executed, the rapporteur should report on them to the Court.
470

 Without much 

further debate between the government officials, the article introducing these competences 

was adopted unanimously.
471

  

The BeCC has stated it can exclusively use these competences to when this is necessary to 

answer the legal questions in a particular case. Also, it considers taking such measures only 

useful for the collection of factual information that is relevant for the case.
472

 It has been 

argued that this excludes the collection of information from experts and academics.
473

 Except 

for a few questions for further clarification or documentation
474

, the BeCC rarely makes use 

of these possibilities.
475

  

2.5.2. Evaluation  

 

In general, it is said that constitutional courts should take some stand between an adversial 

and inquisitorial procedure.
476

 An adversial procedure – where courts simply mediate between 

the information brought forward by the involved parties – guarantees that all cases are dealt 

with fairly. However, the specific nature of constitutional questions may require a more active 

approach. Instead of distributing rights and duties in a bilateral dispute, constitutional courts 

need to assert more complex questions with potentially far-reaching consequences. Many 

normative assumptions (underlying the challenged legislation) need empirical clarification.
 477
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The judges usually do not possess specialized knowledge in all kinds of issue brought before 

them.
478

 Therefore, specific mechanisms to challenge arguments and invite further response 

enhance its deliberative potential immensely.
479

  

In Belgium, appropriate rules exist that make the Court able to collect such information from 

the parties and through its own motion. Such an inquisitorial procedure is believed to be more 

likely to produce the correct decision.
480

 Conversely, if the Court functions in an adversial 

rather than open-ended and interactive way, its deliberative potential would decline 

considerably.
481

 Yet, the BeCC rarely uses its inquisitorial competences. A possible reason is 

that judges might be afraid that inviting certain experts would show prejudice. Also, 

evaluating expert evidence may be a difficult exercise because the judges are usually not 

familiar with statistic language used in such documents (see supra section 1.3.2.4.). Yet, 

without asking expert advice, there is a risk that the Court may not always produce well-

informed and –reasoned judgments. This does not only inhibit the Court to fulfil its 

deliberative role, some even argue that it may lead to a violation of effective judicial 

protection.
482

  

Another Court that has similar inquisitorial competences, but does not hesitate to use them, is 

the German Constitutional. In particular, if useful, the Court invites statements from experts 

(e.g. the Statistical Bureau) or societal groups. The parties involved in the procedure are given 

the opportunity to express their opinion on these statements.
483

 Not all courts are allowed to 

question witnesses or hear evidence. Yet, when cases are argued up through lower courts – 

which are for example the case in SA and the US – the Supreme Court can consider the record 

of the evidence of the original court that heard the matter.
484

 This allows the constitutional 

conservation to develop over time. 
485

 In addition, both the SACC and USSC allow amici 

curiae to present evidence to the court. Hence, further investigation possibilities may be less 

needed when the system also ensures that a variety of arguments can be heard by the Court.  
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2.6. Sanctioning possibilities  

2.6.1. A limited legal set of sanctioning possibilities  

 

In principle, the Special Act only allows the BeCC to either (partially) annul or uphold 

legislation in response to an annulment request, or declare it (un)constitutional in response to 

a preliminary reference.
486

  

 

As from their publication in the ‘Official Belgian Journal’ (Belgisch Staatsblad), the 

annulment judgments have final and binding effect. When the actions for annulment are 

accepted, the annulled legislation disappears retroactively from the legal system. By adopting 

this as the rule, the Belgian legislator granted priority to the principle of legality.
487

 However, 

when appropriate, the Court can moderate this retroactive effect of an annulment.
488

 In 

particular, the Court can give its decision an effect ex nunc, thus maintaining the effects until 

the date of the publication of the annulment or impose an effect pro future, thus provisionally 

maintaining the effects.
489

 The latter outcomes give the legislator a delay to ‘repair’ 

unconstitutional legislation. When the challenges are dismissed, the judgment is nevertheless 

binding on the courts with respect to the points of law settled by the Court. Yet, this does not 

exclude that the legislation can be challenged anew through a preliminary reference.
490

  

 

A preliminary ruling does not have the same erga omnes effect as annulment judgments.
491

 

According to the Special Act, the referring court and any other court of law passing judgment 

in the same case should comply with the ruling.
492

 Nevertheless, the preliminary rulings do 

have a ‘reinforced authority’. Ordinary courts are dispensed of their obligation to refer a 

constitutional question to the BeCC when there has already been a similar judgment, however 

under the condition of compliance with this judgment. 
493

 A similar possibility to moderate a 

declaration of unconstitutionality in time was, until recently, not legally provided in 

preliminary procedures. Despite the lack of legal basis, the BeCC assumed – for the first time 

in case no 125/2011
494

, that it exceptionally has the power to proclaim a temporal modulation 

in a preliminary ruling. This judicially created sanctioning possibility was validated by the 

legislator.
495
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2.6.2. Evaluation  

 

A deliberative court is expected to engage with a variety of strategies to communicate its 

rulings to other actors, such as the legislator, ordinary courts and the public in general. A 

diverse set of sanctioning modalities provides the opportunity to improve the deliberative 

quality of future legislative decisions. Shapiro and Stone Sweet call this the ‘pedagogical 

authority’ of past jurisprudence. In that regard, the sanctioning possibilities available to the 

BeCC are rather limited. In particular, by simply disapproving the challenged legislation, the 

Court does not always provide a “road map” on how to enact a new statute in conformity with 

the Constitution.
496

    

 

Yet, as will be discussed in the fifth chapter, the BeCC has judicially created an extensive set 

of ‘modulated outcomes’ to communicate with its audience. Constitutional courts in many 

other countries have developed similar methods. For instance, courts across Continental 

Europe have embraced the technique of ‘constitution-conform interpretation’.
497

 Generally, 

this means that if legislation can be interpreted in different ways, only the one which ensures 

it’s compatibility with the Constitution must be followed. Yet, sometimes, these courts stretch 

the meaning of a ‘conciliatory interpretation’ and use it as a tool to modify the actual content 

of legislation in order to avoid an overruling of the legislation. In particular, they use this 

technique to extend or limit the reach of the law.
498

 Some courts also formulate substantive 

requirements in their rulings, with which the new statute must comply.
499

 Outside Europe, 

there are also courts that take refuge in creative sanctioning modalities in between the simple 

acceptance or overruling of legislation. In the US, for instance, the technique of ‘constitution-

conform interpretation’ is known as the ‘avoidance canon’, because the Court would avoid 

addressing the actual constitutional question.
 500

 Yet, this disguises that, by using this canon, 

judges may creatively change the law.
 501

 In addition, the USSC is known to apply methods 

such as “levelling up” of “levelling down” to change legislation in the direction of conformity 

with the Constitution.
502

 The SACC equally avoids declaring legislation invalid by adopting 

certain ‘reading strategies’ that, respectively, interpret or alter the challenged legislation in a 

restrictive or extensive manner.
503

 In addition, the SACC is allowed to proclaim certain 
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constitutional remedies that explicitly require specific actions. For example, the Court may 

install judicial oversight, require the engagement of the parties to discuss the case between 

them and report back within a certain period of time
504

 or require the government to report 

back on its compliance (structural interdict).
505

 These creative outcomes have a remedial 

function, seeking to ensure that legislation is applied in a constitutional manner. Hence, by 

proclaiming such outcomes, courts aim to maximize the protection of fundamental rights in 

each individual case. Therefore, Shapiro and Stone Sweet argue that, by using these 

techniques, courts can strengthen the judicial dominance over policy outcomes.
506

   

 

In addition to substantive modulations, the BeCC can add a temporal modulation to the ruling. 

When this is a modulation pro future, requiring that the legislator should act within a certain 

time limit, this does send the signal that some action should be taken. Other courts within 

Europe are also known to instruct the legislator to act within a ‘reasonable time’, or even set a 

specific deadline.
507

 The USSC can equally make its judgment non-retroactive and set a time 

limit to give Congress the opportunity to enact new legislation (although it uses this 

competence rarely).
508

 The SACC may also suspend its orders of invalidity to allow the 

legislature to repair the unconstitutional provision(s).
509

 From a deliberative perspective, 

setting specific time limits may have benefits as well as downsides. First, they potentially 

increase the consequential character of the ruling, by explicitly enquiring action from the 

legislator. By addressing the legislator explicitly, the Court engages in dialogue. Giving a set 

period in which to enact new legislation facilitates control by the public at large, making it 

more difficult for the legislator not to comply with the ruling. Without a specific time frame, 

the court leaves room for the legislator to argue that a (long) delay for compliance is 

reasonable.
510

 However, public scrutiny after a temporal modulation may also cause problems 

for the Court. When the strict deadline is surpassed without (a convincing) justification, this 

may decrease the Court’s authority and, over the long run, its legitimacy. Therefore, some 

authors argue that setting a vaguer time limit may be a better strategy to, at the same time, 

incite compliance and decrease risk of loss of authority.
511
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2.7. Transparency  

2.7.1. Publication of an ex ante notice and the ex post collective outcome 

 

The Constitutional Court guarantees the publicity of its case law, both at the beginning of the 

review procedure, and when the final ruling is pronounced. First, when a case is lodged before 

the Court, the registrar arranges the publication of a notice in the Belgian Official Journal 

(Belgisch Staatsblad - Moniteur Belge), which is accessible for all Belgian citizens. In this 

publication, the initiator and the subject of the action for annulment or the preliminary 

question are indicated. Then, when the Court has reached its final decision, the ruling - 

including information about the parties and their arguments - is published in the same Official 

Journal and on the website of the CC (www.const-court.be). Translation is provided in four 

languages: the three official Belgian languages –Dutch, French and German
512

 – and since 

recently, a selection of rulings is also available in English.
513

 Hence, this allows citizens to 

consult the Court’s case law online.    

 

Other than making public the outcome of the case, the Court is not legally obliged to follow a 

certain argumentative framework or make public the sources that served to develop the 

Court’s reasoning. Yet, as will be discussed in chapters six and seven, the Court usually does 

underpin its rulings with an extensive reason-giving.  Also, the BeCC publishes other relevant 

information on the website of the Court. This effort facilitates the accessibility of its case law. 

For example, the Court publishes a yearly report with the important cases and some general 

statistics, press communiqués, academic studies etc. In addition, it is possible to search the 

whole body of opinions based on certain tracking words. Finally, the BeCC regularly sends 

out (electronic) newsletters to anyone who subscribe to them. In these letters, an overview is 

given of recent rulings, together with some basic information on the case, such as the 

procedure, subject and outcome. This allows citizens, legal entities, politicians or other 

interested actor to filter through the Court’s case law. Several previous presidents of the 

BeCC have emphasized, during their inauguration speeches, that they want to improve 

communication with the Belgian citizens and the press. About the yearly reports, they said 

that the aim was to inform the legislator about constitutional problems. They also wanted to 

make the justification of their rulings as explicit and clear as possible. The aim was to 

stimulate the legitimacy of the BeCC and the social acceptability of its rulings.
514

 

 

Notwithstanding the publication of the majority opinion and additional information online, it 

remains difficult to evaluate how the decision came about. Deliberations and the voting 

processes among the judges are kept secret, and decisions are expressed in a single voice 

without dissenting opinions. When the BeCC was established, the Council of State suggested 
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introducing concurring opinions if there was an agreement on the final dictum, but not on the 

substantiating motives. The Council of State argued that this might make it easier for the 

judges to agree on the dictum, and referred to the common law system, the German 

Constitutional Court and the ECtHR, where this practice was already accepted.
 515

 An 

amendment was suggested to introduce such minority opinions. This was meant to avoid the 

risk that judges would vote collectively, without taking responsibility by clarifying the 

justificatory ground for the decision. If an individual judge would be able to write a separate 

opinion, this would force the majority to argue more extensively why they do not agree with 

this minority opinion. Nonetheless, the government official responsible for the institutional 

reform responded that the concept was not suitable for the BeCC. It would be dangerous to 

allow such opinions, considering the delicate nature of the cases brought before the Court (at 

the time, only conflicts between the national and subnational entities).
 
It was additionally 

argued that separate opinions would conflict with the Belgian legal tradition. Also, it would 

threaten the objective of the constitutional debate, since judges would be more concerned 

about how their functioning is perceived by their linguistic community or the politicians that 

supported their nomination.
516 

 

 

2.7.2. Evaluation  

 

In principle, all the BeCC’s rulings are accessible online for any Belgian citizen (and anyone 

who understands one of the three official Belgian languages). This allows them to evaluate 

which pleas were raised by the involved parties, and whether these claims were accepted and 

why. Nonetheless, other constitutional or supreme courts allow for an even wider accessibility 

of their jurisprudence. More specifically, preparatory or other documents may be added to the 

online publication. On the website of the USSC, for example, one can find transcripts and 

audio fragments of the oral arguments before the Court.
517

 The SACC, in turn, prepares a 

media summary before the oral arguments and another for distribution after pronouncing its 

decision. The press may attend hearings and cameras in fixed positions are usually allowed in 

Court throughout a hearing.
518

 However, placing a great amount of information online does 

not necessarily enhance transparency, in particular when it troubles the clarity on what has 

actually been decided by the Court.
519

 

 

Another institutional facilitator that is believed to increase transparency on constitutional case 

law is the publishing of separate opinions. Next to the majority opinion, many systems allow 

judges to write either a dissenting opinion (when they do not agree with the majority outcome) 
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or a concurring opinion (when they do agree with the outcome, but on different grounds). In 

continental Europe, only some countries have accepted this practice and even then, judges 

seem reluctant to actually write individual opinions.
520

 Principles of collegiality and secrecy 

of deliberation seem especially strongly rooted in this legal tradition. Separate opinions are 

also allowed, and somewhat more frequent on the SACC.
521

 Yet, this practice appears most 

frequently in countries with a common law tradition. The USSC judges, for instance, rarely 

publish judgments that are unanimously accepted by all nine judges.
 522

  

 

Some authors argue that more transparency on the reasoning process of the BeCC would 

further enhance the BeCC’s deliberative potential.
523 

Currently, the secrecy surrounding the 

internal deliberation process and the prohibition of separate opinions make it difficult to 

evaluate how the BeCC’s opinions come about. Some argue that allowing separate opinions 

leads to a better understanding the judgment and would raise the legal consciousness of 

society. The dissenting opinion helps to integrate society, by showing respect to minority 

opinions. The dissents reflect that a plurality of opinions exist in a democratic society. 

Moreover, they would promote public debate, opening dialogue among the judges, between 

the judges and legal scholars, between the commentators of court judgments and the legislator, 

etc.  In that sense, they can enrich democratic conversation, by signalling that there is room 

for evolution and reconsideration.
524

 Hence, they may serve as inspiration in future legislative 

or judicial discussions.
525

 In addition to public dialogue dimension, dissents are also 

instruments of the deliberative ideal in the sense that they can increase the intensity of the 

internal debate. Judges would try to persuade each other in order to form a majority on the 

Court, increasing the quality of their reason-giving.
526

  

 

Yet, dissents may also result in deliberative failures. It is argued that the presence of 

separation opinions leads to rulings that are opaque and ambiguous, and therefore hinder the 
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development of law.
527

 Dissents would, contradicting the argument above, cause unnecessary 

confusion in understanding the judgment and reduce its persuasiveness.
528

 For example, 

suggestions on how future legislation should be altered, have limited instrumental value when 

published in a dissenting opinion.
529

 They offer little encouragement to lawmakers, as it lacks 

the support of those votes necessary to uphold future legislation.
 530

 Separate opinions suggest 

that decisions are the product of each judge's personal predilection, rather than a rational 

deduction based on the facts and "the law”.
531

  If the ruling does not have (enough) 

consequential potential, dissents may undercut legal certainty and predictability. Over the 

long run, this might cause a problem of legitimacy of the Court itself. In addition, allowing 

separate opinions would create an environment favouring individualistic behaviour rather than 

cooperation among the justices.
532

 Instead of stimulating judicial discussion, allowing dissent 

would incite judges to stubbornly concentrate on their own arguments. Conversely, a collegial 

dynamic is needed to guarantee the quality of the internal deliberation process and, therefore, 

of the outcome of this process.  

 

In Belgium, it is additionally argued that the existence of dissenting opinions would conflict 

with the Court’s consensual composition and functioning. Dissents would potentially threaten 

the acceptance of the Court’s decisions in both linguistic communities.
533

 In controversial 

cases, courts are believed to have an interest in projecting unity by avoiding dissent.
534

 

Although this risk may not be overestimated, a dissenting opinion may infuse political or 

public conflicts. Recently, the current Dutch- and French speaking Presidents of the BeCC 

confirmed that they adhere the arguments of opponents of separate opinions. More 

specifically, they stated that they understand and support the legislator’s choice to exclude 

these possibilities.
535

  

 

Since dissenting opinions remain a very difficult issue in Belgium, there has been a recent 

suggestion of Maes to opt for an “in between” solution. To decrease the possibility of political 

tension as a reaction to the dissent, she argues judges should be allowed to publish their 
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separate opinions anonymously.
536

 This would allow the Court to continue to play its 

“pacifying” role, without ignoring the existence of a plurality of opinions in a society like 

Belgium. However, I am not convinced that the Courts’ public would be unable to attribute 

the opinions to a specific judge or, maybe more importantly, a judicial sub-group, even if the 

anonymity rule is strictly respected. In a country where little is needed to incentivise political 

conflict, a majority opinion – provided it is well-reasoned – may calm down the public 

opinion and bring together those who would otherwise continue to disagree. Also within the 

court, the collegial dynamics incite the judges to transcend their individual preferences in 

search for a reasonable compromise. This does not mean that minority arguments should be 

set aside, but that they should be integrated and addressed by the Court, instead of discussing 

them separately. As mentioned before, the circle of arguments that characterises the 

deliberative exercise is believed to produce high quality outcomes.  

2.8. The prospects of deliberation  

 

With an understanding of the institutional devices of the Belgian Constitutional Court, it 

becomes clear which “judicial good practices” related to the key ingredients of deliberative 

performance are within reach or not. Yet, some of the institutional rules discussed above may 

limit the possibility to evaluate these ‘good practices’. Hence, in this section, I exemplify 

which aspects of the Court’s case law can be scrutinized from a deliberative angle in the 

empirical part of this thesis.  

First, the requirement of an external initiative and the lack of agenda-setting powers make it 

difficult for the BeCC to control the inclusiveness of the procedure. An internal initiative by 

the Court or a mobilization of others to challenge legislation is not allowed, because this 

would introduce the risk of impartiality. Hence, the range of viewpoints that reach the Court 

ultimately depends on who is willing to participate in the review procedure. As mentioned 

before, the requirement to demonstrate an interest in the case is interpreted broadly. In 

addition, the Court can demand further information or documentation of those already 

involved in the procedure or may hear experts, but it rarely uses these competences. Finally, 

the BeCC has very limited control over its docket. Except for the “limited procedure” for 

specific situations, the BeCC cannot influence its case load. In conclusion, it is a shared 

responsibility of all involved participants to provide input for the forthcoming decision.   

This does not mean that a study of the involved actors in the Court’s review procedures is 

without any interest. First, the participation of different types of initiating and intervening 

parties reflects how the Court’s role is perceived, and how this may have evolved over the 

years. Also, the normative ideal of inclusiveness does not only relate to the active inclusion of 

a wide range of perspectives, but also implies an equal responsiveness to all those involved. 

Hence, an alternative approach could be to analyse how participation affects other aspects of 

the ruling (see chapters five, six and seven).  
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The second key ingredient relates to the internal deliberation process, which should be 

defined by a collegial exchange of arguments. It is likely that the Court’s decisions reflect 

negotiations that have occurred during different stages of the decision-making 

process.
537

However, an evaluation of this process for the BeCC is not convenient. 

Considering the secrecy of deliberation and absence of dissenting opinions, it is difficult to 

investigate directly how the judges interact with each other. Although the written decision 

may be considered as the embellished re-articulation of this internal phase, it should be noted 

that making statements about the deliberation process based on patterns that seem to appear in 

the Court’s case law remains speculative.  

The transparency and rationality of the justification form the third and fourth key ingredient. 

The evaluation of the institutional framework shows that the BeCC has large discretion to 

formulate the justificatory ground for its rulings. As mentioned, courts may enhance the 

quality of this justification by the consistent application of a fixed argumentation framework 

and by citing persuasive and relevant authorities to underpin the judgment. Ultimately, the 

ruling should clarify whether and why the challenged legislation is compatible with the 

Constitution or not. An evaluation of the transparency and rationality of the justification will 

involve a citation analysis (chapter six) as well as analysis of the Court’s use of the 

justification test (chapter seven). 

 

Finally, the fifth ingredient relates to the dialogue dimension of constitutional adjudication. 

The BeCC’s has wide discretionary powers to address the legislator. More specifically, the 

BeCC has developed – within the boundaries of the institutional framework - diversified 

methods to formulate an answer to a question of constitutionality. In addition, the justificatory 

ground may spark the legislator’s engagement to react to the ruling, or to improve the quality 

of legislation more generally. For instance, the BeCC can point out that a deficiency in the 

parliamentary procedure has led to constitutional infringement. Hence, the evaluation of the 

dialogue dimension of the Court’s case law should include an analysis of the variety of 

sanctioning modalities (chapter five), as well as of specific aspects of the justificatory ground 

(chapter six and seven).  

2.9. Conclusion: a venue for deliberation in a consociational setting   

 

When analysing the institutional design of the Belgian Constitutional Court, the conclusion is 

that it has developed into a fully-fledged human rights court with considerable deliberative 

potential. Important features of a deliberative institution are: composition rules that reflect 

societal heterogeneity, a collegial internal decision-making process, wide access possibilities, 

a broad set of reference norms and a variety of communication strategies to stimulate 

constitutional dialogue with other actors in the democratic polity. Considering the wide 

accessibility of the Court, extrajudicial actors, who may be frustrated with failed attempts of 

the legislator, have the opportunity to bring their claim before the Court. Hence, it is likely 
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that the Court will be asked to adjudicate politically charged or otherwise controversial 

matters.
 538

 When they do so, the BeCC has considerable potential to fulfil the deliberative 

expectations mentioned in the normative framework. The fact that the court interprets some of 

its competences broadly suggests that it is willing to be responsive to these constitutional 

claims. However, further improvements would additionally enhance its deliberative potential. 

In particular, allowing the possibility for amici curiae (without a direct interest in the case, but 

with useful information) to participate would introduce additional perspectives or evidence. 

This can enable a more in-depth evaluation of the constitutional question.  

Notwithstanding that the continuing expansion of the BeCC’s competences shows trust of the 

legislator in the added value of constitutional review, the preparatory parliamentary 

documents equally reflect the ambiguous relation between consociationalism and 

constitutional adjudication. In particular, politicians were initially reluctant to create a full-

fledged constitutional court because this could threaten their policy freedom, especially 

regarding consociational package deals.
 539

 The legislator’s concern that review procedures 

may inflict on (super)majoritarian compromises is reflected in the Court’s institutional design. 

When the Court was established, the government officials stated that only if the BeCC would 

show itself trustworthy when executing this delicate task, it could grow into a genuine 

constitutional court.
 540

 The legislator installed a court with a restricted set of reference norms, 

introduced limited access possibilities and established the double parity rule. The first two 

elements were repeatedly loosened in several reforms, but the composition rules remained 

untouched, even though several politicians criticized them in the run-up of these reforms. 

Hence, the decision-making process of the BeCC – like many other European constitutional 

courts - is constrained by a collegial dynamic between judges with various backgrounds.
 
This 

should guarantee that the BeCC takes into account policy considerations during its decision-

making process. Importantly, the rationale behind this evolution and the double parity balance 

may still weigh on the BeCC. In the next section, it is discussed more in detail how such 

external factors may affect the Court’s decision-making.  
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Chapter 3 – Variation of judicial behaviour within the institutional 

boundaries 

3.1. Introduction  

 

In the previous chapter, the institutional contours of the BeCC’s judicial behaviour were 

discussed. A few important conclusions could be withdrawn. On the one hand, the BeCC has 

considerable potential to fulfil the deliberative expectations that weigh on it. However, the 

parliamentary documents also demonstrated that the Court’s competences could only be 

expanded because the BeCC had showed itself a “reliable” partner. The rationale behind this 

evolution may still weigh on the BeCC. More specifically, the Court is expected to act 

prudently when a judicial outcome would inflict upon political prerogatives. To fully 

comprehend the role of the Court within the Belgian democratic polity, it should be elucidated 

to what extent these expectations weigh on the Court’s decision-making process. In particular, 

it is said that “judges’ decisions are a function of what they prefer to do, tempered by what 

they think they ought to do, but constrained by what they perceive is feasible to do”.
541

 The 

Court might attain or frustrate those expectations in different cases, revealing which 

incentives surround its decision-making process. 

 

Each judicial decision is the transformation of inputs – challenging or supportive of the 

legislation under review - into output. There is a large body of scholarship, especially in the 

US, aiming to explain the choices justices make.
542

 The basic assumption of these scholars is 

that justices are committed to a vision on public policy, and that the desire to maximize their 

effectiveness drives their actions.
543

 Through empirically analysing judicial behaviour, in 

particular of the US Supreme Court, they have amassed evidence indicating that justices 

actually seek to achieve, and strategically act to secure this particular goal.
 
The envisioned 

judicial target is believed to be centred on law or politics, or a combination of both.
 544

 The 

traditional models of judicial behaviour – typically labelled legal, attitudinal and strategic – 

each emphasize one aspect these targets. In this chapter, drawing upon these theories on 

judicial behaviour, I argue that strategic actions may be expected from the BeCC. In particular, 

in salient cases, the formulation of the ruling – the outcome as well as the justificatory ground 

– may be affected by strategic considerations regarding the anticipated behaviour of other 

involved actors in the broader policy arena. Although the Court’s decision-making is 

undoubtfully affected by a blend of factors (legal, ideological...)
545

, the incorporation of the 
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logic of the strategic model can significantly enhance our understanding of the BeCC’s 

behaviour and of the behaviour in constitutional courts in Continental Europe in general.  

3.2. Modelling judicial behaviour 

3.2.1. The legal, attitudinal and strategic model  

 

Traditionally, scholars adhere to one of three traditional models – legal, attitudinal or strategic 

- used to describe or investigate judicial behaviour.
 546

 Although all three models are based on 

the general assumption that judges aim to contribute to “good policy”, their focus is different 

with regard to what such policy entails and how this shapes judicial behaviour.   

 

First, according to the strictly legal model, judges aim to accurately interpret and apply the 

law, without taking into account other considerations. As a sort of “mechanical jurisprudence”, 

decisions are then a function of the facts of that case in light of the meaning of statutes and the 

Constitution.
547

 Although legal boundaries necessarily narrow the range of options the judges 

may select
548

, few scholars fully accept this as a single explanation.
549

 In constitutional 

adjudication, also in Belgium, many cases leave room for interpretation. Hence, constitutional 

courts have some degree of discretion to decide how to formulate their opinions.
550

  

 

Next, the attitudinal model puts forward a judge who acts according to his ideological 

preferences.
551

 Proponents of this model have focused largely on the last stage of decision-

making, analysing how individual justices vote on the final opinion or write dissenting 

opinions. For instance, scholars studying the US Supreme Court have shown that the 

preponderance of judges with either liberal or conservative background can largely explain 

the case outcomes during a certain period of time (as long as there is no shift in this 

preponderance).
552

 Similarly, these judges prefer to write a separate opinion when the 
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majority on the Court is ideologically too diluted from his or her personal preference.
553

  

However, like in many other Constitutional Courts in Continental Europe, the balanced 

composition of the BeCC and the collegial decision-making procedure make it less likely that 

variation between cases can be accounted by attitudinal factors.
554

 Moreover, even though 

individual ideology may play a role during internal deliberation process, it is difficult to 

evaluate how it affects decision-making at the aggregated level.
555

  

 

Finally, the strategic model suggests that judges are goal-directed actors that operate in a 

strategic or interdependent decision-making context. Hence, judges focus on the effects of 

their decisions within the context of their own court and the broader policy arena.
556

 At the 

micro level, it is believed that judges act strategically in order to produce majority opinion as 

close to the one they desire. For instance, they will try to persuade colleagues, or even bargain 

with them, in order to gain support for their own views. At the macro level, the justices need 

the support of other actors to enforce their decisions. The main idea is that only by 

recognizing their interdependency, courts can maximize their effectiveness as a policymaker, 

both within the context of a single case as on the long term.     

 One the one hand, without legal incentives to generate compliance
557

, courts need to 

rely on other strategies to stimulate implementation of a particular decision.
558

 To be 

successful in shaping policy, they need to move within a set of possible alternatives – the 

“tolerance interval”
 559

 - acceptable to other relevant actors that play a role in the ultimate 

policy choice.
560 

More specifically, they must think ahead to prospective consequences and 

anticipate the probable reactions of their audience (the legislature, other courts, litigants or the 
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general public).
561

 If they do not modulate their decision accordingly, they risk seeing non-

compliance with their rulings.
562

 In particular, it is impossible to rule out, with a high degree 

of confidence, the risk of legislative override.
563

 Hence, by adjusting its ruling to anticipated 

reactions, the Court may actually enhance the consequential character of its case law, meaning 

its rulings have an impact on public policy.       

 On the other hand, the strategical model equally assumes that courts are concerned 

with the long-term effects of their decisions on the collective outcome of the political system 

of a whole. Courts may become irrelevant for policy outcomes if their decisions are regularly 

overruled or ignored.
564

 Therefore, a court will avoid overstepping the boundaries of the 

tolerance interval because they may weaken its legitimacy and narrow the interval for future 

cases. Although the Court’s institutional security is relatively strong
565

, there is always a risk 

of losing institutional devices that shape its deliberative potential. By acting strategically, the 

Court enhances its capacity to continue its institutional role over the long run.
 566

 Even 

stronger, although such behaviour may partly be based on institutional self-interest, it is also 

based on the (moral) concern to preserve the reputation of constitutional courts and the 

Constitution they uphold.
567

   

The strategic model is particularly interesting because of the following reasons. First, the 

model is not only used to describe individual judicial behaviour (micro level) but is also 

suitable to analyse collegial court activities (macro level).
568

 In other words, building on this 

theory, hypotheses can be formulated with regard the effect of particular case characteristics 

on a majority opinion, and not only on individual judicial behaviour. Next, the model 

incorporates some features from the other models, since it presupposes that judicial behaviour 

is shaped by the audiences that the court addresses. In particular, legal accuracy is believed to 

play a role in the judicial decision-making because courts care about how they are perceived 

by the legal community.
569

 Political constraints, on the other hand, also find their way into 

this theory because courts are believed to adapt their behaviour to induce compliance by the 
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legislative branch. Although the model remains a simplification of reality, its conception of 

judicial behaviour may produce important insights and advance our understanding of how 

courts take their decisions. In the next section, it is explained why the strategic model might 

offer an explanation for the behaviour of the Belgian Constitutional Court.  

3.2.2. Why the strategic model fits the Belgian case 

 

Although the Belgian Constitutional Court’s behaviour is inescapably affected by a variety of 

factors, there are reasons to believe that its case law will reflect strategic behaviour. A core 

argument of the proponents of the strategic model is that judicial behaviour is structured by 

the institutional framework and the political context in which it functions.
570

 Below, three 

main arguments are put forward, linked to these contextual factors, that may explain why the 

strategic model first the Belgian case. In short, notwithstanding the (reinforced) authority of 

constitutional rulings in the legal order, the BeCC lacks mechanisms to incite others to 

implement its rulings, or to prevent them to take decisions that conflict with them.
 
Further, an 

analysis of parliamentary documents showed that the legislator’s concern that review 

procedures may inflict on (super)majoritarian compromises has determined the Court’s 

institutional design. In particular, collegial constraints oblige the judges to take into account 

the views of the different sub-groups represented in the Court. Finally, considering the 

ambiguous relation between consociationalism and constitutional review, the political 

environment wherein the Court functions is likely to incite the Court to act prudently.  

First, to a certain degree, the BeCC needs to rely on the goodwill of other actors in the policy 

arena to implement its decisions. An important player to be taken into account is the 

legislative branch.
571

 The Court itself cannot do much more than facilitate the accessibility of 

its case law (supra, section 3.1.7.1.) In addition, the Special Act on the BeCC also proclaims 

that a communication of its rulings must be made to all Parliamentary assemblies.
572

 Also, in 

2007, the federal legislator established a ‘Special Committee for Legal Evaluation’ that has to, 

among other things, monitor the BeCC’s case law.
573

 This was aimed to meet the concern that 

many rulings of the BeCC did not receive appropriate legislative follow-up.
574

 In the 
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meantime, the federal Committee has published several reports on the Court’s case law
575

, 

including specific legislative propositions. However, too little initiatives have made it into 

actual legal text and, if so, they did not really respond properly to the case law of the Court.
576

 

Moreover, there are no similar institutions vested on the sub-national levels responsible for 

monitoring the Court’s case law regarding their legislation. Other actors to be taken into 

account are the litigants, the general public and the news media. In particular, if the BeCC 

confirms the legislator’s policy choices, its ruling should justified by arguments that can 

reasonably be embraced by those who opposed the legislation.  The news media can function 

as an intermediate actor between the Court and it audience, including the legislator as well as 

individual citizens.
577

 For instance, in order to induce legislative chance, what may be needed 

more than judicial guidelines is a swelling national opinion on the subject.
578

 Essentially, non-

compliance reduces the Court’s legitimacy and its effectiveness as a policymaker.
579

  

 Without mechanisms to impose binding incentives upon its audience, the Court must 

rely on other strategies to ensure the acceptance and implementation of its case law. The 

strategic model emphasizes that, when estimating their zone of discretion, judges must be 

aware of the preferences of other key actors involved as well as the process by which they are 

aggregated.
580

 When compliance difficulties are expected, courts may prudently modify their 

decisions to the anticipated reaction of these other actors, tempering it so as not to exceed 

their tolerance threshold.
581

 This is aimed to reduce the chances that they will limit or reverse 

those decisions or, more generally, to minimize the extent of criticism on the Court’s 

ruling.
582

 Traditionally, scholars concentrate on the strategic ‘separation-of-powers game’, in 

which judges formulate their ruling in such a way as to avoid that it will be overturned by 

legislation.
583

 Yet, in order to induce the effectiveness of its case law, the Court should be 

aware of how its decision will be received in the broad policy arena. In particular, heavy 

criticism, even when this does not result in an actual legislative override, can decrease the 
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Court’s institutional standing. Under the strategic model, it is assumed that courts are able to 

make a risk assessment. In particular, judges are believed to be able to predict political 

responses considering their sophisticated understanding of the legislative process and of 

policy preferences.
584

 This understanding enables them to anticipate probable reactions and 

modulate the decision accordingly. In Belgium, prior political experience gives the judges 

insight in what is feasible considering the existing political climate.
585

 The better informed the 

Court is, the more it will be able to make a more sophisticated strategic choice.
586

  

An second important reason to expect a propensity of the BeCC to act strategically is because 

of the consensual constraints that weigh on it. Scholars studying the strategic model 

acknowledge that the constraints weighing on judicial behaviour primarily stem from intra-

institutional rules.
587

 The BeCC’s balanced composition, and the collegial pressures that 

follow from it, temper what the court can decide.
588

 Its rulings are not, as the attitudinal model 

would suggest, simply the aggregate of what individual justices independently choose to do, 

but the final decision will need to be balanced. Judges on collegial courts necessarily must 

moderate their views to reach a single opinion.
589

 In particular, they must win the support of 

their colleagues to mobilize a majority. 
590

 In Belgium, this majority opinion should be 

acceptable to each sub-group of judges whose preferences are protected by the double parity 

rule. Support is needed from the Dutch-speaking as well as the French-speaking judges and 

the professional judges will not be able to push through their opinion without taking into 

consideration those of the judges with political experience. Instead of securing that the ruling 

as closely as possible resembles a personal policy preference
591

, judges on the BeCC are 

likely to have internalized the need to take into account the opinions of all sub-groups within 

the Court. Hence, the collegial dynamics within the BeCC are expected to be stronger than in 

countries where only a simple majority is required, and where judges are allowed to express 

their individual opinions.          

 The double parity rule also ensures that the opinions of the different audiences are 

known to court. For example, a judge whose career has been entirely within the legal 

community is likely to identify with that community, while the same can be said for judges 

who were previously connected to the political community.
592

 The strategic model assumes 

that judges care about how their decisions are perceived by the audience it addresses. Also, 

judicial identification with sub-groups enhances the competition within the court, which 
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fosters strategic behaviour in order to reach a collective outcome. In short, these formal and 

informal rules permanently guarantee a certain judicial equilibrium which is likely to be 

reflected in a strategically drafted majority opinion.  

A final argument is that the political climate in a consociational polity like Belgium incites a 

constitutional court to act prudently. In general, overturning legislation is believed to be 

difficult when there is strong legislative-executive cohesion.
593

 Courts have little room for 

manoeuvre when the legislative parties operate within a strong coalition government. 

Overruling legislation that originates from consensual decision-making is (even) more 

difficult than when it has its basis in simple majority decision-making.
594

 When judicial 

appointments bring the judiciary in line with the elected branches (in that same consensual 

structure), it is considered even more difficult to oppose them.
595

 When challenged provisions 

are part of a super-majoritarian compromise on which the political partners have negotiated 

extensively, judicial review is a delicate endeavour. When specific pieces of legislation are 

declared null or void, this can constitute a serious drawback for political actors. Eliminating 

one small element from a package deal can jeopardize the delicate balance that was achieved 

between different segments that constitute a consociation. And worse, it might be necessary to 

reopen time-consuming and costly negotiations between the political partners.
596

 Hence, in an 

attempt to avoid confrontation with the legislature, the Court may adjust its ruling to this 

anticipated behaviour. In conclusion, in some cases, the consensual character of the Belgian 

policy process may narrow down the boundaries of the Court’s judicial discretion.  

In conclusion, prudent behaviour may be the appropriate strategy for the BeCC to ensure 

short-term compliance and long-term support. It is likely that, over time, the judges even no 

longer perceive this a constraint because they have internalized the image that the legislator 

draws of them. 
597

 This was recently recognized by the Court itself, as declared by the current 

Dutch-speaking president Prof. dr. André Alen. He confirmed that on the one hand, the Court 

is a guardian of fundamental rights, but that it also needs to take into account the achieved 

balance in consociational agreements.
598

  

However, there are ranges in which the Court may feel incited to act strategically. Judicial 

behaviour is believed to be shaped, at least in part, by the anticipated reactions of other 

relevant actors. In turn, estimating which reactions are possible or probable depends on who is 

judging on the Court. Hence, strategic actions may particularly be expected in cases that are 
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perceived as salient
599

, either by the judges themselves or by other actors in the larger 

decision-making arena.
600

 In what follows, I discuss more in detail why case salience can be 

considered as a trigger of strategic behaviour.  

3.2.3. Case salience as a trigger of strategic behaviour  

 

In principle, salient cases are believed to have higher visibility and potentially raise major 

policy questions. In judicial behaviour studies, typically two types of salience are identified. 

A case is politically salient when it touches upon a difficult or controversial question due to 

the issues or actors involved, or the political context in which the case needs to be decided. 

When the Court faces a novel or unique legal question, a case can be considered legally 

salient. These cases influence the development of the law regardless of whether this is known 

to the public.
601

 These categories of salience are not strictly defined and may overlap.
602

 For 

the purpose of this research, the conceptualization of salience should be closely linked to 

strategic judicial behaviour. Therefore, case salience is here understood as the weight imposed 

on the Court to adapt its decisions in order to ensure the acceptance of and compliance with 

its decisions. In other words, a measure of contemporaneous salience should indicate “how 

important the case is to the Court at the time it was making the decision?”. 
603

  

Salience is a latent characteristic that we cannot directly observe. Rather, we observe certain 

manifestations of the underlying salience.
604

 Hence, in order to evaluate the effect of salience 

on judicial behaviour, several measures need to be identified. Various measures of salience 

have already been selected and discussed to that effect in political science scholarship.
605

 In 

particular, scholars usually rely on one
606

 of following measures: media attention, the 

participation of a large and/or divers group of litigants or a larger panel size. While the first 

two indicate how external actors (the public in general and the litigants) perceive case 

salience
607

, the last measure focuses on the internal perspective (the judges). Instead of relying 

on one operationalisation of case salience, this research integrates all three measures in the 
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analysis of the BeCC’s behaviour. Hence, more refined interferences can be drawn about the 

ways in which different types of salience affect the choices judges make. The three measures 

of salience will be discussed more in-depth in chapter four, where they are linked to the BeCC 

database. Nonetheless, in order to explain why strategic behaviour is expected in cases where 

these measures are present rather than absent, they are briefly introduced in section 3.2.3.2. 

Following after that (3.2.3.3.), it is discussed which strategic actions may generally be 

expected in salient cases. Traditionally, scholars concentrate on the strategic adjustment of the 

final outcome - “is the challenged legislation overruled or not?” - and more particularly, the 

individual judicial votes.
608

 In Belgium, however, voting behaviour is not only concealed 

from the public - making it difficult to study – but the judicial outcome is also believed to be 

the result of a collegial effort. In addition, scholars nowadays acknowledge that an exclusive 

focus on the judicial outcome may be too narrow.
609

 Instead, there is a range of judicial 

behaviour that might reflect strategic calculations. It is explored which actions are, 

institutionally, available to the BeCC and why others are not. Instead of first enlisting the 

actions that might suit the BeCC and then those that may not, they are discussed in the 

‘chronological’ order of the judicial process - from the docket control to the final voting stage. 

The idea behind this section is not to sum up hypotheses regarding the BeCC’s behaviour, 

which will be developed in the next chapters, but to explore how the Belgian case might fit 

within the current state of knowledge on strategic judicial behaviour. 

3.2.3.2. Case salience measures   

 

Firstly, media attention is the dominant measure in studies focusing on the influence of 

political salience on judicial behaviour.
610

 The reason for this choice is not only because it is 

believed that media report on important cases but equally because media influence public 

perception of the importance of issues.
611

 In that sense, the news media act as intermediaries 

between judges and other audiences they care about.
612

 Previous research showed that the 

‘news values’ that tend to drive newspaper journalists to cover constitutional cases are 

conflict, controversy and impact.
613

 In contrast, a simple, non-controversial case will likely 
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not have generated any publicity before the petition is submitted.
614

 When the Court expects 

that its ruling will be under closer public scrutiny, in particular when the case has received 

media attention during the decision-making procedure, it needs to be careful not to overstep 

the boundaries of the ‘tolerance interval’ created by other actors who are responsible for 

implementation. In other words, when the case is covered by the news media, chances that the 

Court will employ a long-term strategy increase.
615

 The influence of political salience can be 

posited to increase when judges have prior experience in electoral politics, such as in 

Belgium.
616

 

Next, the involvement of a large group of petitioning and intervening parties equally signals 

the importance of a case.
617

 It demonstrates that a broad set of interests are at stake and that 

the impact of the case is potentially stronger.
618

 Courts may be incited to act prudently when a 

broad set of interests is at stake. A ruling that goes against the expectations of a large group of 

litigants may result in the loss of public support. This support is considered essential for 

constitutional courts, such as the BeCC, that lack binding mechanisms to ensure compliance 

with their decisions. A large group of participants may equally be a measure of case strength, 

since a flagrant constitutional violation is likely to attract more participants. It is believed that 

constitutional courts are in a stronger position as the number of separate parties and the mix of 

party types increases.
619

 However, intensive participation may be less influential when the 

case is highly politically salient than when it is not.
620

    

Finally, panel size can also serve as a measure of case salience.
621

 While ‘media attention’ and 

‘participation’ operationalize salience based on the behaviour of others, this measure departs 

from the perspective of the justices themselves.
622

 It is believed that individuals display higher 
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levels of engagement with a topic that is salient to them than when it is not.
623

 Hence, the 

propensity to request for a plenary session likely relates to how salient a given case is 

considered. Given the criteria determining the composition of the Court, panel size can be a 

measure of political salience, legal salience or both.
624

 Hence, this measure adds another layer 

to the measurement of case salience because it goes beyond the assumption that cases deemed 

salient by actors beyond the Court - such as the media or litigants - must also be salient from a 

justice’s personal perspective. It is expected that more efforts are invested in the judicial 

opinion when panel size increases. In addition, a larger panel size increases the number of 

different perspectives to be taken into account. The judges need confer with each other in 

order to reach a majority opinion. In sum, a judicial outcome cannot be understood without 

acknowledging the collective nature of the decision-making process that undergirds it.
625

 

3.2.3.3. Strategic actions in salient cases 

 

Prior research has shown that justices act differently when deciding salient cases.
 
Justices act 

with greater interest, intensity and motivation than they otherwise would.
 626

 Next, the mixes 

of considerations that shape the decision tend to increase with case saliency.
627

 Finally, it may 

affect other relevant actors’ preferences, and thus potentially changes the way judges 

anticipate their response. Depending on the case circumstances, the ideas on what is expected 

from the Court may change.
628

 Therefore, salience may significantly affect the different stages 

of the judicial decision-making process: from the initial docket control, through the writing 

process, to the final voting stage.
629

 In addition, strategic behaviour is not necessarily linked 

to one individual case, but may also be reflected in the development of case law over time. In 

what follows, I chronologically go through the judicial decision-making process, pointing out 

which strategic actions are available to the Court and why others are not.    

First, deciding which cases to accept for closer scrutiny or who can present arguments before 

the Court may reflect strategic considerations.
630

 If institutionally possible, courts can avoid 

confrontation with the legislature by simple deciding not to hear a case. Or, conversely, they 

may postpone accepting politically controversial cases into their docket until the time is ripe. 

Such agenda-setting actions may be an important strategy for courts that have control on their 
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docket such as the USSC
631

 or the SACC
632

, but is difficult for the BeCC. As mentioned 

before, the latter court is required to formulate an opinion once the case is declared admissible. 

Courts may equally act strategically when deciding who may present their arguments. 

Although access to the BeCC requires a legitimate interest in the case, it has been established 

that the Court interprets this condition broadly. Moreover, if a request is not accepted, this 

should be explicitly justified in the ruling itself, making it difficult to arbitrarily exclude 

litigants from the case. In conclusion, it is not likely that highly controversial cases are filtered 

out before the actual decision-making stage.
 633

 Instead, when the BeCC handles a hot 

political potato, strategic behaviour is likely to manifest itself in how a case is treated.  

Another strategy to influence the final ruling is opinion assignment to specific judges. When 

there are no strict rules, for example in the U.S., it has been noticed that chief justices and 

other majority opinion assigners typically reserve high salience cases either for themselves, or 

to the justice(s) who are closest ideologically.
634 

This would result in opinions that would best 

reflect directly their own set of values and preferences on the case while maintaining the 

majority coalition.
 635

 In Belgium, however, the registrar appoints the cases chronologically to 

a judge-rapporteur following a certain fixed list.
636

 Also, even if these rules could be 

circumvented, strategic opinion assignment may not have a direct effect on the ruling because 

this is always the result of a collegial effort. The judge-rapporteur has to take into account 

other judges’ preferences if he or she wants to persuade a majority to accept its opinion draft.  

The next step concerns the internal decision-making and the opinion writing process. Since 

(individual) strategic behaviour by the BeCC judges before this stage is unlikely, one can 

expect a propensity of the Court to put more energy in this step. In general, justices are 

believed to have stronger opinions on salient issues. This means that they will want to 

participate in the drafting process, and will have to negotiate more intensively if they want to 

reach a unanimous opinion.
637

 Hence, more time and energy is expended in shaping the 
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content of the majority opinion than in relatively trivial disputes.
638

 Research on the USSC 

showed that more than an average number of drafts are written in salient cases, which suggest 

that these rulings are formulated more carefully than others.
639

 On the one hand, this would 

expose the judges to a broader range of rationales for each possible outcome, requiring a more 

fully elaborated discussion on their consequences
640

 and resulting in judgments that are 

lengthier and more carefully reasoned.
641

 On the other hand, a closer scrutiny of the internal 

drafts on the USSC showed that virtually all changes made reflected strategic calculations by 

the opinion writers about the preferences of other relevant actors.
642

  

Strategic behaviour may find various expressions in the majority opinion. Instead of simply 

overruling legislation, the Court may include explicit or implicit signals into the justificatory 

ground of the ruling. For example, it can exemplify which substantive boundaries should be 

taken into account, or criticize the legislative procedure, both meant to influence future 

legislation. Signalling is believed to be a less conflictual way to communicate with one 

another.
643

 Also, courts have the discretion to select the authorities to which it refers in a 

particular ruling (chapter six). Courts may try to avoid taking a stand on a political sensitive 

issue by taking refuge in external “authority sources”, for example by referencing to 

international (case) law or scientific studies.
644

 Finally, judges can write opinions that are 

vaguer or more precise, depending on which strategy better serves the purpose of stimulating 

implementation (chapter seven). In particular, instead of explicitly pointing out how to 

remedy the constitutional default, the Court may prefer to write an opinion that is vague 

enough so that the legislature can keep the status quo policy.
645

  

As mentioned before, many scholars concentrate on the judicial outcome and more 

particularly on whether the challenged legislation is overruled or not. However, the use of 

various other sanctioning modalities may equally reflect strategic considerations (chapter 

five). As mentioned before (2.6.1.), many courts have developed more creative outcomes in 
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order to communicate with their audience. Such ‘modulated outcomes’ indicate how 

legislation should be understood or altered, in order for it to be applied in a constitutional 

manner. Such modulations may serve as a strategic compromise when a violation has been 

found but a simple invalidation would exceed the threshold of acceptance. Second, providing 

deadlines for legislative revision of unconstitutional statutes would also suggest that the court 

is concerned about future legislative evasion of its decision.
646

 Shapiro and Stone Sweet argue 

that such creative techniques strenghten the court’s dominance over policy outcomes.
647

 

Hence, while at the same time acting prudently in order not to overstep the legislator’s 

acceptance threshold, courts may actually maximize their effectiveness as a policymaker. 

Next, researchers have noted that more dissenting opinions are published in salient cases. The 

reason for this is the higher visibility in salient cases, which causes the hardening of the 

justices’ ideology and, therefore, more division within the Court.
648

 However, separate 

opinions are not allowed in Belgium. Instead, judges are enquired to discuss the case more 

intensely in search for ruling that satisfies the required majority of the judges. Again, this 

suggests that the majority opinion, both the outcome as the justificatory ground, is more likely 

to reflect the negotiations that have occurred during different stages of the decision-making 

process. 

In conclusion, constitutional courts potentially have a wide range of possibilities to 

strategically anticipate to reactions of other relevant actors. Yet, considering the absence of 

docket control, small degree of discretion to grant access and strict rules for opinion 

assignment, the Belgian Court cannot rely on the same tools as other courts to filter out the 

cases and actors it wants to hear. Therefore, it can be expected that strategic considerations 

will rather affect the next stage of the decision-making process: writing the majority opinion. 

Therefore, in what follows, the analysis should concentrate on the effect of case salience on 

the case outcome and the justificatory ground.  

3.3. Preliminary conclusion: launching the case law analysis  

 

In the first part of this thesis, a normative framework was set out to evaluate the deliberative 

performance of constitutional courts, centred on the key concepts inclusiveness, rationality, 

transparency and dialogue. In this second part, I aimed to build a bridge between the 

deliberative expectations weighing on constitutional courts and the forthcoming case law 

analysis. I argued that, in order to fully comprehend the role of constitutional courts in a 

democratic society, the institutional and contextual contours of judicial decision-making must 

be recognized.           

 The analysis of the Court’s institutional framework showed it has grown into a fully-

fledged constitutional court. When the BeCC was established in 1983, its competences were 

limited and served to protect consociational bargains and deal-making. The composition of 
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the court, with a strict parity between French- and Dutch-speaking, and between ‘professional’ 

judges and ex-politicians, reflects these concerns. Over the years, the legislator has repeatedly 

extended the CC’s competences. Although there are some options for further improvement, 

the Court has the procedural equipment to enhance the deliberative quality of democratic 

policy-making. Moreover, the flexible approach of the Court, extending its competences if 

needed, shows that it is willing to provide a deliberative forum to those seeking an alternative 

route when the legislative branch falls short. Yet, the strict parity has remained in place. 

Hence, the decision-making process of the BeCC – like many other European constitutional 

courts - is constrained by a collegial dynamic between judges with various backgrounds.
 
Also, 

the preparatory parliamentary documents to these reforms reflect the legislator’s concern that 

review procedures may inflict on (super)majoritarian compromises. This rationale behind the 

Court’s establishment and further development may still weigh on the Court.   

 Although judicial behaviour may be fuelled by the willingness to maximize its impact 

on the legitimacy and quality of democratic policy-making, it is also constrained by what is 

(politically) feasible. In the second chapter, building on judicial behaviour scholarship, I 

argued that the strategic model may offer an explanation for the BeCC’s behaviour. The 

strategic model puts forward a constitutional court that balances its decisions between 

principled decision-making and a degree of pragmatism. The “principled” character ensures 

that judges have the common good in mind
649

 and that legal constraints determine the nature 

and quality of the reasons judges may offer in support of a decision.
650

 The pragmatic 

approach would result in strategic calculations of how to prevent non-compliance or loss of 

institutional security, taking into account the anticipated reactions from the legislature, 

litigants or other judges. I argued that, considering the institutional and political context in 

which the BeCC functions, its case law is expected to reflect such strategic considerations. 

More specifically, case salience – indicated by increased media attention for the case, more 

participation and larger panel size - is expected to function as a trigger of strategic behaviour. 

The easier it is to involve the constitutional court (broad access possibilities; large set of 

reference norms), the more issues will be referred to it and the more likely a court will be 

asked to adjudicate salient cases. Considering that the Court cannot strategically filter out 

controversial cases or refuse to hear certain actors, strategic considerations will rather be 

reflected in how the ruling is formulated. To ascertain this main hypothesis, the BeCC’s case 

law – and in particular the case outcomes, citation practices and the Court’s approach to the 

proportionality analysis - will be scrutinized in the third part of this thesis.   

For this purpose, I built an extensive database on the case law of the BeCC, including all 

cases –annulment procedures as well as preliminary references- since its inception in 1985 

until 2015 (n=3145).
 651

 A total of 55 variables were coded, which can be divided in four 

variable groups related to (1) the key features of the procedure, e.g. annulment/preliminary 

the procedure, (2) the involved participants (defending, initiating and intervening parties), (3) 
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the Court’s reasoning process (reference norms, citations, …) and (4) case outcome. An 

overview of all variables can be found in the annex to this thesis. In addition, I can rely on 

data measuring the number of newspaper articles published on each case, provided by the 

library and documentation office of the Belgian Constitutional Court for academic purpose. 

 

The third part of this thesis comprises an empirical analysis of the BeCC’s case law and forms 

the heart of this thesis. This analysis combines normative and empirical elements, an 

interdisciplinary approach that is often lacking in studies on judicial behaviour. In chapter 

four, I will identify the salient cases within the Belgian Court’s case law. It will be explained 

how the salience measures can be translated in explanatory variables, which will be integrated 

in the regression models in the following three chapters. Each of these chapters is centred on a 

particular judicial practice (case outcome, citation patterns, the proportionality analysis). In 

particular, in the fifth chapter, I argue that modulated outcomes may serve as a strategic 

compromise when a violation has been found but a ‘simple’ declaration of unconstitutionality 

would exceed the 'tolerance interval' acceptable to political actors. Although these outcomes 

are not necessarily more deferential towards legislative majorities, they do not confront the 

legislature in the same way as a declaration of unconstitutionality. However, the study of 

judicial behaviour should go beyond binary codings of case outcomes, and look into the 

justificatory ground of constitutional rulings. Therefore, in chapter six, I explore how the 

Court embeds its rulings in citations to external authorities. An extensive study of citation 

practices provides a window into judicial preferences and performance. It is argued that the 

Court may embed its rulings more strongly in citations to external authorities, in order to 

ensure compliance with its decisions. Finally, in the last chapter, the focus is the application 

of the proportionality analysis as an argumentative framework in fundamental rights 

adjudication. It is argued that the Court may be less clear on the grounds for establishing a 

violation when it estimates a vague opinion may better serve the purpose of ensuring 

implementation. In particular, the Court may opt not to apply the proportionality analysis to 

its full extent as a strategy to protect itself against institutional challenges while striking down 

a policy to which it objects.  

 

Methodologically, each of these chapters follows the same structure. First, it is discussed how 

the Court should shape its case law in light of the deliberative expectations that weigh on it. 

Special attention will be paid to the reason-giving requirement and the engagement in 

dialogue. Next, a descriptive analysis is executed to reveal certain patterns in the Court’s case 

law. When there is certain evolution over time, this is illustrated by graphs. In addition, I 

explore the correlations between each judicial practice and other case characteristics. Next, a 

large n-analysis aims to lay bare which factors influence the Court’s behaviour. A number of 

hypotheses are tested with regard to strategic actions in salient cases. Although other causes 

cannot be entirely partitioned, if the analysis reveals strong significant influence of the 

salience variables, this supports the main thesis that the strategic model suits the Belgian case. 

Throughout these chapters, particular (salient) cases brought before the BeCC will be 

discussed, providing the opportunity to illustrate causal patterns with factual arguments. In 

particular, these cases can illuminate how the BeCC manages constraints impacting on its 

decisions, leading to a strategic equilibrium. Finally, comparative references show how the 
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Court’ case law can be situated within the broader literature on judicial behaviour. Numerous 

studies already exist on the behaviour of courts in specific countries, mostly with a common 

law tradition. The analysis of the BeCC – which shares many features with other European 

Courts - may reveal certain differences in behaviour that allow further reflection on the effect 

of institutional (composition, procedure, …) or political (majoritarian, consociational) settings 

on judicial behaviour. This empirical analysis contributes to fundamental discussions about 

the appropriate role for judicial institutions in a democratic society. 
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III: EMPIRICAL ANALYSIS OF THE BELGIAN 

CONSTITUTIONAL COURT’S CASE LAW  

Chapter 4 – Translating case salience in measurable explanatory 

variables   

4.1. Introduction  

 

In the previous chapter, building on judicial behaviour theories, general expectations were set 

forth about the Belgian Constitutional Court’s behaviour. In particular, it was argued that 

strategic behaviour can be expected in salient cases. While in the US context, a case is often 

considered salient simply because it has survived the docket control
652

, this cannot be said for 

cases before the BeCC where similar selection mechanisms do not exist. Moreover, 

considering the broad access possibilities and large set of reference norms, it is easier to 

trigger the involvement of the Court, which increases the probability it will be asked to 

adjudicate salient cases. The aim of this chapter is to select salience measures that can be 

reasonably integrated as explanatory variables in the large n-analysis on the Court’s case law. 

These measures should be determined by objective, measurable facts instead of relying on 

some subjective evaluation.
653

 In addition, they should indicate contemporaneous salience, 

meaning that the case was salient at the time the judges were resolving it, regardless of 

retrospective considerations.
654

 

Three potential measures of case salience were already put forward: the participation of a 

large, diverse group of litigants, media coverage during the decision-making procedure and a 

deliberation in plenary session. Essentially, the Belgian database includes a range of 

information among which variables measuring who participated in the procedure, the number 

of newspaper articles published on each case and the composition of the Court. In this chapter, 

an overview is given of these variables, how they interrelate with each other and with other 

case features. The descriptive analysis allows the reader to better assess why strategic 

behaviour may be expected in cases where these salience measures are present, rather than 

absent. Instead of relying on one operationalisation of case salience, which is the traditional 

approach in judicial behaviour studies, I aim to combine various measures. Hence, more 

refined inferences can be drawn about the ways in which different aspects of case salience 

affect the choices judges make. The hypotheses with regard to their effects are further 

explored in the following three empirical chapters, each focusing on a specific judicial 

practice.  
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The three measures are scrutinized in a deliberate order. First, the participation patterns are 

discussed, focusing on the relation between litigants, the legislation under review and the 

reference norms they invoke. Both newspaper journalists and the judges themselves are 

guided by this information. Hence, participation patterns potentially affect both the extent of 

media coverage for and the panel size in a particular case. Also, a case that garners public 

attention may equally attract additional participations. Considering that announcements of 

review procedures in the news media are sometimes made prior to the official petition lodging 

the case before the Court, media coverage may equally trigger the request for a plenary 

session. Therefore, news media coverage is discussed after the participation patterns, and 

followed by panel size.  

One can assume that a case is simple and non-controversial when there is little participation, 

no media coverage and the case is settled in a restricted session. Conversely, although 

strategic behaviour may be activated by each of the salience measures, this is particularly 

expected when all three are present. Therefore, the chapter ends with an overview of these 

“highly salient cases” (n=57). Drawing on parliamentary preparatory documents and 

newspaper articles, it is explained why these cases can be considered as highly controversial. 

These judgments are excellent candidates for an in-depth study in the following empirical 

chapters. In particular, by linking the cases’ background to the final ruling, one can designate 

the relevant explanatory factors for the observed strategic behaviour.  

4.2. Participation  

 

A first measure of case salience relates to who participated in the review procedure. In short, a 

large, diverse group of litigants indicates that the consequences of the case may be wide-

ranging, or at least more so than in simple routine cases. Also, more participation may equally 

be an indicator of case strength, since a flagrant constitutional violation is likely to attract 

more participants. Under the strategic model, it is assumed that judicial behaviour is partly 

determined by the anticipated consequences of the review procedure. More specifically, it is 

believed that constitutional courts are in a stronger position as the number of separate parties 

and the mix of party types increase.
655

  

To estimate the effect of litigant salience on the Court’s case law, it should first be clarified 

which situations are considered distinctive and may therefore trigger strategic actions. For 

instance, studies on the USSC have concentrated on the effect of interest group participation 

through the amici curiae system
656

, or participation of the solicitor general
657

. Yet, as 

established in chapter two on the institutional contours of judicial decision-making, other 
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access rules apply in the Belgian context. Therefore, other measures should be selected to 

measure litigant salience in Belgian constitutional review cases.  

In this section, an overview is given of the participation patterns in the BeCC’s case law. First, 

it is explained how the number and capacity of the participants were measured (1.2.). Next, 

the general trends are discussed, making a difference between annulment and preliminary 

procedures (1.3.1-2). Finally, based on these results, two measures of litigant salience are 

selected. In particular, it is argued that the size of the group of individuals and participation 

diversity can reasonably be integrated as explanatory variables in a large n-analysis on the 

Court’s behaviour.    

4.2.1. Measuring participation in constitutional review procedures  

 

As discussed before (supra 2.4.) the Belgian Constitutional is widely accessible for a broad set 

of actors. In particular, any citizen or legal entity can initiate, or intervene in, an annulment 

procedure, under the condition that he or she can demonstrate an interest in the case (“private 

actors”). In addition, the federal and sub-national governments have the same rights, without 

having to establish a specific interest in the case. The presidents of each parliamentary 

assembly may also lodge a case before the Court, under request of two thirds of the 

representatives in their assembly or intervene in a procedure without such request. The latter 

three categories can be defined as “institutional actors”. In preliminary procedures, it is 

technically the referring judge who lodges the case before the Court. Nonetheless, the litigants 

involved in the procedure before this judge (also called the procedure a quo) may have 

provoked this initiative. In addition, these litigants as well as any other actor can introduce a 

memorandum during a later stage of the preliminary procedure, under the same access 

conditions as in annulment procedures. Table 1 includes an overview of all ten types of 

“private” or “institutional” actors. 

“Private” actors who need to demonstrate 

an interest in the case 

Individuals 

 Interest groups
658

 

 Companies
659

 

 Local governments 
660

 

 Public entities/private entities with a public 

objective
661

 

 A political actor
662

 

                                                 
658

 These are usually non-profit associations, acting against legislation that can negatively affect their members 

(e.g. trade unions) or other vulnerable persons (e.g. refugees, children).  
659

 These are private legal entities with a commercial objective (Belgian NV’s, BVBA’s, insurance companies). 
660

 E.g. local communities (gemeente, stad), the bench of Mayor and aldermen, social services organized at 

community level (OCMW), representatives of local communities (e.g. in tax issues).  
661
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universities, public transport agencies, the national lottery, etc. 
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Institutional actors  The federal government  

 Regional governments 

 Presidents of the parliamentary assemblies  

Table 1 – overview types of litigants  

In each case, any combination of these types of litigants can be involved. Therefore, instead 

of creating one participation variable, several variables were created with categories 

according to the litigant’s capacity (initiating and/or intervening party). In preliminary 

procedure, a litigant was registered as initiating party when he or she provoked the 

preliminary question. Considering that the intervening parties in the preliminary procedure 

were not necessarily involved in the procedure before the referring judge, additional nominal 

categories were included to indicate whether such “new” actors participated. Table 2 includes 

an overview of the nominal categories that could be coded for each type of litigant (except 

individuals, see infra).  

0 none 

1 initiating party 

2 intervening party 

3 initiating and intervening party 

 (only for preliminary procedure) 

4 the litigant involved in the procedure before the referring judge provoked the 

preliminary question and intervenes in the procedure before the CC 

5 the litigant involved in the procedure before the referring judge provoked the 

preliminary question and, together with another litigant from that category, intervenes 

in the procedure before the CC 

6 the litigant involved in the procedure before the referring judge did not provoke the 

preliminary question but intervenes in the procedure before the CC 

7 the litigant involved in the procedure before the referring judge did not provoke the 

preliminary question but, together with another litigant from that category, intervenes 

in the procedure before the CC 

Table 2 – overview categories for each litigant variable 

Individual litigants dominate both the annulment as preliminary procedures. Also, in contrast 

to the other types of litigants, there is considerable variety in the number of individuals 

involved. Moreover, the participation of a larger group of individuals indicates that the case 

potentially has a broader impact than other cases. Therefore, instead of creating one nominal 

variable for individuals (such as presented in table 2), several variables were created to allow 

for differentiation in the size of the group involved. In particular, two nominal variables were 

created for individuals as initiating or intervening party, each comprising three categories (0= 

1-5; 1= 5-20 and 2= more than 20 individuals involved). An additional dichotomous variable 

was included for preliminary procedures, to capture whether these individuals were involved 

in the procedure before the referring judge or not. An overview of the variables used to code 

the involvement of individuals can be found in table 3. 

                                                                                                                                                         
February 2001, no 10/2001, B.2.3, or as an individual citizens, when their personal situation can be affected, e.g. 

BeCC 14 March 2013, no 39/2013.  
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Individual: initiating party 0 = none 

1 = between 1-5 individuals 

2 = between 5-20 individuals 

3 = more than 20 individuals  

Individual : intervening party Similar to above 

Individual: new intervening party 

in preliminary procedure  

0= no / 1 = yes 

Table 3 - overview variables for individuals 

 

4.2.2. Data analysis 

4.2.2.1. Annulment procedures (n=1027) 

(1) Private actors  

 

Individuals
663

   n 

As initiating party 1-5 individuals 348  

 5-20 individuals  115  

 <20 individuals  76  

As intervening party 1-5 individuals 55  

 5-20 individuals  8  

 <20 individuals  8   

 

 Initiating party Intervening 

party 

Both  

Interest groups  380  24  45  

Business organisations 187  14  22  

Local governments 56  14  6  

Public entities 58  18  4  

Political actor 26  1  / 

Table 4 – Overview of the involvement of private actors in annulment procedures 

With an overall involvement in 54% of the annulment actions, the results confirm that 

individuals dominate these procedures. Moreover, since the reform of 1989, when 

participating in review procedures was no longer an exclusive competence of the institutional 

actors, this percentage has remained relatively stable. Although individuals also participate in 

competence conflict cases, they are certainly more active in fundamental right cases (31% vs 

61%). In particular, they are more interested in cases related to educational law (71%) and 

judicial organisation (90%), but more reluctant when the case deals with tax law (37%). 

Usually, it is a single individual or small group of individuals who initiates the procedure. In a 

smaller number of cases, a group of more than five or even more than twenty individuals took 

the initiative. Interventions by individuals are mostly made in cases where their peers already 

                                                 
663

 There is no category “both” for individuals, since in almost all cases where an individual was involved as 

intervening party, there was also an individual (or more) that initiated the procedure. E.g. Of the 55 cases where 

1-5 individuals intervened, there were 50 in which individuals were already involved as initiating party (22 cases 

with 1-5, 18 with 5-20 and 10 with more than 20 individuals involved). 
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lodged the case before the Court.
664

 Larger groups of individuals (>5) are more likely to relate 

their claim to the ECHR and other international human rights treaties.
665

 Conversely, smaller 

groups usually only invoke the equality principle without finding additional support in supra- 

or international treaties.  

Interests groups are the second most active group of litigants in annulment procedures (45%). 

Similar to individuals, they are more drawn to fundamental rights cases rather than 

competence conflict cases (48% vs 19%). They do not only regularly initiate the action, but in 

a significant number of cases, interests groups also join in to strengthen the claim. Overall, 

there is no trend toward more or less participation of interest groups over the years. Rather, 

they are drawn to certain subject areas, in particular to migration issues (84%) and criminal 

legislation (65%). The results also suggest that interest groups attempt to build stronger 

claims by relating their pleas to the ECHR and other international human rights treaties.
666

 

Third, companies were involved in 22% of the annulment procedures, mostly as initiating 

party. In order to protect their commercial interests, these actors usually act in fundamental 

rights cases related to tax law (47%), commercial or financial law (45%) and environment or 

energy law (42%). More than any other type of litigants, companies link their claims to 

European law.
667

 Except for a spike in 1995
668

, the data do not indicate an upward or 

downward trend in their involvement.  

Finally, public entities (8%) and local governments (7%) are less active in annulment 

procedures. Considering that teaching institutions were registered as public entities, it is not 

surprising that their involvement correlates with the subject area ‘educational law’ (25%). 

Local governments, in turn, are drawn to cases related to the organisation of the state (31%). 

On rare occasions, a political actor participates in the procedure (2%), also usually in cases 

related to the organisation of the state (63%). 

 

 

                                                 
664

 Only in 2% of the cases, (a group of) individuals intervened without their peers being already involved as 

initiating party.  
665

 In particular, when less than five individuals are involved, the ECHR or other international treaties are 

invoked in 31% and 15% of the cases, while this mount to 46% and 28% when more than five are involved. 

(Independent samples t-test; equal variance not assumed; p=0,000) 
666

 In particular, the ECHR and international human rights treaties were invoked in 44% and 26% of the cases, 

respectively, when interest groups were involved. This percentage drops to 24% and 10% when they were not 

involved (independent samples t-tests; equal variance not assumed; p=0,000). 
667

 In particular, European legislation was invoked in 26% of the case wherein a business group was involved, 

while this percentage drops to 12 when they were not involved. (Independent samples t-test; equal variance not 

assumed; p=0,000) 
668

 This spike can be explained by the adoption an environment tax (Law of 16 July 1993 completing the federal 

state structure (published in the Official Belgian Journal 20 July 1993).  The Court stated that individuals, who 

feared that the tax costs would be passed on to the consumers, did not have a legitimate interest to participate in 

the review procedure.  
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(2) Institutional actors  

 

 Initiating party Intervening 

party 

Both  

Federal government 54  34  / 

Regional governments 46  151  30  

Presidents of the parliamentary 

assemblies 

9  10  / 

Table 5 - Overview of the involvement of institutional actors in annulment procedures 

Before the reform in 1989, which widened the Court’s accessibility extensively, institutional 

actors had the exclusive right to initiate or intervene in an annulment procedure. During these 

first years, the federal and regional government(s) were involved in, respectively, 62% and 

82% of the cases. While the federal level usually initiated the procedure to act against a 

breach of the competence allocating rules by regional entities, the activities of the latter 

consisted primarily of interventions. After the reform, the average participation rate of the 

institutional actors declined extensively. Between 1989-2015, the federal government was 

involved in 7% of the cases, and regional entities in 20%. This decrease is mainly due to the 

fact that, since 1989, only a small proportion of the cases brought before the Court deals with 

competence conflicts.
669

 In fundamental rights cases, institutional actors are rarely 

involved.
670

  

The results demonstrate that regional entities remain especially active as interveners.
 671

 On 

the one hand, the regions are triggered to act when they have adopted or want to adopt 

legislation with similar content as the legislation under review.
672

 By participating in the 

review procedure, they can indirectly defend their (future) policy decisions, and avoid that a 

similar annulment action will be introduced. On the other hand, regional interventions can 

also be aligned with the initial claim, usually when the legislation under review is adopted in 

breach of the competence allocating rules.
673

   

Finally, the presidents of parliamentary assemblies rarely participate in constitutional review 

cases. In nine cases, they initiated the annulment action, under request of two third of their 

assembly. Usually, the cause for this request is the adoption of legislation by another 

parliamentary assembly in breach of the competence allocating rules.
674

 In another ten 

procedures, the presidents intervened (without such official request from the representatives), 

usually to defend legislation adopted by their own assembly. 
675

  

 

                                                 
669

 During this period, the federal government participated in 40% and regional entities in 70% of the 

competence conflict cases. 
670

 Both the federal government as the regional entities participated in only 1% of the fundamental rights 

annulment procedures.  
671

 For the period 1985-2015: as initiating party (4,2%), intervening party (13,7%) or both (2,1). 
672

 E.g. BeCC 28 June 2012, no 81/2012. 
673

 E.g. BeCC 8 December 2011, no 184/2011. 
674

 E.g. BeCC 5 May 2011, no 60/2011.. 
675

 E.g. BeCC 29 July 2010, no 91/2010. 
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4.2.2.2. Preliminary procedures (n=2118) 

(1) Private actors 

 

Individuals    

As initiating party 1-5 individuals 729  
 5-20 individuals  18  
 <20 individuals  6  
As intervening party  1-5 individuals  1130  
As “new” intervening 

party  
1-5 individuals 18  

 

 Provoked the 

preliminary 

question 

Involved in procedure 

a quo but did not 

provoke the 

preliminary question 

“new” party  

Interest groups  42  66  30  

Business 

organisations 

229  232  23  

Local governments 49  114  13  

Public entities 44  155  15  

Political actor 3  2  2 

Table 6 - Overview of the involvement of private actors in preliminary procedures 

Individual litigants dominate even stronger in preliminary procedures, as compared to 

annulment procedures. Overall, they participated in 61%) of the preliminary cases. Usually, a 

single individual, or a small group (<5) provokes the preliminary question. Moreover, even 

when they did not provoke the question, 53% of the individual litigants that were involved in 

the procedure a quo participate in the preliminary procedure. Yet, it is exceptional that other 

individuals, who were not involved in the procedure a quo, intervene in the review procedure. 

The involvement of individual actors is especially concentrated in preliminary procedures 

related to migration law (78%) or the law of persons or family law (75%).  

Next, companies are equally active in preliminary procedures as in annulment actions (22%). 

Yet, it is unusual for these litigants to get involved in a review procedure when they did not 

participate in the procedure a quo. The findings confirm the propensity to participate in 

procedures that may affect their commercial interests, in particular in cases related to 

environmental or energy law (56%), commercial or financial law (43%) or tax law (32%).  

  

Conversely, interest groups are not as prominent in preliminary procedures. Overall, they 

participated in 6% of these cases, and usually they were already involved in the procedure a 

quo. There is somewhat more activity of interest groups in cases related to labour or social 

security law (10%), but this is the exception. These results suggest that interest groups 

primarily act through annulment actions as a strategy to affect policy decisions. Once 

legislation has been in place for a while, but is challenged during a particular judicial 
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procedure, they do not seem interested in intervening in the case before the BeCC and assist 

others in building their claim.   

 

Further, the results indicate that local governments are usually, in the procedure before the 

referring judge, the opposing party from the one that provoked the preliminary question. In 

particular, they participated in 8% of the preliminary procedures but mainly in the capacity of 

intervener. These actors are particularly drawn to review procedures that may affect the 

institutional framework or competences of local entities or affect the situation of their 

employees. In particular, the findings show that their participation significantly relates to the 

subject area administrative law (39%). 

 

A similar pattern appears in the results for public entities (10%). Although these actors 

occasionally do provoke a preliminary question, they usually introduce their memorandum 

once the case has already been initiated. There is a wide range of different public entities. 

Nonetheless, the results indicate that teaching institutions, on the one hand, and the national 

authorities responsible for employment and the payment of benefits, on the other hand, are 

most active. In particular, there is a significant relation between the participation of public 

entities and the subject areas education law (33%) and labour and social security law (19%).  

In only seven cases, a political actor was involved (0,3%). Similar to the annulment procedure, 

cases related to the organisation of the state primarily attract their attention (20%).
676

  

(2) Institutional actors  

 

 Provoked 

the 

preliminary 

question 

Involved in procedure 

a quo but did not 

provoke the 

preliminary question 

“new” party  

Federal government 13  4 41  

Regional governments 19  53  196  

Presidents of the 

parliamentary assemblies 

1 2 3 

Table 7 - Overview of the involvement of institutional actors in preliminary procedures 

Institutional actors are less active in preliminary procedures compared to annulment 

procedures (overall federal government 3%; regional governments 12%). The involvement of 

the presidents of parliamentary assemblies (in five cases) is negligible. This is mainly due to 

the fact that the vast majority of the preliminary questions can be categorized as fundamental 

rights cases (94%). Both the federal government as the regional entities are more active in 

competence conflict cases.
677

 The results indicate that, in contrast with all other types of 

litigants discussed above, they were usually not involved in the procedure before the referring 

judge, but introduced their memorandum during a later stage. In particular, these actors get 

                                                 
676

 Yet, this difference is not significant (independent samples t-test; equal variance not assumed; p=0,172). 
677

 The federal government was involved in 22% of the competence conflict cases, and in only 0,7% of the 

fundamental rights cases. Similarly, regional governments were involved in 46% of the competence conflicts vs 

9% of the fundamental right cases. 
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involved when the legislation under review, adopted by another entity, conflicts with the 

competences that were allocated to them.   

4.2.3. Conclusion:  two explanatory variables related to litigant salience 

4.2.3.1. Participation diversity 

 

As mentioned before, the involvement of a large, diverse group of petitioning and intervening 

parties signals the importance of a case. Hence, there are reasons to believe that the Court’s 

behaviour is affected by the extent of diversity within the group of litigants. To measure the 

diversity within a group of litigants, the above discussed variables for each type of litigant 

were recoded into nine dichotomous variables. These dummies were added up into the count 

variable ‘participation diversity’ (min 0; max 9). In table 8, the results for this count variable 

are presented. Also, the last column shows how this participation variable will be integrated in 

the regression models in chapters five, six and seven. The category with the most registrations 

will serve as the reference category (REF). Considering the low number of registrations for 

the last four values, these were merged into one category.  

 

 

 

 

 

 

 

  

Table 8 – participation diversity 

 

In the majority of the cases, one type of litigants is involved (52%). If it is an annulment 

action, the case is most likely initiated by individuals or interest groups.
678

 In preliminary 

procedures, a memorandum is usually introduced by an individual who was involved in the 

procedure before referring judge.
679

 Further, the results indicate that a significant proportion 

(10%) of the preliminary questions is drawn up by the referring judge, without any request or 

involvement at a later stage by the litigants from the procedure a quo. Only in these cases, 

participation diversity can be equal to zero.
680

 Next, the findings show that in 29% of the 

procedures, there was cooperation between two different types of litigants. Lastly, the 

findings show that cases rarely attract a wide variety (>2) of litigants. As will discussed below, 

such a diverse group of participants attracts more media attention (section 4.3.) and are more 

likely to be settled in plenary session (section 4.4.). In preliminary procedures, additional 

memoranda are usually introduced by other private actors who equally participated in the 

                                                 
678

 In the majority of these cases where only one type of litigant was involved, it was an individual (42%) or 

interest group (23%). 
679

 In the majority (69%) of these cases where only 1type of litigant was involved, it was an individual.  
680

 In annulment procedures, there is always at least one initiating party (if not, the procedure is inadmissible). 

Participation 

diversity 

Number of cases 

(Percentage) 

Categories explanatory variable 

0 319 (10%) Only the referring judge involved 

1 1640 (52%) One type of litigant involved (REF) 

2 910 (29%)  Two types of litigants involved 

3 221 (7%)   

A diverse group of litigants (>2) 4 48 (2%)  

5 6  

7 1 
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procedure a quo, or institutional actors who did not. In annulment actions, there is overall 

more diversity within the group of litigants.
681

 For, instance, in fundamental rights cases, 

interest groups often act together with individuals or business groups.
682

 Also, competence 

conflict cases usually draw the attention of a combination of different institutional actors. 
683

 

 

A noteworthy “outlier” with seven types of litigants involved
684

 was case no 110/99
685

. The 

challenged Flemish decree introduced an assistance mechanism for persons whose financial 

security was at risk due to war circumstances. The regulation was particularly delicate, 

because the assistance would also be provided to individuals who were first condemned for 

crimes during the war, but received certain atonement afterwards. For this reason, some 

perceived the mechanism as an allocation benefiting “collaborators of the nazi’s”. Certain 

war victims argued that it was disgraceful that they would be treated similarly as those 

individuals who made them victims in the first place.
686

 These actors also expressed their 

criticism through the news media and announced that they would initiate a constitutional 

review procedure should the legislation be adopted.
687

 In addition, in its advisory opinion, the 

Council of State stated that, by adopting this decree, the Flemish legislator had acted in 

contravention of the competence allocating rules.
688

 Therefore, several institutional actors had 

also stated their concerns about the proposal.
689

 Notwithstanding these protests, the law was 

adopted by the Flemish Parliament end of June 1998. Both the private and institutional actors, 

who had announced judicial action, initiated a procedure before the BeCC. Hence, the context 

in which the Court had to examine the legislation was one of overwhelming resistance, as 

discussed extensively by the news media
690

.
691

  

4.2.3.2. Large group of individuals  

 

The results demonstrated that both annulment and preliminary procedures are dominated by 

individual litigants. Moreover, taking into account that litigant diversity is limited, the group 

of participations usually consists only of individuals. The involvement of a large group of 

participants indicates that the case potentially has a broader impact. Hence, a reasonable 

                                                 
681

 Participation diversity mean 1,7 vs 1,2 (independent samples t-test; equal variance not assumed; p=0,000). 
682

 The first combination occurred in 24%, and the second in 10% of these cases.  
683

 In 22% of these cases, both the federal government and at least one of the regional entities was involved.  
684

 In particular, the federal government, regional governments, individuals, interest groups, local governments, 

several presidents of parliamentary assemblies and political actors.  
685

 BeCC 14 October 1999, no 110/1999. 
686

 This opinion was expressed during the decision-making procedure, in particular in an advice by the High 

Council of (disabled) warm victims and former militans of the army, Parl.doc. 1995-1996, no 298/8.  
687

 E.g. Het Laatste Nieuws, 12 June 1998, “Erg, zo’n vernedering op onze leeftijd ». Oud-strijders boos om 

toelage voor Vlaamse collaborateurs”. Le Matin, 12 June 1998, “Indemniser les collabos? Tirs de barrages 

democrats”. 
688

 Advisory opinion of the Council of State, Parl doc 1995-1996, no 298/2. 
689

 E.g. De Standaard, 12 June 1998, “Franstalig België vecht tegen repressiedecreet”; De Morgen, 12 June 

1998, “Dehaene start procedure bij Arbitragehof. Decreet -Suykerbuyk veroorzaakt emotionele reacties in 

Wallonië”. 
690

 E.g. Grens Echo, 3 August 1998, “Flahaut beantragt beim Schiedshof Annullierung des Suykerbuyk-Dekrets. 

Text im Staatsblatt erschienen“; De Standaard, 16 December 1998, “Oorlogsslachtoffers trekken naar 

Arbitragehof tegen decreet-Suykerbuyk”; Le Matin, 3 February 1999, “130 requêtes en annulation : le décret 

Suykerbuyk fait l’unanimité contre lui”. 
691

 As will be discussed below (section 5.5.4.2.), this case resulted in a simple invalidation.  
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measure for litigant salience would be a variable capturing the size of the group of individuals 

involved. As discussed above, the involvement of individuals in annulment and preliminary 

procedures was initially measured through three variables, differentiating between their 

involvement as initiating and intervening party. For each size of the group of individuals 

involved, the registrations were counted, resulting in a variable with four categories: no (0), 1-

5 (1), 5-20 (2) or more than 20 (3) individuals involved. The results for this variable are 

presented in figure 1.  

As this figure demonstrates, in the majority of the 

cases, between one and five individuals were involved. 

Second, there is a large group of cases where no 

individuals were involved. Only a selective group of 

cases attracts more than five individuals and, even 

more rarely, more than twenty. Yet, as discussed 

below, the findings suggest that the larger the group 

size, the more likely the case is covered in newspaper 

articles (section 4.3.) and that it is settled in plenary 

session (section 4.4.). Considering that the number of cases in these last two categories is very 

low, these categories were merged into one, resulting in an explanatory variable with three 

categories: no (0), 1-5 (1) or more than 5 (2) individuals involved were chosen. These 

categories were chosen in order to facilitate the interpretation of the regression models in 

chapters five to seven. 

4.3. Media attention  

 

Rulings proclaimed by a Constitutional Court potentially have a strong impact on democratic 

policy-making and on citizens’ day-to-day life. Therefore, when a constitutional case is 

lodged before the Court, this is likely to draw the attention of the news media. The nature and 

extent of coverage is expected to vary between different cases. Newspaper journalists usually 

look for certain cues (such as the subject area and participants) indicating that the public 

audience will find their story appealing and important. Previous research showed that the 

‘news values’ that tend to drive newspaper journalists are conflict, controversy and impact.
692

 

The extent of media attention for a case is usually considered as a manifestation of its 

underlying political salience.
693

 

In what follows, an overview is given of the news media coverage on BeCC’s constitutional 

review cases. First, it is discussed how these data were collected, and why the data can be 

used as a reliable, objective measurement of contemporaneous political salience. Next, it is 

                                                 
692

 On the relation between certain news values – such as impact, conflict, controversy and prominence – and 

case characteristics of the US Supreme Court, see MD Allen and DP Haider-Markel, ‘Connecting Supreme 

Court Decisions, Media Coverage and Public Opinion: The Case of Lawrence v. Texas’ (2006) 27 The American 

Review of Politics, 209, 210. K Sill and others, ‘Media coverage of the U.S. Supreme Court: How Do Journalists 

Assess the Importance of Court Decisions?’ (2013) 20 Political Communication 1,13 
693

 see TS Clark and others, ‘Measuring the Political Salience of Supreme Court Cases’ (2015) 3 Journal of Law 

and Courts 37, 44. Also see DP Haider-Markel, MD Allen and M Johansen, ‘Understanding Variations in Media 

Coverage of U.S. Supreme Court decisions’ (2006) 11 The International Journal of Press/Politics, 64. 
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examined which case features (e.g. certain subject areas, participants...) function as cues for 

journalists to cover a certain case. 

4.3.1. Measuring media attention for constitutional review procedures  

 

To measure the level of media attention paid to the BeCC’s judgments, I rely on data 

collected by the library and documentation office of the Constitutional Court (last update: 

January 2017).
694

 These data reflect how many articles on each individual judgment – before 

or after its pronunciation – appeared in the newspapers. The chosen newspapers are those that 

are most-circulated in Belgium, either in the Flemish or Walloon region.
695

 The data were 

collected on the basis of specific catchwords, such as ‘constitutional court’ and ‘judicial 

review’.  

To estimate the effect of political salience on judicial behaviour, only the coverage prior to 

the decision should be taken into account. Coverage after the decision is systematically 

influenced by characteristics of the decisions themselves, which are often consequences of 

salience and not causes.
 696

  As confirmed by the data, there is only a moderate correlation 

between media attention before and after the ruling.
697

 Hence, using this after-measure would 

flip causal chronology and creates a risk of post-treatment bias.
698

 In addition, the BeCC 

media database has three other advantages, which are emphasized in recent literature on 

salience measurements. First, it is considered more accurate to employ the number of articles 

about a case rather than a dichotomous measure of coverage.
699

 This does not only indicate 

whether but also to what extent a case can be considered as salient. Also, while some scholars 

only take into account front page coverage, articles may appear in any section of the paper. 

Hence, the Belgian data are not influenced by what else is going on across the news universe 

– leading to the improper categorization of otherwise salient cases.
700

 Finally, instead of 

analysing only one newspaper, the data collect articles covered in various newspapers. Hence, 

the risk of ideological or geographical bias is downsized, and the data instead present a more 

balanced image of case salience.
701

  

However, the measure is not flawless. News media do not always pick up every salient issue, 

certainly not prior to the ruling. Possibly, litigants with limited political or social visibility or 

                                                 
694

 A special thank you to Luc Théry and Kris van Put for providing me the data (including regular updates).  
695

 E.g. De Standaard, De Morgen (Flemish Region); Le Soir, La Libre Belgique (Walloon Region). For an 

overview, see L Théry, ‘Markante arresten uit twinting jaar rechtspraak van het Arbitragehof: een vergelijking 

tussen de commentaren in de rechtsleer en de weerklank in de geschreven pers’ (2006) 7 TBP 387, 394.  
696

 This is identified as post-treatment bias, see TS Clark and others, ‘Measuring the Political Salience of 

Supreme Court Cases’ (2015) 3 Journal of Law and Courts 37. 
697

 Pearson correlation = 0,358, p=0,000   
698

 RC Black, MW Sorenson and TR Johnson, ‘Toward an Actor-Based Measure of Supreme Court Case 

Salience: Information-Seeking and Engagement during Oral Arguments’ (2012) 66 Political Research Quartely 

804, 805; TS Clark and others, ‘Measuring the Political Salience of Supreme Court Cases’ (2015) 3 Journal of 

Law and Courts 37, 41. 
699

 TS Clark and others, Ibid 46.  
700

 RC Black, MW Sorenson and TR Johnson, Ibid 805; TA Collins and CA Cooper, ‘Case Salience and Media 

Coverage of Supreme Court Decisions: Toward a New Measure’ (2012) 65 Political Research Quartely 396, 398. 
701

 TA Collins and CA Cooper, Ibid, 398. 
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few resources may not succeed to attract media attention.
702

 Journalists are then left to their 

own devices to determine which cases to write about, which does not necessarily guarantee 

coverage of (all) salient cases. In addition, as an explanatory factor of judicial behaviour, this 

measure assumes that cases deemed salient by the media must necessarily be salient from the 

justices’ perspective, which may not always be the case. Finally, the data only include paper 

articles, while online media are becoming more and more common. Nonetheless, as a 

reasonable measure for political salience, integrating media attention in the models explaining 

judicial behaviour should yield significant effects. 

4.3.2. Data analysis  

 

To evaluate a case’s newsworthiness, journalists must rely on information available in the 

public forum. First, the Court informs the general public of each case brought before it. In 

particular, the registrar arranges the publication of a notice in the Belgian Official Journal 

(Belgisch Staatsblad - Moniteur Belge), which is accessible to all Belgian citizens. In this 

publication, the initiator and the subject of the action for annulment or the preliminary 

question are indicated. In addition, the actors involved in the procedure may actively seek the 

attention in news media. By drawing this attention, they can make their claim heard and 

possibly persuade others to join the review proceedings.  

Overall, there is very little news media attention for 

constitutional cases during the judicial procedure. 

The vast majority of the cases fall into public 

obscurity (92%).
703

Therefore, a case can be 

considered newsworthy once it is covered in at least 

one newspaper article. Yet, the long tail at the right 

in figure 2 shows that there is considerable spread 

within the group of newsworthy cases. Some cases 

have the propensity to be covered extensively (max: 73).
704

 Rather than having increased over 

the years, news media attention seems rather pushed upwards by certain case features. 

Therefore, the question that arises is to what extent media coverage is affected by the type of 

procedure, the litigants and the legislation under review.  

First, annulment procedures receive significantly more attention than preliminary 

questions.
705

Annulment actions are directed towards legislation that has recently been adopted 

by the Parliament, and may therefore be considered more topical by newspaper journalists. 

Also, an annulment procedure can lead to retroactive removal of the unconstitutional (part of 

the) legislation from the Belgian legal order. By delivering a decision to strike down 

legislation, the Court confronts the parliamentary majority and news media tend to be driven 

                                                 
702

 K Sill and others, ‘Media coverage of the U.S. Supreme Court: How Do Journalists Assess the Importance of 

Court Decisions?’ (2013) 20 Political Communication 1, 6. 
703

 Conversely, the news media are more interested in constitutional review case once the decision is taken. In 

particular, 27% of all rulings received at least some media attention.  
704

 Within the group of cases that is covered in at least one article (n=238), the mean is 5,53 and standard 

deviation 9,62.  
705

 Average 1,1 vs 0,08 articles (Independent samples t-test; equal variance not assumed; p=0,000) 
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by (the prospect of) such conflict.
706

 Preliminary procedures, on the other hand, usually result 

from a judicial disagreement between individuals. They may be considered less newsworthy if 

the question concerns legislation that has already been applied for several years. Also, the 

consequence of an invalidation proclaimed in a preliminary procedure is different. As 

explained above (2.6.), this does not have the same erga omnes effect as an annulment. 

Although the judiciary and administration are expected to declare unconstitutional provisions 

inapplicable, the legal text remains untouched. Hence, although a legislative response to these 

rulings is appropriate, they do confront the legislative branch in the same way as an 

annulment outcome.  

Earlier, I have already touched upon the relation between 

media coverage and participation. As demonstrated by 

figure 3, the higher the participation diversity, the larger 

the extent of media coverage for a case during the judicial 

procedure.
707

 It should be noted, however, that this 

relation can be understood as a two-way process. On the 

one hand, journalists are triggered to cover cases that 

potentially affect a larger number of people because these 

articles may attract a broader audience.
708

 On the other 

hand, by bringing constitutional cases into the public forum, citizens without any legal 

expertise may learn about certain procedures that would otherwise remain in obscurity. More 

informed citizens are able to express themselves and make their causes heard.
709

 Hence, more 

and more actors may join a particular case (within a certain time limit) due to coverage during 

the Court’s decision-making process. The interplay between media coverage and participation 

can be illustrated by case no 102/1999
710

. In this case, federal legislation related to tobacco 

advertising was challenged by both private and institutional actors, since the ban was not only 

considered discriminatory harmful to certain commercial interests but was also considered in 

conflict with the competence allocating rules. Even before the legislation was approved by the 

Parliament (December 1997), the news media reported that proceedings before the 

Constitutional Court were likely to be initiated.
711

 In April 1998, the annulment action was 

lodged before the Court by an interest group, followed in August by more interest groups, 

business organisations, local governments and the Walloon government. These petitions were 

                                                 
706

 It should be noted that, at the moment the ruling is proclaimed, the power ratio between the political parties 

may have shifted and a new majority coalition may be formed.  
707

 In particular, the mean per category of participation diversity is: 0=0,02; 1=0,22; 2=0,53; 3=0,83; 4= 2,88; 

5=11,67; 7=69.  
708

 For instance, prior research on the USSC has shown that more participation (amici curiae) does signal 

newsworthiness, see K Sill and others, ‘Media coverage of the U.S. Supreme Court: How Do Journalists Assess 

the Importance of Court Decisions?’ (2013) 20 Political Communication 1, 11. 
709

 M Schudson, The Power of News (Harvard University Press 1995) 204 and further. 
710

 BeCC 30 September 1999, no 102/99.  
711

 E.g. La Libre Belgique, 2 December 1997, “Toute la Wallonie s’essouffle pour contrer la loi anti-tabac”; 

Vers L’Avenir, 5 December 1997, “Tabac : Collignon ne lâche pas prise. Le gouvernement wallon va demander 

à la Cour d’arbitrage d’annuler la loi qui interdit la publicité pour les produits du tabac”. 
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quickly picked up by newspaper journalists, resulting in additional coverage.
712

 A few months 

later, a considerable number of memoranda were introduced by ‘new’ intervening parties, 

which was again covered extensively in the newspapers.
713

 Afterwards, the media attention 

quietened down until the Court hearing, which was held end of June 1999.
714

 As indicated by 

this succession of events, media coverage can incite more participation and vice versa.   

In addition, as suggested by figure 4, there is also a 

(two-way) relation between the size of the group of 

involved individuals and the extent of news 

coverage.
715

 In case no 124/2010
716

, for example, an 

impressive number of almost 700 individuals (together 

with several local governments) brought the case 

before the Court. In the months up to this official 

petition (February 2010), the possibility of an 

annulment action and the potential consequences of a 

review procedure had been widely discussed in several 

newspapers.
717

 The size of the group had probably not 

been as extensive if the news media had paid no attention to the issue. The official petition, as 

well as the outcome in the preliminary suspension procedure equally received considerable 

attention in the newspaper.
718

 

Finally, the results show that the participation of a political actor is a cue for newspapers 

journalists. Although the number of cases wherein these actors were involved is very limited, 

there is a considerable and significant mean difference in the average media coverage that 

these cases receive.
 719

 Several reasons can explain this result. First, their involvement signals 

that there may be a growing or ongoing political conflict. An example is case no 72/2005
720

 

relating to fiscal legislation providing a one-off amnesty for fiscal fraud. Even before the 

legislation was adopted, members of the opposition announced they would challenge the 

                                                 
712

 De Standaard, 6 August 1998, "Gebroers naar Arbitragehof tegen verbod tabaksreclame”; De Morgen, 7 

August 1998, “Professor Blanpain laakt poging vernietiging verbod op reclame”; Le Matin, 27 November 1998, 

“Collignon confirme le recours à la Cour d’arbitrage. Guerre du tabac : Dehaene n’a pas convaincu les siens” 
713

 De Morgen, 22 December 1998, “Uitgevers vragen om vernietiging tabakswet” 
714

 Le Matin, 30 June 1999, “Pub tabac : ça va fumer... Santé (Etat) ou économie (Région wallonne) ? La Cour 

d’arbitrage se prépare à trancher” 
715

 In particular, the mean per category is: 1=0,26; 2=0,33; 3=4,56. 
716

 BeCC 28 October 2010, no 124/2010. 
717

 E.g. De Morgen, 22 October 2009, “Communautaire rel over Vlaams inpectie in Franstalige scholen”; 

L’Echo, 22 October 2009, “Inspections: recours probable devant le Cour constitutionnelle”; Le Soir, 22 

October 2009, “Périphérie. Ecole: la flandre passe en force. Les francophones veulent saisir la Cour 

constitutionnelle”; De Morgen, 29 October 2009, “Franstaligen naar Grondwettelijk Hof over 

faciliteitenscholen”; La Libre Belgique, 28 January 2010, “Communautaire. Recours adopté contre le décret 

«inspection»”. 
718

 Le Soir, 6 March 2010, “Périphérie. Recours contre l’inspection scolaire”; De Morgen, 30 July 2010, 

“Vlaamse inspectie in Franstalige scholen van Brusselse rand geschorst”; L’Echo, 30 July 2010, “L’inspection 

francophone rétablie dans ses droits. La Cour constitutionnelle balise le décret flamand sur l’enseignement dans 

la périphérie”. 
719

 8 newspaper articles vs 0,3 (independent samples t-test; equal variance not assumed; p=0,008) 
720

 BeCC 20 April 2005, no 72/2005. 
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legislation before the Constitutional Court.
721

 The news media equally reported on the 

sceptical advisory opinion of the Council of State, which was refuted by the legislative 

majority.
722

 The opposition acted upon their intention and lodged a case before the Court. 

This open conflict between the legislative majority and minority triggered additional news 

media attention. In the newspapers, both the opinions of the proponents and opponents of the 

law were addressed.
 723

 Moreover, politicians are likely to actively seek the attention of news 

media, leading to increased coverage.
724

 For instance, in case 39/2013
725

, the Court dealt with 

a preliminary question relating to fiscal legislation that was provoked by a prominent 

politician. The politician, who had been requested to disclose personal financial information 

as part of an investigation into fiscal fraud, challenged this request before court. During this 

procedure, the politician argued that lifting the banking secret was in contrast to the right on 

privacy and requested to refer a preliminary question related to that issue to the Constitutional 

Court. At the same time, he gave several interviews to newspaper journalists, during which he 

announced his request. This resulted in extensive news coverage, even before the question 

was officially referred to the Constitutional Court.
 726

   

Finally, a case may garner attention due to the subject area of the legislation under review. 

The subject-wise distribution of covered cases demonstrates that a variety of issues can be 

picked up by newspapers. Yet, there is one that stands out. In particular, a constitutional 

challenge against legislation dealing with the “the organisation of the state” (n=46) is 

considered more newsworthy than any other subject area.
727

 This category includes cases 

related to the attribution of competences between the federal and subnational entities
728

 or 

electoral organisation
729

. These pieces of legislation are usually adopted after a process of 

intense political negotiations, where Dutch- and French-speaking politicians had to overcome 

their opposing views. When a constitutional review procedure is initiated, this may give rise 

to a new political conflict. For instance, in case no 35/2003
730

, three laws were challenged that 

implemented the institutional reform agreement ‘Lambermont’. This agreement was reached 

                                                 
721

 De Standaard, 14 October 2003, “Fiscale amnestie ook zonder repatriëring”; L’Echo, 20 December 2003, 

“Les livrets d’épargne et les terrains seront exclus du champ de le DLU”; De Tijd, 19 December, “Meerderheid 

sleutelt niet meer aan EBA. CD&V vecht fiscale amnestie aan bij Arbitragehof” 
722

 Financieel Ekonomische tijd, 11 October 2003, “Raad van State ziet graten in fiscale amnestie. Wetsontwerp 

loopt voor Arbitragehof risico op vernietiging”. De Standaard, 19 December 2003, “Regering verwerpt kritiek 

Raad van State op fiscale amnestie”. 
723

 L’Echo, 26 February 2004, “Fiscalité: l’oppostion CD&V attaque la DLU devant la Cour d’arbitrage”; 

Cash, 25 March 2004, “Finances personelles. Amnistie fiscale. DLU: questions au spécialiste”; La Libre 

Belgique, 13 October, 2004, “Fiscalité: «la DLU ne sera pas un échec” 
724

 K Sill and others, ‘Media coverage of the U.S. Supreme Court: How Do Journalists Assess the Importance of 

Court Decisions?’ (2013) 20 Political Communication 1, 11-18. 
725

 BeCC 14 March 2013, no 39/2013. 
726

 De Tijd, 3 December 2012, ‘«Deze wet is gevaar voor de democratie»’; L’Echo, 3 December 2012, “Les 

services des impôts visent Karel De Gucht”; De Morgen, 5 December 2012, "«Ik word gepest door de fiscus». 

Karel De Gucht, Europees commissaris voor Handel, verzet zich tegen opheffen van zijn bankgeheim”; Het 

Nieuwsblad, 5 December 2012, “Karel De Gucht: «Fiscus gaat te ver»”; The preliminary question was lodged 

before the BeCC on 3 April 2012, see De Standaard, 4 April 2012, “Belastingen. Bankgeheim De Gucht naar 

Grondwettelijk Hof”. 
727

 Average 3,6 newspaper articles vs e.g. fundamental rights and freedoms (1,4) tax law (0,6), criminal law (0,3), 

law of persons and family law (0,09) or migration law (0,06). 
728

 E.g. BeCC 26 November 2015, no 169/2015. 
729

 E.g. BeCC 19 November, no 161/2015.   
730

 BeCC 25 March 2003, no 35/2003. 
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by the Dutch- and French-speaking coalition partners, but strongly criticized by the political 

opposition. Again, the open conflict between the legislative majority and minority was an 

incentive for newspaper journalists, resulting in a large number of articles covering the 

case.
731

 In many ‘state organisation’ cases, like in this example, there was a political actor 

involved. Unsurprisingly, the news media attention peeks in cases where this this combination 

occurs.
732

  

More generally, competence conflict cases receive somewhat more attention than fundamental 

right cases.
 733

 Nonetheless, more attention is given to the latter type of cases when either the 

ECtHR or EU law is invoked.
734

 Yet, ‘mixed’ cases, wherein both types of reference norms 

are invoked, are covered most extensively.
735

 This may, however, be largely due to the fact 

that mixed cases also have the highest participation diversity, considering that both private 

(e.g. individuals) as institutional (e.g. regional governments) actors usually have an interest in 

the case.
736

  

4.3.3. Conclusion: an explanatory variable related political salience 

 

The data analysis confirms that newspaper journalists are 

triggered by cases that are controversial and/or 

potentially have a large impact on democratic policy-

making.  In particular, they are drawn to annulment 

actions introduced by a large or diverse group of litigants 

or by a political actor. More generally, cases that resolve 

around a political conflict are considered particularly 

newsworthy. Therefore, media attention is a reasonable 

indicator of political salience and should yield significant 

effects when evaluating the strategic behaviour of the 

Court. Yet, including an overly dispersed continuous variable in a regression model may 

distort the results. Therefore, it was decided to recode the count variable ‘media attention’ 

into a categorical variable, with following categories: reference category= no attention; 1= 1-5 

newspaper articles; 2= more than 5 articles (see figure 5). 

 

                                                 
731

 Financieel Ekonomische Tijd, 1 June 2001, “CVP : meerderheid manipuleert grondwet om tweederde te 

halen. Christen-democraten trekken naar Arbitragehof”; Le Soir, 6 August 2001, “Un retour de manivelle pour 

Polycarpe? La Cour d’arbitrage dira si l’accord du Lombard est inconstitutionnel”; L’Echo 22 January 2002, 

“Politique : devant la Cour d’arbitrage : les communes à facilités attaquent le Lambermont”; De Standaard, 1 

February 2002, “Lambermont : N-VA en FDF naar Arbitragehof”. 
732

 In particular, these cases (n=18) were covered in averagely 7 newspaper articles. Yet, even when no political 

actor was involved (n=28), these cases receive more attention than any other subject area (1,65). 
733

 Fundamental rights cases (average 0,3); competence conflict cases (1). Yet, this mean difference is not 

significant (independent samples t-test; equal variance not assumed p=0,058) . 
734

 In particular, the average media coverage increases to 1 when the ECHR and 1,8 when EU law is invoked. 
735

 mixed cases (1,3) (independent samples t-test between fundamental rights and mixed cases; equal variance 

not assumed; p=0,008). 
736

 Fundamental rights cases (average 1,3); competence conflict cases (1,8) and mixed cases (2,1) (independent 

samples t-test between first two categories: equal variance not assumed p=0,000  and between the last two 

categories: equal variance assumed p=0,001). 
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4.4. Panel size  

 

A final potential trigger of strategic behaviour relates to the panel size. While ‘media attention’ 

and ‘participation’ measure the behaviour of others, this variable departs from the perspective 

of the justices themselves.
 
Higher levels of activity by the justices indicate that a case is more 

salient to the Court as a whole as well as to individual justices.
737

 The criteria for the 

composition of the Court determine whether panel size measures political salience, legal 

salience or both.
738 

In Belgium, each case is, in principle, submitted to seven judges. Yet, one 

of the two presidents may submit a case to the Court in plenary session, and they are obliged 

to under request of at least two judges.
739

 When the Court deliberates in plenary session, the 

double parity rule is strictly applied. Because there are no rules determining
740

 or guiding
741

 

the decision to refer a case to the plenary session, this relies solely on a request of the judges. 

Hence, the propensity to request for a plenary session relates to how salient the case is 

perceived by the judges, who are either legal specialists or former politicians and either 

Dutch- or French-speaking. On the one hand, a judge may request a plenary session because 

the case touches upon a controversial issue, for instance because the Dutch- and French-

speaking community have opposing views. Hence, a plenary session may reflect that the 

president or a group of judges preferred that all sub-groups were equally represented during 

the deliberations. In addition, one can assume that the professional judges want to be included 

in the drafting process when the case deals with a novel or unique legal question. Therefore, 

in the Belgian situation, a plenary session may indicate that a case is legally or politically 

salient, or a combination of both.  

When an annulment action or preliminary question is brought before the Court, the judges 

must determine whether the case merits a deliberation in plenary session. At that moment, a 

range of information is already available for the judges to guide them in their decision. In 

particular, the judges obtain information about the actors who initiated the procedure, the 

legislation under review and the constitutional grounds on which the legislation is challenged. 

In what follows, drawing on a descriptive data analysis, a brief overview is given of the 

rulings that were settled in plenary session. In particular, after discussing the evolution in time, 

it is explored to which case features a deliberation in plenary session is primarily linked.  

                                                 
737

 RC Black, MW Sorenson and TR Johnson, ‘Toward an Actor-Based Measure of Supreme Court Case 

Salience: Information-Seeking and Engagement during Oral Arguments’ (2012) 66 Political Research Quartely 

804, 805. 
738

 C Chandrachud, ‘Measuring Constitutional Case Salience in the Indian Supreme Court’ (2014) 42 Journal 

Indian Law and Society, 42, 46; RC Black, MW Sorenson and TR Johnson, ‘Toward an Actor-Based Measure of 

Supreme Court Case Salience: Information-Seeking and Engagement during Oral Arguments’ (2012) 66 

Political Research Quartely 804. F Maltzman, JE Spriggs and PJ Wahlbeck, Crafting Law on the Supreme Court: 

the Collegial Game (Cambridge University Press, 2000) 83 
739

  Article 56 of the Special Act on the Constitutional Court.  
740

 E.g. on the Indian Supreme Court, bench size is underscored by specific (constitutional) rules, see C 

Chandrachud, ‘Measuring Constitutional Case Salience in the Indian Supreme Court’ (2014) 42 Journal Indian 

Law and Society, 42, 45. 
741

 E.g. several guiding criteria are published on the website of the UK Supreme Court: cases with public 

importance, cases that raise a point in relation to the European Convention of Human Rights, … see 

https://www.supremecourt.uk/procedures/panel-numbers-criteria.html. 
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4.4.1. Measuring panel size 

 

In principle, review cases brought before the BeCC are settled in restricted session. 

Nonetheless, a case can be referred to a plenary session on request of one of the Presidents, or 

a group of judges (min. 2). Therefore, measuring panel size in Belgium is relatively 

straightforward: a dichotomous variable was created with following categories: (0) seven 

judges and (1) plenary session.  

4.4.2. Data analysis  

 

     

First, the results show that, overall, most cases were decided in restricted session (63%).
742

 

Yet, from 2000 onwards, and especially during the last ten years, requests for plenary session 

have become more and more common. With the exception of year 1987 – when 8 out of 11 

rulings were proclaimed in plenary session – cases before 2007 were mostly settled in 

restricted session. Nowadays, this situation is inverse: a plenary session has become the 

preferred panel size to review constitutional cases.  

A first, remarkable result is the relation between media attention and panel size. In particular, 

34% of the cases that were not covered in the newspaper were decided in plenary session. In 

the group of cases that received some attention, this percentage increases to 67%. Finally, 

almost all cases that were intensively covered were dealt with in plenary session (92%). There 

are several explanations for this result. On the one hand, the decision of newspaper journalists 

to cover a certain issue and the Court’s decision to treat a case in plenary session are often 

taken simultaneously. In that case, this result suggests that the judges and newspaper 

journalists are triggered by the same case characteristics. As will be demonstrated below, 

there is considerable overlap between the two measures with regard to the correlation with the 

type of procedure, participation and subject issues. On the other hand, it is plausible that the 

judges are more likely to request a plenary session when they anticipate that their decision 

will be under public scrutiny.  

Further, panel size is partly determined by the type of procedure. While two third of the 

preliminary questions is settled in restricted session (32%), the probability that an action for 

                                                 
742

 In particular, 1782 cases (57%) were decided according to the ‘normal’ restricted procedure, and 190 

judgments (6%) were delivered after a limited preliminary procedure (art 72 of the Special Act). The latter 

procedure is applied when the action for annulment is manifestly unfounded, the preliminary question evidently 

calls for a negative reply, or when the case is relatively straightforward. 
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annulment is decided in plenary session is almost fifty/fifty (47%). This suggests that judges 

want to be included in the drafting process when the potential impact of the case is stronger. 

As mentioned before, when the annulment procedure results in striking down (part of) the 

challenged legislation, this has more dramatic consequences for the legislative branch. 

Nonetheless, considering that the number of preliminary questions has increased more sharply 

than the number of annulment actions, the evolution towards more plenary sessions must be 

affected by other factors than the type of procedure.  

The subject area of the legislation under review may equally trigger a request for a plenary 

session. The results show that, of all legal domains, there are two which stand out. In 

particular, more cases related to the “organisation of the state” (65%) or “migration”
 
(58%) 

were settled in plenary session.
743

 Because the cases from both areas are evenly spread in 

time
744

, these differences are not due to their concentration in more recent years. The relation 

between “state organisation” legislation and panel size suggests that the judges are sensitive to 

political considerations. Because these cases are usually politically controversial, the results 

suggest that the judges considered it important that the review is carried out by a panel where 

both the Dutch- and French-speaking judges and the legal specialists and former politicians 

are equally represented. Also, since the case outcome can give rise to a political conflict, the 

Court may want to address its audience in the largest coalition possible. Research on the US 

Supreme Court has shown that the larger the majority, the greater the appearance of certainty 

and the more likely the decision will be accepted.
745

 In addition, the judges pay special 

attention to “migration” issues, notwithstanding that these cases are seldom covered by the 

news media
746

 and usually do not attract a large group of participants
747

.
748

 Hence, it can be 

assumed that these cases are not politically controversial, but rather are considered relevant 

from a legal perspective. Many of these cases have a supra- or international dimension.
749

 

Hence, the cases may require a more extensive legal analysis (e.g. scrutiny of ECtHR or ECJ 

case law) and therefore trigger the professional judges to request for a plenary session.  

                                                 
743

 In all other legal domains (overview, see coding book in annex), there were as many cases decided in 

restricted session as in plenary session.  
744

 In particular, 53% of the “migration” issues and even 65% of the “state organization” cases were decided 

before 2007. 
745

 WF Murphy, Elements of Judicial Strategy (University of Chicago Press 1964); RC Black and others, US 

Supreme Court opinions and their audiences (Cambridge University Press 2016). Yet, I should be noted that this 

argument was research was conducted in the context of the USSC, where individual opinions are allowed. 

Therefore, in the Belgian setting, where all decisions (even when discussed by a lower number of judges) are 

presented as consensual, a decision in plenary session session may be less influential.  
746

 Only 4 of these cases were covered in the news media.  
747

 Average participation diversity 1,2 vs overall diversity 1,4 (Independent samples t-test; equal variance not 

assumed; p=0,002). In only 2 cases, a large group of individuals was involved.  
748

 E.g. BeCC 1 October 2015, no 133/2015. 
749

 In particular, the ECHR is invoked in 53% of these migration cases (vs 21%) and EU law in 15% (6%) 

(Independent samples t-test; equal variance not assumed; p=0,000 and p=0,004). 
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Further, panel size may also be affected by the type or number of participants involved in the 

review procedure.
750

 First, the results indicate that more efforts are spent on cases that involve 

a broader set of interests. In particular, the judges deliberate more regularly in plenary session 

when an interest group (50%) is involved. Also, as figures 9-10 indicate, the larger the group 

of individuals
751

 and especially the more diverse the group of litigants
752

, the more likely the 

case is settled in plenary session. Hence, cases that potentially affect a larger group of citizens 

are perceived as more salient by the judges on the BeCC. Finally, in most cases where a 

political actor was involved, a restricted session was considered inadequate.
753

  

 

The petitioners should not only indicate which piece of legislation they wish to challenge, but 

also on which constitutional grounds. The data demonstrate that fundamental rights cases 

(36%) and competence conflict cases (39%) receive, on average, equal attention from the 

BeCC judges. Nonetheless, mixed cases, where the Court is requested to review legislation 

against both reference norms, are more likely settled in plenary session (54%).
754

 In addition, 

more plenary sessions occur when the Court is requested to review against the ECHR (58%) 

or EU law (62%). Petitions that raise a variety of pleas or pleas based on supranational law 

are not necessarily more controversial, but may require a more extensive legal analysis. 

Therefore, this may trigger judges, especially those with a legal background, to request for a 

plenary session.  

 

There are additional indications that panel size is affected by a case’s legal relevance. For 

instance, the Court deliberates more often in plenary session when the legislation under 

review is an implementation of a European directive (58%). In principle, this implementation 

process requires the Belgian government to adopt legislation in accordance with the principles 

determined on the European level. When this legislation is challenged on constitutional 

grounds, this may indicate that the European directive conflicts with the Belgian Constitution. 

                                                 
750

 PT Spiller and R Gely, ‘Strategic Judicial Decision Making’ in  GA Caldeira, RD Keleman and KE 

Whittington (eds) The Oxford Handbook of Law and Politics (Oxford University Press 2008) 89: “the cases that 

attract the most attention from those outside of the Court also attract the most attention from the justices 

themselves”. 
751

 In particular, the mean per category is 0=30% 1=35%; 2=0,53; 3=41%; 4= 53%; 5=67% and 7=100%. 
752

 In particular, the mean per category is: 1=34% 2=47%; 3=59%. 
753

 62% of these cases (n=32) were decided in plenary session.  
754

 54% (n=198) (Independent samples t-test; equal variance not assumed; p=0,000) 
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Figure 8: panel size according to 

the size of the group of individuals 

0%

20%

40%

60%

80%

100%

0 1 2 3 4 5 7

P
er

ce
n

ta
g

e 
o

f 
ca

se
s 

d
ec

id
ed

 

in
 p

le
n

a
ry

 s
es

si
o

n
 

Figure 9: panel size according to 

participation diversity  



122 

 

Also, cases following after a preliminary reference to the ECJ are also more frequently settled 

in plenary session (83%). Notwithstanding that these cases with a European connotation are 

usually neglected by the news media, their legal relevance pushes the judges to request 

plenary session.  

4.4.3. Conclusion: an explanatory variable related to both political and legal salience  

 

In conclusion, above findings suggest that judges want to discuss a case more elaborately with 

their colleagues when the case potentially has a strong impact, when they consider there 

should be a strict balance between all sub-groups within the Court and/or when the case 

requires a more extensive legal analysis. Therefore, the plenary session can be integrated as 

an explanatory variable that is linked to a case’s politically controversial nature, its legal 

relevance or a combination of both.  

4.5. Highly salient cases (n=57) 

 

In conclusion, the chosen measures are objective and reflect salience at the time the case is 

lodged before the Court. In particular, the information was either drawn from the online 

published rulings (participation, panel size) or, based on certain determined catchwords, from 

a variety of publically accessible newspapers. Although the results indicate that there is a 

level of congruence
 
between the measures, they do not overlap. It is possible that different 

judicial practices are affected more or less strongly by one of the separate measures. For 

instance, judicial salience may dictate the Court’s citation practices, but litigant salience may 

have a more pronounced effect on the case outcome. Therefore, instead of creating a single 

variable that merges the different measures
755

, they will serve as separate explanatory 

variables. A significant effect of these variables on the BeCC’s case law would suggest that 

strategic considerations are inherent to the BeCC’s decision-making process.  

To give depth to the empirical findings, each regression analysis will be completed with some 

case examples. These cases will be scrutinized in order to analyse how the BeCC manages 

constraints impacting on its decisions, leading to a strategic equilibrium. In addition, the in-

depth study serves to interpret the empirical results from a deliberative perspective. For that 

purpose, this section provides a general overview of the distribution of case salience within 

the BeCC’s case law. Importantly, strategic behaviour is activated by each of the salience 

indicators but especially in highly salient cases.  

As shown in figure 10, the majority of the cases (53%) score on none of the indicators and can 

be considered as non-salient. The second largest group (36%) are the low salient cases, where 

only one indicator is present. The findings indicate that the BeCC often deliberates in plenary 

session, without the case being covered in the newspaper or the participation of a large or 

diverse group of participants or of political actors (such as migration issues). Conversely, not 

many cases are picked up by the news media without any sign of litigant salience or a request 

for plenary session. Next, a smaller group of cases (9%) can be categorized as medium salient, 

                                                 
755

 Such as the measure developed in TS Clark and others, ‘Measuring the Political Salience of Supreme Court 

Cases’ (2015) 3 Journal of Law and Courts 37. 
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with two of the three indicators present. A noteworthy result is that the Court rarely 

deliberates in restricted session when a large or diverse group of participants or political actor 

was involved and the case received some media attention. Finally, only a limited number of 

cases (n=57) can be considered as highly salient, since they received at least some media 

attention, there was either a large group of individuals, a diverse group of litigants or political 

actor involved and they were decided in plenary session.  

 

Figure 10:– overview of case salience  

A= participation of a large group of individuals (>5), a diverse group of litigants (>2) or a 

political actor (yes/no); B= media attention (>1); C= plenary session (yes/no) 

An overview of the highly salient cases can be found below (Table 9). As mentioned before, 

these cases are excellent candidates for an in-depth study, in particular to illustrate causal 

patterns with factual arguments. Therefore, this section ends with a discussion of a selection 

of these highly salient cases
756

, focusing on the political process leading up to the challenged 

legislation and the news media coverage prior to the petition. How the BeCC manages the 

impact of the case’s underlying salience on its decision will be scrutinized in the following 

empirical chapters.  

Many highly salient cases resolve around a political conflict. Several of these politically 

charged cases dealt with the division of the so-called ‘BHV’ constituency.  Up till 2012, this 

constituency was comprised of the Brussels Region (B) and part of the Flemish region (Halle 

Vilvoorde). While, in principle, citizens within the Flemish region can only vote for Dutch-

speaking politicians, inhabitants in BHV could equally vote for French-speaking politicians. 

The division into two separate constituencies, which was requested by the Flemish parties, 

was a politically sensitive issue. Although Halle and Vilvoorde were part of the Flemish 

region, many of their inhabitants were actually French-speaking. Disintegrating BHV could 

cause a considerable loss of votes for the French-speaking political parties in the HV 

constituency. When a law in 1993 relating to the federal state structure confirmed the 

                                                 
756

 Some of these cases were already in discussed in the previous sections, in particular BeCC 30 September 

1999, no 102/99; BeCC 14 October 1999, no 110/1999; BeCC 25 March 2003, no 35/2003; BeCC 28 October 

2010, no 124/2010; BeCC 20 April 2005, no 72/2005; BeCC 14 March 2013, no 39/2013.  
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existence of the constituency BHV, a large group of Flemish individuals challenged these 

provisions before the BeCC.
757

 Although in this case different provisions of the law were 

challenged by other actors
758

, the news media showed particular interest in the ‘BHV 

dimension’ of the case.
759

 When, in 2003, electoral legislation was adopted that again did not 

fulfil the Flemish request for a division, the political opposition was very critical and 

publically announced that it would take judicial action.
760

 The whole procedure before the 

BeCC received considerable attention in the news media.
761

 Finally, as a corollary of the 

division of the BHV constituency in 2012, an arrangement was adopted for the judicial district 

BHV. Yet, this reform was challenged by members of the Flemish judiciary, together with a 

political party in opposition.
762

 Because the outcome of this procedure could potentially re-

escalate the political conflict, the news media paid considerable attention to the case.
763

 These 

examples show that political parties outside the majority coalition sometimes pass on a 

political hot potato to the Constitutional Court. Considering the balanced composition of the 

Court, it can be expected that the final ruling will reflect a judicial decision-making process 

centred on finding a compromise between the different sub-groups within the Court.   

While the BHV-issue mainly resulted from a political conflict between the parties north and 

south from the Belgian language border, other highly salient cases resolve around a conflict 

between members of the political majority and minority. In particular, in two cases related to 

party funding, the challenge was introduced by members of a political party in opposition. 

First, a law adopted in 1999 introduced a strict condition to be eligible for party funding, in 

particular to respect and comply with the fundamental rights and freedoms protected by the 

ECHR. During the legislative decision-making procedure, politicians from one specific party 

(‘Vlaams blok’) argued that the law targeted their party and aimed to reduce or eliminate their 

funding.
764

 Yet, as part of the parliamentary minority, they were not able to stand off the 

adoption of the legislation. Therefore, a group of leading figures of ‘Vlaams Blok’ resorted to 

                                                 
757

 BeCC 22 December 1994, no 90/94. 
758

 E.g. the German-speaking community challenged the fact that they were under-represented on the federal 

level (no permanent representation on the executive level) while the decisions taken at this level also apply to 

their community.  Also, to elect the “directly elected senators”, a French- and Dutch- but no separate German-

speaking constituency was created.   
759

 E.g. La Wallonie, 21 January 1994, “Francophones de la périphérie. Recours introduit devant la Cour 

d'arbitrage”; De Standaard, 7 October 1994, “Arbitragehof buigt zich over klacht niet-splitsing Brussel-Halle-

Vilvoorde”.  
760

 E.g.  Financieel Ekonomische Tijd, 29 May 2002, “Oppositie met kieshervorming naar Arbitragehof. CD&V 

kondigt politieke actie aan in Vlaams-Brabant”; L’Echo, 29 May 2002, “Réformes : le CD&V attaquera la loi 

électorale devant la Cour d’arbitrage. Conforté par l’avis du Conseil d’Etat”De Morgen, 13 September 

2002“Laatste woord over kieswet voor Arbitragehof. Oppositie geeft verzet tegen nieuw kiesstelsel nog juridisch 

verlengstuk” ;  
761

 BeCC 26 May 2003, no 73/2003. 
762

 BeCC 30 June 2014, no 96/2014. 
763

 E.g. De Standaard, 1 September 2012, “N-VA tackelt BHV juridisch. Partij moet bewijzen dat splitsing 

«discriminerend» is”; La Libre Belgique, 26 September 2012, “Recours contre l’autre BHV. Magistrats et 

avocats flamands”; De Tijd, 26 February 2013, “68 magistraten vechten BHV-hervorming aan”; Le Soir, 7 
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the BeCC and initiated an annulment procedure.
 765

 This political conflict was quickly picked 

up by the news media.
766

           

 A few years later, a new law was adopted to clarify the funding withdrawal procedure. 

In particular, the Council of State was made competent to judge on such withdrawals. Before, 

unclarity had impeded the application of the law of 1999 in practice. Again, several ‘Vlaams 

Blok’ politicians made clear that they felt targeted and strongly criticized the legislative 

proposal, but their effort brought no avail.
767

 One year after the law’s adoption, a group of 

parliamentary representatives initiated a funding withdrawal procedure against ‘Vlaams Blok’. 

Within the context of this procedure before the Council of State, the litigants requested to 

refer several preliminary questions to the BeCC.
768

 The requesting litigants, who defended the 

interests of ‘Vlaams Blok’, announced their action through the news media.
769

 Once referred 

to the BeCC, the case continued to receive considerable attention in the newspapers.
770

 In 

conclusion, in these cases, the opposition tried to reverse a policy decision they had not been 

able to withhold on the legislative level. Indirectly, the Court was called upon to judge their 

rights as member of the political minority.  

Yet, not all highly salient cases result from a political conflict. An example is case no 

154/2007
771

, in which the Court dealt with legislation introducing regulations for carrying and 

trading arms. The challenged legislation, which had as main target to protect citizens against 

crimes with firearms, was adopted shortly after a major shooting incident in Antwerp. At the 

time, the incident dominated the news, which had accelerated the legislative decision-making 

process.
 772

 In order to avoid any impulsive purchases of firearms, a new licencing system was 

set up. Also, a central registration point was created, aiming to facilitate the traceability of all 

firearms within Belgium.
773

 At the time, the law was considered amongst the strictest arms 

regulations in the world. The main points of the law were met with broad political support and 

adopted without extensive discussion. Yet, due to the acceleration, some argued that the 
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quality of the decision-making process left much to be desired.
774

 Shortly after its adoption, a 

petition was lodged before the Court by several individual firearm owners, a business buying 

and selling firearms and associations acting in the interest of one or both. In short, these actors 

argued they were treated unreasonably due to the new regulations, considering they owned a 

firearm for recreational, sportive or historical reasons without any intention to commit a crime 

with it. One of these associations was consulted during the legislative procedure, but its 

concerns had been neglected.
775

 The judicial action was discussed in the newspapers.
776

  In 

this case, the Court was requested to evaluate the interest of firearm owners, in a context of 

broad political and public support for the legislative decision.     

Finally, a case can also be considered highly salient because it deals with an ethically 

controversial issue, such as same sex marriage.
 777

 During the decision-making process in 

preparation of a law allowing same sex marriages, several politicians emphasized the delicate 

nature of this issue.
778

 In it advisory opinion, the Council of State had showed itself sceptical 

towards the proposal because it conflicted with the traditional understanding of marriage. In 

addition, the Council argued that it would not be discriminatory to reserve the married statute 

to heterosexual couples.
 779

 Nonetheless, these arguments were considered out-dated and the 

legislation was adopted with a broad majority. Yet, the law was challenged before the BeCC 

by a group of heterosexual couples, whose complaints were covered in the news media.
780

 

The married couples argued that, due to the new law, their marriage did not represent 

anymore what they wanted it to be at the moment they got wed. The non-married couples 

argued that the new law obliged them, before joining in marriage in accordance to their 

religious beliefs, to accede to an ‘institute’ conflicting with these beliefs. Hence, the Court 

was called upon to judge in this delicate matter.    

                                                 
774
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 BeCC 20 October 2004, no 159/2004. 
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 De Standaard, 6 November 2003, “Klacht tegen homohuwelijk bij Arbitragehof”. 

Case no Short description 

FRC = fundamental rights case 

CCC = competence conflict case 

MC = mixed case 

Annulment 

procedure 

Participation 

Diversity 

Large 

group of 

individuals  

No of newspaper 

articles 

published before 

the ruling 

1990/018 MC – electoral legislation 

applicable to the local level 

X 3  7 

1990/026 MC– electoral legislation 

applicable to the European level  

X 3 X 1 

1994/090 MC – structure of the federal state 

(e.g. BHV constituency)  

X (2) X 3 

1998/128 MC – inheritance tax  X 5 X 4 

1999/090 FRC – religious freedom in 

education 

X (2) X 1 

1999/102 MC – tobacco advertising case X 4  46 
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1999/110 CCC -- assistance mechanism for 

war victims  

X 7 X 69 

2000/020 FRC – financial allocations to 

political parties 

 3  2 

2000/040 FRC – criminal procedure related 

to customs and excise taxes 

 3 X 1 

2001/010 FRC – financial allocations to 

political parties 

X 3  3 

2001/102 FRC – health insurance  3  4 

2003/014 FRC – access conditions (exams) 

for attorneys to the magistracy  

X (1) X 1 

2003/035 MC – federal structure, elections, 

joining of lists, municipalities 

with special language facilities 

X 5 X 38 

2003/036 FRC – federal structure, the 

allocation of seats in the Brussels 

regional parliament 

X (2) X 27 

2003/050 MC – night flights, noise 

pollution 

X 3 X 3 

2003/051 MC – night flights, noise 

pollution  

X 3 X 3 

2003/073 FRC – BHV case  X (2) X 30 

2003/094 MC – building permit granted by 

a regional decree (parliamentary 

ratification)  

X (2) X 1 

2003/160 FRC – supervision on financial 

actors and services   

X (2) X 20 

2004/111 FRC – corporate income tax X (1) X 2 

2004/146 MC – anti-discrimination law X 3  1 

2004/159 FRC - same sex marriage X (1) X 2 

2005/044 MC – restructuring higher 

education in Flanders  

X 3  2 

2005/148 FRC - appointments to the 

Muslim executive 

X (2) X 11 

2007/154 MC – weapon regulations X 3 X 9 

2008/182 FRC - judicial fees payable by the 

losing party 

X 3 X 3 

2009/002 MC – protection environment 

against cell phone radiance  

X 4  3 

2009/009 FRC – social elections  X (2) X 4 

2009/121 FRC – enrolment system for 

schools in the Brussels Region   

X 3 X 9 

2009/195 FRC - financial allocation to 

political parties 

 3 X 8 

2010/074 FRC – military discipline X (2) X 10 

2010/124 CCC – school inspections in 

municipalities with special 

language facilities 

X 4 X 73 

2010/151 FRC – noise pollution of flights   4  2 

2011/004 FRC – enrolment system for 

schools in the French-speaking 

community 

X (2) X 10 

2011/009 MC - supervision of auditors on 

public institutions 

X 5  4 

2011/037 FRC – tobacco ban in restaurants X 3  20 
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Table 9 – Overview of the highly salient cases (n=57) 

 

 

 

 

 

 

 

and bars  

2011/040 FRC - islamitic headscarfs in 

schools  

 3  13 

2011/050 MC - planning and housing policy 

in the Flemish Region 

X 3  4 

2011/089 FRC - quota for foreign students 

in medical education  

X (1) X 8 

2011/188 FRC - spatial planning, large 

landowners 

X (2) X 3 

2012/073 FRC - funding for education in 

the French-speaking community 

X 3 X 2 

2012/144 FRC - building permit granted by 

a regional decree (parliamentary 

ratification) 

X 5 X 28 

2012/145 FRC - prohibition of the full-face 

veil 

X 3  19 

2013/117 MC - transport of energy  X 3  5 

2013/121 MC – family reunification for 

migrants 

X (2) X 4 

2013/141 MC – fiscal fraud X 4 X 3 

2013/144 FRC - planning and housing 

policy in the Flemish Region 

X 3  1 

2013/170 CCC – tax on savings account X 4  1 

2014/073 MC – competences of the local 

government within the Brussels 

Region  

X 4  5 

2014/080 FRC – private education X (2) X 1 

2014/096 FRC – division of the judicial 

district BHV 

X 3 X 18 

2014/103 FRC – law enforcement reform 

(police) 

X (2) X 1 

2014/162 FRC – corporate income tax X 3 X 11 

2015/070 FRC – fees judicial procedure  3  2 

2015/105 CCC – tax on cell phone pylons X 3  8 

2015/116 FRC – differential treatment of 

employees and workmen  

X (2) X 1 

2015/131 FRC – urgent medical care for 

migrants  

X 3  1 
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Chapter 5 – Case outcomes  

5.1. Introduction  

 

Each case brought before the Court leads to a final dictum, which is the concluding part of the 

judgment and answers the raised constitutional question(s) (“pleas”). Traditionally, empirical 

judicial behaviour studies focus on case outcomes, and in particular on the extent to which the 

ideological preferences of the individual judges determine whether challenged legislation is 

invalidated or not.
781

 Yet, for two reasons, the approach in this chapter is different. First, in 

Belgium, voting behaviour is not only concealed from the public, but the judicial outcome is 

also believed to be the result of a collegial effort. The BeCC, as most other European Courts, 

needs to function within an institutional environment that is believed to reinforce the collegial 

dynamic of judicial decision-making.
 
In particular, no dissenting opinions are allowed and the 

double parity rule prevents judges from pushing through their opinion without taking into 

consideration the concerns of other judges.
782

 Second, a binary categorisation of case 

outcomes (invalidation or not) is too limited.
783

 Like in many other countries
784

, the BeCC has 

developed diversified methods to answer a question of constitutionality. As mentioned before 

(section 2.6.) the law only allows the BeCC to reject the challenge or (partially) invalidate the 

unconstitutional provision(s). If legislation is annulled, the Court can also temper the 

retroactive effect of this decision.
785

 Yet, the Court also proclaims “modulated outcomes”.
786 

In general, such creative outcomes indicate how the legislation should be interpreted or 

altered in order for it to be applied in a constitutional way.  

Importantly, there are no (internal) rules determining whether the finding of a violation should 

lead to either a simple invalidation or a modulated outcome.
787

 Also, the Court holds 
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allemand, (Doctoral thesis at the University Paris I Panthéon-Sorbonne 2005) and J De Jaegere, ‘actieve 

rechtsvorming door het Grondwettelijk Hof: waar ligt de grens?’ (2014) 1 Tijdschrift voor Bestuurskunde en 
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discretionary power to decide whether it is appropriate to temper the retroactive effect of its 

decision.
788

 Therefore, a study of case outcomes provides insight how the Court addresses its 

audience, how this has developed over time, and why in some cases a particular outcome is 

considered more suitable than others.   

The plan of this chapter is as follows. In section 5.2., it is explored how case dicta can be used 

as a vehicle for dialogue about constitutional meaning and responsibility.
789

  In short, by 

proclaiming clear and constructive dicta, courts may catalyse deliberation outside the scope of 

the court.
 
The role of the news media is also discussed, because they share some responsibility 

in raising awareness about and drawing attention to relevant cases. Next (5.3.), the various 

possible case outcomes are discussed in more detail, illustrating how the case law was coded 

with examples from the Court’s case law. Following this, two analyses are executed on the 

case outcomes – the first with a descriptive and the second with explanatory focus. The first 

analysis (5.4.) aims to describe which case outcomes appear in different types of cases and 

how this has evolved over time. The section is centred on the following question: has the 

BeCC over time, made more use of techniques that leave room for or incite legislative 

response? I reflect on the signalling strength of each dictum, and the legislative consequences 

that may or should follow from them. In addition, I take into account how the news media 

respond to different judicial outcomes. The second analysis (5.5.) is focused on explaining 

case outcomes. Although legal rules and values are principally expected to determine whether 

legislation is found unconstitutional or not, strategic considerations may also affect the case 

outcome. Essentially, the Court must think ahead to prospective consequences and anticipate 

the probable reactions of other actors (in)directly involved in the review procedure. 

Hypotheses are developed in two steps. In the first, the relation between the finding of a 

violation and case salience is explored. In particular, I hypothesize that in cases that are 

perceived as salient by the litigants, the news media and the Court itself, a violation is more 

likely to be established. Importantly, if so, this relation does not necessarily reflect strategic 

behaviour of the Court, but may be simply due to the fact that cases receive more attention 

when the legislator has acted in contravention of the Constitution. In the second step, it is 

hypothesized that, if a violation has been found, increased case salience will incite the Court 

to act more prudently by proclaiming a substantive and temporal modulation. The hypotheses 

are tested through a two logistic regression models. The results indicate that the establishment 

of a constitutional infringement is mainly determined by the procedural traits of the case, but 

that strategic considerations dictate whether the Court opts for a substantive or temporal 

modulation. 
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5.2. A deliberative perspective: engaging in dialogue through constructive case 

outcomes 

 

Through their rulings, constitutional courts indicate the boundaries of what is constitutionally 

acceptable. Although the display of reason-giving is also an essential mean for 

communication, the case dictum is considered the pre-eminent vehicle to engage in dialogue. 

As explained in the normative framework, the dicta should leave room for and spark an 

interactive engagement of other actors.
790

 First, a clear case dictum can stimulate the 

acceptance of approved legislation or, conversely, give citizens munition to request legislative 

change if a violation has been found. Next, the case dicta can assist the political branches in 

amending current legislation or drafting new legislation, so that it will survive future 

constitutional challenges.
791

 Finally, through the dicta, the Court can instruct the regular 

courts on how legislation should be interpreted or applied in conformity with the Constitution.  

In general, the outcomes in a constitutional review procedure can fall in three categories: a 

rejection, invalidation or modulation. Without going into detail on the practical consequences 

of these different outcomes in the Belgian context, which will be discussed below, this section 

explores their value within an ongoing process of constitutional dialogue. 

 

REJECTION - First, when the Court establishes that no constitutional violation is found, this 

consolidates the legislative outcome.
792

 Although a rejection does not exclude that the same 

legislative provisions are challenged anew on other grounds, until then, no legislative reaction 

is required. In addition, it signals to the judiciary and general public that the legislation can 

and should be applied without any problems.  

 

INVALIDATION - Next, when legislation is invalidated, this signals that the decision made at 

the political level conflicts with the Constitution. Depending on the procedural characteristics 

of the case, an invalidation results in the removal of the provision from the legal order or, 

while leaving the legal text untouched, its inapplicability in concrete judicial procedures.
793

 

Although these outcomes aim to dissolve the constitutional infringement, they may also create 

new difficulties. For instance, a partial invalidation may render the legislation unclear or shift 

its meaning. Also, it may create an unwanted legislative gap, for example when the 

invalidated provision included a criminal incrimination. In that case, striking down the statute 
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altogether may disrupt the legislative goal to incriminate particular behaviour.
794

 Therefore, 

legislative reaction may remain appropriate. However, a simple invalidation often leaves the 

lawmaker in the lurch on how exactly to respond. Although the Court can include additional 

instructions in the justificatory ground for the ruling, the invalidation as such does not provide 

a “road map” on how to enact a statute in conformity with the Constitution.
795

  

 

MODULATION - An alternative can be to address the audience through more creative case dicta. 

All modulated outcomes are best understood as a strategy for communicating how the statute 

should go forward. In particular, they indicate how the challenged legislation should be 

interpreted or altered for it to be applied in a constitutional manner.
796

 By doing so, the Court 

can actually preserve the validity of the legislation.
797

     

 First, these outcomes provide instructions to the judiciary on how to apply the law 

fairly and equitably in the context of each individual case. Hence, for the litigants who 

initiated the review procedure, a modulated outcome creates a more favourable situation than 

when the court had simply invalidated the challenged legislation.
798

 For instance, the litigants 

probably prefer to see constructively altered (e.g. broadened) legislation being applied to the 

case, instead of it being invalidated altogether. In addition, for the initial addressees of 

challenged legislation, a simple invalidation means that (at least for the time being) they lose 

the rights or benefits the denial of which to others was the cause of the review procedure.
 799

 Second, they offer a “road map” for lawmakers on how to render the legislation in 

conformity with the Constitution.
800

 Although not necessarily so, the court may even stay 

closer to the legislative goal than when the law is invalidated altogether.
801

 If a new legislative 

process is generated, the Parliament may consolidate the censured text in conformity with 

constitutional jurisprudence. Although this cannot supress other creative solutions, by 

following the court’s instructions, the legislator can avoid courses of action that are “fraught 

with constitutional danger”.
802

 If not, there is a danger that future legislation will be 

denounced for the same reasons. In that sense, by encouraging political actors to revise the 

challenged provision(s) in a particular way, courts strengthen their dominance over policy 

                                                 
794

 E.g. the incrimination of rape, but excluding the situation when the victim is married to the perpetrator or 

striking down anti-discrimination law in order to remedy a discriminatory exclusion of one category from that 

law, see ES Fish, ‘Choosing Constitutional Remedies’ (2016) 63 UCLA Law Review 322, 324 and 343. 
795

 E Luna, ‘Constitutional Road Maps’ (2000) 90 Journal of Criminal Law and Criminology 1125, 1128. 
796

 As Fish argues, all modulations involve the same basic action – changing the statute’s meaning in order to fix 

a constitutional violation. ES Fish, ‘Choosing Constitutional Remedies’ (2016) 63 UCLA Law Review 322, 365. 

Also see M De Visser, Constitutional Review in Europe: a Comparative Analysis (Hart Publishing 2014) 293: 

“[This] may entail the judicial rewriting of the legislation in question, which technically take the form of adding 

words or phrases, substituting a portion of the text or removing particular expressions or complete sentences.” 

Yet, there is considerable conceptual confusion in academic scholarship on modulated outcomes, see D Pinard, 

‘A Plea for Conceptual Consistency in Constitutional Remedies’ 18 National Journal of Constitutional Law 105. 
797

 The court as a “constitutional cleaner”, see AR Brewer-Carias, Constitutional courts as positive legislators: a 

comparative law study, (Cambridge University Press 2011) 31-40, 73-191 and 265-28. 
798

 A Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University Press 2009)119, 

132. 
799

 M De Visser, Constitutional Review in Europe: a Comparative Analysis (Hart Publishing 2014) 303. 
800

 E Luna, ‘Constitutional Road Maps’ (2000) 90 Journal of Criminal Law and Criminology 1125, 1126. 
801

 E.g. the problem may concern an issue that the legislature simply overlooked. M De Visser, Ibid 303. Also 

see ES Fish, ‘Choosing Constitutional Remedies’ (2016) 63 UCLA Law Review 322,324-326. 
802

 C Bateup, ‘The Dialogic Promise: Assessing the Normative Potential of Theories of Constitutional Dialogue’ 

(2006) 71 Brooklyn Law Review 18. 



133 

 

outcomes.
803

 In conclusion, from a dialogue perspective, one can argue that modulated 

outcomes induce a more constructive strategy than invalidations. In particular, the lawmakers 

are given an ex ante “road map”, instead of largely unconstructive disapproval ex post. 

Yet, modulated outcomes can only induce a constructive dialogue when there is clarity on 

what they entail. Courts should be consistent in phrasing the case dicta, in order for the 

judiciary and legislator to understand what is expected from them. Ambiguity will work 

against effective implementation in two ways: by leaving the court’s audience uncertain as to 

the Court’s intent and by providing leeway to those who want to evade the Court’s ruling.
804

 

Also, the phrasing is equally important in the sense that the language used in describing the 

legislative road map may very well find its way into new legislation. An unclear or faulty 

formulated dictum may breed equally flawed statutes.
805

  

There is an additional downside to proclaiming modulated outcomes. In absence of a 

legislative consolidation of the judgment or an alternative answer from the legislator, the text 

of the unconstitutional provisions remains untouched. Legal certainty may suffer in the sense 

that other actors can no longer content themselves with scrutinizing the text of a given statute, 

but are required to examine the body of constitutional case law.
806

 This may not cause any 

difficulties when the ruling only indicates which interpretation should be given to the text, but 

is problematic when the modulation constructively alters the text. It is not evident that the 

judiciary or administration should apply this legislation in a manner that conflicts with its 

explicit text. Courts do not have the competence to alter legislation passed by Parliament. 

Therefore, modulated outcomes are associated with judicial activism
807

, or even the violation 

of the separation of powers principle.
808

  

 

Even when the Court’s decision is publically accessible and the case outcome sends a clear 

signal, such legislative consolidation is not ensured. Notwithstanding the authority of their 

decisions, constitutional courts usually lack mechanisms to ensure their implementation. In 

order to induce legislative chance, what may be needed more than judicial guidelines is a 

swelling national opinion on the subject.
809

 The news media can function as an intermediate 

actor between the Court and the society at large, including the legislator as well as individual 

citizens.
810

 By reporting more elaborately on some cases than on others, the news media 

stimulate the dispersion of information, raise awareness and increase the rulings’ signalling 
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strength.
811

 When bringing constitutional review outcomes into the public forum, citizens 

without any legal expertise may learn about decisions that would otherwise remain in 

obscurity. More informed citizens are able to express themselves and make their causes 

heard.
812

 Involving the citizenry in the ongoing public debate can put pressure on the political 

branch. The public outcry can be such that the legislator is mobilized to address the issue. In 

addition, citizens have the capability to hold the legislative branch accountable, by electing 

the representatives in Parliament. The costs that elected officials must potentially bear if they 

defy a judicial decision depend on how easy it is for others to hold that it has not been 

properly implemented.
813

 The public is only able to monitor compliance, and impost these 

costs on politicians, when it is informed about the decisions it is indirectly enforcing.
814

 In 

conclusion, without public awareness, the outcome risks to lack any instrumental value. 

Hence, examining the coverage of judicial decisions is central to developing an understanding 

of how the Court’s audience comes to learn about and comprehend constitutional decisions. 

Moreover, if the Court aims to strengthen the signalling power of its rulings, it should 

recognize the role of news dissemination. An awareness of which factors trigger attention 

would allow the Court to reinforce its role in the democratic policy-making arena.  

5.3. A variety of sanctioning possibilities: coding case outcomes 

 

Each ruling ends with a concluding part which comprises the Court’s answers to the raised 

constitutional question(s) (“pleas”). In one case, the Court usually addresses several pleas 

(average two). Table 1 includes an overview of the possible answers the Court can give to 

each individual plea (a-f), both in annulment and preliminary procedures. For each case, it 

was registered how many pleas led to one of these six options (count variables). For example, 

a case in which the BeCC addresses seven pleas may end in three invalidations, one 

modulation and three rejections. In addition, it was coded whether the case led to a temporal 

modulation (dichotomous variable). The last column in table 1 demonstrates the overall 

results for these variables. In particular, it shows which proportion of the total number of 

pleas raised in all 3145 cases (n = 6543) led to each type of outcome. In addition, the last row 

shows in how many rulings a temporal modulation was registered.  

 

 

                                                 
811

 SS Abrahamson and G Lessard, ‘Interbranch Communications: The Next Generation’ in F Magnum, 

Conference on Assessing the Effects of Legislation on the Workload of the Courts: Papers and Proceedings 

(Diane Publishing 1995) 20. On the “agenda-setting role” of the news media, see K Sill and others, ‘Media 

coverage of the U.S. Supreme Court: How Do Journalists Assess the Importance of Court Decisions?’ (2013) 20 

Political Communication 1, 3; L Baum, Judges and Their Audiences: a Perspective on Judicial Behaviour 

(Princeton Princeton University Press 2006) 135. 
812

 M Schudson, The Power of News (Harvard University Press 1995) 204 and further. 
813

 JK Staton and G Vanberg, ‘The Value of Vagueness: Delegation, Defiance and Judicial Opinions’ (2008) 52 

American Journal of Political Science 504, 507. 
814

 JK Staton, ‘Constitutional Review and the Selective Promotion of Case Results’ (2006) 50 American Journal 

of Political Salience, 99; G Vanberg, ‘Legislative-Judicial Relations: A Game-Theoretic Approach to 

Constitutional Review’ (2001) 45 Amercian Journal of Political Science, 346. 



135 

 

 Variables Percentage 

Rejection (a) Declaration of constitutionality 75 

Invalidation (b) Declaration of unconstitutionality 11 

Substantive 

modulation 

(c) Modulated declaration of unconstitutionality 6 

(d) Modulated declaration of constitutionality 4 

(e) Establishment of an unconstitutional extrinsic lacunae  1 

(f) “double interpretation” = unconstitutional when 

interpreted in one way, but constitutional when 

interpreted in another way (only in preliminary 

procedures) 

3 

  No of cases 

Temporal 

modulation 

(g) Modulation of the retroactive effect of the case 

outcome 

99   

Table 1 - Variety of sanctioning possibilities  

The first variable (a)  represents the situation where the BeCC simply rejects the plea, without 

any further reservations.
815

 These outcomes can usually be recognized by the short statement 

that the plea is not well-founded
816

. In the case dictum of a preliminary ruling, the Court 

concludes that the challenged provisions do not violate the Constitution.
817

 The actors 

involved in the specific case, as well as any other judge seeking to apply this legislation, are 

expected to accept this outcome.
818

  In an annulment ruling, it is concluded that “(apart from 

above,) the request is rejected”.
819

Although such rejection does exclude that the legislative 

provision(s) may be challenged anew on other grounds
820

, until then, the legislation can be 

applied without any difficulties.
821

 

 

When the second variable (b) was coded, this means that the plea was well-founded and the 

challenged provision(s) invalidated.
822

 In an annulment ruling, the case dictum indicates 

which part of the legislation should be removed from the Belgian legal order.
823

 Unless the ex 

tunc or pro future impact of this annulment is tempered (see infra), the annulled provisions 

can no longer yield any effects.
 
In a preliminary ruling, the case dictum concludes that the 

challenged provision violates the Constitution.
824

 In contrast to other countries, such 

invalidation does not have the same erga omnes effect as an annulment.
825

 Although it does 
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open a new six months period in which actors may institute an action for annulment, such 

type of follow-up procedure is rarely initiated. Hence, in practice, the legal text usually 

remains untouched. Nonetheless, the referring judge – as well as any other judge who wishes 

to apply the reviewed legislation in another case – should abide by the outcome. In particular, 

they should declare the unconstitutional provision(s) inapplicable.
826

   

 

In between a rejection and invalidation are the substantive modulations. With these outcomes, 

the Court indicates how the legislation should be interpreted or altered in order for it to be 

applied in a constitutional way. If the legislation under review can be interpreted in several 

ways, the BeCC should indicate which interpretation is ‘Constitution-conform’.
 827

 Such 

interpretative modulation should stay within the boundaries of the legal text, and remain close 

to the intentions of the legislator as set out in the preparatory documents.
828

 When a certain 

legal provision is unconstitutional in every possible interpretation, the Court sometimes 

resorts to more activist outcomes, in particular by stretching the legal text in a particular way. 

Such constructive modulations can fill in a legislative gap but can also serve to limit the scope 

of the legislation. Yet, there is no sharp line between genuine interpretation respectful of 

legislative intentions and a constructive modulation which actually rewrites the statute 

afresh.
829

 Therefore, instead of creating variables that differentiate between an interpretative 

and constructive modulation, it was decided to code the outcomes according to how the 

dictum was phrased. In particular, four types of modulations can be discerned. 

 

To begin with, the Court can proclaim a modulated declaration of unconstitutionality (c) or 

constitutionality (d). While in the first, the legislation is declared unconstitutional to the 

extent that a certain situation does (not) fall under its scope
830

, the latter concludes that the 

legislation is constitutional in so far as a situation does (not) fall under its scope.
831

 Although 

the first outcome suggests there is a graver constitutional infringement (“unconstitutional 

unless” vs “constitutional but”), substantially both outcomes may alter the challenged 

legislation in a similar direction. In particular, both can interpretatively or constructively 
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broaden or limit the scope of the challenged legislation. Whether the modulation has a 

broadening or limiting effect (“levelling up” or “down”) often depends on how the law was 

initially drafted.
832

  

 

Essentially, such modulated declaration of (un)constitutionality indicates that only if 

modulated in that direction, the reviewed legislation can be applied in conformity with the 

Constitution. In some rulings, the BeCC explicitly states that the judiciary should apply the 

legislation in its broadened meaning, in anticipation of legislative action. This occurred the 

first time in case no 111/2008
833

 and has been repeated many times since then. In these rulings, 

the BeCC specifies that the judiciary should apply the legislation in its modulated sense when 

the gap can be identified “in the legislative text” (instead of in the legal system as a whole) 

and when it can be filled in a “sufficiently precise and complete way” (in order to avoid any 

judicial creativity). The Court of Cassation, the highest Court is civil and criminal 

proceedings, has confirmed that regular courts can fill in the gap under these conditions.
834

 

However, in many other modulated rulings where the case dictum is phrased in a similar way, 

the BeCC leaves out an explicit statement about the consequences for the judiciary.
835

 

Therefore, there is considerable confusion about these modulated outcomes (see infra, in 

section 5.4.)   

 

Another modulated outcome is the ‘extrinsic legislative gap’ (e). In these cases, the BeCC 

declares the reviewed law as such constitutional, but identifies an unconstitutional gap in the 

legislative system as a whole.
836

 The BeCC uses this kind of modulation when it considers 

that remedying this gap is an exclusive competence of the legislator. For instance, the 

Constitution determines that, in criminal and fiscal matters, only the legislator can alter 

legislation (‘reinforced principle of legality’). Hence, these rulings should give an explicit 

incentive to the legislator to remedy the unconstitutionality, not necessarily by changing the 
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challenged legislation but by creating or changing other legislation.
837

 Because this type of 

outcome makes it explicit which actions are required from the legislator (filling in the gap), 

they maximize the costs that a legislature must pay for non-complying with the ruling.
838

 In 

principle, in anticipation of such legislative action, the judiciary is not allowed to apply the 

legislation in its modulated sense.
 
However, the BeCC has acknowledged that the judiciary 

exceptionally can.
839

 Also, the regular courts sometimes broaden the scope of the reviewed 

legislation without this explicit permission.
840

 Although it can be argued that such decisions 

offer a Constitution-conform solution when the legislator does not respond, they are 

exceptionally delicate from a separation of powers perspective.  

 

A last type of modulation, which only occurs in preliminary procedure, is the “double 

interpretation” outcome (f). In these cases, the BeCC declares the challenged legislation 

unconstitutional if interpreted in one way, but constitutional if interpreted in another way.
841

  

Although the word ‘interpretation’ hides the fact that these outcomes can constructively alter 

legislation, usually, they do stay close to the legislative text.
842

 Moreover, this type of 

modulation is not quite as activist as the others, because it leaves considerable room for 

manoeuvre to the regular courts. In particular, the referring judge may opt to apply the 

legislative provisions in conformity with the Constitution or, if he believes that the legislation 

should be interpreted as rejected by the Court, he should declare it inapplicable to the case.
 

There is no ‘hierarchy’ between both interpretations. 
843

  

 

Finally, when actions for annulment are accepted, the BeCC can temper the retroactive effect 

of this invalidation (g).
844

 In particular, the Court can give its decision an effect ex nunc, thus 

maintaining the effects until the date of the publication of the ruling or impose an effect pro 

future, thus provisionally maintaining the effects.
845

 The latter temporal modulation calls upon 

the legislature to adopt a law that is in conformity with the Constitution within a certain 

period of time.
846

 For a long time, the possibility to moderate a declaration of 

unconstitutionality in time was limited to annulment procedures. Yet, despite this lack of legal 

basis, the Court considered that the opportunity offered by the Special Act on the 
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Constitutional Court also applies to judgments delivered on a preliminary question. Hence, it 

assumed that it exceptionally could the power to maintain the effects of the unconstitutional 

provisions in preliminary procedure.
847

 Recently, this judicially created sanctioning possibility 

was validated by the legislator.
848

 Importantly, the Court holds discretionary power to decide 

whether it is appropriate to proclaim a temporal modulation, in both annulment as preliminary 

procedures.
849

 

5.4. Choosing a case dictum: descriptive trends and evolution in time 

5.4.1. Introductory overview 

 

In this descriptive section, it is discussed to which extent the BeCC uses constructive 

techniques to communicate with the legislator, and how this has evolved over time. For that 

purpose, the count variables discussed in the previous section were transformed in outcome 

percentages, divided in three categories: rejections, invalidations and substantive modulations. 

For each case, these percentages were calculated proportionally to the number of pleas raised 

by the litigants (which varies from case to case). For instance, a case where seven pleas were 

raised can end in three invalidations (43%), one modulation (14%) and three declarations of 

constitutionality (43%). Hence, these percentages do not only show whether but also to what 

extent the challenged legislation is found (un)constitutional.  

Figures A-C present the distributions of these different types of outcomes for the population 

of cases (n=3145). In particular, they indicate in how many cases certain outcome percentages 

appeared. These figures clearly indicate that most rulings result in a full rejection, invalidation 

or modulation (where the percentage equals 100). In particular, of all cases, approximately 

1900 led to full rejection, and smaller groups of cases uniquely lead to modulation (493) or 

invalidation (369). Hence, only in 383 cases, a combination of different types of outcomes 

was registered. In other words, the large majority of cases could have been coded with a 

nominal variable with three categories: rejection, invalidation or modulation. The relevance of 

this remark will become clear in the next section, where I build a model on the Court’s 

strategic behaviour.  

                                                 
847
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A first exploration of the data suggested that the Court opts for different judicial outcomes 

depending on the type of procedure and the type of constitutional question(s) raised by the 

litigants.
850

 Therefore, the results are presented for six sub-groups. In particular, for both the 

annulment and preliminary procedures, three types of cases are discussed: (1) fundamental 

rights cases sensu stricto
851

, (2) competence conflict cases sensu stricto
852

 and (3) mixed cases, 

in which the Court reviewed against both types of reference norms (see figure D).  

The large bulk of the cases are fundamental rights cases sensu stricto, especially in the group 

of preliminary questions. From 1989 onwards, when the BeCC became competent to review 

legislation against the equality clause, the number of fundamental rights cases has been 

steadily increasing. Conversely, the number of cases that focus uniquely on a competence 

conflicts has slowly declined since then. Review against both types of reference norms (so 

called ‘mixed’ cases) is rare in preliminary procedures, but has grown more and more popular 

in annulment procedures. Moreover, as showed in the overview table of highly salient cases 

(section 4.5.), a significant proportion of these cases can be categorized as ‘mixed’.
853

   

                                                 
850

 In particular, the descriptive results showed that considerably more modulations were proclaimed in 

preliminary proceedings (average 14,4%) than in annulment procedures (7,7%) In addition, more invalidations 

were proclaimed when the Court was requested to review against competence allocating rules (22,5) than when it 

was not (12,7%). Considering these differences, it was decided to probe more deeply into the relation between 

the type of case and outcomes. 
851

 Although in most of these cases, at least one plea was based on articles 10 and 11 of the Constitution (equality 

clause), some cases involve only other rights provisions such as articles 12 and 14 (the legality principle) or 

article 16 (concerning expropriation). 
852

 In these cases, all raised pleas were based on the competence allocating rules. 
853

 In particular, of the 57 cases labeled as ‘highly salient’, 14 are mixed, 2 are competence conflicts sensu stricto 

and 41 are fundamental rights cases sensu stricto.  
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Figure A: Rejection 
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Figure B: Invalidation 
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Figure D – Overview of the categories of cases discussed below 

In what follows, for each of these six options, it is discussed how many rejections, 

invalidations and modulations were registered, and how this has developed over time. In 

addition, it is also reported how many temporal modulations were registered in the annulment 

and preliminary procedures. I reflect on the signalling strength of each dictum, and the 

legislative consequences that may or should follow from them. Considering the deliberative 

value of constructive case outcomes, it is studied whether the BeCC, over time, has become 

willing to use these techniques. Finally, it is explored how the news media responded to these 

different judicial outcomes. Because newspaper journalists have an important agenda-setting 

function, it is useful to explore which case outcomes draw their attention.  

5.4.2. Annulment procedure 

 

The upper line in figure E 

demonstrates that the BeCC rejects 

most annulment actions grounded on 

an alleged infringement of 

fundamental rights provisions (75% 

on average). Although the figure 

shows some fluctuation, there is no 

indication that the BeCC has become 

less or more deferential towards the 

legislator over the years.  

In 38% of the cases, at least one 

constitutional infringement was 
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found.
854

 Overall, the BeCC seems to prefer to annul the unconstitutional provision (19% on 

average), rather than proclaiming a modulation (7% on average). However, the results suggest 

a shift in the Court’s case law since 2006. The average difference between annulments and 

modulations has become smaller, and there has even been a game of leapfrog between both 

techniques. In particular, in 2006, 2008 and 2012, there were more modulations than 

invalidations. Finally, there has not been a significant increase in the use of temporal 

modulations in the fundamental rights cases. Over the years, the BeCC has tempered the 

retroactivity of approximately 30% of the proclaimed annulments.
855

  

These results suggest that the communication strategies of the Court have evolved over the 

years. Although an annulment may serve to emphasize the severity of a constitutional 

infringement, removing (part of) a law does not always provide solution for litigants who 

initiated the case. Modulated outcomes address the Court’s audience in a more constructive 

way. With regard to the type of modulation, the BeCC prefers to proclaim modulated 

declarations of unconstitutionality (“annulment to the extent”
 856

) and constitutionality 

(“rejection under the reservation of”
 857

). Only rarely does the BeCC address the legislator 

explicitly by establishing an extrinsic gap, requesting to remedy this gap.
858

 Hence, the Court 

seems to prefer giving concrete directions to judges on how to apply legislation in conformity 

with the Constitution, rather than stating they should anticipate a legislative remedy (extrinsic 

gap).  By doing this, the Court aims to ensure that provisions are applied in conformity with 

the Constitution, in anticipation of legislative consolidation of its case law.  

 

To illustrate this, it is interesting to compare cases no 157/2004
859

 and no 64/2009
860

, both 

related to anti-discrimination legislation adopted to implement a European Directive
861

. Both 

laws included a list of the prohibited grounds for discrimination, such as religious beliefs and 

sexual orientation, thereby introducing a ‘closed’ system instead of a general ban on 

discrimination. Although the government initially stated that the aim was to combat any form 

of discrimination
862

, the Parliament was reluctant to add other criteria to the list. In particular, 

the law of 2003 excluded ‘political beliefs’ and ‘language’, notwithstanding amendments 

were introduced to include them.
863

 The litigants, a group of political representatives, 

specifically challenged the exclusion of ‘political beliefs’. As a result, the Court annulled the 

whole list of criteria because precluding specific grounds from the scope of the law was 

                                                 
854

 Conversely, in 62% of the cases, all pleas were rejected. 
855

 In 195 (27%) fundamental rights cases, the BeCC (partially) annulled the challenged legislation. In 58 of 

these cases, the retroactive effect of this annulment was tempered for a certain period of time. E.g. BeCC 1 

October2015, no 132/2015; BeCC 15 October 2015, 138/2015; BeCC 15 October 2015, no 139/2015. 
856

 In 57 (8%) fundamental rights cases, a modulated declaration of unconstitutionality was proclaimed. 
857

 In 62 (9%) fundamental rights cases, a modulated declaration of constitutionality was proclaimed. 
858

 Only in 4 fundamental rights cases, a extrinsic gap was established; BeCC 12 July 2007, no 100/2007; BeCC 

13 January 2011, no 1/2011; BeCC 18 July 2013, no 106/2013 and BeCC 2014/096. 
859

 BeCC 6 October 2004, no 157/2004. Anti-discrimination Law of 25 February 2003. 
860

 BeCC 2 April 2009, no 64/2009. Anti-discrimination Law of 10 May 2007. 
861

 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and occupation. 
862

 “the government wishes to combat any form of discrimination”, see Parl Doc Senate 2001-2002, no 2-12/15, 

52 and Chamber 2001-2002, 50-1407/005, 8,9 and 11. 
863

 On the exclusion of political beliefs, see Parl Doc Senate 2001-2002, no 2-12/15, 6, 17, 23, 55 and Chamber 

2001-2002, 50-1407/005, 10 and on language, see Parl Doc Senate 2001-2002, no 2-10, 114. 
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considered to conflict with the main purpose of combatting any form of discrimination.  

Moreover, in the Court’s view, by doing so, the law became applicable to all types of 

discrimination.
864

 Considering that such open system went against the EU Directive - an 

argument that was not given much attention to in this first ruling - the legislator needed to 

respond. Yet, the ruling left open whether a closed system would have been allowed if the 

legislator had given arguments to justify a limited approach, and if the list included ‘political 

beliefs’ and ‘language’.          

The legislator responded by adopting a new law, which again introduced an exhaustive list but 

this time with the additional criteria ‘political beliefs’ and ‘language’. In its advisory opinion 

on the second law, the Council of State argued that a closed system is not unconstitutional in 

se, but that it should include all ‘important’ criteria.
 865

 In the preparatory documents, the 

legislator clarified that the open system resulting from case no 157/2004 was unsatisfactory, 

in particular for reasons of transparency and legal certainty. Moreover, it was mentioned that 

the European Commission had sent an official notice of default to the Belgian State for not 

adopting the criteria from the EU Directive.
866

 Yet, the exhaustive character of the list again 

resulted in a constitutional challenge. The litigants, amongst them several associations of 

employees, criticized that the preference of employees for a particular social union (‘syndical 

belief’) was not enlisted. In this ruling, however, the Court opted for a different outcome. It 

first confirmed that, considering that the legislation should be in line with the EU Directive, a 

closed system could be allowed.
867

 Instead of annulling the list as a whole, the Court declared 

the provision unconstitutional “to the extent that ‘syndical belief’ was not included”. 

Moreover, the Court stated that the civil judiciary, in anticipation of a legislative response, 

should apply the legislation as if it includes ‘syndical belief’.
868

 In that sense, without 

claiming to have the last word, the BeCC gave instructions to the legislator to adapt the 

legislation in a particular way. In addition, the ruling gave concrete guidelines to the judiciary 

on how to apply the legislation in practice. Hence, the case illustrates well how the Court can 

engage in dialogue through constructive modulated outcomes.  

Nonetheless, considering that the legal text remains untouched after a substantive 

modulation
869

, it is not evident that the judiciary can apply the legislation as such. Some argue 

that the absolute authority of annulment outcomes also applies when the Court annuls “to the 

extent that”.
870

 Similarly, when the Court rejects the annulment action under a certain 

                                                 
864

 BeCC 6 October 2004, no 157/2004, B.13-15. 
865

 Parl Doc Chamber 2006/2007, no 51-2722/001, 112 and further. 
866

 Parl Doc Chamber 2006/2007, no 51-2722/001, 14-16. 
867

 BeCC 2 April 2009, no 64/2009, B.7.7-8. 
868

 BeCC 2 April 2009, no 64/2009, B.8.17. The Court added that, considering the reinforced principle of legality 

in criminal case, judges on criminal court cannot apply the legislation in its modulated sense but should wait for 

a modification of the legal text. 
869

 This is implied in the Court’s case law since it can annul a whole law “to the extent that”, and continue to 

annul some provisions in that law “to the extent that”. Also, the BeCC accepts preliminary questions with regard 

to legal provisions that were modulated in previous rulings, while it declares them “without subject” if the 

questions relate to annuled legislation, see G Rosoux and F Tulkens, ‘Considérations théoriques et pratiques sur 

la portée des arrêts de la Cour d’arbitrage’ in V Thiry, B Renauld and JT Debry (eds), La Cour d’arbitrage: un 

juge comme les autres? (Éditions du jeune barreau de Liège 2004) 111, 113 
870

 See W Verrijdt, ‘de plicht tot uitvoering van arresten van het Grondwettelijk Hof’ in A Alen, S Sottiaux, 

Leuvense staatsrechtelijke standpunten 2 (die Keure 2010) 347. 
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condition, this is said to be a ‘settled issue’ that should by applied by the regular courts.
871

 Yet, 

it remains contested that the judiciary and administration can apply legal provisions in a way 

that conflicts with the actual text of those provisions. Not all rulings where the Court 

proclaims a constructive modulation contain an explicit statement such as in above discussed 

case no 64/2009. An example is case no 131/2015
872

 related to social services for foreigners. 

The challenged provision stated that public institutions for social services (OCMW’s) do not 

ow their services, amongst which urgent medical aid, to foreigners who are in a specific 

situation of employment in Belgium. In that sense, they were treated differently than 

foreigners who reside illegally in Belgium and who do get urgent medical aid if needed. The 

Court found that this difference in treatment could not be justified and annulled the provision 

“to the extent that OCMW’s can refuse urgent medical aid to these employed foreigners”. 

This outcome goes further than interpretation and changes the content of the challenged 

provision substantially, but leaves the legal text untouched.
873

 In contrast with case no 

64/2009, however, the Court did not include an explicit statement instructing the judiciary to 

either apply the legislation as such, or to anticipate a legislative response. More consistency in 

the Court’s case law would at least create a clear framework for the regular courts and 

judiciary.  

 

 

Figures F1 and F2 demonstrate that there is less consistency in how the BeCC answers 

constitutional challenges in competence conflict cases. As mentioned before, there are not as 

many annulment actions that deal with a competence conflict compared to a fundamental 

rights challenge. In 2002, for example, there were none – which explains the ‘gap’ in figures 

F1 and F2. Also, when yearly percentages are calculated for only a handful of cases, they are 

subject to more fluctuation, which partly explains the many highs and lows in the figures. For 

                                                 
871

 A “settled issue” as meant in article 9, § 2, suggested by G Rosoux, ‘Les réserves d’interprétation dans la 

jurisprudence de la cour d’arbitrage: une alternative à l’annulation’ (2001) 3 RBDC 403-404; and confirmed by 

BeCC 19 april 2006, no. 52/2006 and the Council of State 2 juli 2010, no. 206.397, 11.1. 
872

 BeCC 1 October 2015, no 131/2015. 
873

 That the outcome did not remove the provision from the legal order, can be deducted from a later preliminary 

ruling related to the same provision, which was not declared “without subject” (BeCC 1 October 2015, no 

133/2015). This particular ruling concluded that the provision “violates the Constitution”. This signals that the 

judiciary should declare it inapplicable, but still leaves unclear how the OCMW’s should respond. 
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example, the peaks in 2003 and 2007 can be explained by the fact that the Court dealt with 

only one annulment action based on the competence allocating rules.
874

  

Overall, the results suggest that more constitutional infringements are found compared to 

fundamental rights cases. In particular, in 72% of the competence conflict cases, the Court 

established at least one violation. Especially annulments (average 47%), but also modulations 

(average 11%) appear more frequently.
875

 However, in contrast with fundamental rights cases, 

figure F2 does not show a similar evolution towards more (or less) modulations. Hence, if a 

violation is found, the Court seems more reluctant to communicate through modulated 

outcomes than a simple annulment. A possible explanation is that, in contrast to the 

sometimes broadly formulated human rights provisions, the competence allocating rules are 

quite detailed. Moreover, when reviewing against the competence allocating rules, the Court 

can rely on a rich documentation indicating how these rules should be understood. This may 

incite the Court to opt for a simple rejection or invalidation, and offer less leeway to give a 

broad or restrictive interpretation to the challenged legislation.  Finally, with regard to the 

temporal modulations, the BeCC has used this option in 29% of the cases wherein an 

annulment was proclaimed.
876

 Hence, although there are on average more annulments in the 

competence conflict cases, the proportion of those cases in which the BeCC has tempered its 

retroactive effect is similar to the fundamental rights cases.  

These findings indicate that the BeCC acts more rigorously in competence conflict cases, 

especially in the first five years after its establishment. Yet, the fact that more violations are 

found in these cases may be due to a more targeted strategy of the litigants rather than a more 

aggressive reaction of the Court. Nowadays, very few cases deal with an alleged infringement 

of the competence allocating rules. In the vast majority of these cases (75%), the initiating 

party is a government of another state level as where the challenged legislation was adopted. 

Because such initiative is often politically delicate, one can expect that these procedures are 

only pursued when a strong claim can be brought before the Court.  

In mixed cases, the BeCC needs to answer pleas 

based on competence allocating rules as well as 

on fundamental rights provisions. Hence, these 

rulings are usually longer and more complex 

than the two other types of cases. As 

demonstrated in figure G, most challenges in 

these cases are rejected (average 87%). This 

result is contra-intuitive, because one would 

expect that when legislation is challengeable on 

multiple grounds, this leads to the finding of 

more violations. However, the average success 

                                                 
874

 BeCC 24 June 2003, no 92/2003 (100% rejection) and BeCC 21 March 2007, no 48/2007 (100% modulation) 
875

 In 15 (10%) of the conflict competence cases, a modulated declaration of unconstitutionality was proclaimed; 

in 18 (12%) a modulated declaration of constitutionality; no extrinsic gaps.  
876

 In 90 out of 145 competence conflict cases, the BeCC proclaimed an annulment. 
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percentage might appear lower simply because the litigants raise more pleas (average: 6
877

), 

of which only a few are accepted. This theory is confirmed when looking at the proportion of 

cases in which at least one of the pleas led to the finding of a violation. In particular, similar 

to the fundamental rights cases, in 39%
878

 of the mixed cases, at least one constitutional 

infringement was established.   

Nonetheless, the results demonstrate that requesting to review legislation against a variety of 

reference norms does not necessarily increase the chance that the BeCC will ascertain a 

constitutional infringement. This strategy does seem to have become somewhat more 

rewarding over the years, considering the slow decline in the average rejection rate after 

2001.
879

 With regard to the outcome when a violation is found, there is again a shift in the 

Court’s case law from 2006 onwards. While at first, the Court mostly preferred to proclaim an 

annulment, after 2006, more and more substantive modulated outcomes
880

 appear in mixed 

cases, up to the point that their average number has jumped over that of annulments.
881

 

Temporal modulations appear less frequently in mixed cases than in the two other types of 

cases (21%).
882

 Nonetheless, the majority of these temporal modulations were also proclaimed 

after 2006.
 
 

These results confirm that, since the last decennium and especially in annulment procedures 

that involve a fundamental rights component, more substantive and temporal modulations are 

proclaimed. Hence, the Court has become more willing to offer instructions or guidelines on 

how to construct and apply legislation in conformity with Constitution. Although this 

engagement in dialogue with both the legislator as the judiciary is promising, it should be 

recommended that the Court pays more attention to the phrasing of the modulated dicta. 

Without additional clarification, confusion will remain about the consequences of an 

annulment “to the extent that” or rejection “under the reservation that” for the judiciary and 

administration, which have to apply legislation in practice.   

 

 

 

                                                 
877

 Conversely in both fundamental rights as competence conflict cases, litigants invoke an average of 3 pleas. 
878

 Hence, in 61 cases out of 158, at least one of the pleas was answered with a declaration of unconstitutionality 

or a modulation. 
879

 The strong downfall in 2002 can be explained by the fact that only one mixed annulment action was lodged 

before the Court that year, in particular BeCC 19 December 2002, no 189/2002 (the plea based on the 

competence allocating rules was rejected, the plea based on the equality principle led to an annulment). 
880

 In 27 (17%) of the mixed cases, a modulated declaration of constitutionality was proclaimed; in 15 (10%) a 

modulated declaration of unconstitutionality and one extrinsic gap (BeCC 26 September 2013, no 121/2013, 

B.58.8.) 
881

 In particular, there were on average more modulations than annulments in the years 2006, 2007, 2008, 2009, 

2012 and 2015. 
882

 Of the 38 mixed cases where the BeCC has annulled legislation, in 8 a temporal modulation occurred (21%). 

BeCC 14 July 1990, no 26/1990; BeCC 14 July 1997, no 42/1997; BeCC 16 June 2004, no 106/2004; BeCC 19 

December 2007, no 154/2007; BeCC 12 March 2008, no 49/2008; BeCC 21 January 2009, no 11/2009; BeCC 21 

November 2013, no 158/2013; BeCC 19 December 2014, no 130/2014. 
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5.4.3. Preliminary procedures 

 

Preliminary questions based on an alleged 

infringement of fundamental rights 

provisions form the largest group within 

the case law of the Court. Moreover, the 

number of such cases has increased steeply 

until 2002, and has more or less stabilized 

since then. As demonstrated by figure H, 

how the BeCC answers these questions has 

evolved over the years. While the average 

percentage of rejections has remained 

relatively stable (around 65%), there is an 

upward trend of modulated outcomes at the expense of simple invalidations. Similarly to the 

annulment actions based on fundamental rights, at least one violation was found in 38% of 

these cases. Yet, since 2001, there has not been a single year in which the BeCC preferred 

simply invalidating legislation over modulating it. Although there is an upward trend for all 

types of modulations, this is pre-eminently so for the modulated declarations of 

unconstitutionality (“unconstitutional unless”).
883

 Often, in these outcomes, the BeCC 

broadens the scope of legislation and adds that the ‘regular’ courts should apply this 

legislation understood in its broadened meaning (intrinsic gap).
884

  

 

An explanation for this shift is twofold. On the one hand, by choosing modulated outcomes 

over a declaration of unconstitutionality, the BeCC may want to avoid practical difficulties. 

When legislation is simply declared unconstitutional, the referring judge should declare it 

inapplicable to the case. This may incite the judge to resort to other creative solutions – not 

necessarily anticipated by the litigants. A modulation gives the referring court insight on how 

the reviewed legislation can be applied conformable to the Constitution, in anticipation of 

legislative response. On the other hand, the BeCC may want to tighten the grip on judicial 

outcomes. In principle, the referring judge – as well as any other judge who has to apply the 

reviewed legislation – should abide by the ruling.
885

 Hence, with a modulated outcome, the 

Court can steer the judge in a particular direction. 

                                                 
883

 In 267 (14%) of the fundamental rights cases, a modulated declaration of unconstitutionality was proclaimed; 

in 164 (8%) a double interpretation; in 47 (2%) a modulated declaration of constitutionality and in 35 (2%) an 

extrinsic gap. 
884

 E.g. BeCC 25 June 2015, no 94/2015; BeCC 22 October 2015, no 149/2015. 
885

 When the Court proclaims a double interpretation, the judge can apply the legislation as interpreted in 

conformity with the Constitution, or should leave it aside it if he chooses the other interpretation. A modulated 

declaration of (un)constitutionality does not give alternatives. B Lombart, “les Techniques d’arrêts de la cour 

d’arbitrage” 1996 RBDC, 352; H Boularbah, “Interpretation ou qualification de la norme controlee et 

dessaisissement de juge a quo” in Liber Amicorum Paul Martens (Larcier 2007) 189-190. 
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The outcomes proclaimed in competence conflict cases differ noticeably between both types 

of procedure. While figures F1 and F2 showed that such cases mostly lead to annulments, in a 

preliminary procedure, most often no infringement is found at all (58%).
886

 Moreover, 

averagely, 20% of these cases lead to a declaration of unconstitutionality, which is less than 

half of the average in annulment procedures. Yet, more modulations appear than in annulment 

procedures (17%), mostly a modulated declaration of (un)constitutionality.
887

 Hence, these 

results are consistent with those in the preliminary fundamental rights cases, which showed 

that the BeCC aims to communicate more directly with the judiciary through modulated 

outcomes. In other words, they do not necessarily demonstrate that the BeCC is less strict than 

in annulments procedures, but indicate that it prefers sanctioning modalities which suit the 

procedural characteristics of preliminary rulings. 

Finally, the results demonstrate that a referring judge, who brings a mixed case before the 

Court, usually receives the answer that no infringement could be found at all (77%). When a 

violation is found, the preferred remedy is a modulation (average 10%).
888

 Rarely, the BeCC 

declares legislation unconstitutional (average 4%).
889

 Again, these results for the mixed cases 

are rather surprising. While one would expect that legislation which is challenged on multiple 

grounds deals with serious issues of unconstitutionality, not many are found by the Court. A 

plausible explanation for this result is that mixed cases are the results of a litigant strategy to 

challenge the legislation on as many grounds as possible while the case is actually not that 

strong.  

 

 

 

                                                 
886

 Hence, in 42% of these cases, at least one violation was found (vs 72% for the annulment actions relating to a 

competence conflict). 
887

 In 13 (10%) of these cases, a modulated declaration of constitutionality was proclaimed; in 12 (9%) a 

modulated declaration of unconstitutionality; in 6 (5%) a double interpretation and no extrinsic gaps. 
888

 Out of 40 cases, there was one where a modulated declaration of unconstitutionality was proclaimed; two 

with a modulated declaration of constitutionality; three with a double interpretation and no extrinsic gaps. 
889

 BeCC 17 May 2001, no 65/2001; BeCC 8 May 2002, no 85/2002; BeCC 17 September 2015, no 113/2015. 

Only in the last case, all pleas were accepted. 
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After a long debate, the BeCC has accepted (in case no. 125/2011
890

) that it can exceptionally 

modulate the temporal effect of a declaration of unconstitutionality in preliminary rulings.
891

 

In particular, the Court noted that a preliminary judgment has an effect that transcends the 

proceedings pending before the referring judge. Therefore, in light of the principles of legal 

certainty and legitimate expectations raised, the Court considered it necessary to analyse the 

extent to which the impact of its decision must be attenuated in time. It concluded that, 

notwithstanding that the law does not empower it to do so, it can provisionally retain the 

effects of unconstitutional provisions. Since then, the Court has only applied this in a few 

cases, although the data point to an upward trend.
892

  

In conclusion, the Court increasingly engages in dialogue with the legislator and judiciary 

through modulated outcomes. Although the willingness to participate in this dialogic process 

can be encouraged, it should be noted that modulated rulings can raise practical difficulties. If 

the outcome goes further than interpretation, and constructively alters the content of the 

legislation, it is not evident that the judiciary applies it as such. As long as the legal text 

remains untouched, the judiciary needs to base its decision in the Court’s ruling and not in the 

law. Moreover, even though the results suggest that more ‘intrinsic gap’ and ‘extrinsic gap’ 

outcomes are proclaimed, many rulings still do not include such direct instructions. Therefore, 

it can be recommended that the Court develops a method with clear, verifiable conditions 

determining the outcome. In addition, the Court should display more consistency in the 

phrasing of its rulings, clarifying each time if it proclaims an interpretative or constructive 

modulation and what the consequences are for the judiciary and legislator. The current 

ambiguity can actually constitute an obstacle for effective implementation of the Court’s case 

law. More consistency would strengthen the signalling effect of the various types of outcomes, 

and improve the communication between the Court and its audience. 

5.4.4. Media attention for the BeCC’s rulings, depending on the outcome 

 

The previous sections concentrated on how the Court communicates to its audience through 

the judgment dicta. Yet, without public awareness, the decision risks to be overseen. The 

news media may draw attention to rulings that require a legislative response. When journalists 

face complex legal decisions that are difficult to interpret, they are likely to look for certain 

cues indicating that the public audience will find their story appealing.
893

 The proclaimed 

dictum may function as an important cue to decide which case merits coverage. Hence, if the 

                                                 
890

 BeCC 7 July 2011, no 125/2011 
891

 Before, the Court sometimes rejected the plea, while there was actually a problem of unconstitutionality, in 

order to avoid the practical problems that would arise from an invalidation without temporal modulation. In the 

justificatory ground, the Court then emphasized that there was issue to be addressed by the legislator and that, if 

there would be no legislative response, the Court would decide otherwise (invalidating the legislation) in a future 

case, see e.g. BeCC 2 February 2009, no 27/2005. 
892

 6 out of 7 of these registered temporal modulations were proclaimed in 2014 and 2015. 
893

 In political science literature, markers of newsworthiness are known as ‘news values’, see MD Allen and DP 

Haider-Markel, ‘Connecting Supreme Court Decisions, Media Coverage and Public Opinion: The Case of 

Lawrence v. Texas’ (2006) 27 The American Review of Politics, 209, 210. K Sill and others, ‘Media coverage of 

the U.S. Supreme Court: How Do Journalists Assess the Importance of Court Decisions?’ (2013) 20 Political 

Communication 1,13. 
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Court aims to strengthen the signalling power of its rulings, it is important to recognize which 

outcomes attract attention.  

Type of procedure Type of case Type of outcome 

R= Rejection 

I = Invalidation 

M= Modulation 

Average number 

of articles 

Annulment procedure  

(47%; 2,29)  

Fundamental rights case 

(43%; 2,24)  

R  (32%) 0,76 

I   (68%) 5,87 

M (54%) 2,56 

Competence conflict case 

(54%; 2,56) 

R  (40%) 1,05 

I   (61%) 3,47 

M (52%) 2,07 

Mixed case  

(58%; 2,5) 

R (44%)  1,14 

I   (82%)  5,68 

M (77%)  3,44 

 If annulment: temporal modulation (73%; 9,15)   

Preliminary procedure  

(17%; 0,45) 

Fundamental rights case 

(17%; 0,46)  

R (10%) 0,21 

I   (38%) 1,25 

M (25%)  0,67 

Competence conflict case 

(12%; 0,34)  

R (4%)  0,08 

I   (22%) 0,97 

M (24%) 0,41 

Mixed case 

(8%; 0,15)  

R (7%)  0,16 

I   (0%) 0 

M (14%)  0,14 

 If invalidation: temporal modulation (29%; 8,86)  

Table 2 – Overview of news media attention for the BeCC’s rulings 

Table 2 gives an overview of the news media attention for the Court’s rulings, depending on 

the type of procedure, the invoked reference norms and the case outcome. The percentages 

denote the proportion of cases within each group that received at least some attention (>1 

article). The numbers indicate how many articles, on average, were published on cases in this 

group. Drawing on this overview, a few important conclusions can be drawn.  

The results demonstrate that the news media are particularly drawn to cases where provisions 

are annulled. Removing provisions from the legal order potentially has a strong impact on a 

large group of citizens. In particular, all citizens who fall under the scope of application of the 

annulled provisions are affected. In addition, by annulling legislation, the Court openly 

confronts the majority in Parliament that approved the policy decision. Such judicial 

denunciation of political choices can be understood as a disagreement between different 

branches of power, and news media tend to driven by such conflicts. Finally, annulling certain 

provisions from a specific statute may upset the balance in a political agreement to which the 

legislative majority ascended. Hence, an invalidation may require that politicians renegotiate 

the terms of the agreement. For these reasons, it is not surprising that annulments draw the 

most attention. Although preliminary rulings generally receive far less attention, here also 

invalidations are covered most extensively. This result is in line with prior research on the 

USSC that identified the invalidation of legislation as one of the strongest factors driving 
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media coverage.
894

 Finally, cases where the Court has tempered the retroactivity of this 

invalidation, receive additional attention. In sum, a ruling’s newsworthiness is mainly 

determined by the (visible) impact it has on the democratic policy-making process.  

A few examples to illustrate this finding. First, in case no 84/2015
895

, the Court dealt with 

federal legislation related to the collection and storing of private data, such as phone and e-

mail conversations. Although the purpose of these measures was to fight serious crime and 

terrorism, no restrictions were adopted in their scope of application. In particular, the 

government was allowed to collect and store any communication data from any person, 

without indication of their involvement in crime activities, without any time or geographical 

limit. For these reasons, the Court found that the measures were disproportional to the 

legislative purpose, and the entire law was annulled without tempering the retroactive effect 

of the ruling.
896

  Newspaper journalists commented on the ruling, stating that problems would 

and did arise in concrete criminal proceedings. In particular, evidence that was collected 

under these provisions became invalid, which created the risk that some actual criminals 

could not be convicted.
897

         

 Another example is case no 105/2015
898

 related to a telecommunication tax introduced 

by a Walloon decree. Because this tax had previously been collected by local communities, 

the decree limited the local fiscal autonomy. Yet, the Court ruled that the competence to adopt 

such limitations is reserved to the federal legislator and annulled the challenged provisions. 

Considering the financial and legal difficulties caused by such annulment, however, the Court 

added that the effects of the provisions should be maintained.
899

 The French-speaking news 

media paid considerable attention to the ruling, concentrating on the practical consequences of 

this ruling. In particular, due to the temporal modulation, the taxes which were already 

collected would not have to been reimbursed.
900

       

 Finally, in the already discussed preliminary ruling 125/2011
901

 the unequal treatment 

with regard to the term of notice between ‘workmen’ and ‘service employees’ was declared 

unconstitutional, but the effects of the provision were provisionally maintained. More 
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specifically, the legislator was given two years to remedy the constitutional infringement, 

during which the judiciary could continue to apply the discriminatory provision. The news 

media put pressure on the legislative branch, by continuously referring to ruling and 

reiterating that the legislator was obliged to respond within that time frame.
902

   

Modulated outcomes are considered less newsworthy, both in annulment as preliminary 

procedures. Although modulations are not necessarily more deferential, they do not confront 

the legislative majority in the same way as a simple invalidation.
903

 The absence of such 

visible clash between the branches of power seems to withhold newspaper journalist to pay 

attention to these rulings. Also, they may interpret these outcomes as mere instructions for the 

judiciary, while they are more interested in the consequences for the legislative branch. Only 

rulings with a modulated declaration of unconstitutionality (“violates to the extent that…”) 

receive somewhat more attention than other types of modulations.
 904

 A probable explanation 

is that the way these outcomes are phrased is most closely linked to a simple invalidation. 

Other types of modulation, such as the modulated declaration of constitutionality, double 

interpretations or even the extrinsic gap outcomes, are seldom covered in the news media. The 

limited newsworthiness of modulated outcomes is potentially problematic. Maybe even more 

than a clear-cut invalidation, they require a legislative response. Although there are other 

channels through which the legislator may be informed about the decision, the total lack of 

news media attention may be an important cause of legislative silence.    

 An example is the preliminary ruling no 72/2012
905

, where the Court was requested to 

review a particular difference in protection between couples that are married or that concluded 

a legal partnership. In particular, the challenged provision limited the possibility for one of the 

married partners to sell part of their co-owned real estate, but the law did not provide a similar 

protection for legal partners. The Court ruled that this unequal treatment was discriminatory 

but added that this was not inherent to the challenged legislation, but was due to the absence 

of a similar rule for legal partners. Hence, the Court established an extrinsic gap that needed 

to be addressed by the legislator.
906

 Although the ruling had consequences for a broad group 

of citizens, the news media did not pay attention to the outcome. Hence, notwithstanding the 
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Court’s clear instructions, the legislator has up till today not created a rule in order to 

eliminate the discrimination.
907

  

Above, it has been argued that a constitutional court should engage in dialogue, with the aim 

of improving democratic policy-making. It is the responsibility of the Court to communicate 

effectively with the legislator through the case outcome (and justificatory ground). Yet, the 

Court shares some responsibility with other institutions to produce an actual positive 

constitutional dialogue. The news media function as an intermediate actor between the Court, 

legislator and citizenry. Because many modulations require legislative action, a lack of public 

attention is potentially problematic. For affected actors, legislative silence then means that 

their fundamental rights are not protected to the degree that is constitutionally required.
908

 

When the legislator is unwilling to take action, it may consider it convenient that citizens 

remain uninformed about the ruling. Without such public control, the risk for the legislator of 

losing legitimacy for ignoring judicial decisions is downsized. In conclusion, the role of the 

news media in shaping public perception cannot be underestimated.  

5.5. Strategic considerations underlying the case dictum  

5.5.1. Introduction 

 

When a constitutional complaint is lodged before the Court, the law clerks and judges are 

expected to scrutinize the case arguments carefully. Although the outcome is evidently to 

some extent dictated by legal rules and principles, there is also some room for judicial 

discretion. It is left to the Court to decide when an interpretative or constructive modulation is 

possible or when it is more appropriate for the legislature to remedy the rights violation.  

 

Under the strategic model, it is assumed that courts adapt aspects of their decisions – among 

which the outcome - in order to maximize their effectiveness. In particular, they must think 

ahead to prospective consequences and anticipate the probable reactions of other actors 

(in)directly involved in the review procedure, such as the legislature, other courts, litigants or 

the general public.
909

 In order to ensure compliance with judicial outcome, they must be 

careful not to overstep the boundaries of the ‘tolerance interval’ set out by these actors. 

Although the interplay between different expectations from different actors makes it hard to 

predict case outcomes
910

, there are reasons to believe that the Court, under certain 
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circumstances, strategically adapts its case outcome. This decision necessarily involves an 

evaluation of which institution is best placed to determine how legislation should be 

understood and applied, and the question whether the legislature is willing to carry out a law 

reform.
911

 In short, I hypothesize that salient cases may require a more prudent approach from 

the Court, where it addresses the legislator through a modulated outcome instead of a simple 

invalidation.   

 

In what follows, I develop an empirical framework in two steps to evince that strategic 

considerations may (to some extent) explain the case outcomes of the BeCC.   

 In the first step, I estimate the odds on finding a violation within the whole range of 

data (n=3145). I hypothesize that more violations are found in salient cases, in particular those 

that received considerable news media attention, attracted a large group of participations 

and/or were decided in plenary session. Yet, a significant effect of these variables does not 

necessarily demonstrate that Court acts strategically, but can merely reflect that cases are 

more likely perceived as salient if the legislator acted in contravention of the Constitution.  

 In the second step, additional hypotheses are developed relating to the outcome if a 

constitutional infringement has been established. The main hypothesis is that in (politically) 

salient cases, the Court is more inclined to act more prudently by opting for a substantive or 

temporal modulation. These hypotheses are tested for a subset of the data, in particular those 

cases in which a violation has been found (n=1244).  

5.5.2. Hypotheses  

5.5.2.1. Finding a violation (n=3145) 

 

The following three hypotheses relate to the effect of case salience on the odds of finding of a 

violation within the whole range of data (n=3145). Yet, it should be noted that this effect can 

be understood as a two-way process. It is likely that the severity of the infringement or, in 

other words, the likelihood that a violation will be found, affects the perception of case 

salience by the news media, the litigants and the Court itself. Hence, the finding of a violation 

may not be a function of the salience indicators, but simply of the fact that the legislation 

actually conflicts with constitutional requirements. Nonetheless, there are reasons to assume 

that the salience indicators additionally increase the odds on finding a violation. Prior research 

on the German CC has shown that the presence of outside support continues to exert a 

significant impact on the likelihood of more aggressive judicial behaviour, even when the 

model controls for legal environment.
912

 

The first hypothesis relates to media coverage in the run up to a particular case. Increased 

media attention does not only reflect the case’s underlying salience, it also makes it more 

likely that the media will cover the case outcome. The data confirm that there is a significant 

positive relation between media attention before and after the Court’s decision.
913

 Intense 

media coverage increases the likelihood that citizens become aware of a legislative attempt to 
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evade a certain case outcome. If those citizens value judicial authority, which is expected in 

advanced democracies such as Belgium
914

, resisting judicial decisions may result in the loss 

of electoral support.
 915

 The fear of such backlash may induce the legislative branch to comply 

with judicial outcomes.
916

 Anticipating this, the Court may feel less constrained to challenge 

public policies but, instead, may be willing to exercise its powers more aggressively.
917

 In 

other words, the Court is in a strong position when legislative evasion to implement a judicial 

decision is likely to become public after the ruling, in particular when increased media 

attention is expected.
 
Therefore, I hypothesize that when a case is (intensively) covered by the 

media before or during the Court’s decision-making procedure, it is more likely that the Court 

will establish a violation.  

H1a: When more newspaper articles were published on the case prior to the judicial decision, 

it is more likely that a constitutional violation is found.   

Second, the case outcome presumably depends on the strength of the litigant’s claim. 

Although this evidently does not mean that individual litigants cannot bring a strong claim 

before the Court, the involvement of a large group of participants can be considered as an 

indicator of case strength. In particular, it is considered more probable that a larger group of 

actors lodge a complaint before the Court when there is an actual constitutional infringement 

than when there is not.
918

 Nonetheless, it is also believed that constitutional courts are in a 

stronger position as the number of parties and the mix of party types increases.
919

 In addition, 

when parties have an interest in seeing a decision implemented, they may engage in 

campaigns to raise awareness if the legislator fails to do so.
920

 Hence, more intense 

participation may increase the threat for the legislator of losing public support after evasion, 

protecting the outcome from political reprisals. This would make the Court feel strongly 
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mandated to challenge the legislator’s views.
921

 In sum, I hypothesize that the participation of 

a larger and more diverse group of litigants will increase the likelihood that a violation is 

found. 

H1b: When the number of involved individuals or the mix of party types increases, it is more 

likely that a constitutional violation is found.   

The third explanatory variable relates to the panel size. When a case is directed to a plenary 

session, all twelve (or, exceptionally ten) judges should confer with each other to reach a 

decision. Possibly, judges anticipate the need to discuss a case more intensively with their 

colleagues when there are considerable doubts on the constitutionality of the challenged 

legislation. These outcomes have potentially strong consequences for the legislative branch. 

Considering that the case dictum and the reason-giving will be a road map for future 

legislation, the judges will want to be included in the drafting process. Only in plenary session, 

each judge can contribute to the drafting of the ruling. In addition, if a violation is likely to be 

found, the Court may want to address its audience in the largest coalition possible. Research 

has shown that the larger the majority, the greater the appearance of certainty and the more 

likely the decision will be accepted.
922

 Conversely, when finding a violation seems unlikely, a 

case can more easily be handled in limited session. Therefore, I hypothesize that when a case 

is decided in plenary session, the Court is more likely to establish a violation.  

H1c: When the Court deliberates in plenary session, it is more likely that a constitutional 

infringement is found.    

 

5.5.2.2. Invalidation or modulation: how to interpret judicial preferences with regard to the 

case outcome?  

 

When a constitutional violation is found, the BeCC can opt to invalidate the provision (with 

or without maintaining its effects) or opt for a substantial modulation. Even when the finding 

of the violation itself is not or only scanty influenced by strategic considerations (but 

primarily by legal factors), it remains possible that the choice between these different 

outcomes does reflect such strategic behaviour. In particular, there are reasons to assume that 

the Court proclaims more substantive
923

 and temporal modulations in salient cases.   

 First, a substantive modulation may serve as a strategic compromise when a violation 

has been found but a ‘simple’ invalidation would exceed the threshold of acceptance. An 

invalidation leads to (retroactive) removal and/or in the inapplicability of the unconstitutional 
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provisions. Moreover, removing certain provisions from a specific statute may upset the 

balance in a particular political agreement to which a legislative majority ascended. Although 

modulated outcomes are not necessarily more deferential towards legislative majorities, they 

do not confront the parliamentary majority in the same way as an invalidation.
924

 They offer 

the legislator a road map on how to remedy the unconstitutional provision(s). Clearer 

instructions are believed to stimulate compliance.
925

 In addition, instead of focusing on the 

impermissible, a modulated outcome offers more constructive guidelines to the judiciary. 

Sometimes, they even make it possible to bridge a period of legislative silence.
926

 Finally, a 

substantive modulation is less likely to be covered by the news media, decreasing the risk the 

Court’s authority is undermined by a legislative evasion.
 927

 In other words, by modulating its 

decision, the Court circumvents the confrontation with the legislature that may damage its 

institutional standing, while at the same time offering constitutional protection for the litigants 

(or anyone falling under the scope of the challenged legislation). Moreover, Shapiro and 

Stone Sweet argue that such creative techniques strenghten the court’s dominance over policy 

outcomes.
928

 In conclusion, while at the same time acting prudently in order not to overstep 

the legislator’s acceptance threshold, courts may actually maximize their effectiveness as a 

policymaker.          

 Second, another judicial strategy in delicate cases consists in proclaiming a temporal 

modulation. Most of these modulations, both in annulment
929

 as preliminary procedures
930

, 

granted the legislature a certain time period to change the unconstitutional rule. Such 

postponement of the invalidation is a way to bridge a period of legislative silence. This 

suggests that a court is concerned about the effect of a simple invalidation, for example 

because it would disturb the balance in a political agreement.
931

 An invalidation may require 

that politicians renegotiate the terms of the agreement. When the Court anticipates future non-

compliance, it may want to send a clear signal that a legislative revision is required. At the 

same time, because of the delicate nature of the case, the Court attenuates this signal by 

giving time to amend the unconstitutional provision(s). A temporal modulation ex nunc, only 

maintaining the already produced effects can also be interpreted as a signal of goodwill 

towards the legislator. By tempering the retroactive effect, the practical difficulties that would 

otherwise arise can be avoided. Considering the Court has discretion to select the cases where 

these consequences should be avoided, delicate or controversial cases are excellent candidates 

where the Court may want to accommodate the legislator’s concerns.    
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The first hypothesis relates to the relation between media coverage and the case outcome. The 

results in chapter four indicated that a case that is intensely covered in the newspaper is likely 

to handle a politically controversial issue. More specifically, more media attention suggests 

that the issue under review is central to the interests of relevant political actors. While public 

awareness makes legislative evasion more difficult, legislative majorities may remain willing 

to take the risk when they consider the issue more important.
932

 When this risk is increasingly 

high or the adverse consequences relatively great, the Court may be incited to adapts aspects 

of the ruling.
933

 More specifically, when a violation is found, but the BeCC has reasons to 

doubt the legislator’s willingness to react to a simple invalidation of the law, a reasonable 

alternative is to opt for a substantive or temporal modulation.
934

  

H2a: When more media articles are published on the case prior to the judicial decision, it is 

more likely that the case will lead to a modulated outcome   

A deliberation is plenary session may equally indicate that the case deals with a politically 

sensitive issue. When the Court deliberates in plenary session, the double parity rule is strictly 

applied. Hence, the sub-groups within the Court will need to negotiate intensely in order to 

reach a majority opinion.
935

 Previous research has suggested that the tendency to bargain 

increases substantially when judges decide on a politically salient case.
936

 At the aggregated 

level, this may result in less aggressive but rather more tempered behaviour. As mentioned 

above, a judicial compromise may be to proclaim a substantive or temporal modulation. 

While at the same time remedying the infringement and offering constitutional protection, the 

Court avoids a direct confrontation with the legislature. Therefore, I hypothesize that cases 

which are treated in plenary session are more likely to result in a modulated outcome. 

H2b: When the Court deliberates in plenary session, it is more likely that the case leads to a 

modulated outcome 
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5.5.3. Operationalization 

 

In what follows, the results are presented in two steps. First, six models are estimated to 

explore the odds on the finding of a constitutional violation. In this step, the whole range of 

data (n=3145) is scrutinized. The dependent variable captures whether a violation was found, 

with value 0 representing that all pleas were rejected, and value 1 when at least one violation 

was found. Hypotheses 1a-c relate to the effect of one of the salience measures (see chapter 

four), which are integrated in the models as the explanatory variables. In addition, three 

additional factors were integrated, which can be linked to the procedural traits of the case. In 

particular, one relates to the type of procedure (0= preliminary ruling; 1 = annulment ruling) 

and one to type of case brought before the Court (0= fundamental rights case; 1= competence 

conflict case; 2= mixed case). Finally, an interaction between above two variables was added 

to the model. The reason for integrating these variables is that the descriptive results 

demonstrated that, overall, some types of cases are likely to result in the finding of a violation 

than others. For instance, more are found in annulment procedures, and especially when they 

relate to a competence conflict. In total, six models are estimated: one for each salience 

indicator, one with all salience indicators combined, one with the ‘control’ procedural 

variables and a full model. An in-depth analysis of these models can demonstrate whether the 

finding of a violation is rather dictated by strategic considerations (hypotheses 1a-c), by the 

procedural traits of the case (control variables) or a combination of both.   

In the second step, it is explored when the Court, if a violation is found, strategically adapt its 

outcome to a modulated declaration of (un)constitutionality, an extrinsic gap or a temporal 

modulation. Hence, these hypotheses are tested for a subset of the data, in particular those 

cases in which a violation has been found (n=1243). The dependent variable captures whether 

at least one substantive or a temporal modulation was proclaimed (0= no; 1=yes).
937

 Similarly 

to above, several models are estimated. In line with the hypotheses 2a-b, news media attention 

and panel size were integrated as salience indicators. No hypothesis was formulated with 

regard to the effect of participation, making it redundant to integrate these salience measures 

in the models.
938

 The analysis also controls for the type of procedure and invoked reference 

norm.
939

 Hence, in total 5 models were estimated: one for each of the two salience indicators, 

one with these salience indicators combined, one with the ‘control’ procedural variables and a 

full model. 

Given the binary nature of the dependent variable(s), I use a logit model to analyse the effect 

of the different independent and control variables. In principle, the intercept equals the odds 

that the dependent variable is coded as 1 when all other variables in the model are evaluated at 

zero. The other parameter estimates show the effect size of the independent variables on the 

outcome, when all other variables are held constant. A significant positive coefficient implies 

                                                 
937

 In other words, the cases where both an invalidation and modulation was proclaimed (n=65) were integrated 

in the category modulation. 
938

 As a control, a model was estimated with the “size of the group of individuals” and “participation diversity” 

as explanatory variables. Yet, the Omnibus Test of Model Coefficients confirmed that this model does not fit the 

data. Moreover, adding these variables to the full model did not increase its explanatory power. 
939

 Yet, the interaction variable was left out the analysis because none of the interactions were significant, nor did 

it increase the explanatory power of the full model. 
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that an increase in the value of the particular variable raises the probability of that outcome. 

To facilitate the interpretation of the parameter estimates, a column with exponential 

estimates [Exp(B)] was added. These numbers indicate the multiplication of the odds that the 

outcome is proclaimed, when a certain independent variable is present rather than absent. 

5.5.4. Results  

5.5.4.1. Hypotheses 1a-c with regard to the finding of a violation (n=3145) 

Table 1 – Model effects (*** = p< 0,001; **=p<0,01; *= p< 0,05) 
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First, the models accurately estimate the effects of the explanatory and control variables. In 

particular, the Omnibus Test of Model Coefficients shows that the Chi Square is significant, 

meaning that all models are better at estimating case outcomes than an intercept only model. 

Yet, the “full” model fits the data best. The value of the log-likelihood in this model shows 

that less unexplained observations remain than in the other models. Hence, the results indicate 

that case salience to some extent determines the case outcome. In particular, while the results 

for hypothesis H1b are mixed, hypotheses H1a and H1c are largely supported by the data.   

A first remark is that model five (with 

only the control variables) and the full 

model confirm the findings from the 

descriptive section. By adding the 

interaction variable to the model, the 

model controls for the differences between 

all six sub-groups, depending on the type 

of procedure and type of invoked 

reference norm. The findings indicate that 

there is only one sub-group of cases where 

significantly more (or less) violations are 

found. In particular, when controlling for 

all other factors, the odds on finding a 

violation are 263% higher in annulment 

procedures dealing with a competence conflict case, compared to preliminary question related 

to fundamental rights question (= the reference category). Importantly, this has the largest 

explanatory power in the full model. The results equally confirm the differences between 

there reference category and other types of cases (see figure J), but none of these effects are 

significant.   

Second, the first hypothesis related to the effect of media coverage can partly be confirmed.  

In particular, a violation is more likely established when a case has been intensively covered 

in the media prior to the decision.
 
Even though adding variables to the model tempers the 

effect size of this variable, the full model shows that the odds on finding a violation continues 

to increase considerably (75%) when more than 5 articles have been published on the case.
 

Conversely, when some attention has been given to the case (1-5 articles), this does not affect 

the Court’s decision.
 
Even in model 1, where media coverage was included as a single 

explanatory variable, the effect is not significant. A possible explanation is that the Court is 

only triggered when it is increasingly likely that the ruling will be covered extensively in the 

newspapers. In other words, the Court’s position may only be reinforced when there is a high 

probability that the legislator will be under public scrutiny. When the issue has attracted only 

a little attention prior to its decision, the Court may anticipate that this will not the case. In 

conclusion, the positive relation between intense media coverage and case outcomes can be 

interpreted as a two-way process. In particular, when the legislator acts in contravention of the 
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Constitution, this is likely to draw more attention of the newspaper journalists.
940

 Yet, only 

when the case has been covered extensively, the Court is significantly more likely to establish 

a violation.  

Next, the odds on finding a violation increase significantly when the Court deliberates in 

plenary session.
941

 In particular, in the full model, these odds multiply with 91%.  Moreover, 

when controlling for the other factors, panel size is one of the strongest determinants of the 

finding of a violation. This finding suggests that the request for a plenary session is triggered 

by a pre-emptive assessment of one or more judges that a violation will be established. A 

plenary session gives the opportunity to each individual judge to bring forward persuasive 

arguments and have a say in the drafting process. Conversely,  if none of the judges estimates 

that the finding of a violation is probable, they are less keen to be included in the internal 

deliberation. Importantly, this would mean that judges are aware that (some) constitutional 

cases leave room for manoeuvre and that they aim to influence the justificatory ground and/or 

the outcome of the ruling. In addition, when establishing a violation, the Court may want to 

address its audience in the largest coalition possible. By doing so, they show that all opinions 

within the Court were heard and take away any doubt that a different composition could have 

led to another outcome.   

The third “participation” hypothesis is only partly confirmed by the results. In particular, the 

involvement of a large group of individuals leads to more violations but only in the full model, 

and adding other categories of participants does not have a significant effect.   

 First, more violations are established in cases where more than five individuals 

participated.
942

 In the full model, the odds on finding a violation significantly increase with 

40% when such large group was involved. Surprisingly, this variable has no significant effect 

in the more limited models 3 (only participation) and 4 (combination salience indicators). 

Uniquely when the model controls for the type of procedure and reference norm, the effect 

comes forward. This may be explained by the considerable variation in the size of the group 

of individuals between different types of cases. The vast majority of cases where more than 

five individuals were involved are fundamental rights annulment procedures.
943

 Hence, the 

results suggest that, in these cases, case outcome is affected by the number of individuals 

supporting the claim. Yet, another explanation can be that the numerical support in these 

cases increases more strongly when the legislator has acted in breach of the Constitution. 

 Interestingly, only one category of the participation diversity variable is significant, 

and none go in the expected direction. In particular, the full model shows that 96% more 

violations are proclaimed in category “zero”, which are preliminary procedures initiated by 

                                                 
940

 Violations were established in 39% of the cases that were not covered by the news media, in 46% of the cases 

that received a little attention and in 62% of the cases that were intensely covered. 
941

 In 49% of the cases where the Court deliberated in plenary session, a violation was found (vs 34%). 
942

 A violation was found in 42% of the cases where no individual was involved, 36% when 1-5 individuals and 

44% when more than five individuals were involved. 
943

 164 case out of from 221 (74%). In addition, there are also more individuals involved in mixed annulment 

procedures (31 cases). Conversely, there is rarely a large group of individuals involved in preliminary procedures, 

nor in competence conflict annulment procedures. 
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the referring judge where no other litigants were involved.
944

 In addition, a more diverse 

group of litigants, as compared to the reference category (one type of litigant involved), rather 

withholds the Court from finding a constitutional infringement. A possible explanation is that 

more diversity does not necessarily mean that all participants oppose the provisions under 

review. Some may have intervened to support the legislation. Hence, instead of feeling 

strongly mandated to invalidate legislation, the Court may actually be persuaded by some 

litigants to reject the challenge. Considering that no information was collected on the 

preferences of participants, additional research should clarify whether this explanation can be 

falsified.  

In addition discussing the effects of the 

separate explanatory variables, figure K 

gives insight in the effect of (aggregated) 

case salience on the finding of a violation. 

As explained in chapter four, highly salient 

cases are those that are deliberated in 

plenary session, received at least some 

media attention (>0) and where a large 

and/or diverse group of litigants were 

involved, while non-salient cases score on 

none of the salience measures. Figure K 

shows that the percentage of cases where a 

violation was established increases 

persistently from non- to highly salient cases. In line with the results discussed above, cases 

where all three salience indicators are present are logically the most likely candidates for 

finding a violation. In what follows, however, it is discussed whether these salience indicators 

equally determine how the Court responds to such finding. In particular, the regression 

models presented in table 2 estimate whether the Court is more likely to establish a modulated 

outcome when these factors are present rather than absent.   

 

 

 

 

 

 

 

 

                                                 
944

 In particular, half of these cases lead to the finding of violation. This percentage drops to 36% in other 

preliminary procedures, and to 43% in annulment procedures. 

0%

10%

20%

30%

40%

50%

60%

70%

0 low

salience

medium

salience

high

salience

P
er

ce
n

ta
g

e 
o

f 
ca

se
s 

w
h

er
e
 a

  

v
io

la
ti

o
n

 w
a

s 
fo

u
n

d
 

Figure K - The finding of a violation 

according to case salience 



164 

 

5.5.4.2. Hypotheses 2a-b with regard to the modulated outcomes (n=1243) 

Table 2 – Model effects (*** = p< 0,001; **=p<0,01; *= p< 0,05) 

 

Similar to the previous section, the Omnibus Test of Model Coefficients shows that all models 

accurately estimate the effects of the explanatory and control variables, but the least 

unexplained observations remain in the full model.  

The results show that neither the type of procedure or invoked reference norm dictates how 

the Court formulates its decision when a violation is found. Model 5 indicates that more 

modulations are proclaimed in annulment procedures, but the significance of this effect 

disappears in the full model. This may be explained by the difference in the occurrence of 

substantive and temporal modulations in both types of procedure. While the first outcome 

appears somewhat more frequently in preliminary procedures
945

, the latter are logically more 

popular in annulment procedures
946

. Further, the decrease of the number of modulations in 

competence conflict case is almost significant to the 0,05 level.
947

 Again, there is variation in 

                                                 
945

 47% of the cases where a violation was found, vs 40% for annulment procedures. 
946

 26% of the cases where an invalidation was proclaimed, vs 2% for preliminary procedures. 
947

 P-value in model 5= 0,051 and in model 6=0,059. 
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the proclamation of substantive and temporal modulations according to the invoked reference 

norm. Substantive modulations are less popular in competence conflict cases, but more 

temporal modulations were registered in these cases.
948

 In sum, the Court’s propensity to act 

strategically by adapting the outcome does not depend on the type of procedure nor the 

invoked reference norm.  

The results for the variable “media attention”, on the other hand, do reflect strategic 

considerations. In particular, the preferred outcome in intensively covered cases is clearly a 

modulation. Even when controlling for other factors, the odds on such outcome continue to 

increase immensely (152%) when more than five articles were published on the case prior to 

the decision. This factor has the largest explanatory power in the full model. Conversely, the 

effect of a little bit of attention (1-5 articles) is only significant in the first model, where 

media attention was included as a single explanatory factor. When adding panel size (model 

3), this effect disappears. As discussed before, there is a positive relation between media 

attention and panel size: the more newspaper articles are published on a case, the more likely 

that case will be decided in plenary session. Hence, the results indicate that the effect of a 

little media attention and a plenary session overlap, but that extensive media attention 

continues to push the Court to act strategically irrespective of panel size. 

As demonstrated by figure L, both substantive 

as temporal modulations appear more 

frequently in intensively covered cases.
949

 An 

in-depth analysis of case outcomes 

demonstrates that the Court is especially more 

likely to proclaim modulated declarations of 

constitutionality in intensively covered 

cases.
950

 In these outcomes, the Court states 

that the legislation is constitutional ‘under a 

certain reservation’ or ‘in so far as’. The Court 

also proclaims somewhat more extrinsic 

gaps
951

 but, remarkably, less modulated 

declarations of unconstitutionality.
952

 Before, I have argued that the way the latter outcome is 

formulated suggests there is a graver constitutional infringement than when a modulated 

declaration of constitutionality is proclaimed (“unconstitutional unless” vs “constitutional 

but”), although substantially both outcomes can alter the challenged legislation in a similar 

                                                 
948

 Substantive modulations were registered in 46% of the fundamental rights, 32% of the competence conflict 

and 54% of the mixed cases where a violation was found. If the case lead to an invalidation, its temporal effect 

was tempered in 14% of the fundamental rights, 20% of the competence conflict and 17% of the mixed cases. 
949

 The percentages in figure L were calculated as follows; (1) the number of cases where a substantive 

modulation was proclaimed compared to the number of cases where a violation was found and (2) the number of 

cases where a temporal modulation was proclaimed compared to the number of cases where an invalidation was 

proclaimed. 
950

 The proportion of cases where a modulated declaration of constitutionality was proclaimed, compared to the 

total number of cases where a violation was found is, for no media attention (12%); 1-5 articles (25%); > 5 

articles (41%). 
951

 For extrinsic gaps, these percentages are 3%; 2% and 5% . 
952

 For modulation declarations of unconstitutionality these percentages are 30%; 22% and 24%. 
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direction.
953

 In particular, both can interpretatively or constructively broaden or limit the 

scope of the challenged legislation. Hence, the increase of the “constitutional but” and 

decrease of “unconstitutional unless” outcomes indicates that when under public scrutiny, the 

Court considers it wiser to address its audience with milder terms. Finally, the Court is also 

considerably more likely to proclaim a temporal modulation when the case was covered in 

newspaper articles.
954

 This can equally be understood as a strategy in delicate or controversial 

cases, in particular to attenuate the consequences of a simple invalidation.  

The second hypothesis with regard to the deliberation in plenary session is also largely 

supported by the data. In the full model, a deliberation in plenary session strongly pushes the 

odds on a modulation upwards (96%). Moreover, this effect is significant to the 0,001 level, 

meaning chances are very slim this increase is a coincidence. Combining this result with those 

from hypotheses 1b, a certain pattern can be discerned in the Court’s decision-making process. 

In particular, when finding a violation is probable, judges are more inclined to request for a 

plenary session. Considering the impact of such rulings in the legal order, the judges will want 

to be included in the drafting process. Next, when a violation is in fact established during the 

internal deliberation process in plenary session, the Court prefers to answer the challenge with 

a modulated outcome.  

With regard to the type of modulation, figure 

M demonstrates that both more substantive as 

temporal modulations are registered in cases 

treated in plenary session.
955

 Again, the 

results indicate that, in plenary session, the 

Court proclaims more modulated declarations 

of constitutionality and extrinsic gaps, but 

approximately the same number of 

declarations of unconstitutionality.
956

  

Moreover, three times more temporal 

modulations were registered in plenary 

session.
957

 In sum, when a case is perceived 

as salient by the judges, they are inclined to proclaim an attenuated ruling rather than to 

bluntly disapprove the challenged legislation. Nonetheless, it should be noted that extensive 

media attention has an even stronger pull on the Court to use declarations of constitutionality 

and temporal modulations. This confirms that the Court act prudently in cases that are under 

increased public scrutiny, independently of whether there has been a request for a plenary 

session.  

                                                 
953

 Supra section 5.3. 
954

 No media attention (13%); 1-5 articles (26%); > 5 articles (48%). 
955

 These percentages were calculated as described in footnote 978. 
956

 The proportion of cases where a modulated declaration of constitutionality was proclaimed is, in restricted 

session (8%); plenary session (21%). For extrinsic gaps, these percentages are 2% and 5% . For modulation 

declarations of unconstitutionality these percentages are 30% and 29%. 
957

 In restricted session (8%); in plenary session (24%) 
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A recent example of a case that was decided in plenary session and received extensive media 

attention is case no 44/2015 related to the ‘municipal administrative sanctions’.
958

 The 

challenged provisions expanded the possibilities for mayors and other specific local officers 

to impose these sanctions, also on minors. When several associations, among which one 

defending children’s rights, attacked the law before the Court, several critical articles were 

published in the newspapers.
959

 The Court rejected their challenges, but under the reservation 

of several restrictive interpretations.         

 First, the law provided access into personal information of citizens (e.g. residence; 

license plate) to the person authorized to impose the administrative sanction, under the 

condition of approbation by the administrators of these data. The law added that associations 

of local communities can submit, for their members, a general request for access. The litigants 

argued that such provision conflicted with the right to privacy. The Court found that this 

provision, notwithstanding the words ‘general access’, cannot be understood as if such 

approbation would give access to all members of these local communities. Rather, in order to 

be in line with privacy rights, access can only be given to that authorized person and within 

the limited boundaries of his function.
960

       

 Another restrictive interpretation was given to a provision related to mixed offences, 

which can result in both criminal and administrative sanctions. The law provided that a 

specific agreement could be – or, for certain offences, had to be – negotiated between the 

local community and the Crown prosecutor. Such agreements specify in which cases the 

Crown prosecutor or the local officer could undertake action and make it possible to set up 

practical arrangements to exchange information. The Court declared the provision 

constitutional but added that, the prosecutor should be able to request an amendment of the 

agreement at any time.
961

 Hence, the Court built in a safeguard in order to protect the 

prosecutor’s independency – which is guaranteed by the Constitution   

 Notwithstanding these and other reservations
962

, the final dictum read that ‘the 

annulment action is rejected.’ The ruling was analyzed by the news media, some of which 

commented that the law ‘barely’ passed the test.
963

 An alternative approach could have been 

to declare the provisions unconstitutional unless they were interpreted in a particular way, 

which would have been a more aggressive way to convey the same message. Hence, the case 

                                                 
958

 BeCC 23 April 2015, no 44/2015, dealing with the Law of 24 June 2013 related to the municipal 

administrative sanctions. This case can be considered ‘medium salient’, because it does not score on the 

participation variable. Two types of participants were involved: interest groups and individuals (5 in total). 
959

 De Morgen, 21 November 2013, “«Scholen straffen te streng». Wie vandaag jong is, heeft het niet onder de 

markt. We zijn streng, op straat en op school, en wie niet horen wil, moet voelen. Met GAS-boetes of schorsingen. 

Wat is er aan de hand?”; De Standaard, 21 November 2013, “Mama, papa en de GAS-ambtenaar. Opvoeding 

hoort geen kwestie van ambtenaren te zijn”; Le Soir, 4 December 2013, “Puis-je encore critiquer la police sans 

risquer d’amende?” L’écho, 21 November 2013, “Punissez votre enfant, ou payez!”; Gazet van Antwerpen, 18 

January 2014, “GAS-wet. «Iedereen wilde dat het snel ging». Politiek negeert negatieve adviezen hoogste 

magistraten” 
960

 BeCC 23 April 2015, no 44/2015, B.34.5. 
961

 Ibid B.42.4. 
962

 44.3; 42.4; 44.3; 51.7; 57.5; 57.6 
963

 De Morgen, 24 April 2015, “GAS-boetes doorstaan test (net). Grondwettelijk Hof verwerpt beroep tegen 

gemeentelijke administratieve sancties” La Libre Belgique, 24 April 2015, “Les sanctions communales ne 

voleront pas à la poubelle”. 
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illustrates that when the Court is under public scrutiny, it is more inclined to address its 

audience in milder terms. 

Another example is case 158/2004 related to drugs regulations, also known as the “marihuana 

law”.
964

 The challenged provision stated that the police should not draw up a report, but rather 

merely record, in case of possession of a given quantity of marihuana by a person of full age, 

if such possession is meant for personal use and does not involve a public nuisance or 

problematic use of the drug. The litigants challenged that several concepts in this provision, in 

particular “personal use”, “public nuisance” and “problematic use” were defined too vaguely. 

This criticism was repeated in several newspaper articles on the law.
965

 Because of this 

vagueness, it was said, the provision conflicted with the constitutionally and internationally 

protected principle of legality in criminal matters, which involves requirements of precision, 

clarity and predictability. The Court followed these arguments, and stated that all three 

concepts were insufficiently specified to be in line with the Constitution.
966

 Hence, it decided 

to strike down the provision but, simultaneously, made use of the faculty of retaining the 

effects of the provision, in particular until the date of publication of the ruling.
967

 This was 

meant to avoid depriving a ground of defense for any person who was prosecuted on the basis 

of the annulled provision. Although this temporal modulation is justified for reasons of legal 

certainty in criminal proceedings, the Court only occasionally uses this possibility when 

invalidating criminal provisions.
968

 Similarly, the Court sometimes retains the effects of 

annulled budget regulations to avoid financial difficulties
969

, but not always.
970

 Hence, these 

examples show the Court is more likely to use its discretion and temper the retroactive effect 

of its decision when the case is perceived as salient by the news media and by the Court itself. 

 

 

 

 

 

 

 

                                                 
964

 BeCC 20 October 2004, no 158/2004, dealing with the Law of 3 May 2003 on trafficking in poisonous, 

soporific, narcotic and other substances.  This case can be considered ‘medium salient’, because it does not score 

on the participation variable. Two types of participants were involved: interest groups and one individual. 
965

 La Meuse, 17 December 2003, “Drogue : le loi ‘cannabis’ cause d’insécurité juridique ? Memorandum et 

recours”; Vers L’Avenir, 17 December 2003, “Drogue : le loi ‘cannabis’ cause d’insécurité juridique ? 

Memorandum et recours”; Drogue : usage problématique de la loi. Législation trop floue; Le Soir 1 June 2004, 

“Société : « Loi drogues »: un an de confusion. Douze mois après l’adoption de la nouvelle réglementation, le 

texte est difficilement applicable”. 
966

 BeCC 20 October 2004, no 158/2004, B.6.4. (personal use); B.7.2-3 (problematic use); B.8.6. (public 

nuisance); B.9 (conclusion) 
967

 Ibid B.11. 
968

 In particular, the Court retained the effects of criminal provisions only in 15% of the cases where such 

provisions were invalidated. 
969

 E.g. BeCC 19 January 2014, no 13/2014, B.25.2, which was covered extensively prior to the decision. 
970

 E.g. BeCC 21 March 2003, no 30/2000, which was not covered by the news media (but decided in plenary 

session). 
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Finally, it is interesting to look at the 

relation between aggregated case salience 

and the outcome. On the one hand, as 

shown in figure N, there is an increase of 

substantive modulations from non- to 

medium salient cases, but little difference 

between medium and highly salient cases. 

This result is in line with the hypotheses, 

considering it was not expected that more 

participation would incite the Court to opt 

for a modulated outcome. The findings do 

indicate there are somewhat more 

modulated declarations of constitutionality 

in highly salient cases, but this difference is 

less strong as between low to medium 

salient cases.
 971

  On the other hand, figure N suggests that the odds on a temporal modulation 

are additionally pushed upwards in highly salient cases, hence that more participation does 

play a role in that matter. Yet, this is contradicted by the descriptive results showing that only 

somewhat more temporal modulations were proclaimed when a large group of individuals 

was involved
972

, and even less when a strongly diverse group of litigants was involved.
973

 

Hence, these results should be interpreted differently. In particular, in the group of medium 

salient cases, the average number of temporal modulations is pushed downwards by the cases 

with increased litigant diversity but that did not receive any media attention or were decided 

in restricted session. Conversely, all highly salient cases were covered in at least one 

newspaper article and decided in plenary session, which are the decisive factors pushing the 

Court to act more prudently.  

 

A few additional examples to illustrate these results. First, in case 96/2014, the Court dealt 

with legislation related to the division of the judicial district BHV.
974

 The challenged 

provisions were part of a larger political compromise on the sixth state reform, which also 

included the division of the electoral constituency BHV. Before the Court, the federal 

legislator emphasized the balanced character of the state reform and argued that invalidating 

some of the provisions would disrupt the peace between the different linguistic communities. 

The litigants, on the other hand, argued that protecting political peace was not a legitimate 

purpose and, in second order, that the measures taken were disproportional to this purpose. 

Many of the challenged provisions were considered as “essential elements” of the state reform, 

approved by the constitutional legislator, making the Court incompetent to review them 

                                                 
971

 The proportion of cases where a modulated declaration of constitutionality was proclaimed is, in non-salient 

cases (7%); low salient (15%); medium salient (31%) high salient (38%). Modulated declaration of 

unconstitutionality: 31%; 30%; 21%; 16% and extrinsic gaps: 2%; 5%; 3%; 6%. 
972

 When looking at the annulment procedures where an invalidation was proclaimed: 26% when no individuals 

were involved, 24% when 1-5 individuals were involved and 29% when more than 5 were involved. 
973

 When looking at the annulment procedures where an invalidation was proclaimed: 26% when one type of 

litigant was involved, 27% when two were involved and 23% when three or more were involved. 
974

 BeCC 30 June 2014, no 96/2014. 

0%

10%

20%

30%

40%

50%

60%

0 Low

salience

Medium

salience

High

salience

Figure N - Type of outcome according to 

case salience 

Substantive modulation

Temporal modulation



170 

 

against the Constitution.
975

 Other non-essential elements were also considered justified, even 

though some challenged provisions could result in certain practical problems.
976

 Yet, the 

Court acknowledged that the objective to protect a political balance cannot justify any 

unequal treatment. On one provision, related to the linguistic requirements for particular high 

level judicial functions the Brussels Region, the Court said it was not an essential part of the 

reform and could easily be replaced by an alternative measure achieving the same purpose.
977

 

The provision was invalidated, but its effects were retained until the publication of the ruling. 

This was meant to ensure that persons already appointed under the unconstitutional system, 

could remain in place. Another provision was declared constitutional under a restrictive 

interpretation. This provision introduced a system to regulate the shift of staff from the BHV 

district to the two newly created judicial districts. In principle, the law states that when a 

judge is appointed in a new function, he cannot apply for another function during a period of 

three years. Yet, the Court argued that appointments made under the challenged provision 

cannot be understood as falling under this rule, meaning that the compulsory appointed judges 

could immediately apply for another function if they wanted.
978

  

 

Importantly, these findings should not be understood as a permanent reluctance of the Court 

to proclaim a simple invalidation in highly salient cases. In particular, in nine of these cases, 

the Court did declare the challenged provision(s) invalid, without tempering the effects of this 

ruling in time. A remarkable pattern appears when studying the salience indicators for these 

cases in detail. First, half of this group received only very little attention in the newspapers (1-

5)
979

. Yet, the results indicated that a significant trigger for the Court to opt for a temporal 

modulation is the extensive coverage of the case prior to the ruling.
980

 The other half of the 

group did receive such media attention, but also have another trait in common: a very large 

and especially diverse group of litigants.  

Some of these cases were already mentioned, in particular the school inspection case
981

, the 

Lambermont case
982

 and the case related to the assistance mechanism for persons whose 

financial security was at risk due to war circumstances.
 983

 The fourth case is no 144/2012
984

, 

in which the BeCC dealt with a legislative act confirming an executive decision concerning 

certain environmental permits. Due to this homologation, the review of the permits was 

restrained from the Council of State (competent to review executive decisions), and given to 

the BeCC (legislative decisions). Several individuals and interest groups criticized the fact 

                                                 
975

 Ibid, e.g. B.63.1-2; B.109.2. 
976

 Ibid, e.g. B.80.3-4 (). 
977
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that the BeCC can only review the content of the decision, and not the procedural aspects. 

Some of those permits were, prior to this homologation, suspended or annulled by the Council 

of State because of errors committed during the executive decision-making procedure. The 

Court built up an extensive and complex reasoning to declare the law unconstitutional, in 

particular by first referring a preliminary question to the ECJ.
985

 The ECJ stated that a 

complete review is not obligatory for legislative decisions, provided that all relevant 

information was taken into account in an in-depth preparatory procedure.
986

  The Court 

criticized that, although there was a parliamentary majority, not all interests were taken into 

account during the preparatory procedure, and annulled the provisions. Finally, in case 

89/2011
987

, a large group of individuals challenged the limited access, on the basis of 

nationality, to certain medical and para-medical programmes in higher education. Again, the 

Court first sent a preliminary question to the ECJ before taking its final decision. The ECJ 

ruled that when Member States derogate from a principle of EU law, the reasons invoked to 

do so must be supported by solid and consistent evidence.
988

 Subsequently, the BeCC 

requested the author of the challenged legislation to provide such accurate and evidential data. 

On the basis of this evidence it concluded that limitations were justified for some programmes, 

but not for all. Hence, the legislation was partly invalidated.  

The context in which the Court had to examine each of these cases was one of overwhelming 

resistance. Not only the participation of a large or diverse group of litigants, but also a critical 

ruling of the ECJ may give a strong incentive to the Court to invalidate the challenged 

legislation. Moreover, this resistance was covered extensively by the news media, which 

means the Court can anticipate that its final ruling will be under public scrutiny.
989

 These 

findings indicate that, although the Court is inclined to act prudently in delicate cases, under 

certain circumstances - in particular when legislation is strongly, repeatedly and publically 

criticized - more aggressive behaviour can be expected.  
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5.6. Postscript and preview to the following chapters 

 

This first empirical chapter focused on the case outcomes in the Belgian Constitutional 

Court’s case law. Drawing on the descriptive and regression data analyses, several 

conclusions can be drawn.          

 First, the Court has become more willing to offer instructions or guidelines on how to 

construct and apply legislation in conformity with Constitution. Although this engagement in 

constitutional dialogue is promising, I have also made a reservation. In particular, the Court 

should pay more attention to the phrasing of the modulated dicta. Without additional 

clarification, confusion will remain about the consequences of modulated outcomes for the 

judiciary and administration, which have to apply legislation in practice.
990

 In addition, in 

order to produce an actual positive dialogue with the legislator, the role of the news media 

cannot be underestimated. As an intermediate actor between the Court, legislator and citizenry, 

they have an important agenda-setting function. Because many modulations require legislative 

action, a lack of public attention for these outcomes is potentially problematic. Without public 

control, the legislator may be more likely to take the risk of ignoring the judicial decision. 

 Further, the logistic regression models indicated that procedural traits of a case are the 

main determinants for the establishment of a constitutional infringement, but that strategic 

considerations mainly affect whether the Court opts for a substantive or temporal modulation. 

In particular, the factor with the largest effect on the odds on finding a violation is the 

combination of an annulment procedure with the invocation of the competence allocating 

rules. The effect of participation was found to be limited. Nonetheless, the results 

demonstrated that more violations are found when the Court deliberated in plenary session 

and when the case received extensive media attention. Yet, it is difficult to establish the 

direction of this causal relation. When the legislator acts in contravention of the Constitution, 

this is likely to draw more attention of the newspaper journalists and incite judges to request 

for a plenary session. Next, if a violation is found, the Court may opt to proclaim a 

substantive or temporal modulation. When pushback from politicians is expected, proclaiming 

a simple invalidation entails a risk for the Court. In particular, heavy criticism and/or non-

compliance may threaten its institutional standing. The results show that the decision to opt 

for a modulated outcome is mainly incited by the extent of media attention for the case. 

Together with a full panel size, the publication of more than five newspaper articles pushes 

the Court to proclaim a modulated declarations of constitutionality and, if it invalidates 

legislation, to moderate the effects of this invalidation in time. The procedural traits of the 

cases do not affect the outcome in a similar way. In sum, this judicial practice can be 

understood as a strategy of the Court to address its audience in less aggressive terms when the 

case is particularly delicate.  

Although these findings already provide considerable evidence that the Court is a strategic 

actor that takes into account external factors when drafting a ruling, focusing solely on case 
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outcomes may underestimate the extent to which court can act strategically. A decision to 

reject, invalidate or modulate must be supported by a justification on grounds of principle. It 

is likely that this effect of case salience is reflected more in other stages of the decision-

making process, in particular when drafting the justificatory ground for the ruling. Therefore, 

in the next chapters, I move to more nuanced measures that represent the richer content of 

constitutional rulings.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



174 

 

Chapter 6 – Citation practices 

6.1. Introduction  

 

In principle, a constitutional ruling does not only include the final outcome, but also an 

(extensive) justification underpinning the decision. As explained in the normative framework, 

the requirement to give reasons is a special burden that weighs on courts. As a way to 

strengthen the justification, constitutional courts may document their judgments with citations 

to a variety of authorities. In each ruling, this reason-giving provides insight in the path of 

legal logic used to reach the judicial outcome. Citation patterns reveal where judges find their 

cues and what values they seek to promote. They are good indicators to understand what 

arguments are considered as legitimate for a given period of time.
991

 Hence, an extensive 

study of citation practices provides a window into the legal culture and the performance of 

courts.
 
 

Although the study of judicial reason-giving has gained considerable importance, empirical 

analyses of citations practices have been, up till now, mostly territorially concentrated to the 

United States
992

, Canada
993

, Australia
994

 and New Zealand
995

.
996

 In continental Europe, this 

field has been relatively unexplored.
997

 An analysis of judicial citations can improve our 
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understanding of the judicial role within the European context. Therefore, this chapter aims to 

add to this knowledge by exploring salient features of the reason-giving practice of the 

Belgian Constitutional Court (BeCC). 

The plan of this chapter is as follows. In section 6.2, it is explained how the proper use of 

citations enhances the Court’s deliberative performance. In short, courts should underpin their 

rulings with citations to applicable, persuasive and relevant authorities. More specifically, this 

section reflects on the added value of precedents, (inter)national case law, legislative history 

documents and secondary authorities in constitutional adjudication.  

Subsequently, in section 6.3, the ten most common authorities cited by the 

Constitutional Court are presented. In addition, I introduce the concept “citation density”, 

which measures the number of different authorities cited per ruling and can serve as a 

reasonable proxy for the judicial effort put into a ruling.     

 In section 6.4, a descriptive analysis demonstrates how the grounding of the BeCC’s 

judgments has developed over time and to what extent the different authorities are related to 

the issue under review. In particular, several figures display the yearly percentages of cases in 

which each type of citations has occurred. To determine the extent to which the legal 

substance of a case affects referencing, correlations are calculated between the different 

authorities and (1) the domain in which the case is situated (e.g. criminal law, administrative 

law) and (2) the references norms against which the legislation is reviewed (e.g. equality 

clause, European legislation).         

 Section 6.5 focuses on explaining citation density. Importantly, some cases may 

require more display of authorities than others. Embedding a ruling more strongly in citations 

may serve as strategy to stimulate compliance when pushback against the ruling is expected. 

In addition, opinion clarity can help monitor the implementation after the ruling, imposing the 

costs for noncompliance.
998

 There, I hypothesize that increased media-coverage, more 

participation and higher panel size push citation density upwards. Additionally, I explain why 

cases in which the Court (partially) invalidates or modulates the challenged legislation are 

also candidates for more citations. These hypotheses are tested through a regression analysis 

with citation density as dependent variable. Although other causes cannot be excluded
999

, a 

significant increase of citations when these factors are present would show that the Court 

anticipates responses from external actors and that the desire to legitimate its decision incites 

the Court to use more citations. 
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6.2. A deliberative perspective: the reason-giving requirement  

 

At the centre of the deliberative ideal, is the need to substantiate a decision with arguments. 

Judges must advance arguments to show that their conclusions are right, just or legitimate, 

and not simply demonstrate that they have taken an available option.
1000

 By avoiding to make 

claims without support, the Court ensures equal responsiveness of its decisions to all those 

affected. References to external sources reflect that the Court took the claim seriously and 

made the effort to explore available information on the issue.
1001 

Also, the quality of the 

judicial reason-giving affects the degree to which their decisions are perceived as 

legitimate.
1002

 Hence, by invoking authorities, the Court stimulates the understanding and 

acceptance of its decisions, even when there is no agreement on the grounds of the decision. 

Finally, when the judicial decision catalyses deliberation outside the Court, a clear 

justification can enhance the depth of this debate. The authorities cited may be particularly 

educational, providing both substantial and procedural guidance, when a new legislative 

process is generated. In particular, some citations can be understood as a recommendation for 

a law reform
1003

, and other citations may expose the defaults in the legislative policy-making 

process.
1004

 This should make the legislator aware of the importance of a proper ex ante 

assessment of the legislative proposal. Consequently, the case law of the Court can affect the 

quality of the ensuing debate and the policy decisions following from this process. In 

conclusion, a proper use of citations strengthens the Court’s deliberative performance. 

 

For these reasons, it has been argued that courts should at least refer to some authority when 

solving a constitutional question.
1005 

A judge that does not cite any authority may fail to 

convince its external audience of the accurate basis of the decision. Yet, there is no standard 

to guide a judge in how much authority is needed. What is “enough” depends on the 

constitutional question, the available pool of authorities and the audience that the Court 

addresses.
 1006

  In general, excessive citation to authority as well as oversimplification should 

be avoided.
1007

 Also, not every constitutional court is equally citation-intensive. Every legal 
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system has its own rules and traditions relating to the proper presentation of a judicial 

decision. Courts in common law countries usually have a unified style of judicial reason-

giving, providing a full account (possibly in footnotes
1008

) of all studied arguments and 

sources. Hence, the authorities used for discovery and for representation overlap. This 

tradition is not fully shared on the European Continent.
 
It is believed that these courts have 

considerable institutional legitimacy, and that such societal trust can supplement the 

substantive reason-giving.
1009

 Hence, low citation counts should not necessarily be interpreted 

as a lack of conducted research, but might reflect a non-unified style of presentation. 

The question rises as to which citations are appropriate in a specific case. In general, courts 

must justify their decisions in terms that can be universalized. For that purpose, they are 

restricted by pre-existing legal materials and factual information.
1010

 Also, the cited 

authorities should be applicable
1011

 and relevant to the case.
 
Additionally, the cited authorities 

should be persuasive
1012

, by virtue of their institutional embedding (e.g. opinions of courts 

situated higher in the judicial hierarchy) and/or because of their content (e.g legislative history, 

academic scholarship etc.).
1013

 In general, four types of authority appear in case law of 

constitutional or supreme courts: precedents; foreign or (inter)national case law; legislative 

history documents and secondary authorities. The extent of their persuasiveness differs 

between legal systems. For instance, the cogency of precedents is considered stronger in the 

United States constitutional system than in Europe, while European scholars sometimes 

classify European (case) law as ‘mandatory’.
1014

  

 

First, courts may refer to their own decisions. By citing precedents, courts show they are self-

reflective. It gives decisions historical depth, without wasting too much energy.
1015 

Also, it 

improves the efficiency in the internal workings of the Court.
1016

 By building on their 

precedents, courts develop an internally consistent body of case law and comply with the 

general principles of continuity and the legal value of predictability in the law.
1017

 Citing 
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precedents is also a way to show that judicial decision are constrained by the law, that there is 

only one correct legal answer applied without the use of judicial discretion.
1018

 Contrariwise, a 

court that simply disregards its past decisions may disturb legitimately formed expectations, 

and might create the impression that its rulings are arbitrary and ad hoc.
1019

 This does not 

mean, however, that courts cannot overturn precedents, when justified with solid arguments. 

 

A second type of citable authorities is jurisdiction of other courts, whether they are on an 

equal foot or higher in the judicial hierarchy.
 
References to other courts are considered one of 

the most important forms of judicial conversation, because they 
 
display consideration given 

to each other’s arguments.
1020

 Also, references to each other’s case law maintain the 

coherence of the judicial system.
 1021

 Prior studies have shown that court opinions are often 

amongst the most cited authorities. It is likely that this preference is rooted in the idea that 

courts speak the same legal language.
 1022

        

 Citing judgments of the domestic judiciary mostly serve to clarify how the challenged 

legislation is currently interpreted. In the Belgian legal order, the Court of Cassation and the 

Council of State are the highest courts in civil and administrative matters. Within their area of 

expertise, their case law has considerable authority.     

 Depending on the status of the inter- or supranational judiciary in a legal order, their 

case law may also carry considerable weight. Within the European context, the case law of the 

European Court of Justice (ECJ) and the European Court of Human Rights (ECtHR) is 

considered most decisive. By referring to these authorities, domestic (constitutional) courts 

may strengthen their own position.
1023

  In countries outside the European Union, the focus is 

more on international treaties. For instance, in the case law of the SACC, international law 

has played a vital role in shaping the laws in South Africa and in protecting the rights 

enshrined in the constitution of South Africa.
1024

 The USSC has equally used international 

law to help resolve major legal controversies.
1025

      

 Further, courts may cite the case law of foreign courts. There is particular and growing 

interest in this phenomenon
1026

, due to a series of reasons. Constitutional courts increasingly 
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face common issues.
1027

 By treating similar cases alike, courts create a sort of uniformity 

across jurisdictional systems.
1028

 This increases legal stability and predictability and 

stimulates the perception of fairness.
1029

 However, some have also formulated concerns 

regarding the citation of foreign decisions. Before considering or applying a decision from a 

foreign court, they argue, the basis and reasoning of the foreign decision must be considered 

in the context of the originating country.
1030

 Also, while supranational sources have obtained 

authority through their implementation, foreign (case) law remains non-binding. Hence, 

applying such non-binding sources to resolve domestic cases may endanger the legitimacy of 

the resulting judicial decision.
1031

 Nonetheless, comparative constitutional analysis offers 

unique opportunities to learn about new methods of analysis and new approaches to issues 

that domestic courts have yet to address. In sum, engaging in judicial conversation may lead 

to better-reasoned outcomes and increases the Court’s legitimacy.
 1032

   

Third, legislative history documents may shed light on the underlying policy objective (ratio 

legis) and the ex ante evaluation of the challenged provisions. Parliamentary preparatory 

documents, such as the preamble, explanatory memoranda or arguments exchanged during 

parliamentary debates, may prove particularly helpful when there is discussion on how the 

challenged legislation should be understood. References to these documents reflect that the 

court does not only wants to persuade, but can also be persuaded in return. The legislature is 

considered to have considerable expertise and resources to pursue its policy objectives. Hence, 

courts may refer to these documents to show deference to the legislator.  Yet, legislative 

history documents may also be cited to argue that legislation is (un)justifiable. For example, 

an ex ante legislative evaluation or the input of other consulted actors may demonstrate that 

the policy objective is (il)legitimate or that the consequences of the law are (not) 

disproportionally harmful in comparison with the policy objective. Citing legislative history 

documents guarantees to a certain extent the objectivity and controllability of the judicial 

investigation. Moreover, previous research has shown that when courts use this method to 

uncover the policy goal, the legislator may be stimulated to express his aims more clearly.
1033

 

 

The fourth type of authorities, for instance academic articles, scientific studies and news 

sources, are considered to have a principal utility as research aids.
1034

 Some constitutional 

questions require expert knowledge, in particular when the legislation under review may be 
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Oklamhoma Law Review 55, 86. 
1029

 Ibid 75. 
1030

 C Moon, ‘Comparative Constitutional Analysis: Should the United States Supreme Court Join the Dialogue?’ 

(2003) 12 Washington University Journal of Law & Policy, 229, 245. 
1031

 E Mak, Judicial Decision-making in a Globalised World: A Comparative Analysis of the Changing Practices 

of Western Highest Courts (Hart Publishing 2013) 29. 
1032

 P Popelier, ‘Judicial Conversations in Mulitlevel Constitutionalism. The Belgian Case’ in M Claes and 

others (eds), Constitutional Conversations in Europe - Actors, Topics and Procedures (Intersentia 2012) 99. 
1033

 JH Gerards, Judicial Review in Equal Treatment Cases (Martinus Nijhoff Publishers 2005) 37. 
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 JH Merryman ‘Toward a Theory of Citations: an empirical study of the citation practice of the California 

Supreme Court in 1950, 1960 and 1970’ (1978) 50 Southern California Law Review, 381, 423. 
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based on normative assumptions that need empirical clarification.
1035

 The argumentative 

space implied in the proportionality test compels courts to look for evidence to substantiate 

their assessments.
1036

 Scientific evidence can be brought forward by any participant in the 

review procedure, either to support or challenge the legislation under review.
1037

 In the US, 

for example, it is said that many of these citations indirectly stem from evidence brought 

forward by amici curiae.
1038

 For instance, social science studies might show that the measures 

taken are not suitable to achieve the policy goal or that the costs outweigh the benefits of the 

provision through which the policy rationale is implemented.
1039

 In that sense, an important 

reason to cite scientific evidence is to criticize the development of the law or make 

recommendation to the legislator for future reforms.
1040

 In sum, when credible scientific 

evidence is presented, this may strengthen the justificatory ground for the judicial outcome. 

Yet, by mentioning them explicitly, these sources become verifiable. This may be a benefit, 

but also as a pitfall. Citing scientific evidence may incite others to raise concerns regarding 

the authenticity and credibility of these authorities. This is especially delicate for empirical 

studies, since judges are usually not familiar with the statistical language used in these studies. 

Also, some argue that, by citing academic literature, courts indicate that they pick up the 

sources that suit their own preferences instead of following legal constraints.
1041

 

Finally, the cited authorities should be relevant to the case. Which of these persuasive 

authorities are selected depends on the topic of the dispute and the pleas that were raised by 

the parties.
 1042

 For example, when the case before the court concerns administrative law, it 

would be appropriate to take into account administrative jurisdiction. Also, when a court is 

enquired to review legislation against international law, it seems relevant to explore the case 

law of the international court competent to interpret this legislation. Such citation patterns 

would show that the BeCC relies on relevant authorities to reach a conclusion. 

 

                                                 
1035

 N Petersen ‘Avoiding the common-wisdom fallacy: the role of social sciences in constitutional adjudication’ 

(2013) 11 International Journal of Constitutional Law 294. For examples, see G Cumming, Expert Evidence 

Definiciencies in the Judgments of the Court of the Europeion Union and the European Court of Human Rights 

(Kluwer 2014) 113 and further. 
1036

 A Alemanno ‘The Emergence of the Evidence-based Judicial Reflex: A Response to Bar-Siman-Tov’s 

Semiprocedural Review’ (2013) 1 Theory and Practice of Legislation 1, 3. 
1037

 When these documents are brought forward by the legislator, serving to demonstrate that the policy options 

have been properly investigated, they can also been understood as ‘legislative history documents’. 
1038

 Another reason is the propensity of the USSC to cite social science evidence in capital punishment cases and 

case relating to the Bill of Rights. R Smyth ‘What do Intermediate Appellate Courts Cite? A Quantitative Study 

of the Citation Practice of Australian State Supreme Courts’ (1999) 21 Adelaide Law Review 51, 67. 
1039

 CH Mendes, Constitutional Courts and Deliberative Democracy (Oxford university press 2013) 45. L 

Alexander, ‘The Banality of Legal Reasoning’ (1998) 73 Notre Dame Law Review, 517; D Fausten, I Nielsen 

and R Smyth , ‘A century of citation practice on the Supreme Court of Victoria’ (2007) 31 Melbourne University 

Law Review 733, 742.  
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 I Nielsen and R Smyth ‘One Hundred Years of Citation of Authority on the Supreme Court of New South 

Wales’  (2008) 31 University of New South Wales Law Journal 193. 
1041

 S Dothan, Reputation and Judicial Tactis (Cambridge 2015) 38. 
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 M Shapiro and A Stone Sweet, On Law, Politics and Judicialization (Oxford University Press 2002) 238; C 

Flanders, ‘Towards a Theory of Persuasive Authority’ (2009) 62 Oklamhoma Law Review 55, 69. 
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6.3. Citations to authorities: coding the BeCC’s case law  

 

In line with other constitutional courts, the BeCC cites authorities that can be categorised in 

one of the four types discussed above: precedents, (inter)national case law
1043

, legislative 

history documents and secondary authorities. The nine most common references in the 

BeCC’s case law were coded as dichotomous variables (0= no citation; 1= citation to this 

authority). An overview of these variables can be found in table 1. The numbers in the last 

column indicate in how many cases (n) each dichotomous variable was coded, and in which 

proportion (%) of the total amount of cases (n=3145).   

Additionally, for each case, the values for each of these variables (0/1) were added up into a 

count variable (min. 0 – max. 9). This variable represents the citation density within a 

particular case (CIT_DENSITY) and can serve as a reasonable proxy for the judicial effort put 

into producing a qualitative ruling. Previous studies have confirmed that cases with more 

citations carry more weight.
1044

 In section 6.5., it will be explored whether citing more 

authorities can be understood as a strategy to legitimize the judicial decision. 

Type of authority Variables  

Precedents Precedents 791 (25%) 

(inter)national case 

law 

Case law of the Court of Cassation 313 (10%) 

 Case law of the Council of State  89 (3%) 

 Case law of the European Court of Justice 146 (5%) 

 Case law of the European Court of Human Rights 327 (10%) 

Legislative history 

documents 

Parliamentary preparatory documents 2689 (86%) 

 Political agreements 85 (3%) 

 Legislative advisory opinion of the Council of State 247 (8%) 

Secondary 

authorities 

Scientific studies
1045

 71 (2%) 

Citation density CIT_DENSITY Mean = 1,5 

Table 1 – Citations to authorities  

In the previous section, it has been argued that the Court should cite authorities that are 

relevant with regard to the subject of the legislation under review and the pleas raised by the 

parties.  To determine the extent to which the legal substance of a case affects referencing, 

correlations are calculated between the different authorities and (1) the references norms 

                                                 
1043

 The BeCC is not known to cite any foreign (case) law, making it redundant to include a variable for this type 

of authority. 
1044

 FB Cross and others, ‘Citations in the U.S. Supreme Court: an empirical study of their use and significance." 

(2010) 2 University of Illinois Law Review 489, 519; DJ Walsh, ‘On the Meaning and Pattern of Legal 

Citations: Evidence from State Wrongful Discharge Precedent Cases’ (1997) 31 Law & Society Review 337. 
1045

 References to scientific studies may also be qualified as a legislative history documents, in particular when 

the study has been executed during the parliamentary process. In that case, they are usually brought forward in 

the review procedure by the legislator to demonstrate that the policy options have been properly investigated. 

Some scholars have noticed a global trend towards the use of more procedural arguments (referring to the 

legislative procedure) as a part of substantive judicial review. This ‘evidence-based judicial reflex’ would be 

translated in more citations to scientific evidence (brought forward in the legislative procedure) and consultation 

input. A Alemanno ‘The Emergence of the Evidence-based Judicial Reflex: A Response to Bar-Siman-Tov’s 

Semiprocedural Review’ (2013) Theory and Practice of Legislation 1. 



182 

 

against which the legislation is reviewed and (2) the legal domain in which the case is 

situated.
1046

 The numbers in the last column of the tables below indicate in which proportion 

of the total number of cases (n=3145) the Court reviewed against these reference norms (table 

2) or which proportion of these cases related to these different legal domains (table 3).   

 
Dichotomous variables: reference norms    

The competence allocating rules  15%  

The equality clause 88%  

Other fundamental rights in the Belgian Constitution  23%  

European legislation  6%  

European Convention of Human Rights 23%  

Other International Law Treaties 9% 

General principles of Law 9% 

Table 2 - Overview reference norms  

Dichotomous variables: legal domain   

Law of persons and family law 4% 

Tax law 14% 

Judicial Organisation and civil procedure 10% 

Constitutional law  2% 

Spatial planning  3% 

Environmental and energy law 3% 

Other administrative law (e.g. discipline matters) 3% 

Labour and social security law 14% 

Educational law 5% 

Migration law 4% 

Commercial and financial law 6% 

Substantive and procedural criminal law 10% 

Property law and special contracts 1% 

Cultural issues 3% 

Social services 3% 

Combination  5% 

Other 10% 

Table 3 - Overview legal domains  

 

 

 

 

 

 

 

                                                 
1046

 Only correlations above 0,1 that are significant to the 0,001 level (***) are discussed in the results section.   
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6.4. Citing authorities: descriptive trends and evolution in time  

6.4.1. Evolution in citation density 

 

Figure A demonstrates that the average 

number of different citations per case 

has steadily increased over the years. 

This suggests that the Court 

increasingly takes in a wider range of 

premises and more diverse knowledge 

as food for decision-making. Several 

reasons can explain this upward trend. 

To begin with, the pool of available 

authorities has increased. For instance, 

the more time has passed since the 

establishment of the BeCC, the more 

likely that the judges may find precedents or other (inter)national case law relevant to the case 

before them.
1047

 Next, the growing number of legal information is also more and more 

accessible due to the changes in information technology.
 1048

 The existence of proper 

searching tools reduces the citation costs for the preparation of judgments considerably.
1049

 In 

addition, the number of law clerks, who may supply those citations for the court, has 

increased over the years.
1050

 Having additional drafting assistance has been said to produce 

lengthier and better supported rulings.
1051

 Finally, some have argued that the acceleration in 

socio-economic changes has intensified the struggle between competing interests and has 

increased demands on courts to be seen to be administering due process. This may result in an 

increase of citations, since judges have to look for legitimization in the eyes of these 

competing interests.
1052

  

Yet, with an average of almost 2,5 different citations per ruling in 2015, the BeCC cites less 

authorities than its counterparts in common law systems. Also, the Court still proclaims 
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 FB Cross and others, ‘Citations in the U.S. Supreme Court: an empirical study of their use and significance." 

(2010) 2 University of Illinois Law Review 489, 531-533; Y Lupu and E Voeten, ‘Precedent in International 
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 I Nielsen and R Smyth ‘One Hundred Years of Citation of Authority on the Supreme Court of New South 

Wales’  (2008) 31 University of New South Wales Law Journal 189, 212. 
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 JH Merryman ‘Toward a Theory of Citations: an empirical study of the citation practice of the California 

Supreme Court in 1950, 1960 and 1970’ (1978) 50 Southern California Law Review, 381, 426-427. 
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1051

 R Smyth ‘What do Intermediate Appellate Courts Cite? A Quantitative Study of the Citation Practice of 

Australian State Supreme Courts’ (1999) 21 Adelaide Law Review 51, 60; FB Cross and others, ‘Citations in the 

U.S. Supreme Court: an empirical study of their use and significance." (2010) 2 University of Illinois Law 

Review 489, 531-533. 
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 R Smyth, ‘Trends in the Citation Practice of the Supreme Court of Queensland over the course of the 

twenthieth century’ (2009) 28 The University of Queensland Review 39, 54. 
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rulings that do not contain any citation to authority, although this proportion of cases has 

decreased over the years.
1053

 As mentioned before, reasoning style may partially explain this 

difference in citations patterns. Like many European Courts, the BeCC may not have the 

tradition to make public all the sources used for its decision-making procedure. In addition, 

when judges have more control over their dockets –which is usually the case in common law 

courts- they will presumably choose to hear a higher proportion of salient cases.
1054

 As will be 

discussed below, salient cases are more likely to be densely motivated with citations to a 

variety of authorities. Hence, a higher proportion of salient cases may push the average 

citation levels upward. Nonetheless, some have argued that lower citation levels may raise 

certain concerns. If judges are, by virtue of this tradition, not inclined or allowed to openly 

cite their source of inspiration, will they not be, over time, less likely to keep looking for 

it?
1055

  

6.4.2. Precedents  

 

In approximately one fourth of the rulings, the 

Court cites its own case law. Figure B 

demonstrates that, on average, there is an 

upward trend towards more citations to 

precedents. The average percentages have to 

be interpreted with consideration to the 

number of cases proclaimed in each year. For 

example, the peak in 1986 (57%) only 

represents nine cases, while 40% of the cases 

in 2015 represent 64 cases. As mentioned 

before, the increased tendency of the Court to 

cite precedent may be explained by the fact that, over time, the volume of citable cases has 

grown considerably.
1056

 

The Court uses citations to precedents for several reasons. First, these citations may serve to 

legitimate an outcome with far-reaching consequences.
 1057

 More specifically, when previous 

case law has pointed out that a legislative initiative is required, and the legislator has not acted 

upon this request, this gives the Court a strong mandate to invalidate or modulate the 

challenged legislation.
1058

 For instance, the BeCC has repeatedly criticized the unequal 
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 In total, 9,4% do not contain any citation to authority. In 2015, however, this percentages dropped to 2,5%. 
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Review 773, 778, 783, 800. 
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 M Bobek, Comparative reasoning in European Supreme Courts (Oxford University Press 2013) 223. Bobek 
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African Constitutional Court. 
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treatment between so-called ‘workmen’, on the one hand, and ‘service employees’ on the 

other hand. Already in 1993, the criterion selected to differentiate between these categories, in 

particular the mainly ‘manual’ or ‘intellectual’ nature of their work, was pushed aside by the 

Court for not being objective. Yet, the Court initially allowed the legislator some time to 

gradually equate the statute of workmen and employees.
1059

 The legislator acted upon this 

request, but insufficiently. Hence, a series of new procedures were initiated before the Court. 

In these more recent cases, the Court stated that – so many years after its initial ruling – a 

gradual evaluation can no longer be considered as a reasonable approach. The Court argued 

that, by letting a manifest discrimination perpetuate, the legislator had violated the 

Constitution.
1060

 In short, the Court built on its precedents as a way to justify the 

establishment of a constitutional infringement.  

On the other hand, the BeCC uses its precedents to avoid an overload of work. In particular, 

the judge-rapporteur may ask for a summary procedure when the preliminary question 

evidently calls for a negative reply or when the case is manifestly unfounded or relatively 

straightforward.
1061

 The data demonstrate that the BeCC refers to precedents in 61,9% of 

these cases.
1062

 This suggests that this summary procedure is mostly used for cases relating to 

issues on which the BeCC already took a stance. For example, in case no 82/2015
1063

 relating 

to a certain tax provision, the BeCC stated that a similar and the same challenged legal 

provision had already been declared unconstitutional in previous case law.
1064

 The BeCC 

simply took over the reasoning from the prior cases, thus avoiding losing time or energy.  

The results suggest that the BeCC takes into account its precedents more strongly when the 

challenged legislation concerns a migration issue.
1065

 When studying these cases more in 

detail, one can infer a certain pattern. Instead of referring to one ‘landmark’ case, the BeCC 

prefers to cite recent cases which, in turn, build on older cases. This results in a certain track 

line that connects the most recent cases to, ultimately, the oldest cases relating to migration 

law.
1066

 This practice to build continuously on more recent precedents also appears in other 

subject matters, such as law of persons/family law
1067

 and criminal law
1068

. Studies on other 
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courts have led to similar observations.
1069

 In these studies, several potential explanations 

were put forward. First, judges might prefer to cite judgments which they wrote. Also, the 

stock of older decisions will decline over time because cases may be overruled. Lastly, recent 

cases may be more relevant if the social context has changed over time.
1070

 Building on 

precedents also gives the Court the opportunity to differentiate between similar, but not equal 

situations and, therefore refine constitutional boundaries.   

6.4.3. Case law of (inter)national courts  

 

The results indicate that the Court is less keen 

to cite case law of other courts than its own 

precedents. First, although citations to the 

Court of Cassation’s case law have fluctuated 

strongly over the years, figure C suggests a 

slight upward trend (average 10%). A large 

majority of the cases in which the BeCC cites 

the case law of the Court of Cassation (87%) 

are preliminary questions.
1071

 This makes 

sense, considering that these questions often 

deal with the interpretation of an existing 

legal provision. In principle, it belongs to the Court of Cassation, the final appellate court in 

criminal and civil proceedings, to determine how legal provisions should be applied in 

practice. Hence, it is no surprise that the BeCC especially takes into account case law of the 

Court of Cassation in cases that relate to criminal law.
1072

 Often, the referring judge in the 

preliminary proceedings founds its interpretation on case law of the Court of Cassation. If so, 

the BeCC does not limit its citations to recent case law but, on the contrary, regularly refers to 

cases that are at least a few years old.
1073

 Sometimes, the BeCC even deviates from the 

interpretation given by the Court of Cassation.
1074

   

In annulment procedures, the BeCC very rarely cites cassation case law.
 
However, these 

citations did occur more frequently in the years 2002, 2009 and 2014, which explains the 

peaks in figure C. In annulment procedures, there may not be as much cassation case law to 

cite, since the challenged legislation has not yet been applied in practice. Also, these citations 

generally serve other functions, for example to explain the situation prior to the new 
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 See e.g. S Dothan, Reputation and Judicial Tactis (Cambridge 2015) 23; Y Schachar, R Harris and M Gross, 

‘Citation practices of the Supreme Court, Quantitative analysis’ 27 Hebrew University Law Review (1996) 119. 
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 R Smyth ‘What do Intermediate Appellate Courts Cite? A Quantitative Study of the Citation Practice of 

Australian State Supreme Courts’ (1999) 21 Adelaide Law Review 51, 62-63; I Nielsen and R Smyth ‘One 
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New South Wales Law Journal 189, 206. 
1071

 The Court cites case law of the Court of Cassation in 13% of the preliminary rulings, and in 4% of the 
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 The Court cites case law of the Court of Cassation in 21% of the cases related to criminal law. E.g. BeCC 17 

September 2015, no 112/2015. B.12.4.2. citation to Cass. 27 September 2011, no 501. 
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 E.g. in BeCC 6 November 2014, no. 2014/163, the BeCC refers to case law that dates back to 1973.  
1074

 These cases usually result in a ‘double interpretation’ outcome in which the BeCC states that two 

interpretations are possible but only one is constitutional.  E.g. 24 September 2015, no. 127/2015, B.12. 
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legislation or to specify that the legislator wanted to legally consolidate a certain judicial 

interpretation.
1075

  

A similar upward trend cannot be noted for the case law of the administrative judiciary.
1076

 

Moreover, the number of cases where the Court refers to this authority is very limited (3%). A 

possible explanation is that administrative jurisdiction may simply not be relevant as often as 

case law of the Court of Cassation. More precisely, the results demonstrate these citations 

occur more frequently in mainly preliminary procedures
1077

 that relate to spatial planning and 

‘other’ administrative law (e.g. disciplinary matters).
1078

 Together, these subject matters only 

represent 7% of the cases, while for example criminal law represents 10% of the cases. 

Nonetheless, this shows that the BeCC does refer to these authorities when they are relevant 

to the case. 

Similarly to the above, in preliminary procedures, the administrative case law usually serves 

to interpret the legislation under review.
1079

 In annulment procedures, these citations generally 

occur when the legislation under review concerns a validation of a previous executive 

decision, which was invalidated by the administrative judiciary. For example, in case no 

119/2015, the Court stated that the challenged spatial planning legislation served to validate a 

previous executive decision that had been declared inapplicable by the Council of State 

because it entailed an unconstitutional discrimination.
1080

 In these cases, the administrative 

case law can shed light on the grounds for the previous invalidation, assisting the Court in 

evaluating whether the legislator has succeeded in remedying this error.  

                                                 
1075

 E.g. BeCC 8 May 2002, no. 2002/086; BeCC 3 December 2009, no. 2009/196; BeCC 17 September 2014, no. 

2014/120, B.4.4. 
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 The Court cites case law of the Court of Cassation in 4% of the preliminary rulings, and in 2% of the 
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 The Court cites case law of the administrative judiciary in, respectively, 14% and 12% of these cases.   
1079

 E.g. BeCC 4 November 2015, no. 158/2015. In this case, the Court follows the interpretation of the Council 

for permit disputes (in particular case 17 December 2013, no A/2013/0753 and 14 January 2014, no 

A/2014/0012. 
1080

 E.g. BeCC 17 September 2015, no. 119/2015, B.2.1.-B.2.2, referring the Council of State, 12 August 2011, 

no 214.791 and 12 September 2012, no 220/536. 
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As shown in figures D and E, the BeCC increasingly accepts the intrusion of ECJ and 

especially ECtHR case law into its jurisdiction.
1081

 Although the Court cited these authorities 

in 5% and 10% of the cases, respectively, the results indicate that the BeCC has become more 

oriented towards international than national case law. Initially, the BeCC only had jurisdiction 

to review legislation against competence allocating rules. During this period (1985-1989), 

there was evidently little room for European case law. Yet, in 1989, the BeCC was 

additionally given the competence to review against certain constitutional fundamental rights. 

At the time, the European legal order was already in place and institutions such as the ECJ 

and ECtHR had gained considerable importance. Through the equality principle, the BeCC 

incorporated international norms, including European law, into its set of reference norms (see 

supra section 2.2.1). Moreover, the BeCC stated that an ‘extricable’ bond exists between 

analogous human rights in the Constitution and human rights treaties, such as the ECHR. 

Considering the timing, there was already a considerable amount of ECJ and ECtHR 

judgments to cite.
 1082

 Nonetheless, although the data show that the BeCC has been reviewing 

legislation against these international norms from 1990 onwards, figures D and E show that 

the share of cases in which the BeCC cites ECtHR and ECJ case law have long been limited, 

with a noticeable ‘turn’ in 2000 for ECtHR case law and again after 2006-2007 for both 

judicial institutions.  

Considering the bond between human rights provisions in the Constitution and in the ECHR, 

the case law of ECtHR is considered a major directive for the interpretation of the 

constitutional rights.
1083

 However, before 2000, the BeCC did not often cite ECtHR case law 
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 Previous, more limited, studies on the BeCC have already suggested the existence of these tendencies, see P 

Popelier, ‘Judicial Conversations in Mulitlevel Constitutionalism. The Belgian Case’ in M Claes and others (eds), 

Constitutional Conversations in Europe - Actors, Topics and Procedures (Intersentia 2012) 86 and  S Lambrecht, 

‘The attitude of four supreme courts towards the European Court of Human Rights: Strasbourg has spoken...’ in 

S Besson and AR Ziegler (eds), Le juge en droit international et européen – The Judge in International and 

European Law (Schulthess 2013) 312-315. 
1082

 P Popelier, ibid 89: “In contrast with, for example the German Bundesverfassungsgericht, the BeCC is 

therefore not hampered by a long tradition of constitutional review giving rise to a comprehensive national 

doctrine of fundamental rights.” 
1083

 P Popelier, ‘Judicial Conversations in Mulitlevel Constitutionalism. The Belgian Case’ in M Claes and 

others (eds), Constitutional Conversations in Europe - Actors, Topics and Procedures (Intersentia 2012) 89.  
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in cases in which it had to apply the ECHR.
1084

 The relation between the invocation of the 

ECHR and ECtHR case law has grown stronger ever since.
1085

 These results suggest that 

something else than an increased invocation of the ECHR is additionally pushing these 

citation levels upwards. An alternative explanation may be that the Court, and more 

specifically the law clerks who prepare the judgments, are nowadays more oriented towards 

European jurisdiction. Also, the ECtHR itself encourages domestic supreme courts to take 

into account (to a greater extent) its case law. More specifically, the ECtHR states that a 

broader margin of appreciation is given when its case law was comprehensively analysed.
1086

 

Even so, in 2015, the BeCC still neglected to mention relevant ECtHR case law in 27% of the 

cases it was requested to apply the ECHR.
1087

 Although in some of these cases the ECtHR 

may simply not have produced any relevant case law on that particular issue, some scholars 

have argued that disregarding ECtHR case law when it is available may cause issues for the 

margin of appreciation given by the ECtHR.  but also might go against basic principles of 

transparency and adequate reasoning.
1088

 

The ECtHR seems to especially shape the BeCC’s decisions relating to the law of persons and 

family law, criminal law and migration issues.
1089

 The BeCC is less willing to accept this kind 

of intrusion of ECtHR case law in other subject matters. This can only be partially explained 

by the prominence of articles 6 (right to a fair trial) and 8 (right to respect for one’s private 

and family life) ECHR as reference norms in the BeCC’s case law.
1090

 The results suggest that 

interest groups are particular drawn to migration and criminal legislation and that they attempt 

to build stronger claims by relating their pleas to the ECHR and other international human 

rights treaties.
1091

 In addition, as recent cases no. 101/2015
1092

 and 155/2015
1093

 confirm, 

ECtHR case law also serves as an inspiration in cases related to persons and family law or 

criminal law even when these articles were not invoked.  

Figure D demonstrates that the ECJ plays a less prominent role in the BeCC’s case law. Yet, 

the results indicate the Court does rely on the ECJ case law when appropriate. First, there is a 

                                                 
1084

 More precisely, in only 6% of these cases.  
1085

 In the period 2000-2015, the Court referred to ECtHR case law in 41% of the cases where it has to apply the 

ECHR. In 2015, this percentage peeked (63%) and the correlation ECtHR-ECHR has become very strong. (0,672, 

p=0,000). 
1086

 See e.g. ECtHR 7 February 2012, Axel Springer AG v. Germany, n°39954/08, §88; ECtHR, 7 February 2012, 

von Hannover v. Germany, n°40660/08, 60641/08, §107. See S Lambrecht, ‘The attitude of four supreme courts 

towards the European Court of Human Rights: Strasbourg has spoken...’ in S Besson and AR Ziegler (eds), Le 

juge en droit international et européen – The Judge in International and European Law (Schulthess 2013) 304 

and P Popelier and C Van De Heyning, ‘Procedural Rationality: Giving Teeth to the Proportionality Analysis’ 

(2013) European Constitutional Law Review 259. 
1087

 E.g. BeCC 12 February 2015, no. 16/2015. 
1088

 S Lambrecht, ‘The attitude of four supreme courts towards the European Court of Human Rights: Strasbourg 

has spoken...’ in S Besson and AR Ziegler (eds), Le juge en droit international et européen – The Judge in 

International and European Law (Schulthess 2013) 315. 
1089

 Citations to ECtHR case law appeared in, respectively, 27%, 21% and 22% of these cases (vs average 10%). 
1090

 S Lambrecht, ‘The attitude of four supreme courts towards the European Court of Human Rights: Strasbourg 

has spoken...’ in S Besson and AR Ziegler (eds), Le juge en droit international et européen – The Judge in 

International and European Law (Schulthess 2013) 315. 
1091

 See supra, in section 4.2.2.1. and 4.2.2.2. 
1092

 BeCC 2 July 2015, no. 101/2015. 
1093

 BeCC 29 October 2015, no. 155/2015. 
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strong relation between these citations and the invocation of EU law. In contrast to the 

ECHR-ECtHR combination, the BeCC has almost immediately relied strongly on the 

European Court of Justice for guidance when interpreting EU law. The correlation between 

the invocation of EU law and the ECJ case law has remained relatively stable and did not 

intensify similarly to the ECtHR case law.
1094

 Second, the Court is inclined to cite ECJ law as 

authority when the legislation under review has been adopted to fulfil an international 

obligation, such as the implementation of a European directive.
1095

 Third, these citations 

evidently also appear in rulings that ensue a preliminary procedure before the ECJ, initiated 

by the BeCC.
1096

 Nonetheless, the BeCC still regularly fails to demonstrate it took into 

account ECJ relevant case law when appropriate, meaning in one of the three situations 

mentioned above. For instance, in 2015, the BeCC did not cite any ECJ case law in more than 

half (55%) of the cases where such citation would have been relevant.
1097

 Although this does 

not mean that ECJ case law was not consulted, exhibiting such consultations more strongly 

would enhance the transparency and quality of the BeCC’s reasoning.  

ECJ case law is particularly referred to in cases related to environmental or energy law.
1098

 

Previously, it has been noted that the involvement of business companies is more pronounced 

in these cases, and that they – more than any other type of litigants – tend to link their claim to 

European law.
1099

 For instance, in case 106/2014
1100

, several energy companies challenged 

legislation aiming to initiate the demolition of nuclear power plants. In their request for 

annulment, the companies invoked European directives and the Treaty on the functioning of 

the European Union. Yet, with reference to several cases of the ECJ, the Court rejected their 

request.   

In conclusion, although there is room for improvement, these results confirm the BeCC’s 

reputation of taking a Europe-friendly stance.
1101

 While the case law the Court of cassation 

and administrative courts combined explicitly contributed to shaping constitutional decisions 

in 17% of BeCC’s rulings in 2014-2015, the ECJ and ECtHR together were cited in 38% of 

these rulings. This is in line with a more general trend in Continental Europe. Studies have 

confirmed that both the ECHR as EU law also play a considerable role in the decision-making 

process of other European constitutional courts.
1102

   

 

 

                                                 
1094

 Correlation 0,460, p=0,000.  
1095

 The Court cited ECJ case law in 28% of these cases. 
1096

 The Court cited ECJ case law in 58% of these cases. 
1097

 E.g. CC 28 January 2015, no. 9/2015. In this case, the BeCC was requested to review legislation relating to 

the fight against terrorism, implementing a European framework decision.  
1098

 The Court referred to ECJ case law in 12% of these cases (vs average 5%)  
1099

 See supra, sections 4.2.2.1. and 4.2.2.2.  
1100

 BeCC 17 July 2014, no 106/2014.  
1101

 P Popelier, ‘Judicial Conversations in Mulitlevel Constitutionalism. The Belgian Case’ in M Claes and 

others (eds), Constitutional Conversations in Europe - Actors, Topics and Procedures (Intersentia 2012) 81. 
1102

 E Mak, Judicial Decision-making in a Globalised World: A Comparative Analysis of the Changing Practices 

of Western Highest Courts (Hart Publishing 2013). 
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6.4.4. Legislative history documents 

 

Regarding the legislative history 

documents, Figure F shows that the 

BeCC consistently looks into the 

preparatory parliamentary documents. 

Since 1993, these percentages have 

remained relatively stable and – in 

comparison to any other authority - very 

high (average 86%). References to other 

preparatory documents, in particular 

political agreements (average 3%) and 

ex ante advisory opinions of the Council 

of State (average 8%) appear less 

frequently. 

First, the parliamentary preparatory documents (such as the legislative initiative, report of 

parliamentary commissions, reports on the plenary sessions) primarily serve to shed light on 

the underlying policy objective. These citations occur the most when the BeCC is requested to 

review against the equality clause (88%). In this type of rights adjudication, the BeCC 

developed a step-by-step proportionality analysis, inspired by the case law of the ECHR.
1103

 

The last step, the ‘justification test’ requires an evaluation of the legitimacy of the legislative 

objective, its necessity and the causality and proportionality between this objective and the 

challenged legal provision. Logically, the parliamentary documents are an important guideline 

to makes this evaluation. Nonetheless, the BeCC also regularly cites parliamentary documents 

in cases relating to a conflict of competences (79%). In these cases, the consultation of 

parliamentary documents serves another purpose. In order to judge whether the legislation 

under review violates the competence allocating rules, the BeCC does not only look into the 

parliamentary documents preceding the challenged legislation itself, but also those relating to 

the allocating rules.
1104

 In particular, references to these latter documents can enlighten how 

the boundaries between particular federal or regional competences should be interpreted. 

This tradition to rely heavily on parliamentary preparatory documents is not necessarily 

shared with other constitutional courts. In the United States for instance, the use of legislative 

history for the purpose of ascertaining the intention of the legislature has been much more 

contested.
1105

 Initially, evidence of intent was limited to the plain meaning of the legislative 

text because this was considered to be more objective. Gradually, more authority was given to 

legislative history, in particular to ensure that the Court was not reading its own values into 

                                                 
1103

 For more information, see chapter seven. 
1104

 E.g. BeCC 28 May 2015, no. 80/2015, B.3.2., B.4.1. (relating to the competence allocating rules) and B.12. 

(relating to the challenged legislation). 
1105

 E.g. WN Eskridge, Dynamic Statutory Interpretation (Harvard University Press 1994) 205 and further. 

Eskridge describes, in detail, the value of legislative history document in adjudication between 1892-1994; 

McNollgast, Legislative Intent: The Use of Positive Political Theory in Statutory Interpretation (1994)  57 Law 

and Contemporary Problems 3; A Barak, The Judge in a Democracy (Princeton University Press 2006) 125. 
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the text. Yet, in contrast with the BeCC, the USSC still seems reluctant to accept a strong 

influence of these documents in judicial proceedings.
1106

 

Another type of legislative history document that the Court can cite are political agreements. 

In Belgium, laws related to the organization of the state, such as electoral legislation or 

legislation that implements a state reform, often ensue difficult political negotiations, 

culminating in such an agreement. Hence, it is not surprising that citations to these 

agreements mostly appear in cases related to the organisation of state.
1107

 For instance, in case 

no 57/2014, the Court stated that one of the challenged provisions, introducing a new 

procedure for the appointment of mayors in communities with special language facilities, 

resulted from the political agreement of 2011 on the sixth state reform. The Court continued 

that the challenged provision aimed to end the continuing disagreement on these appointments 

between the Dutch and French-speaking communities.
1108

 This reflects the Court’s reluctance 

to mingle in cases related to the organisation of the state, if this could upset the agreement and 

revive the political conflict.  However, citations to political agreements also appear in cases 

relating to other subject matters, reflecting the Belgian political practice to search for a broad 

consensus amongst linguistic, political and/or social partners (supra 2.2.2.). For example, the 

BeCC acknowledged the importance of cooperation in social matters.
1109

 Also, with regard to 

the law enforcement reform, the BeCC repeatedly argued that a partial annulment would upset 

the balanced character of the overall 1988 “octopus agreement”.
1110

   

 

Finally, the Court can rely on the advisory opinion of the Council of State. This institution is 

responsible for the ex ante screening of legislation, which comprises an evaluation of its 

conformity with the Constitution, European law and Human Rights treaties and the 

competence allocating rules.
1111

 These opinions are, however, not binding and therefore 

regularly discarded by the legislative branch.
1112

 Although they are equally accessible, both to 

the parties involved in the procedure as to the judges, as the parliamentary documents
1113

, the 

number of citations to these opinions is limited (8%). Figure F shows a slow increase, with a 

                                                 
1106

 Ibid. 220-227. Also, there has been a strong debate between Judge Breyer and Scalia on the use of the 

purpose-based approach. see S Breyer, ‘Making Our Democracy Work: The Yale Lectures’ (2011) 120 Yale 

Law Journal 1999, 2017.  
1107

 The Court cited political agreements in 22% of these cases.   
1108

 BeCC 3 April 2014, no. 57/2014, B.6.5.  
1109

 E.g. BeCC 17 September 2015, no. 116/2015. The BeCC confirms (B.12) that the challenged legislation 

constitutes a compromise that has been adopted after long and difficult negotiations with the social partners. 
1110

 E.g. BeCC 9 June, no. 64/1999, B.4.3.; BeCC 11 November, no. 149/2006, B.6.; BeCC 17 January, no. 

11/2007, B.4.; BeCC 19 February, no. 22/2015, B.9. 
1111

 Therefore, these opinions are considered a “constitutional goldmine”, see J Velaers, De Grondwet en de 

Raad van State, Afdeling wetgeving : Vijftig jaar adviezen aan wetgevende vergaderingen, in het licht van de 

rechtspraak van het  Arbitragehof (Maklu 1999) 13. 
1112

 OECD, Better regulation in Europe: Belgium, 2010, 98 and J Velaers, De Grondwet en de Raad van State, 

Afdeling wetgeving : Vijftig jaar adviezen aan wetgevende vergaderingen, in het licht van de rechtspraak van het  

Arbitragehof (Maklu 1999) 13, 919. 
1113

 In contrast with many advisory opinions on proposals of executive decisions, they are made accessible online, 

together with the other parliamentary documents. See article 2-3 of the law on the Council of State.  
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recent peak in 2015 (18%). Yet, this seems rather a one-time outlier than the beginning of an 

actual trend.
1114

  

Other than that the advisory opinions are not always relevant to solve the case, there are 

several additional plausible reasons for this low citation rate. First, there may not be an 

opinion available on the piece of legislation that is brought before the Court, either because no 

opinion was requested
1115

, or because the Council of State did not have enough time to 

execute an in-depth investigation.
1116

 Although the BeCC does not consider the absence of an 

advisory opinion as a reason in se to declare legislation unconstitutional
1117

, it also does not 

withhold the Court to establish a violation.       

 In addition, even when the Council has considerable time to produce its opinion, some 

problems of constitutionality may be missed. Because of the ‘in abstracto’ nature of its 

examination, the Council cannot anticipate the consequences for each individual affected by 

the legislative proposal.
 1118

  Some problems may only arise when the legislation is applied in 

practice, resulting in constitutional review procedure. The data confirm that citations to 

advisory opinions are especially lacking in preliminary procedures, meaning that the Court is 

less likely to find remarks on the issue in the advisory opinion when it evaluates legislation 

that has already been applied in practice (for considerable time).
1119

   

 Finally, there are reasons to believe that the Court sometimes strategically omits an 

explicit citation to an advisory opinion. In particular, when the Court cites the opinion only to 

deviate from it, this would accentuate the disagreement between both institutions. This can 

decrease the authority of both the advisory as the judicial opinion. The data confirm that 

citations to the advisory opinions, only to deviate from it, are exceptional.
1120

 Although these 

results may be interpreted in a sign of quasi permanent alignment between the advisory 

opinions and the opinions of the Court, this is not necessarily the case. For example, with 

regard to the competence conflict cases, it has been noted that the Court is more inclined to 

interpret regional competences broadly, while the Council shows more reluctance on that 

matter.
1121

 Yet, the data show that the Court is actually somewhat more inclined to cite the 

advisory opinion in competence conflict cases
1122

, and in particular when the legislation under 

                                                 
1114

 Preliminary results from 2016 (citation to advisory opinions of the Council of State in 11% of the cases) 

suggest that it may not be a significant trend.  
1115

 The legislator is not obliged to request an advisory opinion when the proposal is introduced by one the 

parliamentary representatives (instead of the executive), nor when the legislative provision is introduced in the 

later phase of the legislative process, in particular through an amendment.  
1116

 OECD, Better regulation in Europe: Belgium, 2010, 11: “A large number of draft regulations are submitted 

to the Council of State under the “urgency procedure” (95%) which severely limits its capacity to carry out 

effective checks.” 
1117

 E.g. BeCC 11 October 2000 no 103/2000, B.4.-B.5. and BeCC 27 mei 2010 no 5/2010,  B.9. 
1118

 J Velaers, De Grondwet en de Raad van State, Afdeling wetgeving : Vijftig jaar adviezen aan wetgevende 

vergaderingen, in het licht van de rechtspraak van het  Arbitragehof (Maklu 1999) 66. 
1119

 In particular, these citations appear in 14% of the annulment procedures and 5% of the preliminary 

procedures (independent samples t-test; unequal variance, p=0,000)  
1120

 E.g. BeCC 1 October 2015, no 133/2015, in contrast with the advisory opinion on the legislative proposal of 

3 June 2013 with regard to the rights of refugees, Parl Doc no 53-2853/001, 66. 
1121

 J Velaers, De Grondwet en de Raad van State, Afdeling wetgeving : Vijftig jaar adviezen aan wetgevende 

vergaderingen, in het licht van de rechtspraak van het  Arbitragehof (Maklu 1999) 908. 
1122

 In particular, the Court cites advisory opinions in 10% of the competence conflict cases, and even in 15% of 

the mixed cases (vs average 8%).  
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review deals with education or the state organisation.
1123

 This suggests that strategic citation 

behaviour, by omitting the citation to the advisory opinion, may either occur more strongly in 

fundamental rights cases or that there are indeed very few divergence in opinion between the 

Council of State and the Constitutional Court. 

The results confirm that the Court almost exclusively cites an advisory opinion when its 

decision is in line with the arguments of the Council. On the one hand, it seems more difficult 

for the legislator to justify legislation that has been previously disapproved by the Council of 

state.
1124

 On the other hand, when the Council approved the proposal
1125

, or gave criticism 

that was subsequently adequately refuted
1126

 or implemented
1127

 by the legislator, the Court 

cites these opinions to support the rejection of the constitutional challenge.  

In conclusion, legislative history documents play an important role in the Belgian 

constitutional adjudication. The Court consistently cites parliamentary documents to establish 

the legislative purpose underlying the challenged provisions. Yet, while these documents may 

be cited pro forma, the advisory opinions seem to contribute more substantively to the 

BeCC’s decision. Remarks of the Council of State on the constitutionality of the proposed 

provision are usually sustained by the Constitutional Court. This is promising, because 

notwithstanding the non-binding character of the advisory opinions, the ex ante evaluation 

may indirectly and substantially affect the quality of legislation.  

6.4.5. Secondary authorities 

 

While the judges may be consulting secondary authorities at the present time, any such 

research is hardly reflected in citation patterns. In particular, no references were made to 

academic scholarship, and scientific studies also appeared in a mere two percent of the 

cases.
1128

 Also, there is no sustained increase of these citations over the years (making it 

redundant to present the results in a graph). 

 

                                                 
1123

 In particular, the Court cited an advisory opinion in 14% and 13%, respectively, of the cases related to 

education or state organization.  
1124

 E.g. Be CC 14 January 2016, no. 2/2016, B.2.2, in line with the advisory opinion on the legislative proposal 

of 25 November 2013 introducing the double surname for children and adoptees (name of the father and mother), 

Parl Doc 2013-14, no 53-3145/001, 36-37. Other examples are BeCC 29 January 2014, 20/2014, B.10; BeCC 22 

January, no. 1/2015, B.6.3. 
1125

 E.g. BeCC 21 May 2015, no 63/2015, B.7-8, in line with the advisory opinion on the legislative proposal of 

11 Paril 2013 with regard to the rights of detainees, Parl Doc 2012/13, no 53-2744/001, 14. 
1126

 E.g. BeCC 18 June 2015, no 92/2015, B.37.3-7, in line with the advisory opinion on the legislative proposal 

of 12 December 2002with regard to taxes imposed on medication fabricators, in line with Parl Doc 2012-13, no 

53-2561/001, 143-144. 
1127

 E.g. BeCC 10 December 2014, no 179/2014, in line with the advisory opinion on the legislative proposal of 

27 December 2012 with regard to the procedure before the Belgian institution responsible for competition law, 

Parl Doc no 53-2591/001, 158-162. 
1128

 Only 71 cases contained a reference to a scientific study. Even this number is somewhat overstated, as 

several of these judgments are linked, in particular because they dealt with the same issue because one ruling 

followed after a previous ruling in which the Court reffered a preliminary question to the ECJ.  
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In general, the BeCC uses scientific evidence as part of the substantive evaluation of the 

challenged legislation or to judge the quality of the law-making process.
1129

 First, although the 

Court does occasionally reproach the legislator for not taking into account certain scientific 

data
1130

, the claim that no scientific studies were conducted is not a reason as such to declare 

legislation unconstitutional.
1131

 Hence, like other courts
1132

, the BeCC rejects a purely 

procedural approach. Nonetheless, the Court does sometimes consider the presence of studies, 

as such, as proof that the Parliament made a reasonable decision.
1133

    

 Second, as part of the substantive reasoning, evidence can either demonstrate or 

contradict the reasonableness of legislation. More specifically, evidence is mostly cited to 

underpin the Court’s evaluation in the justification test (suitability
1134

, necessity
1135

). The 

defending party may bring forward studies that have been used during the law-making 

procedure
1136

 or studies may be submitted before the Court by one of the initiating or 

intervening parties. Only exceptionally, the Court requests the parties to submit evidence to 

support their arguments.
1137

   

 

A more detailed analysis of these citations shows that the Court mostly cites scientific studies 

as evidence that the law is reasonable.
1138

 Even though the Court sometimes questions the 

value of evidence brought forward by the legislator, it usually follows the legislator’s lead 

when no other contradicting evidence can be found.
1139

 Moreover, even when litigants 

introduce additional expertise to prove the opposite, the BeCC is reluctant to enter in a 

scientific debate.
1140

 It does not feel called upon to question the quality of the studies, let 

alone go as far as to formulate standards to ascertain the reliability of scientific evidence.
1141

 

                                                 
1129

 On the dual meaning of evidence-based judicial review, see I Barr-Siman-Tov, ‘The Dual Meaning of 

Evidence-Based Judicial Review of Legislation’ (2016) 4 Theory and Practice of Legislation, pagina 107-133. 

In addition, there are also cases wherein the evidence did not play a role in the final assessment but merely 

served to situate or interpret the challenged provision, see e.g. BeCC 12 November 2009, no 176/2009; BeCC 10 

June 2010, no 69/2010.) 
1130

 E.g. BeCC 11 January 2007, no 9/2007. 
1131

 The Court declared itself not competent to judge whether legislation should have been preceded by 

consultations, studies or expert investigations, see BeCC 5 December 2006, no 193/2006 B.15. Also, the Court 

has stated  that no constitutional provision obliges the legislator the base its decisions on scientific or statistical 

evidence. The legislator has large discretionary power to take the measures that, according to his views, respond 

to the expectations of the citizens. BeCC 31 July 2008, no 110/2008 B.8.4.  
1132

 I Bar-Siman-Tov, ‘The Dual Meaning of Evidence-Based Judicial Review of Legislation’ (2016) Theory and 

Practice of Legislation 107, 113. As discussed in this article, the Israeli Supreme Court  also held “that it will not 

invalidate a law solely on the grounds that it was not enacted through a deliberative evidence-based legislative 

process” . Similarly, the USSC has held that there is no general formal requirement upon Congress to make 

findings of facts or to follow an evidence-bases legislative process in order to legislate. 
1133

 E.g. BeCC 13 January2011, no 4/2011 
1134

 E.g. BeCC 30 April 2015, no 50/2015. BeCC 31 May 2011 no 89/2011 (the measure was found not suitable). 
1135

 E.g. BeCC 15 October 2015, no 142/2015 (the measure was found necessary). 
1136

 In that sense, these reference could have also been qualified as ‘legislative history document’.  
1137

 BeCC 15 May 1996, no 29/1996; BeCC 31 May 2011, no 89/2011.  
1138

 For a more extensive overview see P Popelier and J De Jaegere, ‘Evidence-based Judicial Review of 

Legislation in Divided States: the Belgian Case’ (2016) 4 Theory and Practice of Legislation, 187-208. 
1139

 E.g. 17 December 2015, no 180/2015. Similarly, the government is given more leeway when no concluding 

evidence is available, e.g. BeCC 18 December 2008, no 182/2008. 
1140

 E.g. BeCC 30 April 2015, no 50/2015 (stating that the government can reasonably rely on its own studies) 

and BeCC 6 April 2011, 50/2011 (stating that the evidence brought forward by the litigants was not convincing).   
1141

 With regard to expert testimonials, see the standards established by the US Supreme Court in Daubert v 

Merell Dow Pharmaceuticals, 509 U.S. 579 (1993). 
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Nonetheless, exceptionally, evidence-based judicial review has led to the establishment a 

constitutional infringement.
1142

  

 

An interesting example is case no 186/2005
1143

, in which the BeCC dealt with a tax law 

stimulating the manufacturing of environment-friendly products. Several companies had 

asked for an annulment because the law promoted reusable products with a tax relief, but 

excluded products made from recycled materials. The BeCC made references to several 

scientific studies, proving that the environmental impact of the production of recycled 

products, under specific conditions, can be as equally low as manufacturing reusable products. 

Therefore, the exclusion of recycled products was considered disproportional to the legislative 

goal. The BeCC specified that it was the legislator’s task to enumerate the conditions under 

which recycled products would also profit from the tax relief. Moreover, the BeCC explicitly 

stated that the legislator should take into account the results of the scientific studies.
1144

 Not 

only did the BeCC thus use external sources to justify its own decisions, it also stimulated the 

legislator to consider the strength of this scientific argument and, if appropriate, rewrite the 

legislation. 

 

This example shows that some constitutional questions require expert knowledge, in 

particular when the Court has to weigh cost and benefits of the rules through which the policy 

decision rationale is implemented (proportionality analysis). Therefore, it is striking that, 

compared to all the other authorities discussed above, scientific sources continue to play only 

a marginal role in the BeCC’s case law. The question remains why the Court does not exhibit 

such ‘evidence-based reflex’.
1145

         

 First, these low citation rates may be due to the unavailability of scientific evidence. 

The different Belgian governments (some more than others) are not celebrated for the quality 

of the ex ante evaluation of their legislative proposals.
1146

 Evidently, the lack of documents 

demonstrating the evidence-based character of the challenged legislation, prevents the Court 

from citing them. In addition, the involved litigants may not have the knowledge or resources 

to produce or gather scientific studies that can undermine the legislator’s assumptions.
1147

 In 

contrast with other countries, the Belgian system does not allow amici curiae without a 

                                                 
1142

 In particular, when the legislator does not convincingly explain why it has departed from expert advice (e.g. 

BeCC 22 December 2011, no 196/2011; BeCC 23 January 2014, no 8/2014), or when the litigants bring forward 

persuasive evidence (BeCC 7 January 1993, no 1/93; BeCC 15 March 2011, no 37/2011).  
1143

 BeCC 14 December 2005,  no 186/2005,  
1144

 Ibid., B.15.5. 
1145

 Also see P Popelier and J De Jaegere, ‘Evidence-based Judicial Review of Legislation in Divided States: the 
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personal interest in the case, such as academics, to bring forward evidence.
1148

 Finally, 

although the Court is allowed to take investigation measures, it rarely does so.
1149

 Also, the 

Court estimates that it can only take such measures when they are useful for the collection of 

factual information.
1150

 Some have argued that this excludes the collection of information 

from experts and academics. 
1151

         

 Next, notwithstanding the specific knowledge and experience of the judges, they 

cannot have expertise on each issue that is treated. As mentioned before, lawyers in 

Continental Europe, are usually not trained to interpret or evaluate the accuracy or reliability 

of scientific evidence. The lack of sufficient background in interferential statistics makes it 

difficult to evaluate the assumed causalities underlying legislative decisions. Again, amici 

would be able to fill in the gaps, by assessing the strength of evidence and putting it in 

perspective.              

  

This contrasts immensely with the citation practices of Anglo-American countries, where 

these secondary sources play an important role.       

 First, scientific studies, especially from social science, have found their way into 

common law rulings.
1152

  Especially the US Supreme Court is known to cite this type of 

authorities.
 1153

 A famous case in which the US Supreme Court cited (in a footnote) a number 

of social science studies was Brown v. Board of Education (1954). In this case, the Court used 

psychological evidence to establish that the racial segregation of schools caused psychological 

harm to black students and thus violated the equal protection of the Fourteenth 

Amendment.
1154

 In the decades since Brown, social science research has been frequently 

invoked to demonstrate the (in)validity of empirical assumptions made in the process of 

creating legislation.
1155

 This is said to be partially due to the large amount of public interest 

litigation and amicus curiae involvement in US cases.
1156

 This kind of litigation would 

involve either parties or issues (or both) that are much more likely to place secondary material 

before the courts.
1157

 Empirical research on the USSC has repeatedly shown that this external 
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input has a significant influence on the Court’s case law.
1158

 In addition, the South-African 

CC is also known to employ scientific evidence when evaluating the rationale of challenged 

legislation. An example is the Makwanyana case.
1159

 In this case, it found that there is no 

evidence that the death penalty is a greater deterrent of crime than imprisonment, and 

therefore that the death sentence was unconstitutional.    

 Second, supreme courts in common law countries regularly cite academic work.
1160

 

Although there have been some critical voices at first
1161

, in general, this practice is widely 

accepted. These citations are usually included in footnotes, similar to academic scholarship. 

Although the internal drafts of the BeCC’s rulings probably include references to literature, 

they are not as such published on the website. Including these references would reveal how 

and by whom judgments are prepared. For example, some studies in the US have suggested 

that the tendency of the US Supreme Court to cite some sources more than others might be 

attributable to the fact that law clerks prefer to cite scholars or periodicals that are connected 

to the university where they graduated from.
1162

 Another reason that may explain the Court’s 

reluctance to cite academic work is to avoid the criticism that judges would pick the sources 

that suit their preferences instead of following legal constraints.
1163

 

In conclusion, to stimulate more evidence-based judicial review, the scientific competence of 

judicial decision-makers should be increased and the technical input into the judicial process 

should be improved.
1164

 Until then, constitutional courts in Continental Europe may remain 

reluctant to use and cite scientific studies.     
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6.5. Strategic considerations underlying citation practices 

6.5.1. Introduction: citations to external authorities as a legitimatization strategy  

 

While this section up till now has concentrated 

on which authorities have been cited over the 

years, in what follows, I strive to explain the 

variation in citation density. In general, figure H 

shows that there is considerable variance in the 

use of citations by the BeCC. On average, the 

Court cites between one and two authorities to 

motivate its decision. When the BeCC cites one 

type of authority, this usually concerns the 

parliamentary documents.
1165

 In 10% of the cases, 

the BeCC even chose not to cite any authority. At the other end of the spectrum, only 1% of 

the cases were documented more extensively with 5 or more cited authorities.  

 

The question remains which case features push citation density upward. Citations are believed 

to serve a primary function of legitimation to the audience the Court addresses.
1166

 Without 

other legal incentives to stimulate compliance, courts must partially rely on a qualitative 

reason-giving to convince their audience to comply with their rulings.
1167

 Systematic studies 

on the implementation of US Supreme Court opinions have suggested that greater precision in 

the wording of an opinion does indeed promote implementation.
1168

    

 If a case relates to a relatively easy and uncontroversial question, a concise reason-

giving can suffice. In those cases, it seems reasonable to expect a rather limited number of 

citations. Some cases require more legitimation and thus more effort than others.
 1169

 In 

particular, when judging a salient issue, courts may estimate that a more detailed account of 

all considered arguments is needed.
1170 

In general, these cases have higher visibility and raise 

major policy questions. Hence, more time and energy will be expended on shaping the content 

                                                 
1165

 In 91,7% of the cases where the BeCC referred to one authority, these were parliamentary documents; and in 

5,6% these were precedents. 
1166

 FB Cross and others, ‘Citations in the U.S. Supreme Court: an empirical study of their use and significance." 

(2010) 2 University of Illinois Law Review 489, 509, 525 and further.  
1167

 P McCormick ‘The Supreme Court cites the Supreme Court: follow-up citaion on the Supreme Court of 

Canada, 1989-1993’ (1995) 33 Osgoode Hall Law Journal, 453, 454; D Fausten, I Nielsen and R Smyth , ‘A 

century of citation practice on the Supreme Court of Victoria’ (2007) 31 Melbourne University Law Review 733, 

734; M Claes and others, ‘Introduction: on constitutional conversations’ in M Claes and others (eds), 

Constitutional Conversations in Europe - Actors, Topics and Procedures (Intersentia 2012) 1. Yet, it is 

important to note that compliance also depend on other factors such as ideological congruence with the decision, 

resources and other case characteristics. 
1168

 L Baum, ‘Implementation of judicial decisions’ (1976) 4 American Politics Research 86; RC Black and 

others, US Supreme Court opinions and their audiences (Cambridge University Press 2016)  
1169

 LM Friedman  and others (1981) ‘State Supreme Courts: A century of citation’ (1981) 33 Stanford Law 

Review 773, 777.  
1170

 “elaborate display of reasoning from authority”  P Harris, ‘Difficult cases and the display of authority’ (1985) 

1 Journal of Law, Economics and Organization 209, 210; 

0%

10%

20%

30%

40%

50%

60%

0 1 2 3 4 5 6 7

Figure H: citation density 



200 

 

of the majority opinion than in relatively trivial disputes.
1171

 Studies have shown that cases 

with more citations carry more weight.
1172

 Therefore, I hypothesize that citation density is 

pushed upwards by the presence of one of the salience indicators, in particular when (1) the 

case has been covered in the media, (2) when a large or diverse group of litigants participated 

in the procedure and (3) when the Court has deliberated in plenary session. In addition, I 

argue that the BeCC will embed its rulings more strongly when the challenged legislation has 

been invalidated or modulated.   

6.5.2. Hypotheses 

 

Firstly, the prominent media coverage of a case may incite the Court to embed its opinion 

more strongly in external authorities. When there has been attention for the case during the 

judicial procedure, the Court probably anticipates that the ruling will also be under public 

scrutiny. Hence, underpinning the ruling more carefully would allow the news media to 

portray the Court’s decision closer to how the Court would like it portrayed.
1173

 Another 

reason to expect more citations in media-covered cases is that many of these cases relate to 

politically controversial issues. One can expect that the Court would have a special concern 

for legitimating such rulings.
1174

 To increase the chances of compliance, an important tactic 

may be to support the judgment with a reasoning that hides its judicial discretion.
1175

 Courts 

may try to avoid taking a stand on a sensitive issue by taking refuge in external authority 

sources, for example by referencing to international (case) law or scientific studies.
1176

 For 

these reasons, the first hypothesis is that more media coverage pushes citation levels upwards.  

H1: The BeCC will cite more authorities when a case has been covered by the news media 

prior to the decision. 

Next, the involvement of a large and diverse group of litigants may equally result in a higher 

citation density. First, more participation indicates that the case is more difficult or 

troublesome than others, hence requiring additional search for and thus display of 

authorities.
1177

 Also, the amount and variety of information for consideration and analysis 

tend to increase when more litigants participate in the procedure.
 
This would expose the 

judges to a broader range of rationales for each possible outcome, requiring a more fully 

elaborated discussion. The Court is expected to address all arguments brought forward in the 
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review procedure. Hence, I hypothesize that more participation results in judgments that are 

underpinned with more citations to external authorities.  

H2: The BeCC will cite more authorities when a large and/or diverse group of litigants 

participates in the review procedure 

Further, the treatment of the case plenary session can push citation levels upward. As 

mentioned before, judges display higher levels of engagement with a topic that is important to 

them than when it is not. In particular, research has shown that more intra-court bargaining 

occurs in salient cases.
1178

 Moreover, when the BeCC deliberates in plenary session, the 

double parity rule is strictly applied. Hence, a compromise needs to be found between all sub-

groups within the Court (Dutch- and French-speaking judges, former politicians and legal 

experts). In order to reach a majority opinion, the judges must win the support of their 

colleagues. To do so, they can employ different tactics among which the persuasion with 

information and arguments.
1179

 While arguing with each other, judges set out alternatives, 

elaborate on their potential consequences and discuss their criteria of validity.
1180

 The judges 

can rely on external authorities to convince each other to follow their lead. If so, these internal 

discussions may push citation density upwards. Research on the USSC has shown that the 

more heterogeneous the group of judges, the more citations are used.
1181

 Therefore, I 

hypothesize that rulings that were produced by the court in plenary session will be 

documented with more citations than others.  

H3: The BeCC will cite more authorities when it deliberates on the case in plenary session 

Finally, stronger justification may be needed in cases where the Court denounces the 

legislator’s choices. In particular, more citations can be expected when the Court proclaims a 

simple or modulated declaration of unconstitutionality (from now on: invalidation or 

modulation). These rulings can be defined as ‘legally salient’ because they influence the 

development of the law, regardless of whether they are known to the public.
1182

 Because they 

are more likely to be subject to criticism, this would make the Court more concerned to 

legitimatize them.
1183

 In particular, when anticipating pushback from political actors, courts 

would be more inclined to signal that the decision was compelled by external authorities 
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rather than ideological reasons.
1184

 If not, judges may risk to be perceived as agents of a 

political minority trying to impose its policy preferences on democratically elected legislators. 

In addition, explaining why legislation is found (un)constitutional allows the Court’s audience 

to comprehend the outcome and respond accordingly.
1185

 Also, the more clearly the Court 

enunciates its opinion and the implications that should follow, the easier it is to monitor 

whether the legislator has complied with the ruling.
 1186

 Hence, more transparency makes it 

more difficult for the legislator to evade a decision.
1187

 For these reasons, judgments in which 

the Court (partially) invalidates or modulates legislation are considered candidates for more 

citations.  

H4: The BeCC will cite more authorities when it (partially) invalidates or modulates the 

challenged legislation   

 

6.5.3. Operationalization 

 

To test these hypotheses, I estimate a poisson model with citation density as dependent 

variable (DV). Poisson regression is an accurate model when the DV is a count variable 

which does not have an overly dispersed distribution (see figure F).
1188

 As explanatory 

variables, the model includes each of the salience indicators (see chapter four), a variable 

capturing the case outcome as well as two control variables. The case outcome variable has 

four categories, in particular for when no violation is found (0) or when the ruling includes a 

modulation (1), invalidation (2) or both (3). The control variables are the number of pleas –

meaning a point of criticism - that were raised by the litigants and the type of procedure. The 

number of pleas may affect the Court’s citation practice because the BeCC is, in principle, 

inclined to respond to each of these points raised by the litigants. In that sense, the number of 

pleas dealt with by the Court is a reasonable proxy for the length of the ruling.
1189

 The type of 

procedure was added because the establishment of violation has more far-reaching 

consequences in an annulment than in a preliminary procedure. In particular, annulled 

legislation is retroactively removed from the legal order, while preliminary outcomes do not 

have the same erga omnes effect. Hence, the BeCC may feel inclined to justify annulment 

outcomes more elaborately.  
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Since citation density has evolved over time (see figure A), I also estimated a multilevel 

poisson model controlling for the year in which the case could be situated (1985-2015, n=31). 

However, since the intra class correlation (ICC) was very low (0,0637) and the direction and 

size of the effects were very similar, the simpler model can be reported.
1190

  

6.5.4. Results  

Table 4 – Model effects (*** = p< 0,001; **=p<0,01; *= p< 0,05) 

                                                 
1190
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The goodness of fit demonstrates that all models accurately estimate the effects of the 

explanatory and control variables, but that the full model (including all variables) fits the data 

best. In principle, the intercept equals the citation density when all other variables in the 

model are evaluated at zero. However, in both models, there are no cases that meet that 

condition and, therefore, the intercept loses it practical meaning. The other parameter 

estimates show the effect size of the independent variables on citation density, when all other 

variables are held constant. For each model, the first column shows the logs of the expected 

increase. However, to facilitate the interpretation of the estimates, a second column with 

exponential estimates was added. These numbers indicate the multiplication of citation 

density when a certain independent variable is present rather than absent. Overall, the 

hypotheses on the effect of case salience are strongly supported by the data, while the findings 

on the effect of case outcome are somewhat inconsistent.  

6.5.4.1.Case salience  

 Table 5 – the average percentage of citations to the different types of authorities, according 

to the categories of the salience indicators  

First, the results demonstrate that citation density increases in line with the extent of news 

coverage a case has received prior to the ruling. In particular, when no attention has been 

given, the average citation density is 1,5. This increases slightly to 1,8 when the case received 

some attention (1-5 journal articles) and more strongly to an average of 2,5 when the case has 

been intensively covered by the news media (>5). Although the effect of a little news media 

attention becomes insignificant once other factors are taken into account, extensive coverage 

continues to push citation density upwards in the full model. Hence, even within groups of 

cases wherein the same number of pleas was raised, those that received extensive media 

attention are motivated with 20% more citations. In chapter four, an in-depth analysis of 

media coverage demonstrated that newspaper journalists are drawn to controversial or 

politically salient cases with a potential far-reaching impact. Hence, this result confirms the 

CITATIONS TO: Overall 

mean  

Media 

attention  

Plenary 

session 

Participation 

diversity 

Group of 

individuals 

  0 1-5 >5 no  yes 1  0 2 3 0 1-5 >5 

Precedents 25 25 25 35 22 31 22 34 27 27 26 23 34 

Court of Cassation 10 10 8 7 8 13 9 14 10 10 9 11 6 

Administrative 

Judiciary 

5 3 2 2 2 4 2 0 5 8 2 3 5 

ECJ 5 4 9 18 2 9 4 4 5 9 6 3 10 

ECtHR 10 10 17 35 5 20 11 11 10 10 9 10 20 

Parliamentary 

preparatory 

documents 

85 85 93 97 83 89 85 84 87 87 85 85 94 

Political 

agreements 

3 2 6 12 2 4 2 0 4 7 3 2 12 

Advisory opinion 

Council of State 

8 7 15 27 5 12 7 5 8 15 8 7 16 

Scientific evidence  2 2 5 13 1 4 2 1 2 6 3 2 7 
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hypothesis that the Court uses citations to authority as a means to legitimate these decisions to 

its audience. 

When looking into the relation between media coverage and the different types of citations, 

the findings show that the Court increasingly relies on all authorities, except for national case 

law. This may be explained by the fact that the latter citations occur more frequently in 

preliminary judgments, while the news media are drawn to annulment procedures.
1191

 

 Further, the news media’s propensity to cover politically controversial cases is 

reflected in the Court’s case law. In particular, in intensively covered cases, the Court refers 

four times more to political agreements. An example is case no 57/2014
1192

 related to a 

special appointment procedure for mayors in six ‘suburb communities’ around Brussels. 

Although these communities are part of the Flemish territory, many of their citizens (and 

political candidates) are French-speaking. The special procedure was introduced to end 

continuing conflicts related to the appointment of French-speaking mayors in these suburbs. 

In the parliamentary preparatory documents, the legislator emphasized that the challenged 

provision stemmed from the search for a balance between the interests of the different 

linguistic communities in Belgium, and was necessary to ensure the political peace.
1193

 Yet, 

several politicians from a Flemish political party disagreed and initiated an annulment 

procedure against the provision. The news media reported that the Court was now called upon 

to judge in this politically delicate matter.
1194

 In the ruling, the Court took over the legislator’s 

arguments, with reference to the political agreement on the 2011 state reform which had 

resulted in the adoption of the challenged provision.
1195

 The Court additionally argued that the 

introduction of the new procedure should be understood as an integral part of choices made by 

the constitutional legislator, making the Court incompetent to review the provision against the 

Constitution. As a result, all pleas were rejected.       

 In addition, the data suggest that more media attention stimulates the Court to refer to 

scientific evidence if it is relevant to the case. An example is case no 7/2012
1196

, in which the 

Court reviewed a Flemish decree regulating the schooling system for Dutch-speaking students 

in Brussels. Because these students generally have more difficulties finding a school in 

Brussels, where the majority of citizens is French-speaking, the Flemish legislator introduced 

a system to preserve a percentage (55%) of the school capacity to the Dutch-speaking 

students.
1197

 However, this meant that less capacity remained for other, foreign-speaking, 

students who would have to apply at a French-speaking school. Hence, the provision could 

result in an over-population of the latter schools and created a political conflict between the 

different linguistic communities. The French-speaking community initiated an annulment 
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procedure, to which the news media paid considerable attention.
1198

 One of its arguments was 

that the preserved capacity of 55% was in excess to the demand and therefore discriminatory. 

Yet, the Court found that numerical evidence could demonstrate the real need for the 

provision.
1199

 Importantly, this evidence was brought forward by the Flemish legislator under 

explicit request of the Court itself. This search for external authority may be understood as a 

judicial strategy to legitimatize the decision without stepping on sensitive political toes.  

Second, the results show that citation density is strongly affected by the extent to which the 

case is perceived as salient by the judges themselves. In particular, it pushes the average 

citation density to 1,9 (vs 1,3). Moreover, panel size influences citation density independently 

of the other considerations, such as the extent of news media attention or the number of pleas 

raised by the litigants.
 
In particular, the full model shows that a plenary session has the 

strongest effect (increase of  33%) on citation density. These findings suggest that the judicial 

perception of case salience, whether this is induced by political or legal reasons, strongly 

affects how much effort the judges put into producing a qualitative decision. In addition, this 

result may be a reflection of a more elaborate deliberation process in which the judges rely on 

external authorities to persuade each other.  

More specifically, a deliberation in plenary session results in more citation to all types of 

authorities but especially to ECtHR case law. Above, it has been noted that more plenary 

sessions were registered when the Court reviewed migration law, and also when the litigants 

invoked EU and ECHR law.
1200

 Hence, the findings demonstrate that this is equally reflected 

in the Court’s citation patterns. An example of a case where the Court, in plenary session, 

extensively motivated its decision without the case being covered in the news media nor the 

involvement of a large, diverse group of litigants is case 1/2014.
1201

 In this case, the Court 

looked into (the lack of) appeal possibilities for refugees from ‘secure countries’ against the 

decision not to provide them asylum. In principle, a full appeal suspends the previous decision 

and allows the appeal judge to look into new elements. Yet, in order to accelerate the 

procedure, the legislator introduced a more limited appeal procedure for these specific 

refugees.
1202

 Building on both ECtHR and ECJ case law, the Court stated that the criterion for 

differentiation (nationality) was not relevant and that the provision was disproportional to the 

legislative purpose.
1203

 The challenged provision was partly invalidated. In sum, although the 

case was not particularly controversial, its legal complexity did incite some of the judges to 

request for a plenary session and resulted in a more densely motivated ruling.  

Finally, the findings with regard to the effect of participation are twofold. On the one hand, 

while the involvement of individuals as such does not increase citation density, it does when a 

                                                 
1198

 E.g. De Standaard, 7 March 2011, “Schoolstrijd in Brussel. Franstalige politici willen migranten 

verschuiven naar Vlaamse scholen” and Le Soir 8 March 2011, “Enseignement. Pas tous égaux devant l’école? 

Décret flamand: recours en annulation”. 
1199

 BeCC 18 January 2002, no 7/2012, B.21.3-4. In the ruling, the Court also referred to parliamentary 

preparatory documents (citation density 2). 
1200

 Supra chapter four, section 4.5.2.  
1201

 BeCC 16 January 2014, no 1/2014.  
1202

 Parl Doc Senate 2011-2012, 5-1364/3, 2. 
1203

 BeCC 16 January 2014, no 1/2014, B.11-12. In this ruling, the Court also cited parliamentary preparatory 

documents, a precedent, and case law of the administrative judiciary (citation density 5). 
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large group of individuals (>5) participated. In particular, this results in an increase from 1,5 

to 2 cited authorities. Again, the effect remains positive and significant even when all other 

variables are included in the model. The full model shows that 16% more authorities are cited 

when a large group of individuals is involved.  

With regard to the type of cited authorities, the results are almost parallel to relation with 

media coverage. In particular, citations to national case law are limited and the numbers of all 

other types of authorities increase. For instance, in case no 189/2005
1204

, the Court reviewed a 

Walloon decree related to noise pollution caused by night flights, challenged by a group of 

citizens living in vicinity of the airport (together with an association defending their interests). 

The litigants argued that the new regulations would decrease their quality of life and, in 

second order, that this was not adequately compensated by other measures. In order to 

strengthen their claim, they built their memoranda on scientific studies, ECtHR case law and 

precedents. Although their claim was rejected, the Court provided an answer for each of the 

points raised by the litigants, with reference to the same external authorities.
1205

 In sum, 

although the news media did not show any interest in the case, the fact that the decree could 

have far-reaching consequences for a large group of citizens indirectly resulted in an 

elaborately documented ruling.        

On the other hand, adding other categories of participants (such as interest groups, companies) 

only has a limited effect on citation density. For each additional type of litigant involved in 

the procedure, citation density increases slightly.
1206

 Yet, while in the models without control 

variables, the participation of a more diverse group (>2) of litigants does have a positive and 

significant effect, this effect disappear in the full model. The results reveal, however, that the 

effect of litigant diversity is partly captured by the number of pleas. More specifically, a more 

diverse group of litigants will try to challenge legislation on more grounds (increasing the 

number of pleas) which, in turn, increases citation density.
1207

 With each additional plea that 

is raised, citation density increases with 3%. This is consistent with findings on Anglo-

American courts, where citation density was found to be affected by the length of the 

ruling.
1208

 With regard to the type of authority cited, the findings indicate that the Court uses 

more citations to precedents and case law of the Court of Cassation when addressing the 

referring judge in a preliminary ruling (categorie 0). Considering that preliminary questions 

often deal with the interpretation of an existing legal provision, it makes sense that the BeCC 

relies on Cassation case law to explain how that provision should be applied in practice. Cases 

that attract a diverse group of litigants (>2) are underpinned with more citations to all types of 

authorities except, surprisingly, ECtHR case law.  

                                                 
1204

 BeCC 14 December 2005, no 189/2005.  
1205

 In particular, the Court cited parliamentary preparatory documents, a precedent, case law of the ECtHR and 

scientific evidence (citation density 4) 
1206

 In particular, 1 = 1,43; 2= 1,59; 3=1,8; 4=1,83; 5=2; only when participation diversity was at its maximum 

(one case, seven types of litigants involved, in particular BeCC 14 October 1999, no 110/1999), citation density 

decreases again (=1). 
1207

 There is a positive correlation between between participation rate and the amount of pleas (Phi 0,214***).  
1208

 I Nielsen and R Smyth ‘One Hundred Years of Citation of Authority on the Supreme Court of New South 

Wales’  (2008) 31 University of New South Wales Law Journal 189, 199.  
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In addition to understanding the effect of the 

separate salience indicators, it is enlightening to 

visualize the effect of (aggregated) case salience 

on citation density. In particular, as demonstrated 

by figure I, there is a sustained increase of the 

average number of different cited authorities 

from non- to highly salient cases. In comparison 

with an average ruling, highly salient cases are 

documented with more citations to advisory 

opinions of the Council of State (x2), ECJ and 

ECtHR case law (x3), political agreements (x5) and scientific evidence (x8). 

First, the BeCC seems more likely to back its decision with a reference to the advisory 

opinion of the Council of State when the case’s importance increases. The results show that 

several (highly) salient cases were actually built on the existence of a sceptical opinion of the 

Council of State. Hence, the origin of this reference is not the Court’s own investigation, but 

rather the attention given to the opinion by the news media and/or litigants. One example is 

the school inspection case
1209

, where the initiating parties built on several advisory opinions 

on previous state reforms to argue that the challenged legislation conflicted with the 

competence allocating rules.
1210

 The Court, taking over this reasoning, partly annulled the 

challenged provisions.
1211

 Another example of a medium salient case is the fiscal amnesty 

case
1212

 where the news media reported on the sceptical advisory opinion of the Council of 

State.
1213

 In their memoranda, the litigants argued that the legislation did not respond 

effectively to the raised points of criticism. Yet, the Court disagreed and declared the 

legislation constitutional.
1214

 Finally, the citation may also originate from arguments brought 

forward by the defending party. For example, in the weapon regulation case
1215

, the federal 

legislator stated that the Council of State had acknowledged its competence to regulate the 

matter, which was confirmed by the BeCC.
1216

 

Next, more citations to inter- and supranational case law were registered in highly salient 

cases. The findings indicate that these references to ECtHR or ECJ case law always resulted 

from the invocation of ECHR or EU law by one of the litigants.
1217

 For instance, in case 

                                                 
1209

 BeCC 28 October 2010, no 124/2010.  
1210

 Parl Doc Chamber 1977-1978, no 461/25 and Parl Doc Senate 1979-1980, no 434/40. The Court also cited 

the advisory opinion on the challenged legislation (Parl Doc Flemish Parliament 2006-2007, no 1163/2). 
1211

 BeCC 28 October 2010, no 124/2010, B.18.5., B. 26.5. The Court equally referred to parliamentary 

preparatory documents and a political agreement (citation density 3) 
1212

 BeCC 20 April 2005, no 72/2005. 
1213

 Financieel Ekonomische tijd, 11 October 2003, “Raad van State ziet graten in fiscale amnestie. Wetsontwerp 

loopt voor Arbitragehof risico op vernietiging”. De Standaard, 19 December 2003, “Regering verwerpt kritiek 

Raad van State op fiscale amnestie”. 
1214

 BeCC 20 April 2005, no 72/2005, B.9.2-B.9.3. The Court equally referred to parliamentary preparatory 

documents (citation density 2). 
1215

 BeCC 19 December 2007, no 154/2007. See section 4.5. 
1216

 Ibid B.18.2. The Court equally referred to parliamentary preparatory documents, case law of the ECtHR and 

of the Court of Cassation and precedents (citation density 5). 
1217

 One exception is case no 141/2013. Yet, although the litigants did not request to review against EU law, they 

did refer to ECJ case law to underpin their challenge.  
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90/94
1218

, a forerunner of the famous BHV case, the litigants challenged that French-speaking 

citizens living in the BHV constituency who were elected as representative in the Flemish 

Parliament, were obliged to their take their oath in Dutch. In addition to arguing that this 

situation was discriminatory, they invoked article 3 of the first protocol of the ECHR relating 

to the right to democratic representation. Yet, as stated first by the defending party
1219

 and 

confirmed by the BeCC
1220

, the ECtHR does not consider this obligation in detriment to the 

invoked article 3. The challenged provision was declared constitutional. Another example is 

the tobacco advertising case, where the litigants argued that the bar of such advertising was in 

detriment of the ‘free movement of goods’ within the European Union. The Court answered 

that, as confirmed by ECJ case law
1221

, the prohibition on tobacco advertising does not 

conflict with European law because the measure aimed to protect public health.
1222

 

 As discussed in the descriptive analysis, the Court cited ECtHR case law and ECJ case 

law in only 37% and 42%, respectively, of the cases where it reviewed against ECHR and EU 

law. Although this relation has grown stronger over the years, it is remarkable that, in (some 

very old) highly salient cases, the Court always explicitly backs it decision in case law of the 

ECtHR or ECJ. This suggests that the Court is more inclined to demonstrate that its decision 

is authorized by higher sources of law when it anticipates that the case outcome may have far-

reaching (political) consequences. Importantly, courts generally do not want to be perceived 

as political actors but as institutions bound by the law. Hence, embedding the ruling in these 

authorities can be understood as a strategy to depoliticize the judicial decision.   

Further, the Court’s propensity to cite political agreements in highly salient cases reflects the 

politically controversial nature of these cases. It shows that the Court is willing to explicitly 

stress either the balanced character of the challenged legislation or the treat it poses to a 

previously found political balance. The latter situation can be illustrated by the above 

mentioned school inspection case, where the Court found that the challenged provisions 

conflicted with previously established agreements between politicians from the Dutch- and 

French-speaking communities.
1223

 An example of the first situation can be found in the 

already discussed case 96/2014 related to the division of the judicial district BHV.
1224

 The 

challenged provisions were part of a larger political compromise on the sixth state reform. 

The Court confirmed that the challenged provisions contributed to the legitimate objective of 

maintaining political peace.
1225

 Although it was acknowledged that this purpose cannot justify 

any unequal treatment, in particular when it is not an essential element of the reform, the 

                                                 
1218

 BeCC 22 December 1994, no 90/94 
1219

 Ibid A.11.2.  
1220

 Ibid B.4.20, referring to ECtHR 2 March 1987, point 57. In addition, the Court also referred to a political 

agreement (citation density 2). 
1221

 The Court did not refer to a specific case, but almost literally took over the reasoning of the defending party, 

who cited in their memorandum ECJ 24 November 1993, C-267/91 en C-268/91 (Keck and Mithouard). The 

Court also referred to preparatory parliamentary documents (citation density 2). 
1222

 BeCC 30 September 1999, no 102/1999.  
1223

 BeCC 28 October 2010, no 124/2010, e.g. B.16.1. 
1224

 BeCC 30 June 2014, no 96/2014. See supra, section 5.5.4.2. 
1225

 Ibid B.49. In addition to a political agreement, the Court also cited parliamentary preparatory documents, 

case law of the ECJ and the advisory opinion of the Council of State (citation density 4). 



210 

 

Court declared the majority of the challenged provisions constitutional.
1226

 Hence, this ruling 

reflects a judicial decision-making process centred on protecting the agreement established on 

the political level.   

Finally, there is a very strong increase of citations to scientific evidence in highly salient cases. 

These citations may serve to prove that the legislator has made a reasonable decision, but can 

also be used to establish a violation.  An example of the first situation is the case related to the 

French-speaking Community’s school enrolment policy.
1227

 The challenged provision 

introduced an enrolment system based on an “index number”, determined by factors such as 

distance between the student’s residence and school and his or her socio-economic situation. 

The French-speaking Community argued that the measurement for that last factor was based 

on an academic study. Nonetheless, the litigants doubted that the legislator would be 

competent to estimate the socio-economic situation of students who lived in the Flemish 

Region but wanted to enrol in a school in the French-speaking community. The Court, 

however, simply stated that the study allowed the legislator to calculate the socio-economic 

situation for students living anywhere in Belgium, and the plea was rejected.
1228

 The second 

situation can be illustrated by the smoking ban case
1229

, in which the litigants challenged an 

unequal treatment between bars where food or no food was served. To protect the second 

category of bars against a profit loss, the legislator had provided an exemption to the 

immediate application of the ban. Yet, the litigants presented to the Court scientific evidence 

that undermined the legislator’s assumption that the smoking ban could inflict economic harm. 

Rather, because of the ban, these bars would attract other costumers. The Court relied on 

these studies to establish a violation.
1230

 In cases such as these, it seems improbable that the 

invocation of scientific evidence alone triggered more media attention and more participation. 

Rather, the results indicate that, notwithstanding the case outcome, the Court is more likely to 

cite scientific studies when the case’s importance increases. Similarly to the references to ECJ 

and ECtHR case law, this behaviour can be understood as a strategy to depoliticize and at the 

same time legitimize the judicial outcome.  

 

 

 

 

                                                 
1226

 Many of the challenged provisions were considered as “essential elements” of the state reform, approved by 

the constitutional legislator, making the Court incompetent to review them against the Constitution, e.g. B.63.1-2; 

B.109.2. Also non-essential elements were considered justified, e.g. B.80.3-4 (even though the challenged 

provision could result in certain practical problems). 
1227

 E.g. BeCC 13 January2011, no 4/2011 
1228

 Ibid B.17.3.  
1229

 BeCC 15 March 2011, no 37/2011. See e.g. De Standaard 8 December 2009 “Liga tegen Kanker wil nieuwe 

rookwet vernietigen”; La Libre Belgique 26 January 2010, “Société. Horeca. Tabac: requête en annulation”; De 

Morgen 26 January 2010, "Snackproducenten vechten rookverbod aan bij Grondwettelijk Hof”; Le Soir 12 May 

2010, “Horeca sans tabac: risque d’annulation. La Cour constitutionnelle a débouté des entreprises du secteur, 

qui gardent espoir”. 
1230

 BeCC 15 March 2011, no 37/2011, B.8.2. 
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6.5.4.2. Case outcome 

 

 Overall 

mean  

Constitutional violation found?  

  Constitutional Modulation Invalidation Modulation and 

invalidation 

Precedents 25 23 29 24 43 

Court of Cassation 10 9 15 7 14 

Administrative Judiciary 5 3 3 2 5 

ECJ 5 4 5 5 14 

ECtHR 10 9 15 7 14 

Parliamentary preparatory 

documents 

85 84 88 88 89 

Political agreements 3 3 1 4 5 

Advisory opinion Council 

of State 

8 6 9 9 34 

Scientific evidence  2 2 2 3 3 

Table 6- The average percentages of citations to the different types of authorities according to 

the case outcome  

In contrast to above, the case outcome hypothesis can only partly be confirmed by the data. 

When no violation is found, the Court refers to averagely 1,4 authorities. While the 

proclamation of a modulation is documented with somewhat more citations (1,7), the citation 

density remains at the same level when the case results in an invalidation (1,5). When the 

ruling results in both a modulation and invalidation, citation density increases more strongly 

to 2,5 authorities.           

In the full model, only the proclamation of a modulation positively and significantly affects 

the number of cited authorities. In particular, citation density increases with 9% once the 

ruling includes a modulated outcome. Yet, it should be noted that this increase is more modest 

than any of the effects of the salience indicators. As shown in table 6, modulated outcomes 

are documented with more citations to the case law of the Court of Cassation and the ECtHR. 

The first increase may simply be explained by the fact that preliminary questions more 

regularly result in a modulation, and that they also include more citations to Cassation case 

law (see 3.1.4.3). Hence, in these rulings, the BeCC addresses the referring judge - or any 

judge who wishes to apply to challenged provision.
1231

 Further, as demonstrated in the 

previous chapter, the Court is more likely to proclaim a modulated outcome in salient cases, 

rather than bluntly disapprove the challenged legislation. Combining this result with the 

finding that salient cases include more citations to ECtHR case law offers an explanation for 

the second increase.
1232

 Hence, both the case outcome as how this is motivated may be a 

reflection of the Court’s strategic behaviour in salient cases.   

                                                 
1231

 Some recent examples are BeCC 12 February 2015, no 19/2015 and BeCC 24 September 2015, no 127/2015. 
1232

 Some recent examples are BeCC 12 March 2015, no 34/2015 and BeCC 23 April 2015, no 44/2015. 
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Conversely, none of the models indicate that the invalidation of legislation affects citation 

density.
1233

 At first sight, this is a surprising result. In comparison to a modulated outcome, an 

invalidation confronts the legislator in a more direct way. In an annulment procedure, such 

outcome leads to the retroactive removal of the invalidated provision from the legal order. 

When the outcome was proclaimed in a preliminary ruling, the judiciary and the 

administration should declare the invalidated provision inapplicable. Therefore, one would 

expect that the Court has a stronger incentive to legitimize an invalidation with more citations 

to authority. Yet, this hypothesis is not supported by the data. Other scholars have also found 

inconsistent results with regard to the effect of finding a violation. While a study on the US 

Supreme Court suggested a significant effect
1234

, a similar study on citations by the ECtHR 

only suggested a very modest and insignificant effect. 
1235

  

The results for the last outcome category, the proclamation of both an invalidation and 

modulation, are inconsistent. While both models without the control variables indicate that 

such ‘double’ outcome does push citation density upwards, this effect becomes insignificant 

in the full model. Yet, this result should be interpreted with respect to the effect of the number 

of pleas. As mentioned above, citation density increases with 3% for each additional plea 

raised by the litigants. The results show that ‘double’ outcomes were registered in cases where 

far more pleas were invoked.
1236

 For this reason, these rulings are generally motivated with 

more citations to authority.
1237

 However, when comparing rulings wherein the same number 

of pleas were raised, a double outcome does not affect citation density.
1238

  

In sum, the results demonstrate the Court’ propensity to use more citations when it proclaims 

a modulated outcome. There are two (parallel) explanations for this result. First, as mentioned 

above, increased citation density can be understood as an integral part of the Court’s strategic 

behaviour in salient cases. Second, although modulated outcomes do not confront the 

legislature in the same way as in invalidation, they are also not necessarily more deferential. 

In principle, a modulated outcome does not alter the text of the challenged provision(s) but 

rather a normative aspect of it.
1239

 In some modulations, the Court interjects itself in the 

democratic process by stating that the Parliament should repair an infringement, for instance 

by filling a legislative gap. In other modulations, the Court even states that –without a textual 

adaption- the judiciary and administration should apply the legislation in its modulated sense. 

Yet, it is not evident that they should apply this legislation in a manner that conflicts with its 

                                                 
1233

 An example of a case that resulted in an invalidation, but was very concisely motivated is BeCC 13 March 

2014, no 44/2014. Without referring to one authority, the Court concluded that there was no reasonable 

justification for the unequal treatment between sexes introduced by the challenged legislation.  
1234

 FB Cross and others, ‘Citations in the U.S. Supreme Court: an empirical study of their use and significance." 

(2010) 2 University of Illinois Law Review 489, 544 
1235

 Significant only at the 0.072 level. Y Lupu and E Voeten, ‘Precedent in International Courts: A Network 

Analysis of Case Citations by the European Court of Human Right’ (2012) British Journal of Political 1, 25.  
1236

 In these 65 rulings, an average of 10 pleas was invoked by the litigants, while the overall average number of 

pleas is 2 (which is also the average for the other case outcome categories). 
1237

 Some recent examples are BeCC 16 July 2015 no 103/2015 (13 pleas, citation density 5) and BeCC 29 

October 2015, no 152/2015 (17 pleas, citation density 4) 
1238

 E.g. BeCC 17 September 2015, no 119/2015 (14 pleas, citation density 4)  
1239

 G Rosoux and F Tulkens, ‘Considérations théoriques et pratiques sur la portée des arrêts de la Cour 

d’arbitrage’ in V Thiry, B Renauld and JT Debry (eds), La Cour d’arbitrage: un juge comme les autres? 

(Éditions du jeune barreau de Liège 2004) 111. 
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explicit text. Therefore, modulated outcomes are associated with judicial activism
1240

, or even 

the violation of the separation of powers principle.
1241

 From this perspective, it is less 

surprising that the Court is more inclined to signal that the decision was compelled by 

external authorities. If not, the outcome may risk to be perceived as a political decision taken 

by non-democratically elected judges.    

6.6. Conclusion      

 

While many scholars in civil law countries generally focus on the normative value of the 

judicial reason-giving requirement, little is known about how courts in these countries 

actually shape their opinion. Although the set of explicitly cited authorities may only partially 

reflect the reasoning process that the Court has gone through
1242

, a large n-analysis of citation 

practices can provide more insight into how judges justify their decisions. In particular, it 

shows which authorities are considered legitimate, how this has evolved over time, and can 

explain why some cases are motivated more elaborately than others. As stated at the end of 

the previous chapter, by studying the case outcome alone, important aspects of judicial 

(strategic) behaviour may be missed. By exploring the reason-giving practice of the Belgian 

Constitutional Court, this chapter aimed to improve our understanding of the judicial role. 

Although this study relates to a single court, one can argue that the implications of this 

analysis extend beyond Belgium. Constitutional courts of other European countries share 

many of the same institutional characteristics as the BeCC as well as the requirement to give 

reasons and the non-unified style of reason-giving. Hence, these results may be of interest for 

scholars from other European countries.  

First, the results show that a large majority of the cases (91%) were documented with 

reference to at least one authority. Moreover, over the years, there has been a trend towards 

citing more authorities. Yet, in terms of which authorities get cited, the BeCC takes a prudent 

approach. Often, rulings are documented with only one routine citation to parliamentary 

documents. On average, less than half (46,5%) of the Court’s rulings contain references to 

other external authorities than parliamentary documents. However, citation patterns have 

broadened considerably. In 2015, the proportion of cases that were documented with either no 

citations or with merely one routine citation dropped to 27,5%. Further, the BeCC has a 

(increasingly) strong preference for citation to judicial decisions, whether they are their own 

or from other (inter)national courts. This is consistent with studies on Anglo-American Courts, 

which show that they preferably cite decisions from other judges who speak the same judicial 

                                                 
1240

 M De Visser, Constitutional Review in Europe: a Comparative Analysis (Hart Publishing 2014) 303-304. 
1241

 AR Brewer-Carias, Constitutional courts as positive legislators: a comparative law study, (Cambridge 

University Press 2011) 38-40. 
1242

 There is a difference between the process of discovery (where judges are looking for a solution) and of 

representation (where judges are seeking to convince others that their solution is correct). Not all sources that 

were consulted will be explicitly cited and some citations might just serve as ex post justification without having 

genuinely contributed to reaching the decision. M Bobek, Comparative reasoning in European Supreme Courts 

(Oxford University Press 2013) 222, 225. See also MC Ponthoreau, ‘l’énigme de la motivation encore et toujours 

l’éclairage comparatif’ in F Hourquebie and MC Pontoreau (eds), La motivation des decisions des cours 

suprêmes et cours constitutionelles (Bruylant 2012) 6. Also, a mere citation count does not consider the manner 

in which the authority was cited, see FB Cross and others, ‘Citations in the U.S. Supreme Court: an empirical 

study of their use and significance." (2010) 2 University of Illinois Law Review 489, 521. 
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language. This study also confirms the (increasingly) Europe-friendly reputation of the BeCC. 

In 2015, the proportion of cases with citation to either the ECJ or ECtHR climbed up to 38%. 

However, the BeCC does not follow the global trend to cite decisions of foreign national 

courts. It has been noticed that this is not uncommon for European Courts that already give 

European (case) law an important role.
1243

 Another contrast with common law courts is that 

the BeCC rarely resorts to other sources than traditional legal authorities (such as case law). 

Citations to information coming from other sources, such as scientific studies, academic work 

or advice from expert organizations, are very scarce. The proportion of cases citing these 

authorities also hardly grew over the years. Old habits of citation persist, no doubt, because 

judges still feel that only legal authorities are legitimate or because they want to avoid 

criticism. 

With regard to variety in citation density, it is apparent that salient cases are documented with 

more authorities than non-controversial cases. To begin with, a larger panel size, extensive 

media coverage and the involvement of a large group of individuals increases citation density, 

independently of the number of pleas and the type of procedure. These findings imply that 

courts respond to external incentives and that citations serve the purpose of legitimating 

decisions to a public audience. On the one hand, more citations to political agreements in 

salient cases reflect their politically controversial nature. On the other hand, the increase of 

citations to external authorities indicates that the Court looks for ways to show its decision is 

compelled by these sources, rather than by political motives. In contrast, the results are 

inconsistent with regard to the effect of the case outcome. An increase of citation density 

when the Court invalidates or modulates would serve the purpose of convincing the legislator 

to repair the established unconstitutionality. Yet, the results indicate that there is only an 

increase of citations when the Court proclaims a modulation, and this effect is more modest 

than those of the salience indicators. Hence, a tentative conclusion is that the BeCC embeds 

its rulings more strongly when a case is salient, irrespective of the outcome of this case.  

Finally, although this chapter contained some profound findings, it also provides a base from 

which a great deal of further research may proceed. An extended empirical study might 

include an actual citation count for each separate category of authorities or an identification of 

the citation (e.g. which precedent was cited). In particular, identifying the citations would 

allow researchers to execute a network analysis between them.
 1244

 Another surplus would be 

to add a qualitative approach that is capable of probing more deeply, such as interviews with 

court personnel.
1245

 Finally, it would be enlightening to test whether the thoroughness of the 

BeCC’s justification effectively stimulates compliance with its decisions.  

                                                 
1243

 M Bobek, Comparative reasoning in European Supreme Courts (Oxford University Press 2013) 195. Bobek 

states that there is an inverse correlation between the amount of mandatory foreign sources (such as the ECJ and 

ECtHR) and non-mandatory foreign inspiration 
1244

 E.g. J Staben, ‘Colourful Case Law: Citation Analysis of the German Constitutional Court’s Jurisprudence’ 

www.verfassungsblog.de (26 January 2015). This method focuses on the connection of entities and looks for 

conclusions regarding the nature of certain networks and potential relations within. The pictured overall network 

is created by the decisions depicted as dots and the references as lines connecting the dots. 
1245

 DS Law and WC Chang, ‘The Limits of Global Judicial Dialogue’ (2011) 86 Washington Law Review 523, 

527. 

http://www.verfassungsblog.de/
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Chapter 7 – Proportionality analysis  

7.1. Introduction  

 

In the previous section, it was explored how a constitutional court can strengthen a ruling’s 

justificatory ground by referring to relevant, persuasive authorities. However, a proper use of 

citations is not the only method to build a clear, convincing reason-giving. In this chapter, the 

focus is on the structure of the justificatory ground, and in particular on the application of the 

proportionality analysis as an argumentative framework in fundamental rights adjudication. In 

short, this framework sets out the conditions for a limitation of a constitutionally protected 

right to be permissible.
1246

 Essentially, the interference with this right should be reasonably 

justified.
1247

 This justification test consists of four stages, looking into whether (1) legislation 

pursues a legitimate goal, (2) there is a causal relation between the provision and the policy 

goal (suitability stage), (3) the measure impairs fundamental rights no more than necessary to 

accomplish this goal (necessity stage), and (4) the measure does not have a disproportionately 

severe effect on the persons to whom it applies (proportionality stage sensu stricto).
1248

 In 

principle, each step is assessed cumulatively, and failure of a measure to comply with one of 

the steps will render the measure unjustified. This four-pronged test has globally become the 

most prominent method for adjudicating in fundamental rights cases.
 1249

 It gives courts the 

possibility to evaluate the reasonableness of legislation.
1250

 Although the review method is not 

unchallenged
1251

, it is usually praised as a way to ensure that legal measures are not excessive 

in relation to the social problems they are intended to solve.  

Importantly, the proportionality analysis leaves considerable room for judicial discretion.
1252

 

Instead of adhering to strict manifestations of the law, a court can move within the – not so 

                                                 
1246

 A Barak, Proportionality: Constitutional Rights and their limitations (Cambridge University Press 2012) 131.  
1247

 This is the core of the analysis. See for a comparative analysis between European continental countries, 

Canada, the UK, the US and South Africa, P Yowell, ‘Proportionality in United States Constitutional Law’ in L 

Lazarus, C McCrudden and N Bowled, Reasoning Rights: Comparative Judicial Engagement (Hart Publishing 

2014).  
1248

 B Pirker, Proportionality Analysis and Models of Judicial Review: a Theoretical and Comparative Study 

(Europa Law Publishing 2014) 15. A Barak, Proportionality: Constitutional Rights and their limitations 

(Cambridge University Press 2012) 243 and further.  
1249

 For more information on the emergence of proportionality analysis as a global constitutional standard and 

judge-made doctrine, see A Stone Sweet and J Mathews ‘Proportionality Balancing and Global 

Constitutionalism’ (2008) 47 Colombia Journal of Transnational Law, 73; K Möller, ‘Constructing the 

Proportionality Test: An Emerging Global Conversation’ in L Lazarus, C McCrudden and N Bowles (eds), 

Reasoning Rights: Comparative Judicial Engagement (Hart Publishing 2014) 31 and further. 
1250

 P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional Courts in Consolidated and 

Non-Consolidated Democracies’ in P Popelier, A Mazmanyan and W Vandenbruwaene (eds.), The role of 

constitutional courts in multilevel governance (Intersentia 2013) 215. 
1251

 The perceived danger is it may lead to courts assessing which objectives are opportune, putting their own 

policy preferences in the place of those of the legislative branch. See A Barak, Proportionality: Constitutional 

Rights and their limitations (Cambridge University Press 2012) 481 and further; for an extensive overview of 

critical literature see N Petersen, Proportionality and Judicial Activism (Cambridge University Press 2017) 4-6.  
1252

.For instance, Belgian scholars have argued that the execution of the proportionality analysis “does not 

exclude that […] extra-judicial considerations determine the decisions made.”. They added that “anyone who 
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mistaken”. M Adams and D Vanheule, ‘The Theory and Practice of Constitutional Review in the Civil Law: The 

Case of Belgium’ in LJ Wintgens (ed) The Theory and Practice of Legislation (Ashgate 2005) 213.  
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strictly defined - boundaries of the justification test.
1253

 Therefore, it is important to 

understand which factors and processes influence its application in practice.
1254

 

Notwithstanding the prominence of the proportionality analysis in constitutional adjudication, 

there is very little empirical knowledge on its application in practice.
1255

 This is partly due to 

the fact that judicial behaviour studies are usually limited to case outcomes (circumventing 

the justificatory ground), and partly because many empirical analyses concentrate on the US 

Supreme Court, a court that does not explicitly integrate the proportionality analysis in its 

case law. Considering that the test is executed by the BeCC on a regular basis, an empirical 

analysis can reveal which factors explain the variation in its application between different 

types of cases. 

The plan of this chapter is as follows. First, it is explored how courts can use the 

proportionality analysis as a method to build a clear, convincing justificatory ground for the 

ruling (7.2). In short, following its sequential structure enhances the transparency and 

rationality of the decision and can, therefore, stimulate compliance with the outcome. In 

section 7.3, it is explained which data were collected to analyse the Court’s application of the 

proportionality analysis. In particular, in each case where the test failed, it was coded how the 

Court labelled its arguments in order to reach this conclusion. Following this, two analyses 

are executed of the collected data – one with a descriptive and one with explanatory focus. 

First, in section 7.4, the registrations for each separate variable are discussed, providing an in-

depth qualitative analysis. The focus is on the signals that reach the legislative branch by 

formulating the proportionality analysis in a particular way. Second, the application of the 

proportionality analysis is studied from a strategic perspective (7.5). The main idea is that the 

Court can employ vaguer language, thus not applying the proportionality to its full extent, as a 

strategy to protect itself against institutional challenges while striking down a policy to which 

it objects. Building on other empirical research relating to opinion clarity, a set of five 

hypotheses is developed. These hypotheses relate to the influence of case salience, 

international human rights law and legislative deficiencies on the Court’s use of the 

proportionality analysis to establish a violation. A logit model is tested to explore which 

factors affect the Court’s case law.   

 

 

 

 

                                                 
1253

 S Dothan, Reputation and Judicial Tactis (Cambridge 2015) 36. 
1254

 Therefore, this chapter contributes to a particular line of scholarship which focuses on the way the 

proportionality test operates (or ought to operate) in practice, in the actual resolution of cases. On this and other 

lines of research with regard to the proportionality analysis, see K Möller, The Global Model of Constitutional 

Rights (Oxford University Press 2012) 33.  
1255

 The first set of empirical evidence in this regard was provided in R Sulitzeany-Kenan, M Kremnitzer and S 

Alon, ‘Facts, Preferences and Doctrine: An Empirical Analysis of the Proportionality Judgment’ (2015) 50 Law 

& Society Review 348. Yet, this study was executed in an abstract, experimental setting and does not analyse the 

actual application by a particular court; Another recent publication contains a descriptive analysis of the case law 

of the German, South African and Canadian Constitutional Court, see N Petersen, Proportionality and Judicial 

Activism (Cambridge University Press 2017).  
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7.2. A deliberative perspective: a structured approach to the proportionality analysis  

 

One of the ideas expressed in the normative framework is that the main source of legitimacy 

is a justification grounded in arguments that are reasonably acceptable to others, rather than 

authority. When legislation is challenged before a constitutional court, the proportionality 

analysis provides a framework to evaluate the justification given by the legislator. At the same 

time, it can also be used as a method to motivate the judicial decision.
1256

 Although the test 

has globally been accepted as a method in constitutional adjudication, there are differences 

between courts with regard to how they construct the test and the emphasis that they put on 

the different stages. Some courts apply the test to its full extent, as a structured framework 

that should be cleared in a sequential order, while others approach the four stages as factors to 

be taken into account in one global test. The latter approach usually ends with the conclusion 

that ‘all things considered’ the challenged measures are constitutional or not.
1257

 While 

applying the justification test to its full extent should be encouraged from a deliberative 

perspective, a more loose approach provides courts more leeway to strategically formulate its 

opinion when pushback is expected from the legislative branch. As will be further explored in 

the descriptive analysis, the BeCC has a more mixed approach, opting to be specific in some 

cases and vaguer in others. Explaining this variation in the case law of the BeCC will be the 

main focus of the regression analysis. Yet, before embarking upon the empirical analysis, this 

section provides an overview of the advantages of the structured approach. This provides the 

necessary background to evaluate the Court’s case law from a deliberative perspective.  

First, the proportionality analysis provides a structure which guides judges through their 

reasoning process. It breaks down the complex question of whether a policy decision is 

constitutionally legitimate into a series of smaller questions that can be analysed one by one. 

If properly applied, this ensures that the judicial analysis addresses comprehensively all 

relevant issues, instead of blending questions that should be addressed separately.
1258

 By not 

skipping ahead to the last stage (proportionality sensu stricto) or engaging in a mere broad-

brush balancing, fundamental rights receive protection that cannot be “balanced away”.
1259

 

Experimental research has shown that applying the full proportionality analysis reduces the 

probability that legislation passes the test.
1260

 Although the aim of the proportionality analysis 

should not be to establish more violations, such findings suggest that a structured approach 

provides more protection for citizens than broad-brush balancing. 

                                                 
1256

 As Matthias Kumm put it, “proportionality based judicial review institutionalizes a right to justification that 

is connected to a particular conception of legitimate legal authority” M Kumm, ‘The Idea of Socratic 

Contestation and the Right to Justification: The Point of Rights-Based Proportionality Review’ (2010) Law and 

Ethics Human Rights 142. 
1257
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Lavrysen, ‘Don’t Use a Sledgehammer to Crack a Nut: Less Restrictive Means in the Case Law of the European 

Court of Human Rights’ (2015) 15 Human Rights Law Review 139, 141. 
1258

 K Möller, The Global Model of Constitutional Rights (Oxford University Press 2012) 179; A Barak, 

Proportionality: Constitutional Rights and their limitations (Cambridge University Press 2012) 461. 
1259

 A Baker, ‘Proportionality’ in H Fenwick (ed) Judicial Review (LexisNexis 2014) 274.  
1260
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Sulitzeany-Kenan, M Kremnitzer and S Alon, ‘Facts, Preferences and Doctrine: An Empirical Analysis of the 

Proportionality Judgment’ (2015) 50 Law & Society Review 348, 373. 
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Next, the framework functions as a filter reducing the number and quality of reasons to be 

taken into account.
1261

 The structured approach clarifies which information will be relevant at 

each stage of the enquiry, making the decision-making procedure more efficient.
1262

 In 

particular, while the ‘legitimate purpose’ and ‘balancing’ stages invoke a normative judgment, 

the ‘suitability’ and ‘necessity’ test mainly entail factual assessment of the means-end relation. 

Although the framework does not dictate one correct answer
1263

, it obliges the court to operate 

within reasonable boundaries. Arguments based on personal bias, coercion or other irrational 

motives cannot be acceptable.
1264

 Research has shown that the effect of such legally irrelevant 

elements is less pronounced under a full application of the proportionality analysis.
1265 

Drawing on case-relevant information, rather than being driven by political pressure and 

personal opinion, is relevant to ensure public support for the decision.
1266

 When the reason-

giving is perceived as a ‘cover-up’ for the fact that the Court is actually making its decision 

according to its own beliefs, this would undermine the legitimacy-securing potential of the 

proportionality analysis.
1267

 

 

Further, the fixed character of the framework enhances transparency on how the decision 

came about.
1268

 In particular, by following the structured approach, it is articulated more 

precisely why a particular decision is unconstitutional. This assists litigants, the legislator and 

broader communities to better understand how the Court has reached a conclusion.
1269

  By 

explaining which of the standards has not been met, the Court makes clear whether and which 

space is left for legislative response.
1270

 Systematic studies on the implementation of US 

Supreme Court opinions have suggested that greater precision in the wording of an opinion 

does indeed promote implementation.
1271

 Although the legislature can come up with 

alternative solutions to advance its own views, following the Court’s advice makes it more 
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Comparative Law, 463, 480; JH Gerards, Judicial Review in Equal Treatment Cases (Martinus Nijhoff 

Publishers 2005) 659. 
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182. 
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Publishers 2005) 69-70; A Barak, Proportionality: Constitutional Rights and their limitations (Cambridge 

University Press 2012) 462. 
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likely that future challenges are rejected.
1272

 Yet, this potential for opinion clarity can only be 

realised when the Court is clear about which elements the test comprises and about the role 

played by each.
1273

 On the long run, a better understanding of the Court’s case law increases 

confidence in the Court as an institution.
1274

  

A final reason for courts to apply the full proportionality analysis is that this may prompt the 

legislator to adopt the same standard of approach and act reasonably.
1275

 The proportionality 

analysis is not specifically designed for implementation by courts, but may serve as a general 

test for the limitation of rights.
1276

 Scholars have argued that the rise of the proportionality 

analysis can be explained as part of the global spread of a ‘culture of justification’, a 

constitutional culture which puts justification at its centre. Moreover, the proportionality 

analysis is considered the central device to ensure the flourishing of a culture of justification. 

The judiciary is particularly identified as an institution that has the tools to impose rationality 

and reasonableness on other authorities.
1277

    

7.3. Establishing a violation on the basis of the proportionality analysis: coding the 

BeCC’s case law 

 

The vast majority of the cases brought before the BeCC deal with a challenge based on a 

violation of a constitutionally protected fundamental right.
1278

 Moreover, inspired by the case 

law of the ECtHR
1279

, the Court has adopted the proportionality analysis as a framework to 

investigate these challenges.
1280

 In particular, shortly after the Court received the competence 
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to review legislation against articles 10 and 11 of the Constitution (equality clause), it ruled 

that “an unequal treatment may be allowed insofar there is an objective and reasonable 

justification for the criterion for differentiation.”
1281

 From 1994 onwards, the BeCC changed 

the standard formulation to “insofar the differentiation is rooted in an objective criterion and 

is reasonable justified.”
 1282

 Hence, the Court approach consists out of two steps.
1283

 First, the 

Court examines whether the differential treatment is based upon an objective criterion and 

second, whether the measure is justified. As mentioned above, the justification test entails 

four steps: an examination of the legitimacy of the legislative objective and the suitability, 

necessity and proportionality of the challenged measure in relation to that objective.  

To analyse how the Court applies this test in practice, a specific subset of cases is examined: 

those fundamental rights cases where the proportionality analysis led to the establishment of a 

violation (n=631).
1284

A descriptive and explanatory analysis of this subset provides 

particularly interesting perspectives. First, in the descriptive section, the focus is on how the 

Court communicates with the legislative branch. In the chapter on case outcomes, it has been 

argued that a legislative response is usually only expected when the Court proclaims an 

invalidation or modulation. Hence, the Court can provide assistance on which direction to 

take by indicating more precisely - with reference to the separate stages - why the 

proportionality analysis failed. Conversely, when rejecting the challenge, the Court should in 

principle clear all stages of the sequential proportionality analysis. Second, when establishing 

a violation, there is a more pronounced conflict between the Court and the parliamentary 

majority.
1285

 When anticipating pushback from the legislative branch, the Court may attenuate 

the ruling by making adaptions in its application of the proportionality analysis. This would 

be in line with the previous findings in chapter five, which showed that strategic 

considerations do not necessarily determine whether a violation is found, but does affect how 

the ruling is formulated if one is established. In particular, in the majority of the (highly) 

salient cases, a substantive or temporal modulation is proclaimed. This does not mean that no 

variation is the application of the proportionality analysis is expected in cases where no 

violation is established
1286

, but that this is likely affected by other dynamics.
1287

 In particular, 
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considering that overall less resistance is anticipated in these cases
1288

, there is no similar need 

to use strategies to stimulate the legislator to comply.
1289

 

For each case in this subset of data, one of seven dichotomous variables was coded. An 

overview can be found in table 1. The last column of this table presents the number of cases 

(n) where each variable was coded, and in which proportion (%) of the total number of cases 

in which the proportionality analysis led to the finding of a violation (n=631).
 1290

  

 The first five variables (a-e) refer to situations where the Court explicitly mentioned 

during which stage of the proportionality analysis the constitutional violation was found. In 

other words, in these cases, the Court was specific on the grounds for establishing the 

violation. The other two other variables (f-g) were coded in cases where the Court only 

concluded that the legislation was “not (reasonably) justified” (f) or when it simply stated 

there was a “discrimination” or “violation of articles 10 and 11 of the Constitution” (g). 

Hence, in contrast to the first five situations, the Court remains vaguer on why a violation was 

established. Importantly, I relied on the classification that the Court itself gave his arguments.  

Whether or not the Court has correctly labelled its arguments can be subject to debate.
1291

 Yet, 

the focus here is how the Court uses the proportionality analysis as method to motivate its 

decisions. Using this classification has the advantage of giving insight in what the Court itself 

finds a proper way to formulate its decision. A more in-depth discussion on these sequential 

stages follows in the descriptive analysis (7.4.). 

 Dichotomous variables  

Specific (a) The measure is not objective  4 (1%) 

 (b) Legislative objective is not legitimate 0 (0%) 

 (c) The measure is not suitable to advance the legislative 

objective 

117 (19%) 

 (d) There are less restrictive means to advance the legislative 

objective 

22 (4%) 

 (e) The measure is disproportionally harmful  233 (37%) 

Vague  (f) Only conclusion: ‘unreasonable’ 285 (45%) 

 (g) There is a ‘discrimination’ or ‘violation of articles 10 and 

11 the Constitution’   

48 (8%) 

Table 1 – Overview of the variables related to the application of the justification test  

 

                                                 
1288

 Petersen argues confirming legislation does not pose a‘legitimacy issue’ because the legislator is spared, see 
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7.4. The Court’s application of the step-by-step framework: descriptive and 

qualitative analysis  

 

In what follows, the selected subset of the data is analysed qualitatively. In particular, for each 

variable mentioned above, explanations are explored for the (in)frequent occurrence of that 

particular situation. Although the number of registrations for each variable is somewhat 

limited for an extensive statistical analysis, the qualitative approach allows me to develop a 

more in-depth analysis of the registered cases and contextualize the results. The findings are 

illustrated by several examples from the BeCC’s case law.  

7.4.1. Subjective of the criterion for differentiation (n=4) 

 

Before engaging in the justification test, the Court evaluates whether the criterion for 

differentiation is determined by objective facts and not by personal or subjective 

appreciation.
1292

 However, in the vast majority of the cases, this ‘objectivity stage’ ends in an 

approving conclusion saying that ‘the criterion for unequal treatment is objective’.
 1293

  Hence, 

most constitutional infringements are established in a later phase of the proportionality 

analysis.  

Only on rare occasions, the BeCC has explicitly called into question the objectivity of the 

criterion for unequal treatment (n=4). Of those cases, two relate to the same topic –the 

harmonisation of labour regulations for ‘workmen’ and ‘service employees’.
 1294

 The criterion 

selected by the legislature, the mainly ‘manual’ or ‘intellectual’ nature of their work, was 

pushed aside by the Court because it was not considered objective (nor reasonably 

justifiable).
1295

 In addition, two other cases were coded in this category: one relating to 

company law
1296

 and another one relating to social security law.
1297

 In both cases, the Court 

did not only question the objectivity of the challenged measure, but also its suitability.
1298

 

Hence, in none of the above cases, the BeCC found legislation unconstitutional for the single 

reason that the criterion for unequal was not objective.  

There are two possible explanations for the limited number of cases in this category and the 

constant blending with other stages of the proportionality analysis. First, the Court may be 
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reticent to invalidate legislation during this preliminary stage, because this would intrude 

upon the legislator’s policy freedom. However, more probable is that very little legislative 

actions are rooted in a subjective criterion for unequal treatment. One can expect that such 

initiatives are already filtered out during the legislative procedure and, therefore, do not reach 

the Constitutional Court.    

7.4.2. Illegitimate policy objective (n=0)  

 

Once established the measure is based on an objective criterion, the following step is the four-

staged justification test. Since this test mainly entails a means-ends comparison, the BeCC’s 

starting point is to ascertain the legislator’s intentions. To do so, it can resort to preparatory 

parliamentary documents. As discussed in section 6.4.4., the BeCC refers quasi-automatically 

to these documents, especially in fundamental rights cases. In addition, the defending party 

may also introduce new ‘post hoc’ arguments during the review procedure. In particular, some 

policy decisions may have been implemented for reasons deemed unacceptable at the moment 

the case is lodged before the Court, but can still be justified by reference to other legitimate 

purposes. However, the court should be careful when the previous purpose affected the terms 

of the law, which may be found incapable or unnecessary to achieve the new aim.
1299

   

Essentially, by adopting the measure, the legislator should aim to further a legitimate purpose. 

This aim cannot go against the democratic values on the state, such as the equal status of all 

human beings or equal respect to be shown for an (ethical) view.
1300

 For example, an 

illegitimate purpose would be to discriminate on the ground of racial differences or sexual 

preferences.
 1301

 Some scholars argue that the legislator should show it is constitutionally-

authorized to take the challenged measure.
1302

 Pursuing an illegitimate purpose makes the 

statute unconstitutional in se, which is different from a purpose that may be legitimate but 

cannot justify the measure (for instance, because it is not important enough).
1303

 An 

evaluation of this importance occurs at a later stage of the analysis, in particular during the 

proportionality test sensu stricto, which involves weighing up the harms caused against the 

benefits of the infringing measure. Hence, the ‘legitimate purpose’ requirement leaves 

                                                 
1299

 For examples from the ECtHR case law, J Rivers, ‘Proportionality and Variable Intensity of Review’ (2006) 

65 Cambridge Law Journal 174, 
1300

 K Möller, The Global Model of Constitutional Rights (Oxford University Press 2012) 188. 
1301

 An example from the South-African Constitutional Court is SACC 15 October 2004, no CCT 49/03 Bhe and 

Others v Khayelitsha Magistrate and Others. In this ruling, the SACC states that the challenged provision “was 

enacted as part of a racist programme intent on entrenching division and subordination”. Another example is 

the case SACC 9 October 1988 National Coalition for Gay and Lesbian Equality and Another v Minister of 

Justice and Others no CCT 11/98, relating to a provision that made sexual intercourse between consenting males 

a criminal offence. The Court stated that “the enforcement of the private moral views of a section of the 

community, which are based to a large extent on nothing more than prejudice, cannot qualify as such a 

legitimate purpose.” See also N Petersen, ‘Proportionality and the Incommensurability Challenge – Some 

Lessons from the South African Constitutional Court’ (2013) New York University Public Law and Legal 

Theory Working Papers 1, 10, footnote 68. 
1302

 A Stone Sweet and J Mathews ‘Proportionality Balancing and Global Constitutionalism’ (2008) 47 

Colombia Journal of Transnational Law, 73, 76. 
1303

 In some other jurisdictions, this stage is characterised in another way. The Canadian CC, for example, states 

that the objective must be of ‘sufficient importance to warrant overriding a constitutionally protected right or 

freedom’. See D Grimm, ‘Proportionality in Canadian and German Constitutional Jurisprudence’ (2007) 57 

University of Toronto Law Review 383, 388. 



224 

 

considerable room to the legislative branch to shape policy according to its views on which 

social or economic goals to pursue.
1304

 Hence, the threshold to reject legislation during this 

step is considerably high. Nonetheless, including it in the review process can have a 

disciplining effect on the legislator. By forcing him to identify permissible arguments whose 

actual strength can then be examined in the later stages of the test, the Court pushes the 

legislative branch on the right track.
1305

  

The data confirm that the Court – similarly to other constitutional and international courts
1306

 

- is extremely reluctant to label the legislative objective as ‘illegitimate’.
 1307

 Conversely, the 

Court does regularly mention that the legislative purpose is legitimate.
1308

 There are several 

explanations for this finding. First, legislative initiatives prompted by an illegitimate purpose 

are likely to be filtered out by the Parliament – and therefore do not reach the Court. Next, 

explicitly claiming the legislator has pursued an illegitimate aim is delicate in light of the 

separation of powers. In principle, it is a prerogative of the legislative branch to determine 

which policy goals to pursue.  Hence, by not making an explicit claim about the illegitimacy 

of the stated objective, the Court may want to avoid criticism that it is making decisions that 

are principally reserved to the legislative branch.  

Rather than declaring a legislative purpose “illegitimate”, the Court prefers to express 

scepticism and state that the measure cannot be justified by that purpose (infra, option 6). In 

particular, in some cases, a negative attitude of the Court towards the legislative purpose 

could be ascertained.
1309

 For instance, in case no 198/2005
1310

, the BeCC criticized that the 

challenged fiscal regulation was merely driven by financial considerations. The Court argued 

that such legislative objective was insufficient to justify the challenged measure.
1311

 Another 

example where the Court questioned the desirability of the stated purpose is case no 33/93.
1312

 

The preparatory parliamentary documents showed that the legislative measure was merely a 

validation of an executive decision. By doing so, the legislator had wanted to ‘secure’ its 
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decision. Yet, the Court argued that this justification was insufficient, in particular because 

the validation was driven by the willingness to avoid a review by the Council of State (which 

is only competent to review executive decisions).
1313

 Notwithstanding the negative attitude 

towards the legislative objective, the Court did not explicitly label it as illegitimate. Stating 

that the purpose is ‘insufficient’ to justify the measure does not confront the legislator in the 

same way as an illegitimacy judgment would. Hence, this may be understood as a strategy of 

the Court not to provoke a conflict with the legislator and protect itself against reprisals.  

7.4.3. Suitability (n=117) 

 

Further, the suitability test
1314

 sets out a factual and normative plausibility threshold.
1315

 More 

specifically, a measure is not suitable when it cannot advance the stated purpose. Such lack of 

fit can be due to alternative motives or to a lack of diligence when drafting the measure. First, 

the measure may be adopted to pursue another objective than the one reported by the 

legislature. Hence, the review procedure can reveal that the means are ineffective to advance 

that objective. Secondly, the effectiveness of measure may not have been appropriately 

investigated.
1316

 Such ex ante legislative evaluation may be circumvented due to time pressure, 

or because it was not considered necessary to ensure its acceptance. In particular, the political 

success of the measure often depends on whether the general public believes that the measures 

are effective.
1317

 When the Court criticizes the relevance of the measures taken, this sends a 

particular signal to the legislative branch. More specifically, the legislator may be allowed to 

pursue the same policy goal, but with other, suitable means.  

In principle, the evaluation of the causality between the intended goal and the means chosen 

should be ascertained on the basis of standards which derive from scientific perceptions of 

cause and effect. Yet, this may prove particularly difficult when the court is confronted with 

complex issues or a policy area where a large number of factors determine the effects of a 

particular measure. When the measure has already been in place for a while, it is easier to 

determine whether the intended effects have been achieved. However, when this is not the 

case, the court should make a probability estimation of the measure’s effectiveness. In a 

previous part of this thesis (2.3.2.4.), it has already been discussed how courts may deal with 

such empirical questions. In general, neither can a court require absolute certainty of a proven 

result, nor should the mere statement that a result ought to be achieved be found to be 

sufficient.
1318

 In order to know how effective a policy might be, a court is often reliant on 
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others to provide evidence. In particular, it can attach weight to the decision-maker’s (or 

another party’s) expertise in the course of arriving at its decision.
1319

  

Often, in cases before the BeCC, there is uncertainty on whether any particular measure will 

achieve its end. Sometimes, the BeCC shows deference to the legislative branch by approving 

legislation notwithstanding the uncertainty on the challenged measure’s adequacy. For 

instance, in case no 41/93
1320

, there were doubts on the dissuading effect of a tax on specific 

waste materials. Yet, the Court confirmed that it belongs to the democratically elected 

branch’s to evaluate which measures are appropriate. The Court declared the legislation 

constitutional, although the measure was considered not completely adequate to advance the 

stated purpose.
1321

  

Nonetheless, the data show the BeCC does occasionally establish a constitutional violation 

due to a lack of causal relation between the challenged measure and the stated purpose.
1322

 In 

particular, the results show that this situation occurred in approximately one fifth of the 

studied subset of cases (n=117, 19%). The BeCC employs a variety of wordings (not 

pertinent
1323

, relevant
1324

, adequate
1325

 or effective
1326

) to indicate that the measure could not 

advance the stated purpose. 

The Court’s evaluation of the measure’s effectiveness is usually based on an analytical – and 

not empirical - understanding of cause and effect. An example can be found in case no 

39/90
1327

 relating to the formal recognition of a child by its biological father. To avoid 

recognitions by men who are not the biological father, but claim that they are as a gesture to 

the mother, the legislator made the recognition conditional on the permission of the mother. 

However, this condition is ineffective because the mother would give this permission even 

though she is well aware that the man in question is not the biological father.
1328

  Another 

example is case no 152/2015
1329

 related to certain appointment rules for judges. The BeCC 

noted that the legislator had installed these rules in order to consistently guarantee their 

capability. However, considering that some judges were exempt from these rules, the 

measures taken were not effective to guarantee this legislative purpose.
 1330

   

 Hence, the Court is reluctant to rely on (scientific) expertise when evaluating a 
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measure’s adequacy.
 1331 

Only in five cases, a reference to scientific evidence was registered 

and the measure was found unsuitable. Moreover, solely in case no 89/2011
1332

, the discussed 

evidence actually served to reach that conclusion. Remarkably, in this case, the Court had 

been instructed by the ECJ to check for evidence. Therefore, the Court requested the 

government of the French-speaking Community to bring forward document that could 

substantiate their arguments. On the basis thereof, the Court invalidated some of the 

challenged measures because they were not relevant to ensure the protection of public health. 

In the other cases, the evidence was either discussed in another part of the judgment or the 

expertise did not deal with the effectiveness of the challenged measure. The Court’s 

reluctance to deal with empirical evidence has already been discussed in the chapter on its 

citation practices. Yet, without engaging in a more factual understanding of cause and effect, 

the BeCC’s application of the suitability test maintains a rather ad hoc character. It can be 

recommended to the Court to develop a set of rules determining the distribution of burden of 

proof among the parties involved in the review procedure. 

7.4.4. Necessity (=23) 

 

Next, the necessity step
1333

 involves an evaluation of whether the policy objective could have 

been effectively pursued by other measures that are less burdensome or disadvantageous. 

Such ‘overbreadth’ often presents a risk for minority groups, in particular when their rights 

are limited in light of the public interest.
1334

 The protection of these minorities against the 

abuses of majority rule is an essential aspect of the Court’s role as deliberative institution. The 

signal that reaches the legislator when the measure is found unnecessary is that he may be 

able to pursue the same objective but by less invasive means. More generally, the necessity 

test should incite the legislator to engage closely with the effects of the measures he wants to 

impose. He should consider all alternatives in relation to the stated objective and the 

fundamental rights in question. Sometimes, courts explicitly put forward alternatives that 

would have been acceptable. Nonetheless, this cannot withhold the legislator to investigate 

and opt for other alternatives.  

In principle, the necessity test implies a judicial assessment of the availability and quality of 

hypothetical alternatives. In order to render the legislation truly unnecessary, the alternative 

measures should realize the purpose ‘at the same level of intensity and efficiency’.
1335

 Just 

like in the previous stage, this search for optimisation requires a factual evaluation of the 

effects of the challenged measure and of the alternative measures.
1336

 This often involves a 
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degree of speculation and raises the same issues relating to the availability of factual and 

technical knowledge.
1337

 Evaluating alternatives is not only a difficult and time-consuming 

exercise, but also one that is usually reserved to the political branch. In principle, the 

legislator has more expertise or can rely on more expertise (though consultations) in order to 

find the least restrictive means. Yet, if the Court simply accepts the legislator’s assessment, it 

would fail to provide protection against majoritarian abuses.
1338

 Evidence on alternative 

means, their restrictiveness and effectiveness, can also be provided by the parties challenging 

the legislation on that ground.
1339

 Most courts (such as the BeCC) are unwilling to impose a 

high burden of proof by requiring ‘cogent and persuasive’ evidence in connection to the 

necessity test.
1340

 The reality of policy-making is that there is often uncertainty as to the 

precise effects of the various alternatives. Because of the practical difficulties arising during 

this stage, some even argue that courts should limit their evaluation to whether the measure is 

a reasonably adequate attempt to solve the problem (the suitability stage).
1341

 

Generally, the BeCC is reluctant to look into alternative measures. In several rulings, the 

Court has explicitly declared itself incompetent to evaluate whether the pursued purpose 

could have been reached with other, less burdensome measures. An example is one of the first 

cases dealing with an alleged unequal treatment, case no 23/89
1342

, where the Court stated that 

the review against the equality principle only entails an evaluation of the objective and 

adequate nature of the challenged measure, and the proportionality between the measures and 

the stated purpose.
 1343

 Such statement, based on the idea that it is up to legislator to compare 

and select appropriate measures, has been repeated in several other, more recent, rulings.
1344

  

Nonetheless, the Court does rarely invalidate legislation with reference to the unnecessary 

character of the challenged measure (n=22). If so, the Court usually adds that the policy 

purpose could be advanced by other, less intrusive measures. More specifically, the Court 

either points at an existing measure that can serve as alternative
1345

 or formulates suggestions 

for new measures to adopt
1346

.
1347

 An example of the first situation can be found in no. 

                                                 
1337

 E Brems and L Lavrysen, ‘Don’t Use a Sledgehammer to Crack a Nut: Less Restrictive Means in the Case 

Law of the European Court of Human Rights’ (2015) 15 Human Rights Law Review 139, 147. 
1338

 Ibid. 
1339

 In Canada, this information is usually brought forward by the parties. D Grimm, Proportionality in Canadian 

and German Constitutional Jurisprudence (2007) 57 University of Toronto Law Review 383, 388-93 
1340

 For a discussion of the case law of the Canadian and German Supreme Courts, see D Grimm, Ibid 390. Cases 

before the USSC are usually centred on the minimal impairment test. Consistent with its approach related to the 

efficacy of challenged means, the USSC often relies on empirical evidence when evaluating the alternatives. P 

Yowell, ‘Proportionality in United States Constitutional Law’ in L Lazarus, C McCrudden and N Bowled, 

Reasoning Rights: Comparative Judicial Engagement (Hart Publishing 2014) 110. C Bateup ‘Expanding the 

Conversation: American and Canadian Experiences of Constitutional Dialogue in Comparative Perspective’ 

(2006) 44 New York University Public Law and Legal Theory Working Papers 6, 8-9.  
1341

 B Challenor, ‘The Balancing Act: a Case for Structured Proportionality Under the Second Limb of the Lange 

Test’ (2015) 40 The University of Western Australia Law Review 267, 276 and further.   
1342

 BeCC 13  October 1989, no 23/89 
1343

 Ibid B.2.7 
1344

 BeCC 1 April 1998, no 37/98, B.5.2; BeCC 25 maart 2003, no 35/2003, B.13.8; BeCC 31 July 2008, no 

110/2008, B.8.3 and B.8.5. 
1345

 E.g. BeCC 10 July 2008, no 101/2008, B.25.1; BeCC 19 December 2013, no 169/2013, B.21.2.  
1346

 E.g. BeCC 30 January 2007, no 25/2007, B.12.; BeCC 12 July 2012, no 88/2012, B.37. 
1347

 In some cases, the Court mentions there exist alternative measures, without specifying which exactly, see e.g. 

BeCC 21 December 1990, no 39/90, B.4.3.; BeCC 19 January 2005, no 16/2005, B.6.2. 



229 

 

101/2015. In order to ensure the “liveability” in neighbourhoods with social housing projects, 

the legislator allowed housing services to dissolve the tenure agreement without prior judicial 

oversight. Yet, the BeCC argued there were already possibilities to take action against tenets 

who acted in breach of the housing agreement, making it unnecessary to take away this 

judicial guarantee.
 1348

 An example of a case where the Court suggested adopting an 

alternative was case 88/2012
1349

. The challenged measure was part of a reform on the 

administrative procedure in migration issues. In order to accelerate the procedure, the 

legislator had abolished the possibility (which was previously an obligation) for the initiating 

party to introduce an additional memorandum. The Court argued that this absolute 

abolishment infringed upon the rights of defence. The Court suggested to, instead, make the 

additional memorandum optional and introduce a strict deadline.
1350

 Exceptionally, the Court 

merely mentions the measures are unnecessary, without even considering the possibility of 

existing or hypothetical alternatives. An example is the above mentioned case no 23/89. In 

particular, the BeCC denounced the provision because the challenged measures 

disproportionally impaired the constitutionally protected freedom of expression, without this 

being necessary to advance the stated purpose.
1351

 The Court’s reluctance in this case can be 

explained by the fact that it had, in the same ruling, declared itself competent to judge 

alternative measures.  

Not only is the failure of the necessary step rare, it is also usually not the single decisive 

element to establish the violation. More specifically, like many other courts
1352

, the Court 

usually combines this conclusion with either a failure of the proportionality or suitability stage.

 The ambiguity in the Court’s approach is reflected, again, in case 23/89. In this early 

ruling, the Court drew an explicit equivalence between the necessity and balancing stage. In 

several other cases, the Court has continued this approach.
1353

 Another interesting example is 

case no 172/2015, where the Court reviewed legislation relating to the retirement rights of 

citizens who were victimized during the Second World War. Because the granting of this 

pension was made conditional on a continuing residence in Belgium, there was a potential 

conflict with the freedom of movement and residence within the European Union. Therefore, 

the Court referred to ECJ case law to underpin its decision. In particular, the BeCC cited an 

ECJ ruling in which it was concluded that a similar measure (in Poland) violated European 

Law.
1354

 In particular, the ECJ argued that “while the restriction […] is capable of being 

justified by objective considerations of public interest […], that restriction must also not be 

disproportionate in the light of the objective pursued. […] The requirement of residence […] 
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must be held to be disproportionate, since it goes beyond what is necessary […].”
1355

 The 

BeCC simply concluded that the measure violated articles 10 and 11 of the Constitution ‘for 

the same reasons’.          

 In other rulings, the Court fuses the necessity and suitability stage. For instance, in 

case no 39/2007
1356

, the Court needed to evaluate certain mathematical formulae to calculate 

an insurance contribution. The litigants, several insurance companies, argued that the chosen 

formulae could harm their interests without a proper justification. The Court found that the 

pertinence of the formulae could not be established and that, at the same time, other, less 

invasive means were available to secure the legislator’s purpose.
1357

    

 Only occasionally, the existence of less intrusive means alone is sufficient to conclude 

that the challenged measure violates the Constitution. This was the case in ruling no 

105/2007
1358

, where the Court dealt with criminal procedure legislation. In some specific 

procedures (e.g. relating to terrorism), the legislator had authorized a single court to evaluate 

the regularity of the criminal investigation, without the possibility of appeal against its 

decision. The legislator argued that this served the purpose of protecting the confidentiality of 

sensitive information. Yet, the Court stated that this measure was unnecessary to secure this 

purpose, in particular because any Belgian judge is bound by professional secret. Hence, the 

legislative goal can be secured without taking any measures, while at the same time 

guaranteeing the right of appeal.
1359

   

The practice of fusing several stages into one has been criticized as judicially insincere, 

because it obscures the internal logic and structure of the proportionality analysis.
1360

 Clarity 

about what elements the proportionality analysis comprises and which role is played by each 

is essential in the interests of opinion clarity and transparency. Also, as discussed below, the 

impact of the judicial decision on the breadth of legislative discretion is different when the 

narrow proportionality test fails than when it is established that less restrictive means are 

available.
1361

 

In conclusion, although the necessity step can be conceived as logically distinct from the other 

stages, the BeCC mostly takes into account the existence of alternative, less burdensome 

measures as an element in the overall evaluation of the measure’s justifiability.
1362

 This 
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reluctance to engage more strongly in a factual evaluation of various alternatives reflects that 

the Court does not want to enter into the policy debate. By doing so, the Court can avoid the 

criticism that it is making decisions that actually should be made by the legislative branch.  

7.4.5. Proportionality sensu stricto (n=233) 

 

Finally, the proportionality test sensu stricto relates to the actual balance between potential 

harm caused by the measure and the benefits to be gained. Even if the challenged measure is 

suitable and necessary, it may still violate the Constitution when it produces an impact that 

outweighs the benefits achieved by the measure.
1363

 The more deleterious the effect of the 

measure, the more important the policy goal will have to be. Although this balancing exercise 

comes at the end, it is considered the core of the justification test.
1364

  

The costs and benefits to be weighed are generally not quantifiable, and thus not 

mathematically commensurable.
1365

 Therefore, in contrast to the factual thresholds built in the 

suitability and necessity test, there are no common yardsticks to set different values against. 

As a mainly normative evaluation, the proportionality test gives the Court more discretion to 

weigh the values and interests at stake.
1366

 If the Court establishes with reference to the 

balancing stage, it has to justify why its valuation of the competing interests at stake is 

superior to the valuation of the legislature. The balancing stage is often looked at with distrust 

because it would enable courts to give judgment on the appropriateness of legislation, while 

they are actually only competent to assess its legality. Moreover, the Court should evaluate 

the measure’s proportional nature after all previous stages have been cleared. If so, the finding 

of a violation during this stage would mean that even the least restrictive means are 

unacceptable. In other words, while the suitability and necessity test are concerned with 

whether the stated objective can be pursued in a particular way, the proportionality test sensu 

stricto would determine whether it can pursued at all.
1367

 Because of the impact of such 

decision upon the breadth of legislative discretion, it is considered a bolder judicial endeavour 

than invalidating legislation during one of the previous stages.  

Notwithstanding these reservations, the data show that the BeCC is not reluctant to declare 

legislation disproportional. Moreover, there are as many cases nowadays as in the beginning 

of the Court’s existence where an infringement is established with reference to the balancing 

stage. At the moment the BeCC was established, the proportionality analysis was already 

widely accepted and used by other European Courts. As Petersen argued, the probability that 
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a court uses balancing is in line with the strength of their institutional position and the degree 

to which the proportionality test is accepted in legal scholarship.
1368

  Hence, it is not 

surprising that the balancing stage is prominent in the BeCC’s case law. Another explanation 

could be the Court’s reluctance to engage with a factual evaluation of the suitability and 

necessity stage. When there is no concluding evidence available, the Court may want to 

circumvent the suitability and necessity stages and leap over to the conclusion.1369  

 

Usually, the Court does not clear all previous stages before engaging in the proportionality 

analysis sensu stricto. Hence, in contrast to above, these rulings do not necessarily indicate 

that the objective cannot be pursued at all. A good example to illustrate the Court’s approach 

is case no 105/2013
1370

, where the BeCC evaluated the existing conditions to initiate a 

challenge against the presumption of paternity. In particular, the provision excluded the 

possibility to take this initiative for a potential biological father when there is an affective 

relation ‘(”bezit van staat”) between the child and its mother’s husband. The BeCC argued 

that the legislative purpose underlying this condition, in particular protecting ‘familial peace’ 

and the children’s interests, is legitimate. In addition, the measure was considered pertinent to 

pursue this goal, in particular by avoiding that biological reality always prevails on a socio-

affective situation. Yet, by introducing the existence of such an affective relation as an 

absolute ground for inadmissibility, the judiciary (applying the measure in practice) cannot 

take into account the interests of all involved parties. Hence, the potential harm caused to the 

biological father was found to be disproportional to the benefits to be gained. The measure 

was declared invalid.
1371

 The Court did not explicitly investigate whether less restrictive 

means were available. Hence, the ruling remains unclear on whether other measures, that are 

not as absolute, may have been considered acceptable. Rulings such as these are very 

common, because the BeCC usually circumvents the necessity stage, or fuses both stages into 

one (see supra 7.4.4.). Moreover, in some rulings, the BeCC only focuses on the 

proportionality sensu stricto, without addressing any of the prior stages explicitly.
1372

  

 

Case no 105/2013 is additionally interesting from another perspective. The conclusion on the 

proportional nature of the challenged measures conflicts with previous case law of the BeCC. 

In particular, in earlier cases, the Court judged that a measure allowing only the mother, child 

and husband (excluding outsiders claiming to be the biological father) to challenge the 

established paternity, was proportional. Moreover, it was considered in the interest of the 

child to avoid the disruption of “familial peace”.
1373

 This confirms that the balancing test is 
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not a mathematical exercise and that the weight of particular values and interests may evolve 

over time.  

7.4.6. The Court concludes that the measure is “not (reasonably) justified” (n=285)  

 

The BeCC does not always make explicit why the proportionality analysis failed. In many 

cases (n=285), the Court circumvents the individual stages and goes right to the conclusion of 

the justification test, in particular by stating the measure is not (reasonably) justified. Hence, 

the Court refers to the justification test but merely qualifies the given reasons as ‘insufficient’, 

without applying the proportionality framework. Therefore, the following questions remain 

unanswered: are the reasons insufficient in the sense that they cannot justify any legislative 

action (illegitimate)? Can they not justify that particular measure because it is ineffective or 

unnecessary (suitability or necessity test)? Or, are the reasons insufficient because they are 

not important or strong enough in comparison to the severity of the limitation on the 

fundamental right?  

An example is case no 63/2011
1374

, relating to a tax reduction measure. In order to lighten the 

‘financial burden’ of having children, a reduction was introduced for those citizens who have 

at least two children living with them. The referring judge interpreted this rule as such that the 

reduction could only be granted to the parent who lives in the house where the children have 

their official residence. The BeCC concluded that the measure, interpreted as such, was not 

justified. In particular, the Court argued that the reduction should be (partially) granted to 

each parent, if the children in practice reside at both their houses. The measure was 

invalidated, without suggesting an alternative interpretation.
1375

 In cases such as these, the 

court does not apply the structural reasoning scheme despite giving the impression that it will. 

In particular, the Court’s own reference to the ‘justification test’ creates the expectation that it 

will deal with the issues raised in a certain manner. This is not only confusing, but can also be 

perceived as a ‘cover-up’ for the fact that the Court is actually making its decision according 

to its own views.  

7.4.7. The Court states that the “legislation is discriminatory/unconstitutional“ (n=48) 

 

The last variable represents the residual category of cases. In most of these cases, a violation 

was established but no justification test was applied. The BeCC simply finds that the 

challenged provisions are “discriminatory” or “violate article 10 and 11 of the Constitution”.  

In case 104/2006
1376

, for example, the BeCC reviewed criminal procedural legislation relating 

to violations of international humanitarian law. The legislation allows that, under certain 

circumstances, a pending procedure can be withdrawn from the Belgian criminal courts, 

except when one of the litigants has the Belgian nationality. A similar exception was not 
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provided for refugees. The BeCC concluded that this differential treatment of Belgian citizens 

and refugees violated articles 10, 11 and 191 of the Constitution.
1377

  

Another example is case no 36/2011
1378

 relating to the competences of the Council of State. In 

principle, the Council of State may review decisions of any Belgian administration. For 

instance, a decision that changes the employment conditions of their individual staff members 

can be brought before the Council, because they may be disguised disciplining sanctions. Yet, 

because the Council of State is not considered an administration itself, their staff members are 

not allowed to lodge such an appeal. The BeCC stated that the lack of any possibility for 

appeal violates articles 10 and 11 of the Constitution. It was argued that not the challenged 

measures in se were unconstitutional, but the absence of a legislative provision installing such 

possibility for staff members of the Council of State.
1379

  

 

7.5. Strategic considerations underlying the application of the proportionality 

analysis 

7.5.1. Introduction: opinion clarity as a double-edges sword 

 

Each case presents a unique set of facts and principles, which may incite the Court to be 

creative when applying the proportionality analysis. The conceptual abstractness of the 

proportionality principle and the flexibility of the framework may result in inconsistency 

across cases.
 1380

 The descriptive results demonstrated that the BeCC generally takes a prudent 

approach when executing the proportionality analysis. Although all elements of the structured 

framework are – to some extent - present in the case law, the Court usually does not follow 

them in a strictly separated, sequential order. In particular, neither the failure of the objectivity 

or the necessity stage is sufficient to establish a constitutional violation. In addition, when the 

Court states a certain stage has failed, this does not mean the Court has explicitly cleared all 

previous stages. This situation occurs most often in rulings where the challenged legislation 

fails the last step (proportionality test sensu stricto), without an explicit evaluation of the 

legitimacy of the stated objective and the suitability and necessity of the measures taken. Most 

importantly, however, in more than half of the studied cases, the BeCC found a violation 

without addressing any of the stages of the proportionality analysis. Although the failure of 

the previous stages may be implied, an unstructured approach can render the result less 

transparent and may be (perceived as) arbitrary.
1381

 The legislative branch is left in the dark 

on whether or how it is entitled to realize its objectives.
1382
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The varying degree of opinion clarity presents us with a puzzle. At first sight, one would 

expect that courts are inclined to be as clear as possible on why legislation is found 

unconstitutional. In short, by framing its decisions in doctrinal terms, the Court can stimulate 

public support and compliance by the legislator.
1383

 Therefore, the question arises why the 

Court is specific in some cases, but resorts to vaguer language in other cases. This may be 

dictated by the area of law in which the case is situated, or the substance of the conflicting 

interests at stake.
1384

 In addition, without a fixed standard approach, the person who writes the 

first opinion draft (presumably one of the law clerks) has a large influence on how the ruling 

is formulated. Nonetheless, there are reasons to believe that external considerations also 

influence how the Court applies the proportionality analysis. Without other legal incentives to 

ensure implementation, courts are aware that they must formulate their rulings in a way to 

stimulate compliance.
1385

 As discussed in the descriptive section, all stages of the 

proportionality analysis may entail difficult empirical or normative evaluations.
1386

 Therefore, 

the framing in doctrinal terms may not be enough to secure compliance. Hence, in some cases, 

the Court may anticipate that establishing a violation with explicit reference to one of the 

separate stages will be met with resistance. When the legislative branch is determined not to 

comply with the judicial decision, more precision can highlight the court’s ineffectiveness. 

This may undermine the perception that the Court’s rulings should be respected. Hence, on 

the long term, greater precision can work counterproductive.  

 

Therefore, an alternative strategy can be to establish a violation but be vaguer on the grounds, 

when this better serves the purpose of ensuring implementation while at the same time 

securing its institutional legitimacy.
1387

 This would dissipate the suspicion that the Court is 

interfering with the legislator’s prerogatives.
 1388

 If the Court is perceived as a political actor 

with its own agenda, this would undermine its legitimacy and thus weaken its institutional 

position.
1389

 Also, vague opinion leaves more room for the legislative branch to respond to the 

ruling in a way that best suits its policy choices, even if the Court ultimately opposes the 

elected branches in the substance of their decision. In other words, the Court fulfils its duty to 

uphold the Constitution while executing a certain degree of deference.
 1390
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In conclusion, opinion clarity (or its flip side, vagueness) is a double-edged sword.
1391

 

Assuming that the BeCC cares about compliance with its rulings, both strategies can be 

considered as reasonable alternative tools to deal with potential resistance to its judicial 

decisions. In what follows, it is explored which case-specific factors may push the Court in 

one of both opposite directions. In other words, the analysis aims to explain why the BeCC 

may be more inclined to write a vague opinion in one case, but prefers to be more precise in 

another.   

7.5.2. Hypotheses 

 

First, media attention can influence opinion clarity in two opposite ways. First, when a case 

has been covered (extensively) in the newspaper prior to the decision, this points at its 

politically controversial character. In these cases, the decision to establish a violation will 

likely be met opposition from the legislative branch. In particular, when the political stakes 

are higher, the legislator will be more likely to risk the costs for non-compliance.
 1392

 To 

soften anticipated resistance and avoid public backlash, while at the same time establishing a 

constitutional violation, the Court may feel more inclined to conceal its decision behind an 

evasively drafted justification. This result would be in line with the findings in chapter five, 

where the regression models indicated that the Court strategically attenuates the outcome (by 

opting for a modulation) when pushback is expected from the political branch. In short, I 

hypothesize that the Court is more likely to produce a vague opinion when the case has 

received considerable media attention prior to the decision.     

Yet, as mentioned before, when a case receives media attention during the decision-making 

procedure, the media is also more likely to cover the final decision. Media coverage allows 

others, such as actors involved in the procedure and the general public, to monitor legislative 

implementation of judicial decisions. Being clear on the grounds for establishing the violation, 

makes it easier for the Court’s audience to detect legislative evasion manoeuvres.
 1393

  This 

increases the threat for the legislator of losing public support when it attempts to evade the 

judicial outcome. Hence, opinion clarity may then be a more rewarding strategy to ensure 

compliance than producing a vaguer opinion.
 1394

 Systematic studies on the implementation of 

US Supreme Court opinions have suggested that greater precision in the wording of an 

opinion does indeed promote implementation.
1395

 In addition, the news media equally provide 

the link between the Court’s reasoning style and its public legitimacy. As Petersen argues, if 

the public would disapprove the methodological approach of the court, the image of the court 

would be severely damaged.
1396

 Hence, when the Court anticipates it will be under public 
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scrutiny, it might be inclined to apply the doctrinally supported proportionality analysis more 

rigorously. Therefore, an alternative hypothesis is that more media attention will increase the 

likelihood that the Court is more specific on the grounds for establishing a violation. 

 

H1a: the more media attention a case receives before the decision is taken, the more likely 

that the Court will produce a vague opinion.   

H1b: the more media attention a case receives before the decision is taken, the less likely that 

the Court will produce a vague opinion. 

Next, the case participants may affect how the Court formulates the justificatory ground. The 

involvement of large or diverse group of participants indicates that the case is perceived as 

more salient than others. Also, as discussed in chapter four, the news media are triggered by 

cases that potentially affect a larger number of people. As mentioned above, opinion clarity 

can help monitor the legislative reaction after invalidation. Hence, more intense participation 

may increase the threat for the legislator of losing public support after evasion, protecting the 

outcome from political reprisals.
1397

 In those cases, opinion clarity may be a more rewarding 

strategy to ensure compliance than producing a vaguer opinion. In addition, the more litigants 

are involved in the case, the more arguments are brought forward. When the memoranda 

introduced by the participants focus on the measure’s relevancy, necessity or proportionality, 

the Court can integrate these arguments in its opinion. For these reasons, I hypothesize that 

the Court will produce clearer opinions when more participants are involved in the case.  

H2: The probability that the Court produces a vague opinion will decrease, when a large 

group of individuals or a more diverse group of participants is involved.   

Panel size may also have an effect on opinion clarity. Research on the USSC has shown that 

each additional justice added to the majority coalition increases the number of demands to be 

taken into account, resulting in a more diluted opinion.
 1398

 The same study showed that 

judges write clearer dissents than majority opinions. Although Belgian judges are not allowed 

to publish separate opinions, it is possible that the same mechanism is operating when they 

deliberate in plenary session. In these cases, the double parity rule is strictly applied: as many 

French- as Dutch-speaking judges, and as many ex-politicians as ‘professional’ judges 
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inevitable. This can result in a ruling where all judges can assent to, but that has lost some of 

its clarity.  

H3: When the Court deliberates in plenary session, it will more likely produce a vague 

opinion.  

In addition, the BeCC’s rulings may be affected by international case law. By linking it to 

analogous provisions in the Constitution, the BeCC has incorporated international human 
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rights treaties into its case law. Hence, in fundamental right adjudication, the Court can rely 

on the case law of international courts, competent to interpret and apply these treaties, for 

guidance. As demonstrated by the citation analysis in a previous chapter, the BeCC 

increasingly accepts the intrusion of ECJ and ECtHR case law into its jurisdiction. 

Considering the bond between human rights provisions in the Constitution and the ECHR, it 

can be expected that the case law of the ECtHR is a major directive in fundamental rights 

adjudication.
1399

 The case law of the ECtHR served as an inspiration to adopt the 

proportionality analysis as argumentative framework in the review procedure.
1400

 Research 

has shown that, although the ECtHR does not follow the PA structure rigorously, it engages in 

a proportionality analysis in the context of almost every Convention right.
1401

 Elements can be 

found from all separate stages, although the focus is on the final balancing stage.
1402

 When the 

BeCC turns to the ECtHR for guidance, it is likely that it will reproduce the ECtHR’s 

conclusion. In particular, in line with the ECtHR’s ruling, it will clarify which stage of the 

proportionality analysis failed. Hence, I hypothesize that BeCC will be less likely to produce 

a vague opinion when it refers to ECtHR case law. In addition, although ECJ case law seems 

less relevant in fundamental rights adjudication, it should be noted that the ECJ also gradually 

developed a catalogue of human rights.
1403

 The citation analysis showed that the ECJ has an 

impact in cases where the legislation under review has been adopted to implement a European 

directive or in rulings ensuing a preliminary procedure before the ECJ. The ECJ usually 

structures the proportionality analysis more carefully, in particular with three consecutive 

stages (suitability-necessity-narrow proportionality).
1404

 Therefore, I hypothesize that in 

rulings where ECJ case law is involved, the BeCC will be less likely to produce a vague 

opinion. 

H4a: The Court will be less likely to produce a vague opinion when it can rely on ECtHR 

case law.  

H4b: The Court will be less likely to produce a vague opinion when it can rely on ECJ case 

law. 

The final hypothesis relates to the effect of legislative deficiencies on the Court’s application 

of the proportionality analysis. Considering this analysis mainly entails a means-ends 

comparison, the BeCC’s starting point is to ascertain the legislator’s intentions. Without 

taking this first hurdle, it becomes difficult to evaluate whether the challenged measures are 

suitable and necessary to pursue this goal and whether this is proportional to the potential 
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harm inflicted by the measure. Hence, a structured approach may be hindered when there is a 

lack of information on the legislator’s objective. To ascertain this purpose, the Court usually 

resorts to preparatory parliamentary documents. Yet, in some cases, the Court makes no 

reference to these documents.
1405

 The absence of such a reference may be due to a deficiency 

in the legislative process, in particular when the legislator has not properly justified the 

unequal treatment. Another option is that the constitutional violation is due to a legislative 

lacuna, but not the result of a purposeful exclusion – which would explain that no preparatory 

documents are available. Finally, the Court may deliberately abstain itself from referring to 

the parliamentary documents, for instance when balancing this purpose against other values is 

particularly delicate. In other cases, the Court explicitly states that, based on the parliamentary 

preparatory documents, it could not ascertain which goals the legislator wanted to 

pursue.
1406

In this situation, it is clear that the legislator’s shortcomings during the 

parliamentary procedure prevent the Court from engaging in a full proportionality analysis. In 

short, I hypothesize that the Court will be more likely to produce a vague opinion when the 

legislator’s objective cannot be or has not been ascertained. 

H5a: The Court will be more likely to produce a vague opinion when it has not referred to 

preparatory parliamentary documents  

H5b: The Court will be more likely to produce a vague opinion when the legislative objective 

could not been ascertained from the preparatory parliamentary documents 

7.5.3. Operationalization 

 

The dependent variable captures whether the Court, when it established a violation in a 

fundamental rights case, produced a precise or vague opinion. For the purpose of this research, 

I identify ‘opinion clarity’ with the account given by the Court on the proportionality 

analysis.
1407

 In particular, the Court is ‘precise’ when it establishes a violation with reference 

to one of the separate stages of the proportionality analysis (a-e). Conversely, a ruling is 

identified as ‘vague’ when the Court does not refer to these stages, but simply concludes that 

the challenged legislation is unjustified, discriminatory or unconstitutional (f-g). In other 

words, the set of seven variables is recoded in one, dichotomous variable (0= clarity; 

1=vague)
1408

.
1409
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Given the binary nature of the dependent variable(s), I use a logit model to analyse the effect 

of the different explanatory variables. Seven models are estimated to explore the odds on 

producing a vague opinion: one for each salience indicator (see chapter four), one with all 

salience indicators combined, one estimating the effect of two variables capturing whether a 

reference was made to ECtHR or ECJ case law, one for the variables related to whether the 

legislative purpose could not be or has not been ascertained. An in-depth analysis of these 

models can demonstrate whether the clarity of the ruling is affected by case salience, 

international influence, legislative deficiencies or a combination of all three.   

Explanatory variables N (%) within the subset of cases N (%) within the population 

Media attention   

- No articles (REF) 576 (91%)  2907 (92%) 

- 1-5 articles  39 (6%) 178 (6%) 

- >5 articles  16 (3%) 60 (2%) 

Panel size   

- Plenary session 280 (44%) 1173 (37%) 

Participation diversity   

- One type of litigant involved  337 (53%) 1640 (52%) 

- Only referring judge (in 

preliminary procedures) 

83 (13%) 319 (10%) 

- 2 types of litigants involved 183 (29%) 910 (29%) 

- >2 types of litigants involved 28 (4%) 276 (9%) 

Involvement individuals   

- No individuals involved 231 (37%) 1299 (41%) 

- 1-5 individuals involved 340 (54%) 1625 (52%) 

- > 5 individuals involved 60 (10%) 221 (7%) 

Ascertaining the legislative objective   

- No reference to preparatory 

parliamentary documents  

44 (7%) 327 (10%) 

- Reference to the lack of 

justification given by the 

legislator  

50 (8%) 84 (3%) 

Influence Human Rights case law   

- Reference to ECTHR case law  89 (14%)  327 (10%) 

- Reference to ECJ case law  33 (5%)  146 (5%) 

 

 

 

 

 

 

 

                                                                                                                                                         
multinomial models, one with categories 0= vague, 1= relevant and 2=proportional. (considering that the 

objective and necessity stage almost always overlap with category 1 or 2) and one with categories 0=precise, 1= 

not reasonable justified and 2= no  justification test executed.  
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7.5.4. Results  

Table 1 – Model effects (*** = p< 0,001; **=p<0,01; *= p< 0,05) 

First, the goodness of fit tests indicates that most models accurately estimate the effects of the 

independent variables. In particular, the Omnibus Test of Model Coefficients shows that the 

Chi Square is significant except for model 2 and 3, meaning that all other models are better at 

predicting opinion vagueness than a null-model. The Hosmer and Lemeshow test indicates 

that all models fit the data. In comparison to the more limited models (1-6), the log-likelihood 

shows that the least unexplained observations remain in the full model. The findings indicate 

that in this model, although most variables go in the expected direction
1410

, few of them yield 

a significant effect. In particular, only references to the ECtHR case law, the two variables 

relating to the legislative objective and the participation of a diverse group of litigants seem to 

affect opinion clarity. In other words, while hypothesis 4 and 5 are largely supported by the 

data, the results with regard to salience indicators (H1-3) are mixed.  

                                                 
1410

 The exception is the participation of a large group of individuals. While it was argued that their involvement 

may push to court to be more specific, the results suggest it may have an opposite effect (although not 

significant).  
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First, in line with hypothesis H1b, the Court is usually more precise on the grounds for 

establishing a violation in intensively covered cases. In particular, the average opinion 

vagueness increases from 48% (no media attention) to 56% (little attention) but decreases to 

13% when the case is covered in more than five newspaper articles. Models 1 (with only 

media attention) and 4 (with the salience indicators combined) indicate that this effect of 

extensive coverage is significant, decreasing the odds on a vague opinion considerably (85% 

and 83%, respectively).
1411

 This suggests that when political resistance is anticipated, but 

external actors will be able to monitor evasion maneuvers due to media attention, the Court is 

more inclined to be specific on the grounds for establishing a violation. Being precise cannot 

not only stimulate the implementation of its ruling, but can also protect the Court against 

criticism when it is under public scrutiny. In particular, by binding itself to the proportionality 

analysis in intensively covered cases, the Court may aim to secure that the decision is 

perceived as determined by legal principles, instead of political considerations.
1412

 In other 

words, in intensively covered cases, the benefit of using specific language to incite a 

legislative response outweighs the Court’s concern for the institutional implications. 

Conversely, when there is only a little attention for the case, the potential costs that the 

legislature must bear in case of non-compliance are lower. The results imply that, in those 

cases, the Court’s concerns for the consequences of a lack of legislative response more often 

get the upper hand.
1413

  

 In the full model, the p-value for the ‘extensive coverage’ is just above the 

significance threshold of 0,05.
1414

 A probable explanation is that this variable is correlated to 

the factors added in the full model. More specifically, within this subset of data, more 

references to ECtHR and ECJ case law were registered in cases that were covered in the news 

media.
1415

  This is in line with the findings discussed in the chapter six on citation practices. 

In particular, the Court strategically embeds its rulings more strongly in controversial cases in 

order to legitimatize the decision to an external audience. As discussed below, references to 

ECtHR case law significantly incite the Court to produce a precise opinion. Hence, the results 

indicate that, when comparing cases with and without a reference to ECHR, more media 

attention does not additionally push the Court in that direction.
1416

 In addition, there may also 

be correlation between media coverage and the variables related to the legislative objective. In 

particular, in the group of cases that received extensive media attention, there are fewer cases 

                                                 
1411

 In model 1, the p-value =0,031. 
1412

 T-I Harbo, ‘The Function of the Proportionality Principle in EU Law’ (2010) 16 European Law Journal 158, 

164. 
1413

 Staton and Vanberg argue that the balance between these concerns does not only depend on the contours of 

the case, but also on the general institutional standing of and public support for the Court, which determines its 

leverage to ensure compliance. The authors compare o.a. Germany and the US (strong) with Russia and Bulgaria 

(low). See JK Staton and G Vanberg, ‘The Value of Vagueness: Delegation, Defiance and Judicial Opinions’ 

(2008) 52 American Journal of Political Science 504, 515. 
1414

 P-value= 0,067 (>5 newspaper articles). 
1415

 In particular, within the subset of data, references to ECtHR case law were made in 13% of the cases that 

received no attention, 18% when covered in 1-5 articles and 50% when extensively covered (Phi 0,126, p-value 

= 0,000) . For references to ECJ case law, this distribution is 4%, 10% and 38% (Phi 0,105, p-value = 0,000). 
1416

 Nonetheless, the data do show that –within the group of cases where a reference was made to ECtHR case 

law- less vague opinions were proclaimed in the cases that received extensive attention. Hence, it remains 

plausible that there is a significant effect that may become apparent when adding new cases to the subset of data. 
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where no reference was made to parliamentary documents.
1417

 As discussed below, the 

absence of such reference significantly increase the probability that the Court produces a 

vague opinion. And vice versa, when the legislative objective can be ascertained, the odds on 

a vague opinion decrease considerably. Hence, the results again indicate that more media 

attention does not additionally push the Court in that direction.
1418

  

 

Next, no support is found for the hypothesis related to panel size. None of the models that 

include this variable (2, 4 and 7) reveal a significant effect. The average opinion vagueness is 

quasi equal for the rulings decided in plenary and restricted session.
1419

 This may be explained 

by the institutional setting wherein the Court has to function. In particular, the individual 

judges are not allowed to publish separate opinions and each ruling is the result of a 

compromise between the different (sub-groups of) judges. Hence, independently from the 

panel size, the judges are permanently obliged to find common ground. This is in contrast 

with the institutional framework of the USSC, where judges can decide to concede to the 

majority opinion or publish a separate opinion. Under that setting, larger majority coalitions 

are known to produce more diluted opinions.
 1420

  

The results for the final two salience indicators, 

related to who participated in the procedure, 

are again mixed. First, the findings clearly 

indicate that the size of the group of 

individuals involved in the procedure does not 

affect how the Court formulates its opinion. In 

particular, this factor did not have a significant 

effect in any of the models where it was 

integrated (3, 4 nor 7).
1421

 Next, more diversity 

within the group of participants does seem to 

affect opinion clarity. As demonstrated by 

figure A, a large majority of the preliminary 

questions where only the referring judge was 

involved, resulted in vague opinions (59%). When one or two types of litigants participated in 

the procedure, this percentage drops slightly (46% and 50%). Finally, it decreases 

considerably in cases where more than three litigants were involved (29%). Although such 

increased participation diversity does not have a significant effect in models 3 and 4, the full 

                                                 
1417

 In particular, within the subset of data, references to parliamentary documents were made in 85% of the 

cases that received no attention, 93% when covered in 1-5 articles and 97% when extensively covered (Phi 

0,071 , p-value = 0,000). 
1418

 Nonetheless, the data do demonstrate that –within the group of cases where the legislative objective could be 

ascertained- less vague opinions were proclaimed in the cases that received extensive media attention. Hence, it 

remains plausible that there is a significant effect that will become apparent when adding new cases to the subset 

of data.  
1419

 In particular, 47% (plenary session) vs 49% (restricted session). 
1420

 The results showed that, for each additional judge in the majority coalition, the complexity score of the 

ruling increases with 0,107 units. RJ Owens and J Wedekins, Justices and Legal Clarity: Analyzing the 

Complexity of Supreme Court Opinions (2011) 45 Law & Society Review, 1032-1033.  
1421

 In 51% of the cases where no individual was involved, the Court produced a vague opinion. This decreases 

to 46% when 1-5 individuals participated and increases slightly to 52% when more than 5 were involved.  
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model – which fits the data best - does reveal a significant effect.
1422

 Hence, the results 

indicate that – controlling for all other factors - more intense participation is a trigger for the 

Court to be more specific on the grounds for establishing a violation. The more litigants 

participate in the procedure, the more information for the Court to rely on when formulating 

its opinion. Moreover, preliminary questions that are drawn up by the referring judge, without 

any involvement at a later stage by other litigants, often relate to an uncontroversial issue.
1423

 

Conversely, the participation of more than two types of litigants points at the delicate nature 

of that case.
1424

 Hence, this result confirms the Court is actually more inclined to be precise in 

controversial cases, in particular when it anticipates that a broader audience will monitor 

legislative implementation.  

In line with the presentation of the results in 

the previous chapters, figure B gives an 

overview of the effect of ‘aggregated 

salience’ (such as defined in chapter four) 

on the Court’s application of the 

proportionality analysis.  Yet, in contrast 

with the results for the outcomes and 

citation practices, this figure does not 

indicate that highly salient cases are treated 

considerably different than other cases. In 

particular, there is only a slight decrease in 

average opinion vagueness. This should be 

understood in relation to the above 

discussed diverging effects of the separate salience indicators. In particular, while more media 

attention and participation diversity decrease the odds on a vague opinion, no such effect was 

found for panel size and the size of the group of individuals. Therefore, it is not surprising that 

highly salient cases – where all these indicators are combined– are treated similarly as low or 

medium salient cases.  

Nonetheless, the results demonstrate that the combination of extensive media attention and a 

diverse group of litigants creates a setting in which producing a precise opinion is considered 

the most rewarding strategy. A first example is the already discussed weapon regulations 

case.
1425

 The challenged provisions had as main target to protect citizens against crimes with 

firearms and were initially met with broad political and public support. Due to a shooting 

incident, the decision-making process had been accelerated and resulted in regulations that 

were considered amongst the strictest in the world.
 1426

 Yet, as argued by the litigants, some 

citizens may own a firearm for recreational, sportive or historical reasons without any 

                                                 
1422

 P-value= 0,036. In model 3, this p-value was 0,060 and in model 3 0,086.  
1423

 These cases receive the least media coverage (average 0,02 article) and are least decided in plenary session 

(30%), in comparison to cases where one or more litigants are involved.  
1424

 In particular, these cases receive more media attention (average 1,7 article) and are more regularly treated in 

plenary session (47%). See chapter four, sections 4.3. and 4.4.  
1425

 BeCC 19 December 2007, no 154/2007. See section 4.5. 
1426

 V Verlinden, De Hoeders van de Wet (die Keure 2010) 223. 
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intention to commit a crime with it.
 1427

 The Court found that, in light of the general interest of 

protection, it is neither adequate nor proportional to tighten the existing rules for owners of 

firearms without munition – considering the limited danger of these weapons.
1428

 A second 

example is the already discussed smoking ban case
1429

, where the Court dealt with an 

exemption to the immediate application of the ban for bars where no food was served. The 

Court noted that the main purpose of the ban was to protect non-smoking employees and 

customers. The exemption was motivated by the argument that the immediate application 

could inflict economic harm on these particular bars. Yet, the litigants presented to the Court 

scientific evidence that undermined that assumption. The Court concluded that the criterion of 

differentiation (serving food) was not pertinent in the light of the general purpose of the law. 

In sum, in intensively covered cases where a diverse group of litigants is involved, the Court 

considers opinion clarity a better alternative than vagueness. 

Yet, the variables that most strongly affect opinion vagueness are related to the lack of 

information on the legislative objective. More precisely, the odds on a vague opinion 

significantly multiplies with 117% when no reference was made to preparatory parliamentary 

documents and with 229% when the Court specifies that, from these documents, the 

legislative objective could not be ascertained. More specifically, in 66% and 72% of these 

cases, respectively, a vaguer opinion was published. Hence, the results confirm that in these 

two situations, the Court is hindered to apply a full proportionality analysis. Importantly, 

proportionality-based judicial review institutionalizes the right to demand a public reasons-

based justification.
1430

  The absence of a reference to parliamentary documents can be due to a 

deficiency in the legislative process, for example when the discrimination resulted from 

oblivion such as the above discussed case no 36/2011. In addition, a statement that the 

preparatory documents lack a justification for the constitutional infringement can certainly be 

interpreted as criticism on the legislative procedure. For instance, in case no 54/2015
1431

, the 

Court reviewed a fiscal measure with retroactive consequences. The Court stated that it could 

not be deducted from parliamentary documents or from the defending party’s memorandum 

why this retroactive effect was introduced. This statement was immediately followed by the 

conclusion, stating that the retroactive nature of the challenged measure is ‘unjustified’ and 

therefore unconstitutional.
1432

 A remark like this should prompt the legislator to adopt the 

proportionality framework.
1433

     

                                                 
1427

 A petition was lodged before the Court by three types of litigants: several individual firearm owners, a 

business buying and selling firearms and associations acting in the interest of one or both. Their judicial action 

was covered by the news media, see e.g. De Morgen, 25 July 2006, “Wapenliefhebbers naar Arbitragehof tegen 

wapenwet” and Le Soir, 26 July 2006, “Armes. La Cour d’arbitrage saisie d’une requête en annulation. Les 

armuriers flinguent la loi”.  
1428

 BeCC 19 December 2007, no 154/2007, B.51.2.  
1429

 BeCC 15 March 2011, no 37/2011. See supra 6.5.4.1. 
1430

 M Kumm, ‘The Idea of Socratic Contestation and the Right to Justification: The Point of Rights-Based 

Proportionality Review’ (2010) Law and Ethics Human Rights 142. 
1431

 BeCC 7 May 2015, no 54/2015 
1432

 Ibid B.13. 
1433

 P Popelier and AA Patiño Álvarez, ‘Deliberative Practices of Constitutional Courts in Consolidated and 

Non-Consolidated Democracies’ in P Popelier, A Mazmanyan and W Vandenbruwaene (eds.), The role of 

constitutional courts in multilevel governance (Intersentia 2013) 215. 
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Further, in cases where a reference was made to ECtHR case law, opinion vagueness 

decreases significantly with 55%. In particular, while the average opinion vagueness in cases 

where no such reference was made is 51%, this drops to 30% when ECtHR case law is used to 

motivate the opinion. This result confirms that, when the Court’s opinion is guided by ECtHR 

case law, it is more likely to clarify why the proportionality analysis failed. Moreover, the 

prominence of the proportionality sensu stricto stage in the ECtHR judgments
1434

 is reflected 

in the Court’s case law.
1435

 This is not unsurprising, considering that the BeCC’s initial 

adoption of the proportionality analysis was inspired by the ECtHR case law. In addition, 

considering the authority of the ECtHR as a supranational institution, its judgments carry 

considerable weight. By referring to this case law as an authority argument, the Court can 

address the legislator more directly but at the same time avoid the criticism that it is 

interfering with legislative discretion.  Although opinion clarity also increases when a similar 

reference is made to ECJ case law, this effect is not significant. This result cannot be a 

reflection of opinion vagueness in ECJ case law, because this Court actually applies the 

proportionality framework more rigorously than the ECtHR. Rather, it suggests that the 

impact of the ECJ in fundamental rights adjudication is more limited.
1436

  

An example of a case where the impact of international human rights case law is reflected in 

the Court’s application of the proportionality analysis is the already discussed data retention 

case.
1437

 In order to combat serious crime and terrorism, the federal legislator installed a 

mechanism to store private data. Yet, no restrictions were built into the law, such as limiting 

its scope of application to persons suspected of criminal activities. To underpin its ruling, the 

Court cited both ECtHR and ECJ case law indicating that such quasi-unlimited possibility to 

store private data is disproportional to the purpose of combatting serious crime and 

terrorism.
1438

 The Court stated that ‘for the same reasons’, the data retention law violates the 

Constitution. Hence, this ruling shows how a previous and similar proportionality analysis 

executed by the ECtHR (or ECJ) can affect how the BeCC formulates its opinion.  

 

 

                                                 
1434

 J Rivers, ‘Proportionality and Variable Intensity of Review’ (2006) 65 Cambridge Law Journal 174, 182, 

187: “In practice, the ECtHR engages in balancing in the context of almost every Convention Right […] 

balancing rights and public interest is endemic under the Convention”.; Y Arai-Takahashi, The Margin of 

Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR (Intersentia 2002), 

193. 
1435

 In particular, from the 233 cases where the Court explicitly stated that the measure fails the proportionality 

test, 54 (23%) also contained a reference to ECtHR case law. This is significant increase in comparison to the 

number of reference to ECtHR in the total population of cases (10%). 
1436

 In particular, when such reference is made, opinion vagueness drops to 42%, while it increases to 48% when 

the Court does not refer to ECJ case law. An independent samples t-test confirms that this difference is not 

significant (equal variances not assumed; p=0,526).   
1437

 BeCC 11 June 2015, 84/2015.  
1438

 Ibid B.9. referring to e.g. ECJ 8 April 2014 no C-293/12 Digital Rights Ireland Ltd and no C-594/12 Kärtner 

Landesregiering a.o.; ECtHR 26 March 1987 no 9248/81 Leander/Sweden,  ECtHR 4 May 2000 no 28341/95 

Rotaru/Romania and ECtHR 29 June 2006 no 54934/00 Weber and Saravia/Germany. 

http://books.google.be/books?hl=nl&lr=&id=wTjOMvLpgwsC&oi=fnd&pg=PR5&dq=ECHR+proportionality+analysis&ots=254dA6naBw&sig=2ueSM2cbs-0nIQfKbaYLmMdmLoM
http://books.google.be/books?hl=nl&lr=&id=wTjOMvLpgwsC&oi=fnd&pg=PR5&dq=ECHR+proportionality+analysis&ots=254dA6naBw&sig=2ueSM2cbs-0nIQfKbaYLmMdmLoM
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7.6. Conclusion  

 

Given the global prominence of the proportionality analysis in constitutional adjudication, it is 

important to understand which factors affect its application in concrete cases. By analysing 

the BeCC’s case law, this chapter provides some new and valuable insights. First, the 

descriptive analysis revealed that the Court rarely declares legislation unconstitutional on the 

grounds of the illegitimate purpose or the subjective nature of the criterion for unequal 

treatment. On the one hand, this may indicate that such legislative proposals are filtered out 

during the legislative process. On the other hand, the Court may be reluctant to label its 

arguments as such because this could provoke the criticism that it is interfering with the 

legislator’s prerogatives. In addition, the results showed that the suitability and especially the 

necessity stage are less prominent in the Court’s case compared to balancing sensu stricto. 

Moreover, when the Court establishes a violation with reference to the balancing stage, it 

often has not cleared the previous stages. A possible explanation is that the Court circumvents 

the suitability and necessity stage because they often require a factual evaluation of cause and 

effect. Executing this evaluation is particularly difficult when there is no evidence available, 

or when there is empirical uncertainty on the matter. Although the balancing stage also entails 

a difficult normative evaluation, the judges – especially those with a legal background – may 

feel more comfortable with this approach. Yet, engaging in a full proportionality analysis, 

which would include mechanisms to distribute the burden of proof, would enhance the 

transparency on how the decision came about and increase its persuasiveness. Also, by 

pointing out more precisely why the violation was established, the Court can increase its 

influence on policy outcomes. Yet, in more than half of the subset of cases, the Court refrains 

from referring to any of the stages of the proportionality analysis to establish a violation. By 

simply mentioning that the provision is “unjustified”, “discriminatory” or “unconstitutional”, 

the Court provides even less assistance to the legislator when it designs a new initiative in 

conformity with the Constitution. Hence, the question that rose was why the Court, in these 

cases, produces a vague opinion.  

 

For that purpose, several hypotheses were developed with regard to the determinants of 

opinion clarity. In particular, it was argued that constitutional courts develop strategies to 

avoid the criticism that it is interfering with the legislator’s prerogatives. Additional 

hypothesis were developed with regard to the availability of information on the legislative 

objective and the influence of human rights case law. The regression models revealed several 

interesting findings. When the Court is vague on the grounds for establishing a violation, this 

is primarily due to lack of sufficient information on the legislative objective underlying the 

challenged measure. In that sense, legislative shortcomings prevent the Court from applying 

the proportionality to its full extent. Next, the results showed that the Court reasoning patterns 

are influenced by the ECtHR. In some cases, there is ECtHR case law available related to the 

same or a similar measure as that challenged before the BeCC. In those cases, the BeCC is 

likely to adopt the conclusion – with reference to certain stage of the proportionality analysis 

– of the ECtHR. Finally, the results of the salience indicators on opinion clarity are mixed. 

Neither panel size nor the size of the group of involved individuals affects how the Court 

formulates its opinion. Yet, the significant effect of participation diversity suggested that 
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when more litigants bring forward arguments on which the Court can rely, the more likely the 

Courts can or will ascertain why the proportionality analysis failed. Moreover, producing a 

clearer opinion may also be interpreted as specific judicial strategy to stimulate compliance. 

When a diverse group of litigants is involved, and especially when the case has been 

intensively covered by the news media, the legislative reaction to the ruling will likely be 

under public scrutiny. Such monitoring can stimulate implementation, which decreases the 

risk for the Court that open legislative defiance will threaten its institutional standing. Hence, 

producing a clearer opinion can protect the Court against reprisals while striking down a 

policy to which it objects.  
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IV: CONCLUSION  
 

By systematically analysing the case law of the Belgian Constitutional Court, this thesis 

aimed to contribute to the scholarly debate on the role of constitutional courts in democratic 

systems. In particular, the main research question related to how the BeCC performs as a 

deliberative institution, bearing in mind it operates within a political system defined by 

consociational features. While normative and positive projects usually travel on largely 

separate tracks, this thesis sought to integrate both approaches. In particular, to answer the 

main the research question, the case law of the Court was evaluated empirically from two 

angles: (a) to what extent does the Court employ the discussed deliberative “judicial good 

practices”; (b) to what extent is the Court’s performance affected by strategic considerations? 

A final relevant sub-question, that addresses the normative implications of the empirical 

findings, is (c) whether such strategic behaviour correspond with the deliberative expectations 

weighing on the Court?  

 

In what follows, I first discuss why an in-depth scrutiny of the three selected judicial practices 

generates new insights into the judicial behaviour of constitutional courts. Next, I summarize 

the main results. Overall, the findings show that the Belgian Constitutional has developed in a 

venue for deliberation but that it, simultaneously, exhibits strategic behaviour in order to 

ensure compliance with its rulings and to protect itself against institutional reprisals. 

Following after that, I argue that the Court’s strategic behaviour can be understood as part of 

the deliberative performance, and that the third sub-question should therefore be answered 

positively. Finally, I reflect upon some recommendation for both the Constitutional Court, 

with regard to its behaviour, as the legislator, with regard to possible reforms in the 

institutional framework of the Court.   

 

Three main aspects of the Court’s case law were explored: case outcomes, citation practices 

and the application of the proportionality analysis. First, scholars traditionally concentrate on 

whether the individual ideological preferences of judges predict their decision to invalidate 

legislation or not. The analysis on case outcomes in this thesis offers a new perspective 

because it takes into account the effect of collegial dynamics and because it integrates a 

variety of ‘in-between’ modulated outcomes The analysis of the citation practices provided a 

window into the reason-giving culture and performance of the BeCC. In contrast to common 

law countries, the BeCC – like many other courts in Continental Europe - tends to be more 

selective when embedding their rulings in external authorities such as (inter)national case law 

and scientific evidence. Finally, notwithstanding the global prominence of the proportional 

analysis in constitutional analysis, very little is known about the factors and processes that 

influence its application in practice. Moreover, by linking the strategical model to other 

aspects of the ruling than the case outcome, this analysis gives new insights into how judges 

adapt their rulings in order to stimulate compliance. Especially the analysis on the 

proportionality analysis adds a new and unique layer to the current knowledge on strategic 

judicial behaviour. 
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In the normative framework, a multi-dimensional definition was given for ‘deliberative 

performance’. In particular, a deliberative institution should (1) provide an inclusive forum, (2) 

deliberate internally, (3) resulting in a transparent written decision (4) justified by rational 

arguments and (5) enhance constitutional dialogue. It was argued that performing in line with 

these five sub-components enhances the quality and legitimacy of an institution’s decision. 

Because the legislative decision-making process is often criticised for a lack of inclusiveness, 

transparency and rationality – exactly the key concepts in the given definition – a 

constitutional court can offer an alternative route. The analysis of the BeCC’s case law 

showed that the Court engages in such a deliberative enterprise.    

 First,  although to the letter of the law there is no middle way between invalidating 

legislation or rejecting the challenge, the Court has developed a variety of “substantive 

modulations”. Such creative outcomes indicate how the legislation should be interpreted or 

altered in order for it to be applied in a constitutional way. In addition, the Court can also 

temper the retroactive effect of an invalidation (yet in preliminary rulings, only since recently). 

Substantive and temporal modulations leave room for and spark an interactive engagement of 

other actors involved in the review procedure - the legislator, the litigants and the judiciary. 

They inform these actors how to interpret and apply, but also, more generally, how to amend 

and draft legislation. The results indicate that the Court, over the years and especially in 

fundamental rights cases, has become more and more willing to provide such assistance. 

Although there is room for improvement (see infra), this highlights the Court’s potential to 

catalyse deliberation outside the scope of the review procedure.  

Second, the quality of the Court’s reasoning – understood as the extent to which it 

relies on external authority - has augmented considerably. Most rulings are documented with 

reference to at least one authority. Although there is usually a routine citation to parliamentary 

documents, results showed that the average citation density has increased over the years. In 

particular, the Court increasingly makes use of precedents and of ECtHR and ECJ case law. 

The first increase can logically be explained by the accretion of the volume of the BeCC’s 

own case law. Moreover, the results indicate that the Court cites precedents to avoid an 

overload of work, but also to legitimize an act of judicial activism, in particular when the 

legislator repeatedly makes the same mistake.  The latter increase points at the BeCC’s pro-

European inclination. Although the Court is overall less keen to cite national case law, the 

results show that the Court uses them when relevant to the case. For instance, the Court cites 

case law of the administrative jurisdiction in cases relates to spatial planning. Finally, 

scientific evidence only plays a marginal role in the BeCC’s case law. Usually, the cited 

evidence is brought forward by the legislator and serves to prove the reasonableness of the 

legislative decision. Yet, as will be discussed below, executing the proportionality analysis – 

and in particular the suitability and necessity test – often requires empirical clarifications. The 

law allows the Court to invite the parties to present additional evidence, or ask expert advice, 

but these options are rarely used. It was said that this reluctance may be explained by the lack 

of evidence. Another explanation may be that the Court wants to avoid that its active 

engagement– instead of a passive collection of all arguments brought forward – is perceived 

as some form of bias. Also, considering their limited background in empirical methodology, 

the judges may not feel comfortable to interpret such evidence or estimate its reliability. As 

will be discussed below, two possible solutions are to allow amici curiae with expert 
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knowledge to introduce a memorandum and to improve the acquaintance of the judges with 

contemporary scientific methods (including statistics).     

 Third, the analysis of the Court’s application of the proportionality analysis showed 

that it, when establishing a violation, very rarely follows the sequential structure of the 

proportionality analysis. Further, the results revealed the prominence of the balancing stage 

sensu stricto. It was argued that this can primarily be explained by a reluctance to declare a 

legislative purpose as illegitimate, or the chosen means as unsuitable or unnecessary. First, the 

Court may want to avoid the criticism that, by labelling the objective as illegitimate, it 

infringes upon the prerogative of the elected politicians to define the goals to pursue. Second, 

in line with the previous argument on the use of scientific evidence, the judges may not feel 

called upon to estimate the effectiveness of the chosen measure or possible alternatives. 

Although the balancing stage also entails a difficult normative evaluation, they may prefer to 

circumvent making empirical evaluations. Finally, in more than half of the subset of cases, the 

Court refrains from referring to any of the stages of the proportionality analysis and simply 

mentions that the provision is “unjustified”, “discriminatory” or “unconstitutional”. These 

rulings provide the least assistance to the legislator on how to amend the current of draft new 

legislation and were identified as “vague opinions”. Overall, in order to enhance the 

transparency on how the decision came about and increase its persuasiveness, I would 

recommend to the Court to engage more strongly in a full proportionality analysis. Yet, this 

poses similar difficulties with regard to the availability of evidence and the distribution of the 

burden of proof. As will be discussed below, opening up the review procedure to amici curiae 

and broadening the quantitative (including statistical) skills of the judges may provide a 

solution. 

 

Building on judicial behaviour theories, I argued that ‘the strategic model’ may offer an 

explanation for variation in the Court’s case law. The strategic model assumes that the Court 

adapts its behaviour in line with the anticipated reactions of others, which are expected to be 

more pronounced in salient cases. In chapter four, I develop a new and unique view on 

contemporaneous case salience, based on three objective, independent measures: increased 

media-attention, the participation of a large and/or diverse group of litigants and a 

deliberation in plenary session. These measures were included as independent variables in the 

regression models in chapter five, six and seven. These results indicate that the Court acts 

differently in salient cases, in order to strategically stimulate short and long term compliance 

with its decision.           

 First, the Court has considerable discretion to select the outcome it finds appropriate. 

The results in chapter five on the case outcomes were presented in two steps. First, a positive 

relation was also found between case salience and the finding of a violation. In particular, 

more violations are established in cases that were decided in plenary session and that were 

extensively covered by the news media during the judicial procedure. The same can be said 

for the cases where a larger group of individuals was involved, but not where more diversity 

within the group of litigants was registered. I argued that this does not necessarily reflect 

strategic behaviour, but rather that the anticipation of finding a violation attracts more 

attention from the news media, litigants and the Court itself. In the second step, the model 

only included those cases where a violation was established. It was found that increased case 
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salience – and particularly extensive news media attention before the Court ruling- incites the 

Court to act more prudently by proclaiming a substantive and temporal modulation. Often, 

increased media attention points at the politically sensitive nature of the case. The same can 

be said for a plenary session, which was the factor with the second largest effect size in this 

model. Proclaiming a simple invalidation in politically controversial cases may be met with 

resistance, which can eventually threaten the Court’s institutional standing or result in loss of 

public support. The findings imply that the Court, when anticipating this risk, strategically 

resorts to an outcome that is phrased in less outspoken terms.      

 Next, chapter six aimed to explain difference in citation density, which was 

understood here as a proxy for the judicial effort put into the ruling. The results demonstrated 

that more effort is expended on the grounding of salient cases than of simple, non-

controversial cases. Again, the factors with the strongest effect were the plenary session and 

extensive media coverage. In addition, more authorities are cited in cases where a large group 

of individuals is involved. These findings imply that courts respond to external incentives and 

that citations serve the purpose of legitimating decisions to a public audience. In particular, 

when resistance against the judicial decision is anticipated, a strategy to stimulate compliance 

is to show that the decision was compelled by external authorities. This is confirmed by the 

Court’s particularly strong reliance, in these cases, on international case law and scientific 

studies. Further, the results also indicate that more input (collected internally, provided by the 

litigants or in the public forum) generates a more strongly embedded judicial reason-giving. 

This can, in turn, provide a stronger basis for future policy decisions. Remarkably, the results 

did not reveal a similar incentive to use more citations when the Court wants to (partially) 

invalidate or modulate the challenged legislation. When the case results in a modulation, the 

ruling is usually underpinned with somewhat more authorities than when the challenge is 

rejected. Yet, this result can be explained by the fact that more modulations are proclaimed in 

salient cases (see chapter five). Hence, it was concluded that the BeCC embeds its rulings 

more strongly when a case is salient, irrespective of the outcome of this case.   

 Finally, in chapter seven, it was explored when the Court – if a violation is established 

in a fundamental rights case – refers to a specific stage of the proportionality analysis or 

writes a vaguer opinion where the legislation is simply declared ‘unjustified’ or 

‘unconstitutional’. Although precise language is generally believed to stimulate compliance, 

some scholars have identified producing vaguer opinions as a strategy for a court to protect 

itself against institutional reprisals while striking down a policy to which it objects. Yet, the 

results showed that the use of vagueness by the BeCC is primarily incited by the lack of 

sufficient information on the legislative objective underlying the challenged measure. This 

indicates that legislative deficiencies, such as not giving a justification for the measures the 

legislator wants to impose, are reflected in the Court’s case law. Next, the results showed that 

ECtHR case law also strongly affects how the BeCC applies the proportionality analysis. In 

particular, the BeCC tends to be more precise on the grounds for establishing a violation when 

the ECtHR has ruled on a similar issue, in which this Court probably phrased its decision with 

reference to a specific stage of the proportionality analysis. In contrast to the previous two 

chapters, the effect of case salience on opinion vagueness was found to be limited. In 

particular, the models showed that opinion clarity is not related to panel size nor to the size of 

the group of individuals. Nonetheless, extensive media attention and more diversity within the 



253 

 

group of litigants correspond with a Court being more specific on the grounds for establishing 

a violation. This suggests that, although this is not the main determinant of opinion vagueness, 

the Court considers it a better strategy to be precise rather than vague in order to stimulate 

compliance with the ruling. Moreover, by using the proportionality analysis – which is 

globally accepted doctrine to solve constitutional questions, the Court may aim to depoliticize 

its rulings. This is consistent with the Court’s propensity to cite more external authorities in 

controversial cases. Finally, the result may reflect that the input provided by litigants assists 

the Court in building the justificatory ground for its decision. The more litigants participate in 

the procedure, the more information the Court may have at its disposal. Similarly to the 

proper use of citations, motivating its decision with reference to the proportionality analysis 

can, in turn, assist the legislator when amending or drafting legislation.   

In sum, these empirical results have important implications for the study of judicial behaviour. 

The empirical analyses show that looking into case outcomes alone underestimates the extent 

to which courts respond to external incentives and can act strategically in order to maximize 

their effectiveness. Hence, I agree with many other scholars who argue that empirical analyses 

of judicial opinions should concentrate on more nuanced measures that represent the richer 

content of these opinions that legal scholars regard as fundamental.
1439

 

Further, a relevant question with regard to this doctoral thesis, is whether such strategic 

behaviour can be aligned with the deliberative expectations weighing on the Court. As 

explained in the normative framework, a deliberative court should treat cases equally, be 

responsive to rational arguments and to all points of view and be independent of political 

pressure. Some argue that strategic behaviour conflicts with that deliberative ideal. It would 

show that judges are not primarily motivated to decide cases based upon an independent 

assessment of the law and facts.
1440

 Instead, the decision is based on prudential calculations 

about possible (political) consequences. If reasons are not expressed to convince or to be 

backed up in argument but to please the audience, the
 
implied attitude would be one of 

anticipation and appeasement, rather than one of good arguments.
1441

 In that sense, it is said, 

judges are guided by similar mechanisms as the elected branch.
1442

 More strongly, by letting 

strategic considerations prevail, the Court would slight its unique institutional role of 
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protecting basic constitutional values and minority rights.
1443

 Therefore, strategic behaviour is 

believed to cast doubt on the critical and potentially legitimating role that courts can play.
 1444

 

Yet, in my view and based on the research I conducted, exhibiting strategic behaviour does 

not necessarily mean that the judges do not decide cases in good faith based on their best 

understanding of the law. While the above mentioned sceptics assume that political 

constraints determine the case outcome in an arbitrary way, strategic behaviour can also be 

reflected in other circumstantial aspects of the ruling. Although constitutional scrutiny does 

not allow the Court to react to anticipated reactions in a manner that is not justifiable, it does 

leave room for the Court to address its audience with prudence, anticipating future response. 

The justification given by the Court should be sincere, meaning that judges would stand by 

these same arguments in diverse cases.
 
Courts should be committed to do nothing that they are 

not prepared to justify through rational arguments. In that sense, a court can be principled, yet 

pragmatic. From the three main empirical analyses on the Belgian Court, it could be deducted 

that strategic considerations in salient cases usually result in more substantive and temporal 

modulations, more citations to external authorities and more precise references to the different 

stages of the proportionality analysis. Although this does not mean that all rulings enjoy 

transparent, clear and rational underpinnings, overall, such behaviour does not conflict with 

the deliberative ideal.         

 Rather, these findings reflect the Court’s willingness to engage in dialogue with its 

audience. More and more private petitioners find their way to the BeCC, suggesting an 

institutional openness of the Court to listen to various viewpoints. In turn, the Court’s rulings 

generate information that can be taken into account in news rounds of deliberation, in 

particular by the legislative branch. Through modulated rulings, references to external 

authority and to the proportionality analysis, the Court can signal which type of legislative 

response is suitable and appropriate. It should be emphasized that it is precisely this 

circulation of arguments that defines the deliberative component. Importantly, constitutional 

litigation cannot function as a sole forum for deliberation. The legislative branch remains well 

equipped to decide in which direction public policy should go. The Court, then, can offer ex 

post protection against arbitrary decision-making and function as an agenda-setter and shaper 

for future policymaking. In that sense, the Court and the legislator act as partners. Also, it 

remains vital that civil society is engaged with other fora such as the Parliament, and that this 

forum is held accountable through mechanisms other than constitutional review.
1445

 Finally, 

the role of the news media cannot be underestimated. It is their role to draw attention to the 

case outcomes that require a legislative response. Based on an exploration of the extent of 
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media attention for different types of outcomes, it was concluded that a ruling’s 

newsworthiness mainly depends on the visible impact it has on public policymaking. In 

particular, the removal of provisions from the legal order particularly draws the attention of 

journalists, and even more so when the retroactive effect of this removal is tempered. Overall, 

substantive modulations receive far less public attention. Considering that many modulations 

have a large impact on the content of legislation and require legislative action to provide the 

necessary legal certainty, a lack of public attention for these outcomes is potentially 

problematic. Without public control, the legislator may be more likely to take the risk of 

ignoring the judicial decision. Agenda-setters have more influence when it is difficult or 

costly for decision-makers to ignore their proposals.
1446

 When the legislative response to the 

judicial opinion is under public scrutiny, it becomes more costly for the legislator to take that 

risk.  

 Also, strategic behaviour can secure, instead of inhibit, the Court’s capacity to live up 

to deliberative expectations. First, by adjusting its rulings in order to make them more 

acceptable, the Court actually enhances the consequential character of its case law. Non-

compliance with its rulings would diminish the court’s effectiveness, not only on the short 

term but also from a long-term perspective. Although the Court’s institutional security is 

relatively strong
1447

, there is always a risk of losing institutional devices that shape its 

deliberative potential. Hence, by continuingly taking into account the anticipated behaviour of 

others, the Court protects its institutional security and legitimacy for future cases.
1448

  

 Finally, these practices reflect that a consensus must be found amid a pluralist group 

of judges. In the second chapter, it was argued that diversity within a constitutional court can 

improve its deliberative performance. Often, controversial cases are decided in plenary 

session – which means that the ruling needs to be acceptable to both the Dutch- and French-

speaking judges and to both the legal specialists and former politicians. The results indicate 

that this collegial internal deliberation process amplifies the available arguments and 

information and results in rulings that are more elaborately and precisely reasoned.  

Nonetheless, there is always room for improvement. First, an evaluation of the population of 

the Court’s case law revealed many inconsistencies, which can obscure the messages the 

Court sends. First, the Court has developed a broad scala of modulated case dicta, without it 

being clear what these dicta practically entail for the regular judiciary, administration or even 

the legislator. There is no sharp line between interpretative modulations and dicta that 

constructively alter the legislation, neither between modulations that broaden or limit the 

scope of the legislation. Also, not all rulings that include a constructive modulation give 

proper instructions on how to apply the altered legislation. When no legislative response 

follows to those rulings, these outcomes undermine the principle of legal certainty. Therefore, 

                                                 
1446

 G Tsebelis, ‘The Power of the European Parliament as a Conditional Agenda Setter’ (1995) 88 American 

Political Science Review 129.  
1447

 Altering the institutional framework of the BeCC would require adaption of the Constitution and/or the 

Special Act on the Constitutional court. This requires a special majority in the Parliament.  
1448

 T Roux, The politics of principle : the first South African Constitutional Court, 1995-2005 (Cambridge 

university Press 2013) 67, 371; A Kavanagh, Constitutional Review under the UK Human Rights Act 

(Cambridge University Press 2009)199; CH Mendes, Constitutional Courts and Deliberative Democracy 

(Oxford university press 2013) 199. 



256 

 

based on my findings, I would recommend the Court to pay more attention to how it phrases 

modulated case dicta. More consistency and clearer instructions in all modulated rulings 

would increase the overall transparency of the Court’s case law.     

 Next, the Court should engage in a full proportionality analysis. Following the 

structured approach makes sure that legislation that passes the constitutional scrutiny is 

actually suitable, necessary and proportional to a legitimate policy objective. Also, it enhances 

transparency on how the decision came about. By articulating more precisely why a particular 

decision is unconstitutional, the Court provides assistance to the legislator, the litigants and 

general public in news rounds of debate.  Finally, it may prompt the legislator to adopt the 

same standard of approach and act reasonably. In that sense, the Court can contribute to the 

globally spreading ‘culture of justification’. 

 

Also, as explained above, the BeCC is reluctant to engage in the globally emerging 

phenomenon of evidence-based judicial review of legislation. This judicial good practice 

relates to the rational component of deliberative performance, and more specifically to the 

substantive quality of the given arguments. When the Court applies the proportionality 

analysis to evaluate whether a limitation on a constitutionally protected right is permissible, it 

often has to estimate the efficacy of means and the nature and acceptability of side-effects. 

This is factual enquiry, and might require specific expert knowledge. Yet, notwithstanding the 

Court’s broad investigation possibilities, it is rather reluctant to actively look for evidence to 

substantiate its decision, for instance by inviting experts to give advice.    

 An alternative system, which would avoid that the Court needs to select the experts it 

wants to hear, is to provide access to amici curiae. These amici do not necessarily have a 

personal interest in the outcome of the case, but can bring forward specific expert knowledge 

to aid the Court in taking its decision. Moreover, the Court can use this additional information 

to underpin its judgment. This can contribute to the evidence-based quality of the Court’s 

reasoning and, in turn, that of the potential policy response ensuing after the ruling. Therefore, 

a system with amici would allow the Court to enhance its deliberative performance.
 
As 

explained in section 2.4.2, other judicial institutions already offer this opportunity, be it under 

the condition of acceptance by the involved parties and/or the Court itself. Empirical research 

on the influence of amicus briefs has repeatedly shown that this external input has a 

significant influence on the opinions of these courts.
 1449

      

 There are various possibilities to organize an amicus curiae system in practice. An 

open system would provide the largest access possibilities, but might threaten the economics 

of judicial efficiency. Therefore, many courts try to limit the amount of amicus briefs.
1450

 For 

example, some courts require that an amicus requests permission to write a memorandum. 

Another possibility is that the Court uses a sort of docket control, to filter out only those 

memoranda that are useful for the case. Whether the Court accepts the request or the 

memorandum can depend on various criteria, such as originality, novelty, quality of the 

submitted expertise. Transparency on these criteria and, in each specific case, the reason(s) 
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why the request is accepted or rejected, is essential.
1451

 Notwithstanding how the system 

would be organized in practice, I believe that an extended accessibility would enhance the 

BeCC’s deliberative potential. It increases the probability that valuable, evidence-based 

information can be incorporated in the Court’s proceedings.     

 Yet, case-by-case mechanisms for the incorporation of expertise, such as amicus briefs, 

do not necessarily guarantee that rulings will be evidence-based. Moreover, more external 

input also brings into the Court questions relating to the quality and interpretation of evidence. 

Earlier, it was argued that the judges may not feel comfortable to interpret empirical evidence 

or estimate its reliability, considering their limited background in advanced quantitative 

methods. Hence, a second recommendation is to better facilitate the Court on this point. A 

possibility is to appoint one or more judges or law clerks with some background in 

statistics.
1452

 Having this judge(s) or law clerck(s) participating in the decision-making 

process can aid the Court to recognize the force of the ‘better argument’.
1453

 When uncertainty 

prevails, it must be decided whom to grant the benefit of the doubt. Giving deference to the 

legislator can be reasonable, but not if this decision is taken on an ad hoc basis. Therefore, a 

final recommendation for the Court is to develop a set of rules determining the distribution of 

burden of proof amongst the parties involved in the review procedure. This would enhance the 

transparency of the Court’s reason-giving, and may incite others to fill in the gaps to allow the 

Court, and the legislator, to produce evidence-based outcomes.  
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V: ANNEX – CODEBOOK  

1. Identification of the procedure and legislation under review 

 

Variable 

name 

Label + additional explanation (if 

needed) 

Codes 

VAR1a Identification case 1 

(own identification – to sort the cases 

chronogically) 

Year/number (ex. 1998/002; 2014/064) 

VAR1b Identification case 2  

(official identification used by the BeCC - 

to link my database to the media database 

of the Court) 

Number/year (ex. 1/98; 65/2004) 

VAR2 Type of Procedure  1 = preliminary ruling 

2 = annulment procedure 

3 = combination  

VAR3 Preliminary question to ECJ 

(Did the BeCC ask a preliminary question 

to the ECJ with regard to this case, before 

the ruling?) 

0 = no 

1 = yes 

VAR4 Legislation under review implements 

supranational law  

(Is the legislation under review is an 

execution of international/supranational 

law?)  

0 = no 

1 = yes 

VAR5 Legal domain 1 = The Law of Persons and Family Law 

2 = Tax law 

3 = Judicial organisation and civil procedure 

4 = Commercial and finance law  

5 = Intellectual property 

6 = Environmental and energy law 

7 = Spatial planning 

8 = (other) administrative law 

9 = Cultural law 

10 = Labour and social security law 

11 = Substantive and procedural criminal law 

12 = Fundamental rights and freedoms  

13 = Educational law 

14 = Organisation of the State  

15 = Migration law 

16 = Social services 

17 = Other 

18 = Combination  

19 = The law of property and special 

contracts 

VAR6 Date initial request 

(date of the first petition (annulment 

procedure) or the referring case 

DD/MM/YYYY 
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(preliminary procedure)) 

VAR7 Date ruling  

(when was the ruling published?)  

DD/MM/YYYY 

 

2. Involved parties in de procedure 

 

VAR8 Defending party  1) Federal state 

2) Flemish community/region 

3) French-speaking community 

4) Walloon region 

5) German-speaking community 

6) Brussel-Capital Region 

7) Joint community commission  

8) French-speaking community 

commission  

9) Combination of a federal and regional 

entity 

VAR9a Number of initating individuals  

(How many individuals initiated the 

procedure?)  

0 = none 

1 = between 1-5 individuals 

2 = between 5-20 individuals 

3 = more than 20 individuals  

VAR9b Number of "new" intervening 

individuals (How many individuals were 

involved as "new" intervening party - in 

the case of a preliminary procedure, not 

involved in the procedure a quo) 

Idem 

VAR9c Individuals involved as intervening 

party who were also involved in the 

procedure a quo.  

(Only in preliminary procedure: the 

individuals involved as intervening 

party were also involved in the 

procedure a quo) 

0= no / 1 = yes 

VAR10 Interest group 0 = none 

1 = initiating party  

2 = intervening party 

3 = initiating and intervening party 

4-7 (only for preliminary procedure)  

4= an [interest group] that was involved in the 

procedure before the referral court provoked 

the preliminary question and intervenes in the 

procedure before the CC 

5 = an [interest group] that was involved in the 

procedure before the referral court provoked 

the preliminary question and, together with 

another interest group, intervenes in the 

procedure before the CC 

6 = an [interest group] that was involved in the 
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procedure before the referral court did not 

provoke the preliminary question but 

intervenes in the procedure before the CC 

7 = an [interest group] that was involved in the 

procedure before the referral court did not 

provoke the preliminary question but, together 

with another interest group, intervenes in the 

procedure before the CC 

VAR11 Companies idem 

VAR12 Local government idem 

VAR13 Public institution or private institution 

with task of general interest 

idem 

VAR14 Federal goverment idem 

VAR15 Regional government idem 

VAR16 President parliamentary assemblee idem 

VAR17 Political actor idem 
 

VAR18 Composition Court 

(the number of judges involved in the 

deliberation process) 

1 = seven judges (procedure art. 71) 

2 = seven judges (limited procedure art. 72) 

3 = plenary session (10/12 judges) 
 

3. Argumentation analyses  

3.1. Reference norms 

 

VAR19 Number of pleas Number 

VAR20a Reference norm equality clause 

(article 10 & 11, 171 C°) 

0 = no 

1 = yes, by one of the parties 

2 = yes, by the court 

VAR20b Reference norm other fundamental 

rights Constitution 

idem 

VAR20c Reference norm competence allocating 

rules 

idem 

VAR20d Reference norm federal_loyalty idem 

VAR20e Reference norm competences 

proportionality 

idem 

VAR20f Reference norm EU law  idem 

VAR20g Reference norm ECHR idem 

VAR20h Reference norm other international law idem 

VAR20i Reference norm general principles of 

law 

idem 
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3.2. Citations  

3.2.1. Parliamentary documents  

 

VAR21a No citation parliamentary documents 

(The CC doesn’t refer to the legislative 

goal (as mentioned in preparatory 

documents) of the legislation under 

review) 

0 = no/ 1 = yes 

VAR21b Citation parliamentary documents 

neutral 

(The CC has a neutral attitude towards 

the legislative goal) 

0 = no/ 1 = yes 

VAR21c Citation parliamentary documents 

positive 

(The CC has a positive attitude towards 

the legislative goal) 

0 = no/ 1 = yes 

VAR21d Citation parliamentary documents 

negative 

(The CC has a negative attitude towards 

the legislative goal) 

0 = no/ 1 = yes 

VAR21e Citation parliamentary documents 

discrepancy 

(The CC notes a discrepancy between 

the legislative goal and the legislative 

text) 

0 = no/ 1 = yes 

VAR21f Citation parliamentary documents goal 

not specified 

(The CC notes that the legislative goal 

was not specified / is not clear) 

0 = no/ 1 = yes 

VAR21g Citation parliamentary documents 

unclear  

(The reference to the legislative goal is 

unclear) 

0 = no/ 1 = yes 

VAR21h Citation to parliamentary documents 

relating to the reference norm  

0 = no/ 1 = yes 

 

3.2.2. Other authorities  

 

VAR22a Citation political agreement  0 =  no 

1 = reference to a specific political agreement 

2 = reference to general political principles  

3 = combination  

VAR22b Citation case law ECJ 

= the European Court of Justice 

0 = no/ 1 = yes 

VAR22c Citation case law ECtHR 

= the European Court of Human Rights  

0 = no/ 1 = yes 

VAR22d Citation case law Cassation 0 = no/ 1 = yes 



262 

 

= the Court of Cassation 

VAR22e Citation case law administrative courts 

= the Council of State, of educational 

decisions and of migration issues 

0 = no/ 1 = yes 

VAR22f Citation precedents 0 = no/ 1 = yes 

VAR22g Citation advisory opinion council of 

state 

0 = no/ 1 = yes 

VAR22h Citation scientific studies 0 = no/ 1 = yes 

VAR22i Citation other 0 = no/ 1 = yes 

 

4. The CC’s ruling  
 

VAR23a Declaration of unconstitutionality  

(The challenged provision is found 

unconstitutional) 

Number of pleas  

VAR23b Modulated declaration of 

unconstitutionality 

(The challenged provision is found 

unconstitutional "to the extent that") 

Number of pleas  

VAR23c Declaration of constitutionality  

(The challenged provision is found 

constitutional) 

Number of pleas 

VAR23d Modulated declaration of 

constitutionality 

(The challenged provision is found 

constitutional "under the condition 

that") 

Number of pleas 

VAR23e Extrinsic_lacuna 

(The challenged provision is found 

constitutional, but there is a extrinsic 

gap in the legal system) 

Number of pleas 

VAR23f Double_interpretation 

(Unconstitutional if interpreted in one 

way, but constitutional if interpreted in 

another way) 

Number of pleas 

VAR24 Temporal modulation 0 = no/ 1 = yes 
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