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PREVENTING “BENEFIT TOURISM” INTHE EU:A NARROW OR
BROAD INTERPRETATION OFTHE POSSIBILITIES OFFERED BY
THE ECJ IN DANO?

HERWIG VERSCHUEREN*

Abstract

This article contributes to the debate on the boundaries of national
solidarity systems in the context of the free movement of persons in the EU.
It analyses the impact of the ECJ’s judgment in Dano on the entitlement to
social benefits of economically inactive Union citizens. First, it
summarizes the legal discussion so far held on this issue and highlights the
questions that remained open after earlier case law of the Court. Next, it
explains why a narrow interpretation of the limitation of the principle of
equal treatment allowed by the Court is the only acceptable one if legal
coherence is to be preserved. It also analyses the consequences of a broad
interpretation, arguing that this would undermine the very principle of
free movement as a fundamental right, the principle of proportionality as
well as the Union’s policy objectives of combating poverty and social
exclusion.

1. Introduction

The question whether economically inactive Union citizens who have made
use of their right to free movement can claim social benefits in the host State
has been a recurring subject of political and legal debate. Based on sometimes
very anecdotal evidence, politicians and the popular press in several Member
States openly criticized the fact that Union citizens from other Member States
wanted to make use of the social benefits in the host State without contributing
to their financing. It is not uncommon for migrations of this kind to be called
“benefit tourism”. Some Member States’ political leaders openly proposed
amending the rules on free movement, including the Treaty provisions, not
only for economically inactive Union citizens but also for workers.1

* Professor of International and European Social Law at the University of Antwerp.
Visiting professor at the Vrije Universiteit Brussels.

1. See e.g. the proposals formulated on 28 Nov. 2014 by Cameron, the UK prime minister,
to be found on <www.bbc.com/news/uk-politics-30224493> (last visited 10 Dec. 2014). Cf.
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At EU level, the topic has also been discussed. At the Council’s request, the
Commission published a study on the issue in October 2013.2 Both in the
literature and consultations with the stakeholders this study found little
evidence to suggest that the main motivation of EU citizens to migrate to and
reside in another Member State is benefit-related as opposed to work- or
family-related. On 25 November 2013 the Commission published a
Communication on the free movement of EU citizens which proposed five
actions to help national and local authorities to apply the free movement rules
of the EU effectively.3

Being at the borderline between Union and national powers in a policy field
that affects the large majority of citizens, it is undoubtedly a politically highly
sensitive issue. Indeed, finding answers to the question of who is included in a
State’s circle of solidarity and therefore entitled to benefits from national
social insurance schemes or financial support from the public finances, is
traditionally a prerogative of the individual States. Within the context of the
European Union, Member States continue to have the sovereign power to
define their social protection systems. Article 153(2) TFEU empowers the EU
to adopt minimum requirements in the field of social security and social
protection of workers, but these powers have never been used and there seems
to be no political intention to do so either. In the absence of harmonization at
EU level, the ECJ confirms that EU law does not detract from the Member
States’ power to organize their social security and social assistance systems.
However, the ECJ has always emphasized that the Member States must
nevertheless comply with EU law when exercising those powers.4 Particularly
the principles underlying free movement of persons, including the prohibition
of discrimination on grounds of nationality, played and continue to play an
important role in this area. What are, in this context, the boundaries of the
national solidarity mechanisms? How far do the Union and its legal system
interfere in the definition of these boundaries? How should one combine the
Union objectives of free movement of persons and the combating of social
exclusion as defined in the treaties with the national prerogatives in the field
of social policy, including its financing? These are crucial issues in terms of

“Editorial comments. The free movement of persons in the European Union: Salvaging the
dream while explaining the nightmare”, 51 CML Rev. (2014), 729–740.

2. ICF and Milieu Ltd (2013), A fact finding analysis on the impact on the Member States’
social security systems of the entitlements of non-active intra-EU-migrants to special
non-contributory cash benefits and healthcare granted on the basis of residence, p. 276. The
study is available at: <ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=1980&fur
therNews=yes> (last visited 10 Dec. 2014).

3. COM(2013)837, Free movement of EU citizens and their families: Five actions to make
a difference.

4. See, inter alia, Case C-158/96, Kohll, EU:C:1998:171, paras. 17–19 and more recently
Case C-228/07, Petersen, EU:C:2008:494, para 42.
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European integration, which, no wonder, give rise to important debates at the
political level as well as at the level of the judiciary and in scholarly debates.5

The legal discussion on the rights of economically inactive migrating Union
citizens to social benefits in the host State, started with the statement by the
Court of Justice that, since the introduction of European citizenship by the
Maastricht Treaty, non-economic migration between Member States also
triggers the application of the Treaty prohibition of discrimination on grounds
of nationality in the host State (now Art. 18 TFEU).6 In its case law prior to the
coming into force of Directive 2004/38,7 the ECJ confirmed that this principle
also applies to social assistance benefits,8 as well as to other non-contributory
benefits, such as student maintenance grants.9

However, the Court did not grant economically inactive migrants
unconditional access to the welfare benefits of the host State. Depending on
the case, the applicant should “not become an unreasonable burden on the
public finances”,10 should “have a genuine link with the employment market
of the State concerned”,11 or would “need to demonstrate a certain degree of
integration into the society of the host State”.12 Requiring a genuine link with
the host Member State could, for the Court, represent a legitimate objective
and justify restrictions on the right to move and reside freely in the territory of
the Member States. It would seem that the requirement of a genuine link with
the host Member State is an attempt to strike a fair balance between the rights
of economically inactive migrants and the Member States’ legitimate wish to
protect their national welfare systems.13

5. For a recent in-depth account of this debate, see Thym, “The elusive limits of solidarity:
Residence rights of and social benefits for economically inactive Union citizens”, 52 CML
Rev. (2015), 1–34.

6. See for the first time Case C-85/96,Martinez Sala, EU:C:1998:217, confirmed in Case
C-333/13, Dano, para 59.

7. Directive 2004/38/EC of the European Parliament and of the Council of 29 Apr. 2004 on
the right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States (O.J. 2004, L 158/77).

8. Case C-184/99, Grzelczyk, EU:C:2001:458, and Case C-456/02, Trojani,
EU:C:2004:488.

9. Case C-209/03, Bidar, EU:C:2005:169.
10. Case C-184/99, Grzelzyck, para 44 and Case C-75/11, Commission v. Austria,

EU:C:2012:605, para 60.
11. Case C-138/02, Collins, EU:C:2004:172, paras. 67–69 and Cases C-22 & 23/08,

Vatsouras and Koupatantze, EU:C:2009:344, paras. 38 and 39.
12. Case C-209/03, Bidar, EU:C:2005:169, para 57. See also Case C-258/04, Ioannidis,

EU:C:2005:559, para 30 et seq.; Case C-158/07, Förster, EU:C:2008:630, para 54 and Case
C-103/08, Gottwald, EU:C:2009:597, para 32 et seq.

13. Case C-413/99, Baumbast, EU:C:2002:493, para 90; Case C-200/02, Zhu and Chen,
EU:C:2004:639, para 32 and Case C-408/03, Commission v. Belgium, EU:C:2006:192, paras.
37 and 41. In the same vein: Lenaerts, “European Union citizenship, national welfare systems
and social solidarity”, 18 Jurisprudence (2011), 398–400; Minderhoud, “Directive 2004/38 and
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This approach is expressed by the EU legislation in Directive 2004/38.
Indeed, in its Article 24(2) this Directive does provide for a derogation from
the principle of equal treatment for social assistance during the first three
months of residence of economically inactive persons, for jobseekers as long
as they continue to seek employment and have a genuine chance of being
engaged, and for students even during the first five years as regards
maintenance aid for studies.14 In addition, Article 14(1) provides that Union
citizens have the right to three months residence in the host Member State, as
long as they do not become an unreasonable burden on the social assistance
system of the host Member State. Moreover, the right of residence for more
than three months and the retention for up to five years of this right for
economically inactive persons is conditional upon them having sufficient
resources for themselves and their family members so as not to become a
burden on the social assistance system of the host Member State (Art. 7(1(b)).
Pursuant to Article 14(2) that right is only retained if the Union citizen and
his/her family members satisfy those conditions. Yet, Article 14(3) provides
that expulsion measures shall not be the automatic consequence of a Union
citizen’s recourse to the social assistance system of the host State. Only after
five years of legal residence in the host State is a migrant EU citizen granted
a right to permanent residence (Art. 16) that is no longer subject to any
subsistence requirement. It offers the citizen in question a full right to equal
treatment with the nationals of that State, including in the matter of social
assistance.

In Ziolkowski and Szeja the Court confirmed that those conditions are
intended to prevent Union citizens from becoming an unreasonable burden on
the social assistance system of the host Member State.15 In Brey it said that
these provisions are based on the idea that the exercise of the right of residence
can be subordinated to legitimate concerns of the Member States, such as the
protection of their public finances.16

Yet, after the entry into force of Directive 2004/38, discussions continued
on what exactly could be considered as an “unreasonable burden” and which
benefits could be regarded as social assistance. It was also questioned whether

access to social assistance”, in Guild, Gortazar Rotaeche and Kostakopoulou (Eds.), The
Reconceptualization of European Union Citizenship (Nijhoff, 2014), pp. 210–212 and
223–224; Spaventa, “The constitutional impact of Union citizenship”, in Neergaard, Nielsen
and Roseberry (Eds.), The Role of Courts in Developing a European Social Model. Theoretical
and Methodological Perspectives (DJOF Publishing, 2010), p. 146, and Thym, “Towards ‘real’
citizenship? The Judicial construction of Union citizenship and its limits”, in Adams, de Waele,
Meeusen and Straetmans (Eds.), Judging Europe’s Judges. The Legitimacy of the Case Law of
the European Court of Justice (Hart, 2013), p. 162.

14. The latter limitation was implicitly approved by the ECJ in Case C-158/07, Förster.
15. Joined Cases C-424 & 425/10, Ziolkowski and Szeja, EU:C:2001:866, para 40.
16. Case C-140/12, Brey, EU:C:2013:565, paras. 54 and 72.
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the host Member State could subject access to social benefits to compliance
with the necessary requirements for obtaining a legal right of residence on the
basis of this Directive. Moreover, the meaning of the principle of prohibition
of discrimination on grounds of nationality and the possible exceptions
remained unclear in these issues.

In Brey (judgment of 19 Sept. 2013) the ECJ had tried to find some answers
to these questions. In this case, Austria had refused to grant a social assistance
benefit to a German national because he did not meet the conditions required
to obtain the right to reside, due to a lack of sufficient financial resources. The
Court said that the national authorities cannot conclude that a Union citizen
does not have a right to reside because he has become a burden on the social
assistance system of the host State without first carrying out an overall
assessment of the specific burden which granting a social benefit would place
on the national social assistance system as a whole, and this by reference to the
personal circumstances characterizing the individual situation of the person
concerned in the light of the principle of proportionality. The Court pointed
out that the national authorities may take into account, inter alia, the amount
and the regularity of the income which the economically inactive migrant
person receives, the fact that those factors have led the authorities to issue
him/her with a certificate of residence and the period during which the benefit
applied for is likely to be granted to him/her. In addition, in order to assess
more precisely the extent of the burden which that grant would place on the
national social assistance system, the Court observed that it may be relevant to
determine the proportion of the beneficiaries of that benefit who are Union
citizens in receipt of a retirement pension in another Member State.17

Yet, it seemed that this judgment increased rather than alleviated legal
uncertainty and confusion, in particular in the matter of determining what is
an “unreasonable burden”. Indeed, it remained quite unclear on the basis of
which elements and according to which procedure the national court should
make such an assessment.18 The role of the prohibition of discrimination on
grounds of nationality in EU law was not clarified either.

17. Case C-140/12, Brey, paras. 72–78.
18. For a more detailed analysis of this judgment, including its relevance for the meaning of

Regulation 883/2004 on the social security coordination, see amongst others: Spiegel,
“Anspruch auf Leistungen der sozialen Sicherheit von nicht aktiven Personen – wer fürchtet
sich vor ‘Sozialtourismus’? Neue EuGH Fälle: C-140/12, Brey, und C-333/13,Dano”, 15 ERA
Forum (2014), 339–340; Thym, “Sozialleistungen für und Aufenthalt von nichterwerbstätigen
Unionbürgern”, 23 Neue Zeitschrift für Sozialrecht (2014), 81–120 and Verschueren, “Free
movement or benefit tourism: The unreasonable burden of Brey”, 16 European Journal of
Migration and Law (2014), 147–179.
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In its judgment of 11 November 2014 in Dano19 the Grand Chamber of the
Court seized the opportunity to clarify the rights to social benefits of
economically inactive migrant Union citizens and the possibilities the
Member States have to deny these persons access to their welfare system.

2. The facts and questions of the Dano case

Ms Dano and her son Florin, who was born on 2 July 2009 in Saarbrücken
(Germany), are both Romanian nationals. After her last entrance into
Germany in November 2010, Ms Dano was issued with a residence certificate
of unlimited duration for EU nationals. Ms Dano and her son live in the home
of Ms Dano’s sister, who provides for them. For her son, Ms Dano receives
child benefits amounting to ¤184 per month and an advance on maintenance
payments of ¤133 per month. Those benefits are not at issue in the present
case. She is very low-skilled and her knowledge of German is limited to oral
understanding, and very basic speaking and reading skills. Ms Dano did not
enter Germany in order to seek work there and is indeed not seeking any
employment. She has not been trained in a profession and, to date, has not
worked in Germany or in Romania. Ms Dano and her son applied for a basic
provision benefit for jobseekers, including a subsistence benefit, social
allowance and a contribution to accommodation and heating costs. This
benefit is listed in Annex X of Regulation 883/2004 (social security
coordination regulation)20 as a “special non-contributory cash benefit” which
can, pursuant to Article 70 of that Regulation, only be claimed in the Member
State of residence. This benefit was refused for the first time in September
2011 and for a second time in the beginning of 2012 on the basis of the
German legislation that excludes from these benefits Union citizens who
entered national territory in order to obtain social assistance or whose right of
residence arises solely out of the search for employment. The applicants
lodged an administrative objection against that refusal, invoking Articles 18
TFEU and 45 TFEU and the ECJ’s judgment in Vatsouras and Koupatantze.21

The objection was dismissed, whereupon the applicants brought an action
against that decision before the Social Court of Leipzig. That court observed
that, under German law, Ms Dano and her son are not entitled to benefits
granted by way of basic provision. However, it expressed doubts as to whether

19. Case C-333/13, Elisabeth Dano and Florin Dano v. Jobcenter Leipzig,
EU:C:2014:2358.

20. Regulation (EC) 883/2004 of the European Parliament and the Council of 29 Apr. 2004
on the coordination of social security systems, O.J. 2004, L 200/1.

21. Joined Cases C-22 & 23/08, Vatsouras and Koupatantze.
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provisions of EU law, in particular Article 4 of Regulation 883/2004, the
general principle of non-discrimination under Article 18 TFEU, and the
general right of residence resulting from Article 20 TFEU, preclude those
provisions of German law. Accordingly it referred a number of questions
regarding these issues to the Court of Justice for a preliminary ruling. These
questions relate to the meaning of the relevant provisions of Regulation
883/2004, the provision on equal treatment in the TFEU as well as in Directive
2004/38 and on the compatibility of the limitation of the benefits to the
provision of the necessary funds for a return to the home State with Articles 1,
20 and 51 of the EU Charter of Fundamental Rights.

3. The Court’s judgment in Dano

As already mentioned, the Court of Justice dealt with this case in Grand
Chamber, probably because of the call, after the judgment in Brey, from both
Member States and commentators for more clarity on how to assess the
entitlement to social benefits in the host State of economically inactive Union
citizens. The Court definitely wanted to deliver a judgment of principle in this
case. The political pressure from some Member States on the EU institutions
to propose measures to combat so-called “benefit tourism”, was certainly also
heard in Luxembourg.

In the elaborate Opinion he delivered on 20 May 2014, Advocate General
Wathelet analysed the legal issues in detail, but in addition he investigated the
political challenges. The present article does not analyse his Opinion
separately, but integrates it in the comments on the judgment itself, thus
allowing us to compare the two documents more precisely and to get a better
understanding of the meaning and consequences of the judgment itself.

In essence, the Court said that economically inactive Union citizens can
only claim equal treatment for social benefits with nationals of the host State,
as guaranteed by the TFEU as well as by Regulation 883/2004 and Directive
2004/38, if their residence on the territory of that State complies with the
conditions of Directive 2004/38. In the period of residence of between three
months and five years in the host State, those conditions include the
requirement that economically inactive Union citizens must have sufficient
resources for themselves and their family members (Art. 7(1)(b) Directive
2004/38). Therefore, Member States have the possibility of refusing to grant
social benefits to Union citizens who exercise their right to free movement
solely in order to obtain another Member State’s social assistance benefits
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even though, upon arriving in the territory of that State, they do not have
sufficient resources to claim a right to reside. In order to determine whether
these persons meet the latter condition, their financial situation should be
examined in detail, without taking account of the social benefits claimed.

This judgment was positively received by national politicians and press as
being an adequate answer to the problem of benefit tourism which could now
be stopped, even without the adoption of Treaty amendments or amendments
of secondary Union legislation.

In the following analysis we will explore the meaning of this judgment and,
more specifically, the concrete consequences for the right to reside and the
right to social benefits of economically inactive Union citizens.

4. A narrow or a broad interpretation of the limits to equal
treatment for social benefits

In this analysis we will examine two hypotheses. The first one starts from a
narrow interpretation of the judgment, based on the principle that the
limitations on the free movement of persons have to be interpreted strictly.The
second hypothesis starts from a broad interpretation of the possibilities this
judgment offers the Member States to restrict these Union citizens’ right to
equal treatment regarding social benefits as much as possible. It is not unlikely
that the Member States will not be able to resist the temptation to limit their
social expenses that way and to formulate responses to the pressure of public
opinion on policy-makers to limit the rights of non-nationals. We will see that
both for the strict and the broad interpretation arguments can be found in the
judgment so that it is not entirely clear how much room for manoeuvre the
Member States actually have after this judgment.

4.1. A narrow interpretation of the judgment: Possibly the end of “benefit
tourism”?

A strict interpretation of the Court’s ruling is inspired by the case law of the
Court itself. Indeed, the Court observed that citizenship of the Union confers
on each citizen a primary and individual right to move and reside freely within
the territory of the Member States.22 The ECJ qualified this freedom to move
and reside within the territory of the Member States as a fundamental freedom

22. Case C162/09, Lassal, EU:C:2010:592, para 29; Case C-434/09, McCarthy,
EU:C:2011:277, para 27; Joined Cases C-424 & 425/10, Ziolkowski and Szeja, paras. 35 and
36 and Case C-220/12, Thiele Meneses, EU:C:2013:683, para 19.
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guaranteed by the Treaty23 which must be interpreted broadly.24 Accordingly,
limitations and conditions laid down in EU law must be interpreted
restrictively and applied in accordance with the limits imposed by EU law and
the principle of proportionality.25 InGrzelczyk, the Court stated that the status
of citizen of the Union is destined to be the fundamental status of nationals of
the Member States, a statement which later became paradigmatic, since it was
repeated on numerous occasions in subsequent case law.26 The Court also
added that it is meant to enable those who find themselves in the same
situation to enjoy the same treatment in law irrespective of their nationality,
subject to such exceptions as are expressly provided for.27 Furthermore, the
judgment inDano explicitly refers to this statement as well as to the principle
of prohibition of discrimination on grounds of nationality.28

So the right to move and reside freely on the territory of the Member States
and the right to equal treatment is firmly endorsed in the Treaty provisions as
well as in the case law of the ECJ as a fundamental right of every EU citizen,
irrespective of the exercise of an economic activity. Some consider it as having
constitutional status in EU law.29 So what would, in this legal context, be a
narrow interpretation of the limitations this judgment poses on the right of
Union citizens to move freely within the Union and to equal treatment as
regards social benefits in the host Member State?

The Opinion of Advocate General Wathelet offers us such a narrow
interpretation. First, he points out that if Member States are not allowed to
refuse to grant a Union citizen a social assistance benefit, the result would be
paradoxical since the condition in Article 7(1)(b) of Directive 2004/38 to have
sufficient resources would be automatically fulfilled.30 Therefore, in his view,

23. See recently: Joined Cases C-523 & 585/11, Prinz and Seeberger, EU:C:2013:524,
para 25; Case C-220/12, Thiele Meneses, para 20 and Case C-275/12, Elrick, EU:C:2013:684,
para 20.

24. See inter alia Case C-200/02, Zhu and Chen, EU:C:2004:639, para 31; Case C-408/03,
Commission v. Belgium, para 40; Case C-291/05, Eind, EU:C:2007:771, para 43 and Case
C-202/13, McCarthy, EU:C:2014:2450, para 32.

25. Case C-413/99, Baumbast, para 91; Case C-200/02, Zhu and Chen, para 32; Case
C-408/03, Commission v. Belgium, para 39; Case C-162/09, Lassal, paras. 29–31; Case
C-75/11, Commission v. Austria, para 54 and Case C-140/12, Brey, para 70.

26. Case C-184/99, Grzelczyk, para 31. See also: Case C-413/99, Baumbast, para 82; Case
C-200/02, Zhu and Chen, para 25; Case C-135/08, Rottmann, EU:C:2010:104, para 43; Joined
Cases C-523 & 585/11, Prinz and Seeberger, para 24 and Case C-275/12, Elrick, para 19.

27. Case C-184/99,Grzelczyk, para 31; Case C-224/98,D’Hoop, EU:C:2002:432, para 28;
Case C-148/02, Garcia Avello, EU:C:2003:539, paras. 22 and 23; Case C-138/02, Collins,
EU:C:2004:172, para 61, and Case C-367/11, Prete, EU:C:2012:668, para 24.

28. Paras. 58–60 of Dano.
29. See explicitly A.G. Wahl’s Opinion of 12 Dec. 2013 in Case C-507/12, Saint-Prix,

EU:C:2013:841, para 2.
30. Opinion of A.G. Wathelet in Dano, EU:C:2014:341, paras. 106, 113 and 114.
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this provision makes it possible for the Member States to prevent a Union
citizen from becoming a burden on the social assistance system by refusing
such a benefit.31 However, in his Opinion the final analysis of the questions
raised in Dano “must be carried out in the light of the principle of
proportionality” and of the case law of the ECJ on the existence of a “genuine”
link between Union citizens and the host Member State.32 He refers, more
specifically, to the case law on the grant of assistance to students and social
benefits for jobseekers, from which he infers that the entitlement of
economically inactive Union citizens to social assistance benefits “is, in
general, dependent on a certain degree of integration into the host Member
State”.33 In this context he also refers to the legitimate concerns of the
Member State (as expressed in recitals 10 and 21 in the preamble of Directive
2004/38) that persons exercising their right of residence should not become an
unreasonable burden on the social assistance system of the host Member State.

In his view, the criterion chosen by the German legislation at issue, “namely
entering German territory solely in order to seek employment or benefit from
social assistance, is such as to demonstrate the absence of a genuine link with
the territory of the host Member State and of integration in it”.34 By refusing
basic provision benefits to persons who come to Germany solely in order to
benefit from the social assistance system of that Member State and who do
not seek in any way to integrate themselves into the labour market, the national
legislation is consistent, in the Advocate General’s view, with the EU
legislature’s objective. It serves to prevent persons exercising their right to
freedom of movement without the intention to integrate from becoming a
burden on the social assistance system, “to prevent abuse and a certain form
of ‘benefit tourism’”35 and to ensure that the system is economically viable
and that its financial balance is not undermined. Therefore, according to the
Advocate General, this kind of legislation pursues a legitimate objective and
the condition chosen is proportionate.36 He adds that “the limited scope of this
exception also removes the risk of an automatic expulsion measure based

31. Ibid., para 119.
32. Ibid., para 126.
33. Ibid., paras. 127–129. The A.G. refers to this effect to Case C-209/03, Bidar, paras. 56

and 57; Case C-158/07, Förster, paras. 48 and 49; Case C-138/02, Collins, para 67; Joined
Cases C-22 & 23/08, Vatsouras and Koupatantze, para 38; Joined Cases C-523 & 585/11, Prinz
and Seeberger, para 36 and Case C-220/12, Thiele Meneses, para 35.

34. Ibid., para 135. See also the reference to “solely in order to obtain social assistance” in
paras. 105 and 118 of his Opinion as well as the reference to “without intending to integrate
himself into the labour market” in para 116.

35. Ibid., para 131.
36. Ibid., paras. 135–136.

CML Rev. 2015372 Verschueren



solely on an application for a social assistance benefit, which is prohibited by
Article 14(3) of Directive 2004/38”.37

These elements are also present in the Court’s judgment. In paragraph 78
the Court concludes from its analysis of Article 7 of Directive 2004/38 that
this provision gives the Member States the possibility “of refusing to grant
social benefits to economically inactive Union citizens who exercise their
right to freedom of movement solely in order to obtain another Member
State’s social assistance benefits although they do not have sufficient
resources to claim a right of residence”. In the next paragraph, the Court refers
to persons who, “upon arriving in the territory of another Member State”, do
not have sufficient resources. In paragraph 66, the Court mentions that Ms
Dano is not seeking work and did not enter Germany in order to seek work.
One could deduce from these references that the Court also limits the scope of
the derogation from the equal treatment principle to situations in which the
Union citizen’s sole motive for moving to another Member State is to obtain
the social benefits which the host Member State grants its own citizens,
meaning that it is clear from the very start of their residence that they have no
intention of integrating into the host society, for instance by taking up or
seeking employment. Such limitations would be justified since they are
intended to prevent “benefit tourism” and an unreasonable burden on the host
State’s social assistance system. In such cases no further proportionality test
or “genuine link” test would be required.

This could explain why the Court in this judgment does not refer at all to
the proportionality test as defined in Articles 8(4) and 14(3) and recital 16 of
Directive 2004/38 and to which the Court referred in its previous case law,
including Brey. Since the principle of proportionality plays a particularly
important role in adjudicating between various objectives and competing
interests,38 as in the case at hand, it may only be put aside in self-evident
situations. In all other circumstances, the limitations to the right to equal
treatment should continue to be subject to such a test, in the context of which
the Court also held that the genuine link required between the person claiming
a benefit and the host Member State should be established according to the
constitutive elements of the benefit in question, including its nature and
purpose or purposes.39

Yet, the Court remains unclear about the criteria allowing the determination
of such specific situations. It refers to the motive of moving solely to obtain

37. Ibid., para 138.
38. Lenaerts and Van Nuffel, Constitutional Law of the EuropeanUnion, 2nd ed. (Sweet &

Maxwell, 2005), p. 110 and Tridimas, The General Principles of EU Law (OUP, 2006), p. 139.
39. See, to that effect, Joined Cases C-22 & 23/08, Vatsouras and Koupatantze, paras. 41

and 42; Case C-103/08, Gottwald, para 34 and Case C-75/11, Commission v. Austria, para 63.
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social assistance, to persons who already did not have sufficient resources
upon arriving in the host Member State, and to the fact that Ms Dano did not
seek work and did not enter Germany in order to seek work. Other details of
Ms Dano’s situation as mentioned by the referring Court and summarized in
paragraphs 35 to 39 of the judgment, such as the fact that she is very low-
skilled, that her knowledge of German is very limited and that she has not been
trained in a profession, do not seem to play a decisive role. It appears that the
highly marginal situation of Ms Dano in German society, into which she does
not seem to be integrated at all or even willing to integrate, led the Court to the
conclusion that, without any doubt or proportionality test, she cannot claim
equal treatment as regards social assistance under Directive 2004/38 or
Regulation 883/2004.

It also appears that, according to the Court, an economically inactive
citizen’s motives or intentions for moving to another Member State can play a
role in evaluating his/her right to reside and to equal treatment as regards
social benefits. Yet, this contrasts with previous case law on the freedom of
movement for workers, in which the Court has always held that the motives
which may have prompted a worker of a Member State to seek employment in
another Member State are of no importance as regards his/her right to enter
and reside in the territory of the latter State, provided that he/she pursues or
wishes to pursue an effective and genuine activity there.40 Some Advocates
General have even opined that the motives or intentions of economically
inactive Union citizens should not play a role either in their obtaining or not
obtaining a right to reside in the host State.41 However, this has never been
explicitly confirmed by the Court. In Dano the ECJ admits, for the first time,
that the motives of an economically inactive Union citizen may play a role,
albeit in very specific circumstances.

The strict interpretation of the derogation from the equal treatment
principle as outlined above, would be in line with the legal context of the right
to free movement as a fundamental right, requiring each derogation to this
principle to be strictly defined and proportionate. In this sense, the term
“benefit tourism” is limited to situations in which the motives or intentions of
the migrant Union citizen are “solely to obtain another Member State’s social
assistance” as described by the Court in paragraph 78 of this judgment.
Consequently, other situations in which a migrating Union citizen claims

40. See Case 53/81, Levin, EU:C:1982:105, para 23 and Case C109/01, Akrich,
EU:C:2003:491, para 55.

41. See A.G. Jacobs in Case C-147/03, Commission v. Austria, EU:C:2005:40, para 19;
A.G. Geelhoed in Case 209/03, Bidar, EU:C:2004:715, para 19 and A.G. Sharpston in Case
C-73/08, Bressol, EU:C:2019:396, para 95.
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social benefits in the host State, but did not move to this host State solely to
obtain such benefits, should not be qualified as “benefit tourism”.

In addition, in the context of the strict interpretation of the Court’s
judgment, we should draw attention to the fact that it does not deal with the
rights of Union citizens who may rely on the status of workers for the right to
reside and the right to equal treatment for social benefits.

Pursuant to Articles 7(1)(a) and 14(4)(a) of Directive 2004/38 there is no
resources requirement vis-à-vis citizens of other Member States who can
prove that they are economically active or genuinely looking for a job. The
same applies to their family members. The judgment in Dano does not depart
from this or from the relevant case law on this issue. The broad definition the
Court has always given to the concept of worker,42 is not questioned at all.This
case law implies that the limited amount of the remuneration paid cannot have
any consequence with regard to whether or not the person is a “worker”, even
when this is lower than the minimum required for subsistence.43 This is also
the case when the person in question seeks to supplement that remuneration
by other means of subsistence such as financial assistance drawn from the
public funds of the State in which he/she resides.44

Moreover, in a number of cases the ECJ also brought jobseekers within the
scope of these EU provisions on the right of free movement for workers. As a
result, persons looking for a job in another Member State than their own were
able to claim the financial support that a Member State granted its own
jobseekers, provided a real link between the jobseeker and the labour market
of that State had been ascertained.45

Other categories of economically inactive persons can also invoke the EU
provisions with regard to the free movement of workers and the principle of
equal treatment included therein. Indeed, the European legislature confirmed
in Article 7(3) Directive 2004/38 that in certain circumstances an EU citizen
can maintain his/her status as an employee or self-employed person, i.e. if

42. See, inter alia, Case 139/85, Kempf, EU:C:1986:223, para 13; Case 66/85,
Lawrie-Blum, EU:C:1986:284, para 16. See more recently Case C-413/01, Ninni-Orasche,
EU:C:2003:600, para 23; Case C-228/07, Petersen, EU:C:2008:494, para 45; Joined Cases
C-22 & 23/08, Vatsouras and Koupatantze, paras. 26–30 and Case C-46/12, L.N.,
EU:C:2013:97, para 39.

43. Case 53/81, Levin, EU:C:1982:105, paras. 15 and 16; Case C-317/93, Nolte,
EU:C:1995:438, para 19; Case C-10/05, Mattern and Cikotic, EU:C:2006:220, para 22; Case
C-213/05, Geven, EU:C:2007:438, para 27; Case C-14/09, Genc, EU:C:2010:57, para 25 and
Joined Cases C-22 & 23/08 Vatsouras and Koupatantze, paras. 27–28.

44. Case 139/85, Kempf, EU:C:1986:223, para 14; Case C-444/93, Megner & Scheffel,
EU:C:1995:442, para 18 and Joined Cases C-22 & 23/08, Vatsouras and Koupatantze, para 28.

45. Case C-224/98, D’Hoop, EU:C:2002:432, para 38; Case C-138/02, Collins, para 56;
Case C-258/04, Ioannidis, para 30; Joined Cases C-22 & 23/08, Vatsouras and Koupatantze,
paras. 36–37 and Case C-367/11, Prete, paras. 25 and 33.
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he/she is temporarily unable to work as a result of illness or accident, is in duly
recorded involuntary unemployment or embarks on vocational training. In
these circumstances the person concerned does not only retain the right to
reside in the host State, but, on the basis of Article 24(1) of this Directive,
he/she can also claim the same treatment as the nationals of this host country
with regard to all kinds of social benefits.46 Moreover, the ECJ recently
confirmed that the list in Article 7(3) of Directive 2004/38 of circumstances
in which a migrant worker who is no longer in an employment relationship,
may nevertheless continue to benefit from that status, is not exhaustive. In
Saint-Prix the Court stated that a woman who gives up work, or seeking work,
because of the physical constraints of the late stages of pregnancy and the
aftermath of childbirth retains the status of “worker”, within the meaning of
Article 45 TFEU, provided she returns to work or finds a job within a
reasonable period after the birth of the child.47

Furthermore, the right to have access to social minimum benefits may also
apply to the worker’s or ex-worker’s economically inactive family members,
even when they are no longer living together with this worker in the host State.
Pursuant to Article 12 of Regulation 1612/68 (now Art. 10 Regulation
492/2011), the children of an EU citizen who have settled in a Member State
during one of their parents’ exercise of rights of residence as a migrant worker
in that Member State are entitled to reside there in order to attend general
educational courses.48 The fact that the parents of the children concerned have
meanwhile divorced and the fact that the parent who exercised rights of
residence as a migrant worker is no longer economically active in the host
Member State are irrelevant in this regard. It is sufficient that the child settled
in the Member State concerned at the time that one of the parents resided there
as a migrant worker.49 As a consequence of the children’s right to reside, the
parents who are their carers must also be allowed to remain in the host
Member State during the period of their children’s education, and as long as
the child continues to need the presence and the care of that parent in order to
be able to pursue and complete his or her education.50 Since they have the right
to reside in the host Member State they can, in principle, also rely on the
prohibition of discrimination on grounds of nationality to obtain social
benefits.

46. Joined Cases C-22 & 23/08, Vatsouras and Koupatantze, paras. 31–32.
47. Case C-507/12, Saint-Prix, EU:C:2014:2007.
48. Case C-310/08, Ibrahim, EU:C:2010:80 and Case C-480/08, Teixeira, EU:C:2010:83.
49. Case C-480/08, Teixeira, paras. 72 and 74.
50. Case C-310/08, Ibrahim, para 50, Case C-480/08 Teixeira, paras. 61 and 86 and Case

C-529/11, Alarape and Tijani, EU:C:2013:290, paras. 26–28. See earlier Case C-413/99,
Baumbast, paras. 63 and 71.
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4.2. A broad interpretation of the judgment: Possibly the end of free
movement for the poor?

Although a strict interpretation of the Dano judgment seems logical from a
legal point of view, we should not be naive. Some Member States will be only
too eager to use this opportunity to interpret this judgment very broadly, and
especially the possibilities it offers to derogate from the principle of
prohibition of discrimination on grounds of nationality for the granting of
social benefits to economically inactive Union citizens. We must admit that
the wording of this judgment could very well lead to this kind of broad
interpretation.

First, the Court’s dictum states in very general terms that the prohibition of
discrimination on grounds of nationality in EU law does not preclude
“legislation of a Member State under which nationals of other Member States
are excluded from entitlement to certain ‘special non-contributory cash
benefits’ within the meaning of Article 70(2) of Regulation No 883/2004, in
so far as those nationals of other Member States do not have a right of
residence under Directive 2004/38 in the host Member State”. Also, in
paragraph 69 (to which para 81 explicitly refers once again) the Court says
that “a Union citizen can claim equal treatment with nationals of the host
Member State only if his residence in the territory of the host Member State
complies with the conditions of Directive 2004/38”. In paragraph 73, the ECJ
states that for those whose period of residence in the host Member State has
been longer than three months but shorter than five years, Article 7(1)(b)
subjects the right to reside to “the requirement that the economically inactive
Union citizen must have sufficient resources for himself and his family
members”. Accordingly, the Court adds in paragraph 82, national legislation
may exclude nationals of other Member States who do not have a right of
residence under Directive 2004/38 in the host Member State from entitlement
to certain “special non-contributory cash benefits”. For the Court, the
potential unequal treatment is an inevitable consequence of the provisions and
the objective of Directive 2004/38, namely preventing Union citizens who are
nationals of other Member States from becoming an unreasonable burden on
the social assistance system of the host Member State.51

Moreover, the Court does not limit the exceptions to the equal treatment
provisions to social assistance benefits alone. In paragraph 73 as well as in
paragraphs 74, 77 and 78 the Court refers to the claim of “social benefits” in
general, without, however, defining this concept and despite the fact that
elsewhere the Court qualified the German benefit at stake as a “social

51. Para 74 (with reference to recital 10 of Directive 2004/38) and para 77.
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assistance benefit”.52 In paragraph 76 the Court even refers to the “Member
State’s welfare system”53 and says that “Article 7(1)(b) of Directive 2004/38
seeks to prevent economically inactive Union citizens from using the host
Member State’s welfare system to fund their means of subsistence”. Yet, the
“welfare system”, “le système de protection sociale” or “das System der
sozialen Sicherheit” is far more than only the “social assistance system” of the
Member States to which Articles 7(1)(c), 8(4), 14(1), 14(3) and 24(2) of the
Directive actually refer.

In addition, these paragraphs are worded very generally and no reference at
all is made to a proportionality test, such as the one to which Articles 8(4) and
14(3) of Directive 2004/38 refer or such as the unreasonability-test as
developed in Brey.54 Any reference to the initial motives of the migrating
Union citizens is also lacking in these paragraphs as well as in the Court’s
dictum.

Therefore, the Court’s analysis of the meaning of Directive 2004/38 could
be interpreted to the effect that Member States are allowed to refuse to pay any
social benefits, including social security benefits, to economically inactive
Union citizens who do not have the right to reside under Directive 2004/38
because they do not possess sufficient resources of their own. Any claim to
equal treatment by economically inactive Union citizens seems to be subject
to a “right-to-reside-under-Directive 2004/38-test”, as illustrated by the word
“only” in paragraph 69. This could be interpreted in the sense that Union
citizens whose right to reside in the host Member State is not based on
Directive 2004/38, but on another EU instrument, such as Article 12 of
Regulation 1612/68 (now Art. 10 of Regulation 492/2011) as in Ibrahim,
Teixeira and Alarape55 or even Article 45 TFEU as in Saint-Prix,56 or on
national law which is more favourable than Directive 2004/38 (as inMartinez
Sala57 and Trojani58), would not be entitled to claim, on the basis of EU law,
equal treatment for social benefits in the host State. Such an interpretation
would mean that in Dano the ECJ departed from its previous case law, which

52. Para 63.
53. The French version of the judgment, from which the translations in the other languages

are made, uses the term “le système de protection sociale” and the German translation speaks
of “das System der sozialen Sicherheit”.

54. Elsewhere in this article, I state that the absence of any reference to the proportionality
test is precisely an argument for a strict interpretation of the limitations the ECJ would allow to
the equal treatment principle. See section 4.1. and 4.3. supra and infra.

55. All cited supra note 50.
56. Case C-507/12, Saint-Prix.
57. Case C-85/96,Martinez Sala.
58. Case C-456/02, Trojani.
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allowed a broad concept of legal residence, including residence based on other
legal instruments than Directive 2004/38.59

No doubt, some Member States, including their judiciary, will interpret the
judgment in Dano that way.60

It is submitted that such a broad interpretation would run counter to other
provisions of EU law and to the above-mentioned idea that any exception to
the general principle of non-discrimination on grounds of nationality should
be interpreted narrowly.

Let me give some examples of possible consequences in practice of such a
broad interpretation.

After a career of 40 years in Member State A, a national of that Member
State starts working in Member State B. His main motive is being closer to his
children who have been living and working in Member State B for a number
of years. After 3 years, he reaches retirement age and receives a pro-rata
pension from both Member State A and Member State B, in accordance with
the relevant provisions of Regulation 883/2004. But the total amount of his
pension is lower than the amount below which he would be entitled to a
supplement according to the legislation of Member State B. This
supplementary benefit figures in the list of Annex X Regulation 883/2004 as
a “special non-contributory cash benefit”.61 Member State B, however,
invokes a broad interpretation of the Dano judgment and states that his claim
cannot be met because, taking only his pensions from Member State A and
Member State B into account, he does not have sufficient resources to retain a
right of residence under Directive 2004/38.

A national of Member State A moves to Member State B and starts working
there. After three months he loses his job because of the unexpected
bankruptcy of his employer. On the basis of Article 61 of Regulation
883/2004, he is entitled to an unemployment benefit from the host State for the
calculation of which the periods of insurance or employment completed under
the legislation of another Member State, including his home State, are also
taken into account. Yet, according to Article 7(3)(c) of Directive 2004/38 in
this situation he will retain the status of worker for six months (at least), which

59. For instance in Dias the Court confirmed that the right of nationals of a Member State
to reside in the territory of another Member State is a right conferred directly by the Treaty or
by the provisions adopted for its implementation (Case C-325/09, Dias, EU:C:2011:498, para
48; note that the Court refers to “provisions” in plural). This implies that the right to reside can
be based on a plurality of provisions of EU law and is not monopolized by Directive 2004/38.

60. See e.g. on the right to reside test in UK law: O’Neill, “Residence as a condition for
social security: A critique of the UK right to reside test for accessing benefits and how it is
applied in the courts”, 13 EJSS (2011), 226–246.

61. An example of such a benefit is the Austrian benefit that was at stake in Case C-140/12,
Brey.
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means that State B is not obliged to consider him as a worker within the
meaning of Directive 2004/38 after this period of six months. However, after
this period he may still be entitled to an unemployment benefit of the host
State, pursuant to national law in combination with the provisions of
Regulation 833/2004. A broad interpretation of Dano would allow the host
Member State to consider this person as an economically inactive Union
citizen subject to the sufficient resources requirement of Article 7(1)(b). In
order to determine whether or not he fulfils this condition this Member State
may refuse to take account of the social benefit he claims, including the
unemployment benefit. Consequently, under such a broad interpretation of
Dano, this Member State would be allowed to stop his entitlement to the
unemployment benefit and even to any other social security benefit, such as
family benefits.

An unmarried couple from Member State A move with their six-month-old
baby to Member State B where the man starts working full time. His income is
sufficient to provide for his family. A year later the man breaks off the
relationship and leaves the woman and the child. The man continues to work
in Member State B but refuses to pay maintenance for his child and its mother.
The latter cannot claim a right to reside under Articles 12 and 13 of Directive
2004/38. Indeed, Article 12 of Directive 2004/38 on the retention of the right
of residence by family members in the event of death or departure of Union
citizens, does not apply to her situation since her ex-partner did not die or
return to his home State. Because the couple was not married and did not have
a registered partnership,Article 13 of Directive 2004/38 on the retention of the
right of residence by family members in the event of divorce, annulment of
marriage or termination of registered partnership does not apply either.
Consequently, the mother, as an economically inactive person, can only claim
retention of her right of residence in Member State B on the basis of Article
7(1)(b) Directive 2004/38. A broad interpretation of Dano would mean that
Member State B could refuse all social benefits to the mother and her child,
including family benefits.

Such a broad interpretation of the possibilities offered byDano to derogate
from the principle of equal treatment would clearly be in breach of the
objectives and provisions of the social security coordination in Regulation
883/2004. This instrument aims at avoiding situations in which a migrating
Union citizen would fall between two stools if he/she is no longer entitled to
social benefits in the State of origin or in the host State. Its main objective is
to prevent positive conflicts of law which would occur in cases where the
legislation of more than one Member State would be applied concurrently, as
well as negative conflicts of law, in cases where no legislation is applicable to
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the migrant person.62 On the basis of this principle, a Union citizen is entitled
to unemployment benefits in the Member State of his/her most recent
employment, under the same conditions as the citizens of that Member State,
taking into account aggregated periods of employment or insurance in all
Member States.63 Economically inactive migrants have the right to family
benefits and special non-contributory benefits according to the legislation of
the Member State of habitual residence.64 A broad interpretation of the
limitations the ECJ would allow to be applied to the principle of equal
treatment would put aside these provisions of Regulation 883/2004 in the
above described situations.

Moreover, moving within the Union would put these citizens into a very
vulnerable situation, despite the fact that the motives for their movement had
nothing to do with obtaining another Member State’s social assistance. Such
a broad interpretation could result in a situation in which free movement is, in
practice, restricted to those who are lucky enough not to have to rely on public
solidarity mechanisms. It may also lead to the paradox that a Union citizen is
only entitled to social assistance in the host State, if he/she has sufficient
resources and therefore not in need of any social assistance. In that case it
would have been more honest if Directive 2004/38 had stated explicitly that an
economically inactive Union citizen is not entitled to any social assistance, or
even social benefit, until he/she has acquired the right of permanent residence.
However, such a statement is clearly absent in the Directive. Article 24(2)
explicitly limits equal treatment until that moment for maintenance aid for
studies only.

4.3. Some questions left to be answered

Apart from the discussion of whether we should adopt a narrow or broad
interpretation of which limitations the Court would have allowed to the
principle of equal treatment, the answers to a number of other questions
remain unclear.

The first is whether it would still be possible to invoke the Treaty provisions
directly, more specifically the general prohibition of discrimination on
grounds of nationality in Article 18 TFEU, to claim social benefits from the
host State. As far as Article 24 of Directive 2004/38 and Article 4 of
Regulation 2004/38 are concerned, the Court seems to consider that its

62. Case C-140/12, Brey, para 40 and the reference to previous case law therein. For an
account of the role of the “conflict rules” in Regulation 883/2004: Rennuy, “The emergence of
a parallel system of social security coordination”, 50 CML Rev. (2013), 1221–1266.

63. Arts. 4 and 61 of Regulation 883/2004.
64. Arts. 4, 11(3)(e), 68 and 70 of Regulation 883/2004.
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interpretation of these provisions is in line with Article 18 TFEU. Indeed, in
paragraph 61 the ECJ states that Article 18 TFEU is given more specific
expression in Article 24 of Directive 2004/38 and in Article 4 of Regulation
883/2004. Article 18 TFEU applies “without prejudice to any special
provision” of the Treaty.65 Such special provisions are Articles 20(2) and
21(1) TFEU, which allow limitations and conditions for the right to free
movement in secondary legislation,66 such as Directive 2004/38 and
Regulation 883/2004. That is why the Court inDano only interprets Article 24
of Directive 2004/38 and Article 4 of Regulation 883/2004,67 implying that its
interpretation of these provisions is in line with Article 18 TFEU.

Still, such conclusion would favour the narrow interpretation of the
limitations the ECJ would allow to be applied to the equal treatment principle,
in which the proportionality test can only be put aside in very specific
situations, such as the circumstance in which a person moves to another
Member State solely in order to obtain social assistance there. Indeed, the
proportionality test is inherent in the implementation of Article 18 TFEU,68

which may only be put aside in self-evident situations. Moreover, the Court’s
reasoning does not imply that the equal treatment principle in Article 18
TFEU is now subject to a “right-to-reside-under-Directive-2004/38”-test. For
the Court “residing on the basis of this Directive” is a prerequisite that stems
from the wording of the equal treatment provision of Article 24(1) of
Directive.69 The application of Article 18 TFEU only requires the matter to be
within the scope of application of the Treaties. For the Court this includes
situations “relating to the exercise of the right to move and reside within the
territory of the Member States”.70 Such situations may well be different from
those of legal residence under the requirements of Directive 2004/38. Indeed,
Article 18 TFEU can be applied in situations in which the Union citizen does
not reside at all in the Member State of which he/she claims a benefit. This is,
for instance, illustrated by Gottwald. In this case, as regards the residence
conditions in the Austrian legislation for an annual toll disc free of charge to
disabled persons, the Court confirmed that a Union citizen, when travelling in
the territory of a Member State, has the right, set out in Article 18 TFEU, not
to suffer discrimination by reason of his/her nationality.71 The Court,

65. See also para 59.
66. See para 60.
67. See explicitly para 62.
68. See, inter alia, Case C-274/96, Bickel and Franz, EU:C:1998:563, para 27; Case

C-148/02, Garcia Avello, para 31; Case C-209/03, Bidar, para 54 and Case C-103/08,
Gottwald, para 30.

69. See para 68 of Dano.
70. Ibid., para 59.
71. Case C-103/08, Gottwald, para 26.
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accordingly, applied the proportionality test to the residence condition at
issue, a test which failed in this case.72 Another example of such a situation
would be that of a “frontier student” who continues to reside in his/her home
State, but commutes every day to a school/university in a neighbouring
Member State.73 This student may very well rely on Article 18 TFEU when
claiming certain benefits (such as reduced prices for meals at school). Even a
Union citizen who does not fulfil the residence requirements of Directive
2004/38 any longer, and is therefore no longer able to invoke its Article 24(1),
could continue to rely on Article 18 TFEU, for instance to dispute expulsion
measures that would be directly or indirectly discriminatory on grounds of
nationality. These situations relate to the exercise of the right to move and
reside freely, and therefore fall within the scope ratione materiae of EU law,
including Article 18 TFEU.74

Second, Dano does not clarify what role could still be played by the
provision of Article 8(4) of Directive 2004/38 to which the Court, strikingly,
does not refer at all. The first sentence of this provision expressly states that
Member States, when determining the right to reside, may not lay down a
fixed amount which they regard as “sufficient resources”, but must take into
account the personal situation of the person concerned. Moreover, according
to the second sentence of Article 8(4), the amount ultimately regarded as
indicating sufficient resources may not be higher than the threshold below
which nationals of the host Member State become eligible for social
assistance, or, where that criterion is not applicable, higher than the minimum
social security pension paid by the host Member State. The Court confirmed
in Brey (para 68) that, although Member States may indicate a certain sum as
a reference amount, they may not impose a minimum income level below
which it will be presumed that the person concerned does not have sufficient
resources, irrespective of a specific examination of the situation of each
person concerned.

Third, it also remains unclear what the consequences ofDanowould be for
the host Member State’s ability to expel Union citizens who do not possess
sufficient resources. Indeed, Article 14(3) Directive 2004/38 expressly
provides that expulsion measures shall not be the automatic consequence of a
Unions citizen’s recourse to the social assistance system of the host State.
Recital 16 in the preamble of Directive 2004/38, to which the Court referred
in paragraph 69 of Brey, states in this respect that “the host Member State
should examine whether the person concerned is experiencing temporary

72. Ibid., para 30.
73. As is for instance the case with a large number of Dutch pupils attending Belgian

schools in the border region.
74. See explicitly the wording of para 59 of Dano.
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difficulties and take into account the duration of residence, his personal
circumstances, and the amount of aid which has been granted to him”.
Nothing in Dano suggests that this would no longer be the case, so that an
expulsion measure is still subject to this proportionality test. Moreover, both
Article 14(3) and Article 7(1)(b) only refer to “social assistance”. Thus, a
Union citizen can only be expelled when he/she claims “social assistance” and
not when he/she claims other “social benefits” or even traditional “social
security benefits”. What happens if on the basis of this criterion the expulsion
is not allowed or, at least, is not carried out,75 but the citizen involved is refused
access to social benefits in the host State on the basis of a broad interpretation
of the Court’s reasoning in Dano?76

This kind of situation would manifestly result in the creation of poverty and
social exclusion on the territory of the host State and would be in
contradiction with the Union’s objectives to combat social exclusion,
objectives enshrined in provisions such as Article 3(3) TEU, Articles 9 and
151(1) TFEU as well as Article 34(3) of the EU Charter of Fundamental
Rights. Articles 1 (Human dignity) and 24 (Children’s rights)77 of the EU
Charter could also play a role in the discussion.78 The only way out of this
contradiction would be to apply the proportionality test to which Articles 8(4)
and 14(3) as well as recital 16 of Directive 2004/38 refer, but which the Court
remarkably does not do in Dano, to the entitlement to equal treatment for
social benefits as well. Advocate General Wathelet pointed to this issue in

75. Which very often seems to be the case in practice: Nic Shuibne and Shaw, “General
report”, in Neergaard, Jacqueson and Holst-Christensen (Eds.), Union Citizenship:
Development, Impact and Challenges. The XXVI FIDE Congress in Copenhagen, 2014,
Congress Publications, vol. 2 (DJOF Publishing, 2014), pp. 90–93.

76. Note also that pursuant to Art. 15(1) of Directive 2004/38 the procedures provided for
by its Arts. 30 and 31 apply by analogy to all decisions restricting free movement of Union
citizens and their family members on grounds other than public policy, public security or public
health. This means that expulsion on grounds of a person not having sufficient resources should
be made by a formal decision, which specifies precisely and in full the grounds on which the
decision is taken (Arts. 30(1) and (2)). Together with the other procedural safeguards of Art. 31,
this must ensure that an “expulsion decision complies with the principle of proportionality”
(Guild, Peers, Tomkin, The EUCitizenship Directive.A Commentary (OUP, 2014), p. 175). This
is not contradicted by Dias (Case C-325/09), in which the Court only confirmed that the grant
of a residence permit as such does not give rise to a right to reside (para 48) and that the
declaratory character of residence permits precludes a Union citizen’s residence from being
regarded as legal, solely on the ground that such permit was validly issued to him (para 54). In
this judgment the ECJ did not at all comment on the meaning of Art. 14(3) read in combination
with Arts. 15(1) and 30 of the Directive. It therefore offers no support for the contention that the
right to reside stops automatically once a Union citizen no longer has sufficient resources, even
without a formal expulsion decision having been taken in accordance with Arts. 15(1) and 30.
For a different view: Thym, op. cit. supra note 5, p. 24.

77. Note that a five-year old child is also a party in this case.
78. See further on these provisions in the concluding remarks, in section 5 infra.
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paragraph 138 of his Opinion, arguing that a limited scope of the exception to
the right to equal treatment also removes the risk of an automatic expulsion
measure based solely on an application for a social assistance benefit, which
is prohibited by Article 14(3) of Directive 2004/38.

Finally, regarding the “special non-contributory cash benefits” within the
meaning of Article 70(2) of Regulation 883/2004, Dano confirms what the
Court already decided in Brey, namely that for entitlement to these social
benefits, factual and habitual residence on the territory of the host Member
State alone is not sufficient. It has been submitted before79 that this disregards
the special coordination system for these benefits introduced in 1992.80 For
the benefits listed in the at that time newly created Annex IIa of Regulation
1408/71, Member States could apply a residence condition preventing the
export of these benefits. As a consequence a beneficiary of such a benefit
would, on the one hand, lose it when transferring his/her residence to another
Member State and would, on the other, be entitled in his/her new Member
State of residence to benefits of that State listed in Annex IIa. This entitlement
in the Member State of residence is seen as a compensation for the
non-exportability of these benefits.81 In its Article 70, Regulation 883/2004
took over this special coordination regime for the benefits listed in its Annex
X. Article 70(4) of Regulation 883/2004 indeed confirms that the special
non-contributory cash benefits listed in Annex X shall be provided
exclusively in the Member State in which the persons concerned resides at the
expense of this Member State’s institutions. The only requirement for
entitlement to these benefits is the person’s place of residence, defined in
Article 1(j) of Regulation 883/2004 as the place where a person habitually
resides.

Yet, in Brey the Court already subjected entitlement to these benefits to an
unreasonability-test and inDano it specifies that economically inactive Union
citizens cannot claim equal treatment with nationals of the host State for these
“special non-contributory cash benefits” during the first period of residence
shorter than five years, unless their residence complies with the provisions of
this Directive, including them having sufficient resources without taking

79. Verschueren, op. cit. supra note 18, pp. 159–164.
80. By Regulation (EEC) 1247/92 of the Council of 30 Apr. 1992 (O.J. 1992, L 192/1),

which amended Regulation 1408/71.
81. Cornelissen, “EU regulations on the coordination of social security systems and special

non-contributory benefits: A source of never-ending controversy”, in Guild, Carrera and Eisele
(Eds.), Social Benefits andMigration.AContested Relationship andPolicy Challenge in the EU
(Centre for European Policy Studies (CEPS), Brussels, 2013), p. 91; Spiegel, op. cit. supra note
18, pp. 339–340 and 350–351 and Van Overmeiren, Eichenhofer and Verschueren, “Social
security coverage of non-active persons moving to another Member State”, in Guild, Gortazar
Rotaeche and Kostakopoulou (Eds.), The Reconceptualization of European Union Citizenship
(Nijhoff, 2014), p. 257.

Benefit tourism and Dano 385



account of the benefit claimed. This case law actually adds a supplementary
condition to the entitlement to these benefits which is not included in
Regulation 883/2004 itself.

In addition, the Court’s statement in paragraph 63 of Dano that these
benefits fall within the concept of “social assistance” is doubtful if this implies
that all benefits listed in Annex X of Regulation 883/2004 would qualify as
“social assistance” within the meaning of Article 24(2) of Directive 2004/38.
First, such a conclusion would be in contradiction with the judgment in
Vatsouras and Koupatantze in which the Court stated that benefits intended to
facilitate access to the labour market cannot be regarded as constituting
“social assistance” within the meaning of that provision.82 The benefit at stake
in that case was a “special non-contributory cash benefit”, listed in Annex X.
Second, currently this list contains about 65 different benefits granted by the
Member States, including a number of benefits intended to provide “solely
specific protection for the disabled, closely linked to the said person’s social
environment in the Member State concerned”.83 Not all of the latter benefits
can be qualified as “social assistance” within the meaning of Article 7(1)(b)
of Directive 2004/38. The Court seems to agree with this since, in paragraph
84 as well as in the dictum, it refers to “certain” special non-contributory cash
benefits, so obviously not to all.

4.4. The role of the EU Charter of Fundamental Rights

Some brief remarks on the final part of the judgment concerning the role of the
EU Charter of Fundamental Rights. The referring court asked the ECJ
whether the provision of non-contributory benefits that guarantee a level of
subsistence for Union citizens, may be limited – except in the event of acute
emergencies – to the provision of the necessary funds for return to the home
State or whether Articles 1, 20 and 51 of the Charter require more extensive
payments which would enable permanent residence. The Court answered that
since Regulation 883/2004 is not intended to lay down the conditions creating
the right to the “special non-contributory cash benefits”, it is up to the
legislature of each Member State to lay down those conditions. Accordingly,
since those conditions do not result from Regulation 883/2004 nor from
Directive 2004/38 or other secondary EU legislation, meaning that the
Member States have the power to determine the conditions for the grant of
such benefits, they also have the power to define the extent of the social
coverage provided by that type of benefit. Consequently, says the Court, when
the Member States lay down the conditions for the grant of special

82. Para 45.
83. See the wording of Art. 70(2)(a)(ii) of Regulation 883/2004.
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non-contributory cash benefits and the extent of such benefits, they are not
implementing EU law. It follows that the Court does not have jurisdiction to
answer this question on the role of the Charter.84

Yet, we should not conclude from these wordings, that Member States are
completely free to determine the conditions for the grant of social benefits. As
far as the social security coordination of Regulation 883/2004 is concerned,
the Court has always stated that the system put in place is only a system of
coordination. It does not seek to harmonize the Member States’ systems, nor
to bring them closer together. The only objective is to coordinate them in such
a way that possible negative effects of the differences between those systems
for migrant persons are removed.85 In the absence of harmonization at Union
level, it is indeed up to each Member State to determine the rights and duties
associated with social security insurance as well as the conditions for benefit
entitlement.86 However, the ECJ has repeatedly stated that, when exercising
that power, the Member States must comply with EU law,87 in particular the
provisions of the Treaty on the freedom of every citizen of the European
Union to move and reside in the territory of the Member States.88

This also includes the right to equal treatment of Union citizens with the
nationals of the host State. Therefore the generally worded position of the
Court on the scope of the EU Charter is surprising.

Moreover, in the previous parts of the judgment inDano the ECJ defines the
possibilities the Member State have to abstain from applying the equal
treatment provisions to Union citizens claiming social benefits, and makes
them subject to a “right-to-reside-under-Directive-2004/38-test”. Even if one
would admit that when the Member States lay down the conditions for the
grant of “special non-contributory cash benefits” and the level of such
benefits they are not implementing EU law, the refusal of such a benefit on the
basis of the “right-to-reside-under-Directive-2004/38-test” is definitely part
of the implementation of EU law and should therefore respect the provisions
of the EU Charter.89

84. Paras. 89–92.
85. See, inter alia, Case 41/84, Pinna, EU:C:1986:1, para 20 and more recently Case

C-103/06, Derouin, EU:C:2008:185, paras. 20 and 23; Case C-228/07, Petersen, para 41 and
Case C-208/07, von Chamier-Glisczinski, EU:C:2009:455, para 84.

86. See e.g. Case C-158/96, Kohll, EU:C:1998:171, paras. 17–19 and more recently Case
C-345/09, van Delft, EU:C:2010:610, para 84.

87. See e.g. Case C-228/07, Petersen, para 42; Case C-208/07, von Chamier-Glisczinski,
para 63; Case C-345/09, van Delft, para 84; Case C-503/09, Stewart, EU:C:2011:500, para 77
and Case C-75/11, Commission v. Austria, para 47.

88. Case C-135/99, Elsen, EU:C:2000:647, para 33; Case C-507/06, Klöppel,
EU:C:2008:110, para 16 and Case C-208/07, von Chamier-Glisczinski, para 63.

89. See further on the Charter section 5 infra.
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5. Concluding remarks

In Dano the Court of Justice had to rule once again on the delicate balance
between, on the one hand, the fundamental right of Union citizens to move
freely within the Union and to claim equal treatment with the citizens of the
host State, and the legitimate wish of the Member States to protect their public
finances from so-called “benefit tourism”, on the other.

It is submitted that only a strict interpretation of the possibilities the
judgment in Dano seems to offer the host Member State to deny a Union
citizen the right to equal treatment as regards social benefits is in line with the
general principles of EU law, more specifically, with the right to free
movement as a fundamental right and the proportionality principle. Such an
interpretation would mean that social benefits may only be refused without
any proportionality test, to persons who come to the host State solely in order
to benefit from its social assistance system and who do not seek in any way to
integrate themselves into the labour market.

However, the wording of the judgment, including its dictum, could be used
to justify a broader interpretation thereof and allow the Member States to
deny all social benefits as soon as the economically inactive Union citizen
whose residence period is shorter than five years, and who does not have
sufficient resources of his/her own. The unreasonability of the burden would
not even need to be demonstrated. Yet, such a broad interpretation would be
contrary to the objectives of the EU on the free movement for persons,
including those who are or who become economically inactive.

No doubt, under the pressure of public opinion, popular press and
Eurosceptics, some Member States will interpret and apply the possibilities
offered by the wording of the judgment in Dano as broadly as possible. Such
a broad interpretation does not only threaten to undermine the acquis of more
than 50 years of social security coordination in the EU, but also threatens to
throw us back to the era before the introduction of European citizenship by the
Maastricht Treaty. In that case, just like Weiler did in 1996,90 we could
consider the latter to be “little more than a cynical exercise of public
relations”. It is hard to believe that the Court of Justice would allow this.
Therefore I hold the view that we have to take care not to give too broad an
interpretation to the Dano judgment and that it is necessary to await further
case law of the Court in this matter so as to know exactly what the
consequences will be. The Court will undoubtedly be confronted with new

90. Weiler, “Citizenship and human rights”, in Winter, Curtin, Kellerman and De Witte
(Eds.), Reforming the Treaty on European Union: The Legal Debate (Kluwer, 1996), p. 68.
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cases on these issues, the advantage of which is that it will have the
opportunity to clarify its case law further.91

To finish, I would like to refer to the most recent figures published by
Eurostat,92 according to which in 2013, 16.7 percent of the population of the
EU28 were at risk of income poverty, meaning that their disposable income
was below their national at-risk-of-poverty threshold.93 These figures show
that in total numbers, more than 80 million EU citizens live under the poverty
threshold. It is clear that a broad interpretation of the legal consequences of the
judgment in Dano would mean that the so-called fundamental right to free
movement would be nothing but an illusion for tens of millions of poor Union
citizens.94

Yet, ever since the launch of the Lisbon Strategy in 2000 the EU has paid
full regard to the fight against poverty and social exclusion when formulating
policy objectives and instruments. It is a central theme within the context of
the Open Method of Coordination in the field of social protection and social
inclusion as well as in the Employment Strategy. This objective was further
confirmed in the Europe 2020 Strategy. Indeed, the European Council adopted
an EU headline target for promoting social inclusion, in particular through the
reduction of poverty, by aiming to lift at least 20 million people out of the risk
of poverty and exclusion by 2020.95 This was also taken on board by the
Europe 2020 Strategy Integrated Guidelines, in particular Guideline 10
“Promoting social inclusion and combating poverty”. The implementation by
the Member States of these guidelines is monitored every six months in the
so-called “European Semester”.

The main objective of these European policy initiatives is to support the
Member States in their national policies to combat poverty. However, they do
not have a direct impact on legal claims for financial or other support by
persons faced with poverty or social exclusion. Still, these objectives have
found their way into the Treaties, as amended by the Lisbon Treaty. Article 9
TFEU declares that “in defining and implementing its policies and activities,
the Union shall take into account requirements linked to…the fight against
social exclusion…”. Furthermore, Article 3(3) TEU confirms that: “It [i.e. the

91. See in particular the pending cases: C-67/14, Alimanovic; C-19/14, Talasca and
C-308/14, Commission v. United Kingdom.

92. Eurostat Newsrelease, 4 Nov. 2014, 168/2014.
93. This threshold is set at 60% of the national median equivalized disposable income.
94. See in the same vein: Meduna, “Institutional report”, in Neergaard, Jacqueson and

Holst-Christensen, op. cit. supra note 75, pp. 262–263.
95. See: <www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/115346.

pdf> (last visited 10 Dec. 2014). See also Communication from the Commission
COM(2010)2020, “Europe 2020 – A strategy for smart, sustainable and inclusive growth”.
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EU] shall combat social exclusion….” Article 151(1) TFEU also refers to the
combating of social exclusion as an objective of the Union and the Member
States. These goals are also reflected in the Charter of Fundamental Rights,
which in its Article 34(3) says that “in order to combat social exclusion and
poverty, the Union recognizes and respects the right to social and housing
assistance so as to ensure a decent existence for all those who lack sufficient
resources, in accordance with the rules laid down by Union law and national
law and practices”.96 Furthermore, Article 1 of the Charter states that human
dignity is inviolable and must be protected and respected97 and Article 24
thereof guarantees children the right to such protection and care as is
necessary for their well-being and stipulates that in all actions relating to
children, the child’s best interests must be a primary consideration.98 Within
the scope of the Charter, social rights, including the right to social assistance,
are also human rights and not just citizen’s rights.99

When adjudicating on the balance between various objectives of EU
policies and various values underlying them, the combat against social
exclusion and poverty should play a more prominent role. Indeed, the EU
policy measures and provisions in this field should, when applied in the
context of European citizenship, not be meant to be “little more than a cynical
exercise in public relations”.100

96. The Court referred to this provision in Case C-571/10,Kamberaj, EU:C:2012:233, para
92.

97. In a recent judgment, the ECJ inferred from Art. 1 of the Charter and from the provision
of Directive 2003/9 that the financial aid granted to asylum seekers must be sufficient to ensure
a dignified standard of living and adequate health of the applicants and capable of ensuring their
subsistence. See Case C-79/13, Saciri, EU:C:2014:103, paras. 35–42.

98. The Court referred to this provision in Case C-400/10 PPU, J. McB., EU:C:2010:582,
paras. 60–63; Case C-491/10 PPU, Aguirre Zarraga, EU:C:2010:828, paras. 60–67; Case
C-40/11, Iida, EU:C:2012:691, paras. 78–81; Joined Cases C-356 & 357/11, O. and S.,
EU:C:2012:776, paras. 76–79 and Case C-648/11,MA, EU:C:2013:367, paras. 56–59. On the
particular importance which Directive 2004/38 attaches to the situation of children, more
specifically in its Art. 12, see Case C- 310/08, Ibrahim, para 58.

99. See in the same vein Eichenhofer, “Sozialleistungen für Zuwanderer aus der EU”, 63
Soziale Sicherheit (2014), p. 206.

100. QuotingWeiler, op. cit. supra note 90.
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