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1 INTRODUCTION: SETTING THE SCENE 

 

The object of project MP-OO/FIDO/2016/5 is “the implementation of the “UN Guidelines 

on Business and Human Rights” (UNGP), with particular emphasis on the reparation 

mechanisms that exist in Belgium, Europe and at the international level, in line with 

Principles 26 and 27 of the UN Guidelines”. This project seeks to map State-based judicial 

mechanisms and State-based non-judicial mechanisms, and to identify the barriers to 

access to effective remedy. The project consists of three parts: First, a mapping of the 

procedural and material aspects of available judicial and non-judicial 

mechanisms for victims of business-related human rights violations or for other 

stakeholders (NGOs, business, etc.) that fulfil the parameters given by the UNGP. 

This mapping considers rights holders (actual or potential victims of business related 

human rights violations), duty bearers that should prevent or manage actual or potential 

business related human rights abuses, and the role of other stakeholders such as NGOs 

(to advocate rights of victims but also of vulnerable individuals, not only in Belgium). 

Second, the evaluation of the mapped mechanisms to identify the obstacles 

(limitations or gaps at the legal, financial, administrative or procedural level) 

that may obstruct or complicate the effective use of these remedies by victims. 

It also includes recommendations to endorse legal reforms or policies aiming at eliminating 

these obstacles, based mainly on relevant case law, comparative law, NGO reports and 

academic analyses2. Third, a brochure that includes the main findings of the first 

and second part. The brochure aims at making essential information available to all 

stakeholders (victims, businesses, NGOs, trade unions, etc.) concerning (i) State 

mechanisms that can be used to obtain remedy for business-related human rights abuses; 

(ii) the duties of the stakeholders; and (iii) available judicial and non-judicial ways for their 

enforcement and compliance.   

 

A few preliminary conceptual clarifications are needed though: first, we adopted the 

definition of victim as in the UNGP and its Interpretive Guide (OHCHR 2012).3 In addition, 

victims, understood as the ‘person(s) entitled to reparation’4, may be those that underwent 

the violation or their relatives (indirect victims), who may also be entitled to claim the 

remedy (ICJ 2006:37) against businesses or the State. Stakeholders in turn, can 

represent victims or the injured party, or they can have a special interest in suing the 

business or the State, such as NGOs, trade unions or public institutions with this specific 

competence. We refer to businesses independently of their legal form because they are 

mainly legal entities (corporations), but not exclusively, and this way we include any form 

of business entity, and as the EU Agency for Fundamental Rights (FRA) has done as well 

(FRA 2017:20). 

 

The first part is rather descriptive and does not contain an evaluation or assessment of 

the effectiveness and impact of these mechanisms, which is performed in the second part. 

It focuses on the most plausible mechanisms. In the introductory parts for each category 

of remedies, some other non-listed mechanisms are mentioned but not further developed 

due to their rather hypothetical or only very limited scope.  

 

Considering that various national, European and international institutions with jurisdiction5  

on the Belgian territory may have the competence to create and enforce measures to 

redress or compensate business-related human rights abuses, the complexity is high as 

                                           
2 The recommendations are not included in this document. 
3 The ECtHR uses, as a synonym of victim, the concept of injured party, in accordance with art. 41 ECHR, which 
deals with just satisfaction (Cf. 3.3.1.2). 
4 Cf. ECtHR: Çakici v Turkey and Aktas v Turkey quoted by ICJ (2006:37). 
5 ‘Jurisdiction’ is defined as a component of the sovereignty of the State which allows it to enact and enforce 
laws. Traditionally jurisdiction is identified with the State territory, which is reinforced by the international 
principle of non-intervention in internal affairs (Ryngaert 2014:1). However, the extraterritorial jurisdiction is 
being promoted to deal with cases of transnational impact for which national and international law are not 
adequate. 
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different legal areas are thereby considered: Public International Law, Private International 

Law, EU Law (Liability, Consumers Protection, Competition Law, Public Procurement, 

Environmental Law, Criminal Law etc.), Belgian Law (Constitutional Law, Administrative 

Law, Corporate Law, Liability, Procedural Law, Civil Law, Labour Law, Criminal Law etc.). 

In addition, most of these mechanisms are not framed exclusively to protect “human 

rights” as it is the case in other countries. Consequently, this mapping includes the main 

information about each mechanism but it is not an exhaustive study of each of them. 

However, the main legal sources are referred to, as well as case law and other sources, to 

guide the readers if they need further specific information about each mechanism. 

 

This document covers the first two parts of the project. Conclusions and 

recommendations, as well as the brochure, will be part of separate documents. 

  

1.1 The relevance of the research project  

 

This study seeks to guide the Belgian government in the implementation of legislative or 

administrative measures to reinforce the third pillar of the UNGP which seeks to provide 

remedy in case of business-related human rights abuses committed in its jurisdiction. It 

also supports the design of the Belgian Action Plan on Business and Human Rights. 

Considering the complexity of the topic, we give relevance to key concerns: first, 

businesses can affect human rights of employees, customers, consumers and communities 

linked to their operations. Second, this topic faces an extra-territorial challenge: Belgium 

should create and enforce mechanisms to repair business-related human rights abuses 

perpetrated in Belgium but also in States where Belgian business supply chains6 operate, 

as far as the Belgian jurisdiction applies (UN OHCHC, 2012). 

 

1.2 Framework: guidelines on business and human rights 

 

The United Nations Guiding Principles on Business and Human rights (UNGP)7 were the 

result of a series of initiatives8 that sought to promote an international framework for the 

development of business activities compatible with the duties of respecting, protecting and 

fulfilling human rights recognised by International Human Rights Law (IHRL) (Cf. annex 

6.1). The UNGP are constructed on three pillars: First, States are the first responsible for 

the protection against human rights abuses by non-State actors (mainly corporations). As 

a result, the State should regulate (by means of policies and regulations) and adjudicate 

how businesses can be held accountable for the duties of protecting, respecting and - in 

some cases - fulfilling human rights. Second, businesses should pursue Corporate Social 

Responsibility (CSR) to respect human rights. This is, they should avoid infringements of 

human rights, they should address adverse impacts by means of the implementation of 

Human Rights Due Diligence9 (HRDD), and they should assess actual and potential human 

rights impacts of business activities, including the ones of partners in third countries. Third, 

                                           
6 A ‘supply chain’ is defined as the flow of goods and services from the point of extraction of natural resources, 
over the production of parts and components, and assembly, to the point of consumption (UN OHCHR 2012:8; 
De Schutter et al. 2012). 
7 UN Human Rights Council (HRC) Resolution 17/4/2011. 
8 In 2008, the UN GA approved the “Protect, Respect and Remedy: a Framework for Business and Human Rights” 
(UN HRC A/HRC/8/5; 7/04/2008) which contains the main principles further developed in 2011 with the launching 
of the UNGP, being the main framework set out to regulate corporate conduct related with the respect for human 
rights. 
9 It is defined in UNGP Principle 17, as a permanent process to assess actual and potential human rights impacts, 
which should cover business-related adverse human rights impacts, caused directly (by its own activities) or 
indirectly (by its partners). 
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access of victims to effective remedy by means of judicial and non-judicial mechanisms 

should be improved (De Schutter et al. 2012). 

 

Other important earlier initiatives include, first, the Tripartite Declaration of Principles 

concerning Multinational Enterprises (MNEs) and Social Policy (MNE Declaration)10 of the 

International Labour Organisation (ILO) (ILO 2017) and, the Organisation of Economic Co-

operation and Development (OECD) Guidelines for Multinational Enterprises (MNEs) (1976, 

updated in 2011) (OECD 2011), which both sought to guide MNEs on social policy and 

sustainable practices. Second, the UN Global Compact (1999), an agreement among 

governments, companies and labour organisations, aimed at holding businesses 

accountable for the respect of IHRL, the environment and to fight corruption. Third, the 

UN General Assembly (UN GA 1999) adopted the UN Declaration on Human Rights 

Defenders11, which referred to “the right and responsibility of individuals, groups and 

organs of society to promote and protect universally recognized human rights and 

fundamental freedoms”. Of relevance for this project is the statement that “everyone who, 

as a result of his or her profession, can affect the human dignity, human rights and 

fundamental freedoms of others should respect those rights and freedoms and comply 

with relevant national and international standards of occupational and professional conduct 

or ethics” (11). 

 

In 2011 the UNGP have been complemented by the UNGP on Human Rights Impact 

Assessments of Trade and Investment Agreements12, and the UNGP for Responsible 

Contracts for State-Investor Contracts13 seeking to reinforce the duties of States to ensure 

that their trade and investment agreements respect IHRL. Along the same lines, the UN 

General Comment (UNGC) 16/2013 referred to the State obligations regarding the impact 

of businesses on children’s rights. In 2014 a proposition submitted to the UN GA for an 

international legally binding instrument on transnational corporations and other 

businesses with respect to human rights, was not unanimously approved.14 However, an 

open-ended intergovernmental working group (IGWG) was created to elaborate an 

international legally binding instrument to regulate business activities and their impact 

within IHRL.15 Recently, the UN HRC Accountability and Remedy Project (ARP I)16 focused 

on substantive legal and practical issues of judicial mechanisms that seek to grant the 

right to an effective access to remedy for business related human rights abuses in the 

context of global supply chains17, and on the need to link secondary liability (parent 

corporation) with primary liability (subsidiaries). The Accountability and Remedy Project 

II (ARP II) in turn, refers to State-based non-judicial mechanisms relevant for the respect 

by businesses for human rights (UN OHCHR (2017))18. 

 

Some of the Sustainable Development Goals (SDG) defined in the Post-2015 agenda also 

deal directly with the relation between business activities and the respect for human rights. 

Non-exhaustively, we can mention some specific targets as follows: First, Goal 8 “inclusive 

and sustainable economic growth, employment and decent work for all”19 includes as 

target the implementation of effective measures to eradicate forced labour, to end modern 

                                           
10 Adopted by the Governing Body of the ILO in its 204th Session (1977) and amended at the 279th (2000), 

295th (2006) and 329th (2017) sessions. 
11 UN GA /RES/53/144 8/3/1999 on the report of the Third Committee (A/53/625/Add.2). 
12 UN Report A/HRC/19/59/Add.5. 
13 UN A/HRC/17/31/Add.3. 
14 UN Resolution A/HRC/RES/26/9. 
15 The HRC extended the IGWG’s mandate and created a multi-stakeholder Forum on Business and Human Rights. 
This Working Group has realised several country visits, including in Mongolia (2012), the USA (2013), Ghana 
(2013) and Azerbaijan (2014) and published country visit reports and recommendations (Van Der Plancke et al. 
2016:57). 
16 Project on “Improving accountability and access to remedy for victims of business-related human rights abuse” 
UN A/HRC/32/19 of 12/05/2016, and its addendum UN A/HRC/32/19/Add.1 of 12/05/2016. 
17 HRDD should cover all the steps in the supply chain (UN OHCHR 2012:8; De Schutter et al. 2012). 
18 This project has been considered when organising the present mapping, and to define the main benchmarks 
for the evaluation of measures in force and their shortcomings in the second part. 
19 http://www.un.org/sustainabledevelopment/economic-growth/ 
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slavery and human trafficking, and, by 2025, to end child labour in all its forms. Second, 

Goal 12 expresses an aspiration towards sustainable consumption and production20, being 

primarily a responsibility of developed countries. Specific targets refer to sustainable 

management and efficient use of natural resources, in all levels of the supply chain and 

the elimination of adverse impacts on human health and the environment. As a result, 

businesses and public procurement processes, should adopt sustainable practices and the 

integration of sustainability information in their reporting cycle. Third, Goal 17 promotes 

a global partnership for sustainable development21, through technology transfer, the 

implementation of a “universal, rules-based, open, non-discriminatory and equitable 

multilateral trading system under the World Trade Organization (WTO)”, including the 

Doha Development Agenda and “Data, monitoring and accountability”. The latter target is 

relevant for the implementation of the third pillar of the UNGP because it seeks to support 

developing countries in increasing “the availability of high-quality, timely and reliable data, 

disaggregated by income, gender, age, race, ethnicity, migratory status, disability, 

geographic location and other characteristics relevant in national contexts”. These data 

allow evaluating progress on the implementation of the SDGs but also allow a better 

control of State and business compliance with human rights.  

 

In Europe, the Council of Europe (CoE 2016) recently released Recommendation 

CM/Rec(2016)3 of the Committee of Ministers on human rights and business and its 

Explanatory Memorandum. The purpose is to guide the CoE and Member States on the 

implementation of the UNGP. In addition, also recently the CoE/Greta22 (2016) released a 

Compendium of good practices on the implementation of the Convention on Action against 

Trafficking in Human Beings. 

 

At the European Union (EU) level, various documents on the duties of the EU and Member 

States and on the duties of businesses to respect human rights, have been released. The 

most relevant are: first, the Guiding Principles for businesses to respect human rights in 

key business sectors and for small and medium-sized enterprises (SMEs); second, some 

documents on CRS23; third, the Commission Staff Working Document on Implementing 

the UN Guiding Principles on Business and Human Rights - State of Play (European 

Commission 2015c); fourth, the Second Action Plan on Human Rights and Democracy of 

2015 (Council of the EU 2015); fifth, the Council of the EU Conclusions on Business and 

Human Rights24; and finally, the EU FRA (2017) Opinion on “(i)mproving access to remedy 

in business and human rights at the EU level” which is considered in detail in the second 

part of this project because it provides an important framework to evaluate remedies in 

force in Belgium and to identify the gaps in the Belgian legislation. 

 

In Belgium, the concept of business-related human rights abuses and the corresponding 

duty of reparation are being integrated into policy-making and in best practice models. 

Even before the release of the UNGP, some regulations already promoted CSR, by means 

of control and punitive mechanisms but also through incentives, such as the social label 

(Cf. 2.2.1.3.2). Belgium has also received recommendations from UN special rapporteurs 

                                           
20 http://www.un.org/sustainabledevelopment/sustainable-consumption-production/ 
21 http://www.un.org/sustainabledevelopment/globalpartnerships/ 
22 Group of Experts on Action against Trafficking in Human Beings. It monitors the implementation of the CoE 
Convention on Action against Trafficking in Human Beings. 
23 Cf. The Renewal of the EU strategy 2011-14 for CSR (http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0681:FIN:EN:PDF); The “CSR: National Public Policies 
in the European Union Compendium 2014” (https://ec.europa.eu/digital-single-market/en/news/corporate-
social-responsibility-national-public-policies-european-union-compendium-2014); The “Multi-stakeholder forum 
on CSR” (2015) where key subsectors of CSR were identified, such as business and human rights, access to 
remedies (particularly collective actions and pre-trial disclosures. Although the EU recognises the relevance of 
non-judicial remedies, it highlights that judicial remedies are the axis of human rights protection, which is not 
strong enough in Europe) and responsible supply chains. 
24 Council of the EU, General Secretariat of the Council, 10254/16 of 20/06/2016,  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0681:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0681:FIN:EN:PDF
https://ec.europa.eu/digital-single-market/en/news/corporate-social-responsibility-national-public-policies-european-union-compendium-2014
https://ec.europa.eu/digital-single-market/en/news/corporate-social-responsibility-national-public-policies-european-union-compendium-2014
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in business-related issues.25 Relevant documents include: first, the Reference Framework 

for Social Responsibility26; the project of National Action Plan (NAP)27; and the new 

Corporate Responsibility Barometer for Belgium (BASF Deloitte Elia Chair on Sustainability 

et al. 2015). In this last document, a growing concern for the respect of human rights 

among Belgian businesses is observed and this is highly related to concerns about their 

reputation. Therefore, mechanisms that publicise bad practices that may undermine 

business reputation might sometimes be more effective than long judicial processes with 

procedural obstacles. In addition, Belgium has also been implementing information 

systems about available mechanisms to conciliate human rights with business activities28 

and to guide businesses with respect to their human rights duties.29 

  

1.3 Transnational human rights litigation on business and human rights 

 

This issue is one of the most salient questions in business-related human rights abuses. 

The transnational element appears when it is necessary or convenient for victims to 

present a claim in a State where the abuse was not perpetrated. In most of the cases the 

country selected is the home country of the parent corporation, seeking reparation for 

abuses perpetrated by subsidiaries or business partners.  

 

In the same sense, the Maastricht Principles on Extraterritorial Obligations of States in 

Economic, Social and Cultural Rights (ESCR) (The Maastricht Principles) promote that 

States define accountability and elaborate remedies for human rights abuses perpetrated 

by businesses in their jurisdiction. These principles (36) define ‘accountability’ as the 

procedures that the States must implement to monitor compliance with their human rights 

obligations, by creating National Human Rights Institutions (NHRI) in accordance with UN 

guidelines (Paris Principles), providing effective remedy by means of judicial and non-

judicial mechanisms, including transnational cases (37), with the cooperation and 

assistance from other concerned States, and implementing reporting and monitoring 

mechanisms (41). 

 

The EU has also been developing regulations and directives to give jurisdiction to national 

courts in these cases, seeking to limit the application of some fora (such as the forum non 

conveniens doctrine) because they can hinder the effectiveness of this mechanism.30 In 

contrast, the use of “the exorbitant jurisdiction”, i.e. the jurisdiction that accepts cases 

weakly related with their country, is being promoted in cases of business-related human 

rights abuses, although the use of the forum necessitatis is the most defended (ILA 

(2012); AI (2014); Augenstein et al. (2010); Augenstein and Jägers (2016 :20) Pigrau 

Solé et al. (2016:71); Alvarez and Yiannibas (2016); Skinner et. al. (2013)). 

 

Given that corporations cannot be held accountable for human rights abuses at the 

international level, States have the obligation to assure that, under their jurisdiction, Non-

State Actors (NSA), such as businesses, respect human rights (‘obligation to protect’). On 

several occasions UN human rights treaty bodies have extended that obligation to control 

extraterritorial activities of NSA (Skinner et al 2013:16; Vandenhole 2013, 2015).31 

Transnational litigation gives a sort of relief, but some other obstacles still persist, such as 

the use of some mechanisms from an international law perspective, being State immunity 

                                           
25Cf. Letter from the Permanent Representative of Belgium to the UN GA (1/06/2015 A/70/89). Of relevance are 
those that dealt with contemporary forms of slavery (2015) and the independence of judges and lawyers (1997). 
(http://newyorkun.diplomatie.belgium.be/sites/default/files/content/pdf/belgium_pledges_hrc_2016_2018.pdf) 
26 Cf. https://www.business.belgium.be/en/managing_your_business/sustainable_business 
27 Cf. http://www.rs.belgium.be/en/instruments/federal. Cf. « Avant-projet du plan d’action national Entreprises 
et Droits de l’Homme, Version du 30/09/ 2015 », http://www.rs.belgium.be/fr/instruments/plan-daction-
national-entreprises-et-droits-de-lhomme-plan-daction-federal-responsabilit 
28 Cf. http://www.mv.belgium.be/en/instruments/federal 
29 Cf. https://www.business.belgium.be/en/managing_your_business/sustainable_business 
30 Cf. 2.2.2 and CJEU preliminary ruling C-281/02 of 1/3/2005: Owusu v. Jackson which ruled that the forum 
non conveniens theory was incompatible with the Brussels Convention of 1968. 
31 Cf. UN General Comment (GC) 31: UN CCPR/C/21/Rev.1/Add.13 (26/05/2004); UNGC 12 (14-5): UN 
E/C.12/1999/5 (12/5/1995). UNGC 9: U.N. Doc E/C.12/1998/24 (3/12/1998). 
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the most relevant. The European Convention on State Immunity32 is in force in Belgium 

since 1976 and sought to codify customary international law on the topic before national 

courts. This Convention, however, excludes the possibility that a State claims immunity 

from the jurisdiction of a court of another Member State when State-owned enterprises 

(SOE) are (totally or partially) involved in a business-related human rights abuse.33 The 

European Court of Human Rights (ECtHR) has also held that State immunity cannot be 

understood as an automatic restriction to the right of access to justice (Skinner et al. 

2013:42; Pigrau Solé et al. 2016:61).34 

 

When the jurisdiction is accepted in the home State of the parent corporation, other 

difficulties may arise such as those related to the applicable law and the structure of the 

corporate group, and they can obstruct the establishment of the liability of parent 

corporations (secondary liability) (Cf. 2.2.2 and 3.4.2.1). In addition, the exequatur of 

judgments from countries outside the EU can be an additional obstacle to effective remedy, 

when victims that have received a favourable judgment in the host country still have to 

ask for its enforcement where the offenders are or where they have their assets (Cf. 

2.1.2.3).  

 

1.4 The scope of Human Rights in Belgium  

 

To better understand why we included the mechanisms listed in this report, we briefly 

refer to the scope of human rights in Belgium and flag the relevance of their respect and 

protection by the State and by businesses. The UN human rights treaties are binding for 

States Parties and the rights protected are universal, indivisible, interdependent and 

interrelated.35 Eight of the nine core UN human rights treaties and all but one of their 

optional protocols have been ratified by Belgium.36 The ratification of these treaties means 

that Belgium must take “appropriate measures of a legislative, judiciary, administrative or 

other nature to guarantee the exercise of the rights specified for all individuals falling 

within their jurisdiction”. The UN Charter also creates the State duties to cooperate with 

other States in their realisation. In addition, States must protect human rights not only 

against their own agents, but also against harmful acts perpetrated by NSA (Van Der 

Plancke 2016: 24-5). The European Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR) and other human rights treaties of the CoE ratified by 

Belgium and the EU Charter of fundamental rights (the EU Charter)37 are also binding 

instruments in Belgium. 

 

The EU Charter (Title IV) in particular, includes solidarity rights which are salient rights in 

business-related human rights abuses, such as the workers' right to information and 

consultation within the undertaking (27), fair working conditions (31), prohibition of child 

labour and protection of young people at work (32), environmental protection and 

sustainable development (37), and consumer protection (38).38 These rights (with some 

                                           
32 The ‘Basel Convention’ of 11/06/1976, CoE (C.E.T.S. 074). 
33 Except when it has been agreed otherwise in writing or when the abuse is committed by an office, agency or 
other establishment developing industrial, commercial or financial activities, if all the parties of the process are 

States (art 6-7). 
34 Cf. Fogarty v. the United Kingdom [GC]; McElhinney v. Ireland [GC]; Sabeh El Leil v. France. 
35 UN, Vienna Declaration and Programme of Action, (9/10/1993). 
36 Belgium has not signed the CMW - International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families, nor has Belgium ratified the Optional Protocol of the Convention against 
Torture. Cf. 6.1 
37 Cf. (EU OJ C83 30/03/2010) and Treaty of Lisbon. 
38 The protection of consumers, fair treatment, product quality and the right of redress of wrongful acts are 
included in the Treaty on the Functioning of the EU (TFEU) (12). The EU and Member States have developed a 
well-structured framework to claim reparation when business-related human rights abuses are perpetrated 
against consumers. Well-known cases include: product safety (threatening the right to health or the right to life), 
data protection (threatening the right to privacy or right to a good name), misleading advertising (threatening 
the right to life or right to a healthy environment), unfair contracts (threatening the right to housing, right to 
property), and the protection of vulnerable consumers (e.g. children). Cf. 
http://ec.europa.eu/consumers/consumer_rights/index_en.htm. 
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exceptions) can equally be found in other international binding treaties and in the Belgian 

Constitution (BC).  

 

International treaties in Belgium, including those on human rights, approved by the 

Parliament (BC 167(2,3)) and published, are in principle self-executing treaties.39 This 

means that they are binding and in principle justiciable. This is not a generalised idea 

though, as some opinions only give the character of subjective rights to those human 

rights for which the legislation provides explicit judicial remedies before Belgian Courts, 

i.e. when the treaty creates rights that may be enforced before courts without being 

necessary any complementary legal development. An additional reason to affirm that 

human rights treaties are self-executing treaties is that national law that regulates 

activities of NSA or of the State, should respect international treaties, including human 

rights treaties (Lejeune 2014:131-9). The EU Charter should be respected by the EU and 

by Member States when implementing EU law (Treaty of Lisbon (6) and Lenaerts 2013:2). 

The protection and respect for human rights in Belgium (as in all the member States of 

the EU) are therefore complex topics because of the overlapping human rights systems 

(or rules) and case law. The Treaty of Lisbon tried to avoid future contradictions among 

systems, recognised the ECHR and created the obligation of the EU to accede to the 

ECHR.40 However, in 2014, the Court of Justice of the EU (CJEU) rejected a draft agreement 

on the accession of the EU to the ECHR because it was incompatible with EU law.41  

 

The BC (Title II) protects fundamental rights of nationals and foreigners in Belgium, except 

in cases excluded by law (BC (191)). Therefore, the Belgian Constitutional Court (BCC) 

has the competence to strike down or to suspend laws, decrees and ordinances violating 

the BC (Title II (8 to 32), 170, 172 and 191).42 In this project, we consider all the human 

rights in force in Belgium. 

  

                                           
39 The concept of self-executing treaty refers to a treaty that may be directly enforced before domestic courts 
without the implementation of prior legislation. This issue is not deeply developed in Belgium. In Europe, The 
Netherlands, Poland, and Germany are taken as examples of countries that tend to accept the character of some 
treaties as self-executing, particularly if they regulate rights enforcement and the EU legal system facilitates this 
interpretation (Vazquez 1995; Sloss 2002 and 2009; Bradley 2008, quoted by De Lombaerde and Lizarazo 
2015:31-2). 
40 Cf. Treaty of Lisbon (6). 
41 Cf. http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-12/cp140180en.pdf 
42 Although the BC only refers to the competence of the BCC to rule by means of judgments based on BC (10, 
11 and 24), the Special Act of 6/1/1989 on the Constitutional Court extended this competence towards the whole 
of title II, as well as art. 170-1 (on taxes) and 191 (on foreigners). In general, the BCC has follow the criteria of 
the ECtHR and of the CJEU, but in some cases the BCC has opted for the most extensive human rights protection 
(Alen and Verrijdt 2016: 21-2). 
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2 FIRST PART: MAPPING JUDICIAL AND STATE NON-JUDICIAL MECHANISMS 

AVAILABLE FOR VICTIMS OF HUMAN RIGHTS VIOLATIONS OR FOR OTHER 

STAKEHOLDERS (NGOS, BUSINESS, ETC.) UNDER THE UNGP 

 

This first part of the project (the mapping), even if it is closely connected to all the 

components of the UNGP (State duties, CSR and access to remedy), is focused on access 

to remedy, and only on State-based mechanisms (Principles 26 and 27 of the UNGP). 

However, when necessary, we may refer to other principles as they are all interconnected 

and seek to grant access to remedy. They refer to the procedural aspects of these 

mechanisms, and to the substantive components, such as the right to access to justice. 

The right to access to an effective remedy must be granted by the State as a component 

of the duty to protect human rights in its territory and/or jurisdiction (UNGP 2011, Principle 

25).  

 

Although legislation against corruption is important to effectively guarantee the enjoyment 

of human rights in the context of corporate activities, and treaties on bribery and 

corruption impose obligations to States to regulate extraterritorial conduct of corporate 

groups (including subsidiaries and branches), these norms are not included in this mapping 

because human rights remedies are not their main goal. Corruption may obstruct the 

provision of judicial remedies (Skinner et al. 2013:59-60), and therefore, we refer to these 

instruments in the second part when the obstacles to the mapped remedies for business-

related human rights abuses are identified.  

 

2.1 GENERAL CONSIDERATIONS  

 

2.1.1 Methodology and scope of the mapping exercise 

We perform a mapping of relevant State-based judicial and non-judicial reparation 

mechanisms in force in Belgium, created by subnational entities, the federal level, and 

European and international institutions with jurisdiction in Belgium. The mapping identifies 

the main elements of the mechanisms available in Belgium to seek remedy; this is: first, 

mechanisms in force that actual or potential victims or other stakeholders of business-

related human rights abuses may use to seek remedy; and second, duty bearers of the 

duty to grant remedy for business-related human rights abuses, i.e. authorities with 

jurisdiction in the Belgian territory and NSA that should redress human rights abuses. 

 

As a result, the scope of our analysis covers “State-based grievance43 mechanisms”, i.e. 

remedies offered by any branch or agency of the State, or “by an independent body on a 

statutory or constitutional basis” (UNGP 2011:27). State-based judicial mechanisms 

(principle 26) are defined as “(the) appropriate steps to ensure the effectiveness of 

domestic judicial mechanisms when addressing business-related human rights abuses, 

including considering ways to reduce legal, practical and other relevant barriers that could 

lead to a denial of access to remedy” (UNGP 2011:28). Within this system of remedy, early 

stage recourse and resolution in Belgium as well as before European or international 

institutions (UNGP 2011:28) have been considered as well. They are State-based non-

judicial grievance mechanisms as defined by principle 27 of the UNGP, which include 

administrative, legislative and other non-judicial mechanisms that complement and 

supplement judicial mechanisms and that meet the effectiveness criteria for non-judicial 

grievance mechanisms set out in principle 31 (UNGP 2011:30). This means that non-

judicial mechanisms to be mapped are those that could be considered as: legitimate, 

accessible, predictable, equitable, transparent, rights-compatible (in line with 

internationally recognised human rights), constructive and policy influencing, in order to 

                                           
43 Grievance mechanism is defined as “any routinized, State-based or non-State-based, judicial or non-judicial 
process through which grievances concerning business-related human rights abuse can be raised and remedy 
can be sought” (UNGP 2011:27). IN turn, Grievance is defined as “(…) to be a perceived injustice evoking an 
individual’s or a group’s sense of entitlement, which may be based on law, contract, explicit or implicit promises, 
customary practice, or general notions of fairness of aggrieved communities.” (UNGP 2011: Principle 27). 
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avoid future harm (UNGP 2011:33-4; Pigrau Solé et al. 2016). The concrete evaluation of 

the selected State-based non-judicial mechanisms against these criteria is performed in 

the second part.  

 

Although this mapping could also be organised in accordance with the UNGP (26 and 27), 

referring first to the State-based judicial mechanisms and then to the State-based non-

judicial mechanisms, as the main question to be answered is about remedies available for 

victims, we opted for organising this mapping by duty bearers primarily, and second in 

accordance with UNGP 26 and 27. Seeking to organise these mechanisms from the 

perspective of the victims, we decided to distinguish, first, mechanisms that can be 

directed against NSA (businesses) for actions or omissions, but also against the State, e.g. 

when it acts as an economic actor (such as in public procurement processes or via SOE). 

Second, we distinguish mechanisms that can exclusively be addressed against the State 

as regulator or as controller (exercise of State authority - acta iure imperii), such as judicial 

review or annulment of administrative acts, as these regulations may be the legal basis of 

business conducts that may violate human rights. We also consider cases where the State 

fails to control NSA (businesses), while having the legal duty to do it. This classification by 

duty bearers allows to better visualise that the State is the main responsible to promote, 

protect and fulfil human rights within its jurisdiction, and it is the only responsible in the 

international and European legal order. Therefore, the mapping also incorporates the 

enforcement of human rights before international and European courts, quasi-judicial and 

executive bodies (Gibney and Vandenhole 2014).   

 

Following the logic of victims, but also for procedural reasons, we organise the mapping 

within each category by first referring to non-judicial mechanisms (UNGP principle 27) and 

then to the judicial ones (principle 26), which are usually used as last resort when no other 

more expedite and effective way is available. The mapping starts from the Belgian (federal 

and subnational) level because measures at that level are in principle the first step and 

the most plausible to lead to a concrete outcome, given the requirement of exhaustion of 

domestic remedies before European/international courts, i.e. these international 

mechanisms can in general only be addressed once national mechanisms are no longer 

available (Shaw 2014:595). 

 

After an initial overview of the available mechanisms in Belgium that offer effective access 

to remedy to victims, but that can also be used by other stakeholders, primarily non-

governmental organisations (NGOs)44, we identified three criteria to be applied to each 

mechanism in order to include them in this mapping: first, which human rights are 

protected, second, who can use them, and third, whether the outcome can be 

considered as a remedy.  

 

In order to provide the scope for these criteria, human rights are, first, defined as those 

recognised (and ratified by Belgium) at the international, European and constitutional level 

as explained before (Cf. 1.4). Second, victims are defined as the 

person(s)/community(ies) directly or indirectly affected by the business-related human 

rights abuses (UN OHCHC, 2012). As victims are not always able to ask for remedy, the 

mapping also includes cases when an intermediary (stakeholder) asks for remedy on their 

behalf or on behalf of future potential victims (UNGP 2011:28).  

 

Third, concerning the concept of remedy, the UNGP refer to “apologies, restitution, 

rehabilitation, financial or non-financial compensation and punitive sanctions (whether 

criminal or administrative, such as fines)” but they include also interim measures to avoid 

an irreparable harm, taken by judicial or quasi-judicial organisms such as “injunctions or 

guarantees of non-repetition” (UNGP 2011:27). The right to truth is also a remedy linked 

to the right to information and to disclosure, seeking to give publicity to human rights 

                                           
44 Mechanisms that businesses could use, as e.g. complaints for unfair competition, were not included here 
because these mechanisms do not directly seek to protect human rights of victims but rather to protect the 
interests of the affected business and the remedy for victims is not clear either. 
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abuses (Skinner et al. 2013:17; UN OHCHR 2012:7; the Maastricht Guidelines (38)). 

Seeking to add clarity to the concept of remedy, we also consider the scope of the victims’ 

right to remedy given by the Van Boven/Bassiouni Principles45, even if they refer to gross 

human rights violations and serious violations of international humanitarian law46, because 

they coincide with the concept given by the UNGP and these principles clarify the scope of 

its components: first, “equal and effective access to justice”; second, adequate, effective 

and prompt reparation for harm suffered; and third, “access to relevant information 

concerning violations and reparation mechanisms”. As the access to justice and to 

adequate information are means to obtain remedy, independently of the mechanism, they 

are first referred to. We also include the mechanisms to enforce favourable decisions for 

victims such as the execution of judgments because this instrument is a component of the 

right to access to justice (Cf. 2.1.2.3).  

 

The focus of the mapping is on “adequate, effective and prompt reparation” 

(remedy), whose scope is also clarified by these principles: first, reparation47 should be 

proportional to the gravity of the violations and the harm suffered; the State and/or NSA 

may be held responsible for actions or omissions that cause the harm; State mechanisms 

should also provide for reparation to victims when the offenders do not comply with their 

duties. Second, full and effective reparation means: redress or restitution48, appropriate 

and proportional compensation for any damage (corporal, material or moral)49, 

rehabilitation, satisfaction50 and guarantees of non-repetition, which also involves 

prevention.51 

 

Being aware that an almost unlimited number of mechanisms could be included if ‘remedy’ 

is understood in a very broad sense, we decided to follow these principles and select those 

that provide direct remedy to the victims, those that impose a sanction to the offender, 

and those that seek to cease the abuse and to settle the conflict. Other mechanisms that 

can be in force, but that are not fulfilling the criteria mentioned above, are mentioned in 

the introductory paragraph for the corresponding levels of government (Belgium, Europe 

or international), but they are not further developed. Mechanisms that can be used to hold 

businesses accountable at the national level but that deal with transnational human rights 

litigation for cross-border cases are also included; i.e. we include cases where Belgian 

courts have jurisdiction for business-related human rights abuses perpetrated outside its 

territory.52 Some of these mechanisms can also be used against the State. In the second 

part, we further develop the scope of the concepts of redress, compensation, sanctions, 

injunctions etc. when we evaluate whether the mechanisms mapped in this first part 

provide an effective remedy for business-related human rights abuses.  

 

This mapping also allows identifying the gaps in Belgian legislation and policy-making53 

that should be filled to protect vulnerable populations and that are also evaluated in the 

                                           
45 UN GA on the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Rights Law and Serious Violations of International Humanitarian Law, Res.60/147:  
U.N. Doc. A/RES/60/147 (21/06/2006). 
46 Cf. also UN Principles for the Protection and Promotion of Human Rights Through Action to Combat Impunity, 
U.N. Committee H.R. Res. 2005/81, Principle 31, U.N. Doc. E/CN.4/2005/102/Add.1  
47 ‘Reparation’ is used as synonymous to ‘remedy’. 
48 To “restore the victim to the original situation before the (…) violations (…) occurred” (Van Boven/Bassiouni 
Principles §19). 
49 For a detailed description of damages and compensations, cf. Van Boven/Bassiouni Principles (§20-1). 
50 ‘Satisfaction’ should include, the “cessation of continuing violations”, disclosure of the truth, when it does not 
cause further harm or of other stakeholders, “official declarations or a judicial decision restoring the dignity, the 
reputation and the rights of the victim”, public apology and recognition of the liability, judicial and administrative 
sanctions and tributes to the victims (Van Boven/Bassiouni Principles §22). In the second part, we further refer 
to the concept of just satisfaction according to the ECHR (41). 
51 This concept refers mainly to institutional quality (of the military, the judiciary, the regulations) related to 
gross crimes, but it also refers to the promotion of codes of conduct of public institutions and of business. 
52 For an analysis of the potential for transnational litigation, cf. Gibney and Vandenhole (2014). 
53 Cf. UN Declaration on Human Rights Defenders, (9): the right to effective remedy includes the right “(a) to 
complain about the policies and actions of individual officials and governmental bodies with regard to violations 
of human rights and fundamental freedoms, (…)”. 
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second part. For this purpose, we include measures that provide mechanisms for victims 

to get remedy, such as EU Directives, even if they have not been totally transposed in 

Belgium. The reason is that, together with EU Regulations, they are one of the main legal 

instruments for implementing EU policies with binding character (TFEU 288). Although 

Belgium is free to adopt concrete measures to transpose EU Directives, national 

transpositions should achieve the EU Directive objectives within the deadline as defined 

(two years in general). This is another parameter to evaluate actual and effective remedy 

mechanisms in Belgium available for victims of business-related human rights abuses.54 

 

2.1.2 The scope of the right to access to an effective remedy 

The right to access to an effective remedy is a human right interconnected with the State 

duty to protect human rights in the context of business-related human rights abuses 

(Guide on Article 6 of the ECHR55; EU FRA and CoE 2016). In the second part we distinguish 

between effective access to justice and the right to an effective remedy. The first 

component refers to the right to a fair judicial system that grants the realisation of the 

principles of due process (fair trial): impartiality and integrity. In this way, judicial and 

non-judicial mechanisms to be considered should have the capacity to address business-

related human rights abuses by providing adequate remedy for actual or potential victims 

in the way indicated above. The second component refers to whether the remedy provided 

effectively redress or repair of the perpetrated abuse, and this depends on the specific 

mechanisms and the concrete case, as we will further explain in the second part. 

 

Access to justice is protected at the international level and at the European level and 

States must grant effective access to justice, which is not a “theoretical or illusory” right.56  

The ECHR (6(1) and 13) and the EU Charter (47) as well as the Treaty of the EU (TEU) 

(41 and 19(1)) oblige Member States to grant effective judicial protection, which is largely 

supported by case law of the ECtHR and the CJEU (EU FRA and CoE (2016); Lenaerts 

2013:2-3). In environmental protection, access to justice is also regulated by the Aarhus 

Convention (9(3)).57  

 

States should therefore provide mechanisms to grant effective remedies to victims, 

including cases of violations perpetrated by NSA and involving transnational activities 

(Skinner et al. 2013:14). The CoE58 referred to the duty of States to improve access to 

remedies for victims of business-related human rights abuses through judicial cooperation 

(including third countries), mutual legal assistance, access and exchange of information, 

the recognition and enforcement of judgments, and capacity building for members of the 

judicial branch, the police and mediators, particularly of the ones involved in transnational 

cases. The relevance for Belgium is high because it has a well-developed transnational 

business sector and therefore, it faces the challenge to give victims access to judicial 

remedies for human rights abuses committed in Belgium but also extraterritorially by 

Belgian businesses (secondary liability) and/or by their subsidiaries or commercial 

partners (primary liability). Effective access to remedy in the context of business-related 

human rights abuses includes the reduction/elimination of legal and practical barriers that 

could deny access to remedy, such as when access to justice is not possible in home State 

courts (Skinner et al 2013:17). In these cases, Belgium should cooperate with host States 

                                           
54 Although there are infringement proceedings when Belgium fails to transpose a directive before the CJEU and 
subsequent fines, we do not include this mechanism nor mechanisms to protect individuals for incorrect 
transpositions of directives. Cf. CJEU, C-91/92 Paola Faccini Dori v Recreb Srl of 4/7/1994; C-6/90 and C-9/90 
Francovich and Bonifaci of 19/11/1991. http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV%3Al14527. 
55 ECHR: http://www.echr.coe.int/Documents/Guide_Art_6_ENG.pdf 
56 Cf. ECtHR: Arlewin v. Sweden (22302/10:2016) and Guide on Article 6 of the ECHR. 
57 Convention on Access to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters, in force in Belgium since 2003. CF. also CJEU C-240/09 Lesoochranárske zoskupenie 
[2011] ECR I-1255 quoted by Lenaerts (2013:4-5) 
58 CoE, Recommendation CM/Rec (2016)3 (31-4). 
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to ensure that any victim has access to an effective remedy, preferably of a judicial nature 

(UNGP (3-10), the Maastricht Guidelines (36-8) and Skinner et al. 2013:17).  

 

Following the criteria of remedy proposed by the Van Boven/Bassiouni Principles, the EU 

FRA and CoE (2016) and Lenaerts (2013:4-5), we refer in this section to legal assistance 

and aid59, access to information and execution of judgments because they are components 

of the right to access to remedy/justice and they apply to all the mechanisms mapped 

below. 

 

2.1.2.1 Legal aid and assistance mechanisms for victims  

Legal aid and assistance is necessary to enforce the right to access to an effective remedy 

in cases of business-related human rights abuses. It must be provided to support victims 

and other stakeholders when they use non-judicial and judicial mechanisms to seek 

effective remedy, in accordance to the ECHR (6 and 13) and the EU Charter (47) (EU FRA 

and CoE 2016).60  

 

At the Belgian level, the ‘front-line legal aid’ 61 is available to any person independently of 

his/her income level, and independently of the interest she/he has. It is provided by 

lawyers of the ‘legal aid commissions’62, organised by the Lawyer’s Bars, Justice houses63  

and by other institutions such as local administrations, peace tribunals, and institutions in 

charge of social services (e.g. OCMW/CPAS) or in charge of protecting specific human 

rights (Cf. 2.2.1.1). Some of these institutions are part of the Belgian subnational level. 

In contrast, the ‘second-line legal aid’ 64 is available only to persons who have a legal 

interest in appearing before courts and with a demonstrated lack of financial resources65, 

or in exceptional circumstances. This legal assistance and representation (Judicial Code 

64-99) covers judicial, administrative or mediation procedures. It is provided by ‘Legal Aid 

Bureaus’66 organised by the Lawyers Bars.  

 

Legal aid is also an important component of access to justice in transnational cases 

because the cost of transnational litigation depends also on the national rules (lawyer’s 

fees, expert fees, bailiffs’67 fees; translation68 and legalisation, filing fees). The EU has 

regulated legal aid for transnational (cross-border) disputes69, including the ‘front-line 

legal aid’, which is oriented towards the settlement of the dispute without using judicial 

mechanisms, or legal assistance and representation when the judicial way cannot be 

avoided70, although residents of third countries cannot apply for this support. Belgium has 

also rules on cross-border legal aid.71 In cases of Trafficking Human Beings (THB), EU 

Member States must guarantee free legal aid, in criminal, civil, labour or 

immigration/asylum proceedings. In addition, victims should receive psychological and 

                                           
59 Cf. CJEU C-279/09 DEB [2010] ECR I-13849 (59-60), quoted by Lenaerts (2013:4). 
60 The ECtHR held that the State should provide legal assistance when it is necessary to grant effective access 
to court. Cf. ECtHR: Airey v. Ireland - Chamber Judgment [1979] (Guide on the article 6 of the ECHR). 
61 Aide juridique de première ligne/eerstelijnsbijstand  
62 Commissions d’Aide Juridique/Commissies voor Juridische Bijstand.  
63 Justitiehuizen/Maisons de Justice 
64 Aide juridique de deuxième ligne/tweedelijnsbijstand.  
65 Court fees/cost (Judicial Code (1018)) are not included in lawyer’s fees. Cf. Judicial Code (1018; 1022) and 
Royal Decree (RD) (Arrêté Royal/Koninklijk Besluit) of 26/10/2007 on the duty of payment of the losing party. 
66 Bureaux d’Aide Juridique/Bureaus voor Juridische Bijstand. 
67 Gerechtsdeurwaarder/Huissier de Justice 
68 Courts have a service of translators and interpreters and in Flanders, the “Agentschap Integratie en 
Inburgering” provides a service of interpreters and translators to assist victims in administrative and legal issues 
(CoE/Greta 2016/23: 22-3). 
69 EU Directive 2002/8/EC of 27/01/2003 on minimum common rules on legal aid for cross-border disputes.  
70 Cf. https://e-justice.europa.eu/content_legal_aid-55-en.do. The EU also has a specific procedure to apply for 
financial support (cf. https://e-justice.europa.eu/content_legal_aid_forms-157-en.do) 
71 Cf. BCC 165/2014, 13/11/2014 For access to remedy without discrimination. Cf. also   
http://www.aidejuridiquebruxelles.be/index.php/NL/a-l-etranger 

https://e-justice.europa.eu/content_legal_aid-55-en.do
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medical support, to grant them access to their rights, compensation or legal redress 

besides self-identification72 (EP 2016c: 18-9).  

 

2.1.2.2 Mechanisms for access to information 

There are different mechanisms to grant access to information. Although they do not 

provide a direct remedy to victims, they are a component of the right to access to justice 

as they seek to gather evidence to present claims against businesses when they violate 

human rights, or they release information on business practices. The first type of 

mechanisms seeks to request information from the State. The BC protects the right to ask 

for information and to consult documents by means of addressing petitions (28), or 

consulting any administrative document or asking a copy, except for cases and conditions 

stipulated by laws or by constitutional rules (32 and 134). Law of 1/4/1994 on the publicity 

of the administration further regulates the right to consult documents from the 

administration, which is an auxiliary mechanism to trigger the action of the administration, 

when it may have evidence about business activities that violate human rights.  

 

Mechanisms for access to environmental information73 can be used for human rights 

abuses linked to environmental damage, and their international framework consist mainly 

of two Conventions: The UN Economic Commission for Europe (UNECE) Convention74 and 

the Aarhus Convention which “requires Member States to ensure access to justice against 

infringements of environmental standards”. At the Federal level, when the corresponding 

competent authority does not provide the requested information, these petitions can be 

addressed before the Federal Commission of Appeal for access to environmental 

information75, whose decisions may be appealed before the Council of State. At the 

subnational level (Wallonia76, Flanders77 and Brussels Capital78), any citizen can ask for 

relevant environmental information without the need to demonstrate any interest. In case 

of negative results, it is possible to present appeals to decisions regarding this access to 

environmental information.79   

 

The second type of mechanisms for access to information is the collection of evidence with 

authentic character by means of the Bailiffs. Victims, stakeholders or the judiciary may 

request Bailiffs (Judicial Code (519 (2)) to perform material ascertainment. This option is 

not to obtain advice on the factual or legal causes or consequences of these 

ascertainments, because this mechanism only seeks to gather evidence with an authentic 

character for a future procedure against a business. 

 

The third type of mechanisms imposes concrete duties of reporting to NSA in order to 

provide crucial information needed for the success of any complaint against businesses 

who have this duty of reporting. First, the disclosure of non-financial and diversity 

information.80 In Belgium, the duty of presenting a non-financial report regulated by 

                                           
72 Cf. EU Directive 2011/36/EU of the EP and of the Council of 5/4/ 2011 on preventing and combating trafficking 
in human beings and protecting its victims [OJ L101/1] and EU Directive 2012/29/EU of the EP and of the Council 
of 25/10/2012 on the minimum standards of the rights, support and protection of victims of crime [OJ L 315/57]. 
73 Law 5/8/2006 on de toegang van het publiek tot milieu-informatie / l’accès à l’information en matière 
d’environnement 
74 On Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental 
Matters of 25/6/1998, in force since 2001 
75 Federale Beroepscommissie voor de toegang tot milieu-informatie / Commission fédérale de recours pour 
l’accès aux informations environnementales. Cf. http://www.bestuursdocumenten.be/ – 
http://www.documentsadministratifs.be 
76 Wallonia’s Environmental Code, which transposed EU Directive 2003/4 of 28/1/2003 on access to information 
in environmental procedures. 
77 Flemish Decree of 26/3/2004. Cf. http://openbaarheid.vlaanderen.be/. 
78 Brussels Environmental Agency http://www.environnement.brussels/ 
79 For Wallonia, the “Commission de Recourse” (Walloon Decree of 06/5/1993 and Environmental Code). For 
Flanders, before an administrative independent appeal body. For Brussels Capital before the Environmental 
Appeal Board (Milieucollege/Collège de l’environnement). For Wallonia, cf. Statistics of the Commission of 
Recourse (CRAIE), http://environnement.wallonie.be/cgi/dgrne/aerw/pe/droitinfo/li_difiche.idc 
80 Cf. also Law of 2/5/2007 on the disclosure of major shareholdings in investment funds and listed companies, 
which transposed EU Directive 2004/109/ of the EP and of the Council of 15/12/2004 [6/11/2013 OJ L 294] on 
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Corporate Code (Art. 96.181) but it refers mainly to social and environmental aspects. EU 

Directive82 on non-financial statement stipulates that businesses should also disclose 

information related to - at least - environmental matters, social and employee-related 

matters, respect for human rights, anti-corruption and bribery matters. This statement 

should also refer to policies, outcomes of due diligence processes and related risks and 

should be included in the management report. In Addition, this report should include (if it 

is relevant and proportionate), information about its supply and subcontracting chains, 

seeking to identify, prevent and mitigate adverse impacts. This duty of reporting applies 

to large public-interest entities such as listed companies, banks, insurance, with more than 

500 employees. So far only 16 out of the 27 Member-States have transposed this Directive 

and Belgium is one of the Member-States where transposition is pending.83 In addition, 

according to the UN Principles for Responsible Investment (UN PRI), Belgian pension funds 

have to annually report to what extent they consider social, ethical and environmental 

factors in their investment decisions (UN HRC 2011:37). The results of this reporting can 

be used by victims and by stakeholders that seek to hold large corporations accountable 

before courts. 

 

The second reporting mechanism that provides or certifies relevant information on 

business activities are the standards84, such as the ones provided by the Belgian National 

Standards Body (NBN)85. These standards play a relevant role in Belgium, in Europe86 and 

worldwide.87 ISO International Standards88 certify that businesses sell products and 

services that are safe, reliable and of good quality.89 However, they are to be purchased 

and their use is voluntary. They are a best practice, useful for public policy90 and for 

gathering information for filing claims of remedy for victims. In addition, ISO includes an 

informal complaints mechanism related to the misuse of the ISO logo or false certification 

to ISO, but it only grants a quick response and it does not provide a resolution, nor does 

it assume any liability.  

 

In the same way, the Global Reporting Initiative (GRI)91 has created standards and 

guidelines for sustainability reporting, known as the GRI Standards, to measure impacts 

on the environment, society and the economy. GRI has partnerships with some 

international organisations such as OECD, the UN Global Compact, UNEP, and ISO and 

                                           
the harmonisation of transparency requirements in relation to information about issuers whose securities are 
admitted to trading on a regulated market, already modified by EU Directive 2013/50/EU of the EP and of the 
Council of 22/10/ 2013 [31/12/2004 OJ L 390] not yet transposed by Belgium.  
81 This Code transposed EU Directive (art. 1 (14) 2003/51/EU). Cf. also Corporate Code (94.1 and 96.2). Another 
pending transposition is Directive of 18/12/2015 of the EP and of the Council on the annual financial statements, 
consolidated financial statements and related reports of certain types of undertakings [26/6/2013 OJ L 182/19], 
and Enneking at al. (2015:166). 
82 EU Directive 2014/95/ amending EU Directive 2013/34/ on the disclosure of non-financial and diversity 
information by large undertakings and groups [OJ 11/152014 L330]. 
83 Cf. http://eur-lex.europa.eu/legal-content/EN/NIM/?uri=CELEX:32014L0095 
84 A standard is defined as “a document that provides requirements, specifications, guidelines or characteristics 
that can be used consistently to ensure that materials, products, processes and services are fit for their purpose”. 
Cf. Bureau voor Normalisatie/Bureau de Normalisation. 
85 It was created by the Standardization Law of 3/4/2003 [OJ 27/5/2003] as a public entity with a legal personality 

that coordinates "sectorial operators" (Royal Decree of 21/10/2004). Cf. www.nbn.be 
86 European Committee for Standardization (CEN). 
87 International Organisation for Standardization (ISO). 
88 http://www.iso.org/iso/home/about.htm 
89 Some relevant standards for this mapping are: ISO 9000 on Quality management, ISO 14000 on Environmental 
management, ISO 26000 on Social responsibility (these are guidelines, rather than a certificate, that promote 
accountability, transparency, ethical behaviour, stakeholder interests, rule of law, international norms of 
behaviour, and human rights; as they are simple guidelines, there is no possibility to impose sanctions for non-
compliance, although it is an incentive for corporations), ISO 22000 on Food safety management, ISO 45001 on 
Occupational health and safety, and ISO 37001 on Anti-bribery management systems. 
90 Cf. ISO and IEC International Standards for policy makers, http://www.iso.org/iso/PUB100359.pdf 
91 It is an international, independent organisation that also supports businesses, governments and other 
organisations to manage the impact of business on sustainability issues (climate change, human rights, 
corruption, labour conditions, social responsibility, etc. Cf. https://www.globalreporting.org/standards/gri-
standards-download-center/ 
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with governments and regulators to promote sustainability reporting at local levels.92 They 

also seek to provide transparency on business activities and relevant information for 

human rights protection.  

 

2.1.2.3 Execution of judgments 

The execution of judgments is another component of the right to effective access to justice 

as stipulated by the ECHR (6): the implementation of final, binding judicial decisions93 is 

necessary to give full effect to the judgments that recognise a remedy for human rights 

abuses (Guide to the art. 6 of the ECHR and EU FRA and CoE (2016:126)). This procedure 

should be requested by the party (victim or stakeholder) that has received the favourable 

judgment. 

 

This mechanism is important for national judgments, and for foreign judgments as well, 

which in some cases should follow an exequatur (the procedure to ask for the enforcement 

of foreign judgments). Particularly for human rights abuses committed outside the EU, this 

is the way to enforce a judgment rendered in a third country, because nor the Belgian Law 

nor the Brussels I bis Regulation94 included the possibility to accept jurisdiction on human 

rights abuses based on the argument that the business has its assets in Belgium, which 

would favour victims because the whole procedure, including the execution of the 

favourable judgment, is conducted in Belgium. But as this is not the case in transnational 

litigation, the exequatur may be necessary to obtain an effective enforcement of foreign 

judgments. 

 

The exequatur procedure is mainly regulated by Brussels I bis Regulation95 which 

stipulates that issues such as requirements the judgment must meet (finality) and formal 

requirements (authentic instrument, translation, legalisation, apostille) are regulated by 

the rules in the receiving court to enforce a foreign judgment. This regulation also 

stipulates the circumstances in which an exequatur request may be rejected (for public 

policy, violation of rights of defence, etc.), the court’s competence to issue the foreign 

judgment, applicable law, and the competent enforcement authorities (courts, 

administrative entities). In general, judgments pronounced in Member States are 

recognised in other Member States without the need to follow any special procedure 

(Brussels I bis (36.1 and 39)). Two additional relevant regulations are the EU Regulation 

on the European Enforcement Order for uncontested claims96 and the EU Regulation97 on 

mutual recognition of protective measures in civil matters, which refers to cross-border 

recognition of protective measures ordered in one Member State to be executed in another 

Member State. 

 

For transnational, non-European cases, other Conventions may apply such as the Lugano 

Convention of 2007 or other bilateral conventions in force between Belgium and the State 

where the judgment was issued. If there are no conventions in force, the Code of 

International Private Law (CIPL) applies, together with the rules of the Judicial Code and 

of the Consular Code (Kruger 2015:113). In the latter situations, the recognition of judicial 

decisions occurs mainly de plano, without the need for any judicial procedure (IPL 22).98 

However, the exequatur may be denied (25) in some cases, such as when it is contrary to 

the public order, when it violates the right to defence of the defendant, when it contradicts 

a Belgian decision, a decision is still pending in Belgium, or Belgian courts had the exclusive 

jurisdiction, etc. (Kruger 2015:22-3).  

 

                                           
92 E.g. it has been adopted in Flanders by MOV.  
93 Cf. ECtHR: Ouzounis and Others v. Greece; Hornsby v. Greece; Scordino v. Italy (1) [GC] Burdov v. Russia.  
94 EU Regulation 1215/2012 of the EP and of the Council of 12/12/12, (OJ L351/1 of 20 /12/ 2012), in force since 
10/1/2015. 
95 For an explanation about the execution of foreign sentences in Belgium, cf.  Kruger (2015:109-124). 
96 EU Regulation 805/2004 of the EP and of the Council of 21/4/2004 [OJ L 143, 30/04/2004]. 
97 EU Regulation 606/2013 of the EP and of the Council of [OJ L 181/4 of 12/6/2013].  
98 In case of public acts, no judicial procedure is needed, but some control is performed on the validity of the 
acts as well as on legalisation (apostille) requirements (CPIL 27, 18 and 21). 
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In addition, the attaching Court99 hears petitions seeking the execution of judgments that 

refer to the assets of the business once the judgment orders to pay a compensation which 

has not occurred spontaneously.100 The Judicial Code (1386-675) regulates various 

measures that can be taken for these purposes: first, conservatory measures can be asked 

for even before the judgment to assure the payment of the compensation. Second, 

custody101 can be requested for assets that are part of the controversy and that should be 

conserved until the final judgment (Civil Code 1955 -62). Third, the inventory may be 

asked for evaluating the amount and value of the assets102. Fourth, preventive execution 

may be asked (e.g. without waiting for an appeal) in some cases, but victims favoured by 

the preventively executed decision may be required to constitute a guarantee.103 

 

2.2 NON-JUDICIAL AND JUDICIAL MECHANISMS THAT CAN BE USED IN 

BELGIUM AGAINST BUSINESSES AND/OR THE STATE 

 

In this part, we only refer to national mechanisms that are implemented to mostly seek 

remedy from NSA, because at the national level, businesses must respect the 

constitutional and legal order in force. Some mechanisms can be used when the duty-

bearer is the State, when it must control the respect for human rights protected in Belgium 

by public authorities, SOE or NSA. In case of non-compliance, the State should grant 

effective access to remedy and/or it can also be sued. Therefore, some of these 

mechanisms can be used when the State acts as an economic actor (e.g. SOE), and in 

some events, they can be used for transnational human rights litigation; i.e. when Belgian 

courts have jurisdiction to rule on business-related human rights abuses perpetrated 

outside Belgian territory.  

 

2.2.1 Non-judicial mechanisms  

There are several possible criteria to classify mechanisms in this section. A clear and 

completely unambiguous classification is rather difficult, because some bodies share 

regulatory or punitive competences and/or they may also act as economic actors (e.g. 

public procurement processes or SOE). Remedy can be found when victims can ask public 

authorities for compensation, for an action from the State to penalise offenders, or for the 

cessation of abuses. Non-judicial mechanisms may involve administrative acts when they 

are punitive (sanctions, fines) and in some events when they are of compensatory nature, 

and they can only be used when they were enacted by law before the abuse is caused 

(principle of legality) (Melchior and Courtoy 2007). Being aware of the complexities of the 

distribution of competences between Belgian federal and subnational levels, this mapping 

includes mechanisms of all levels of government, but in an integrated way, because some 

of them are executed by different territorial authorities in a coordinated (e.g. 

interdepartmental units) or independent way.  

 

We use the following classification of State-based non-judicial mechanisms, to facilitate 

their understanding. First, mechanisms to solve conflicts (including human rights issues 

that may be conciliated without the intervention of the judiciary) faster and cheaper than 

by judicial means but also those that, besides a mediation role, provide legal and 

administrative aid and support. Second, mechanisms that establish duties for the State to 

regulate or to control businesses, to sanction, and to request redress for business-related 

human rights abuses. Sometimes, a clear separation between mechanisms and competent 

public bodies is not possible due to the complexity of the issue at stake, particularly when 

it involves various instruments and public bodies, as in the case of THB, and therefore, 

these situations are presented in one section. Third, mechanisms employed by the State 

                                           
99 Juge des saisies/Beslagrechter 
100For the execution on administrative fines cf. Plan d’action exécution des peines pécuniaires. 
http://justice.belgium.be/sites/default/files/downloads/Plan%20d'action%20ex%C3%A9cution%20des%20ame
ndes%20p%C3%A9nales_DEF_03022014.pdf 
101 Sequester/gerechtelijk beslag 
102 Other provisional measures may apply in injunctive relief and ordinary processes (Judicial Code (1394-1560). 
103 For executory measures of judgments, cf. Judicial Code (1394-1560). 
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to promote and protect human rights by means of incentives for business (e.g. 

adjudication or awards in public procurement processes, labels or subsidies). However, 

when they are granted without respecting human rights parameters, they must be revoked 

or removed, and/or the business should be sanctioned and, in some events, victims may 

also ask for a compensation against businesses and/or against the State for failing to 

control businesses. 

 

2.2.1.1 Alternative Dispute Resolution (ADR)104  

Mechanism description and remedy: ADR refers to ways to settle disputes different 

from judicial remedies. These ways can sometimes be more effective than judicial ways 

when there is enough evidence of business-related human rights violations but procedural 

rules complicate a judicial adjudication. Victims or stakeholders may use ADR to reach an 

arrangement (that involves a remedy, mostly a financial compensation, redress or end of 

the abuse) faster than judicial remedies.  

 

Protected Human Rights: are referred to for each of the mechanisms described below.  

 

Who can use this mechanism? ADR may be used by victims and other stakeholders 

that can demonstrate an interest in representing victims, and that have also standing in 

the corresponding judicial procedures. The first two ADR mentioned below, may result in 

remedies that have binding character, whereas the other mechanisms refer to voluntary 

mediation that may result in a sort of remedy but without a binding character. 

 

2.2.1.1.1 Conciliation before the competent judge 

Mechanism description and remedy: Conciliation is a way to conclude judicial 

procedures already started before the competent judge. Victims can settle the dispute (not 

for non-negotiable rights) in a confidential way; in some cases, competent courts may set 

a deadline to arrive at this agreement, which has the same binding character as a 

judgment. Conciliation is mandatory for disputes that are of the competence of labour 

courts105 and if no conciliation is possible, this must be mentioned in the judgment (Judicial 

Code (731-4)). The remedy to be sought is a compensation or the ceasing of the abuse, 

that otherwise would be asked before courts. The settlement may not correspond to the 

claim filed before courts just because it is a way to avoid the judicial process.  

 

Protected Human Rights those protected by judicial mechanisms that can be subject to 

a non-judicial settlement (criminal offences prosecution is not included here). The right to 

effective access to justice is also protected because conciliation seeks to provide a faster 

and less expensive remedy than using judicial mechanisms. 

 

Who can use this mechanism? Victims and other stakeholders that can demonstrate an 

interest in representing victims, and who have also standing in the corresponding judicial 

procedures. 

 

2.2.1.1.2  Mediation  

Mechanism description and remedy: Mediation is regulated in the Judicial Code (1724-

35)106 as a voluntary and confidential mechanism seeking to solve a dispute without the 

intervention of courts, but it can be proposed in a judicial process by the parties or by the 

judge. Mediation seeks to settle economic disputes on civil, commercial, labour or criminal 

cases. In environmental licenses issues, the Flemish Environmental Administrative Court 

has also competences to act as mediator.107 Remedy can be reached by the agreement 

which mainly consist of a financial compensation, redress or removal of the acts that 

                                           
104 Cf. Judicial Code (977) http://www.cepa.be/pdf/ha/codex/co_log_cont/co_log_cont_h_13.pdf 
105 Cf. Judicial code (578) and  2.2.2.1.3 
106 Cf. Law of 21/02/2005. http://www.fbc-cfm.be/fr/mediation, http://www.fbc-cfm.be/nl, and 
http://www.cepani.be/nl/mediatie/wat-mediatie. Cf. also EU Directive 2008/52/EC of the EP and of the Council 
on mediation in civil and commercial matters [OJ L136/3 of 21/05/2008]. 
107 Milieuhandhavingscollege (MHHC), cf. http://dbrc.be/vergunningsbetwistingen/procedure/bemiddeling 

http://www.fbc-cfm.be/fr/mediation
http://www.fbc-cfm.be/nl
http://www.cepani.be/nl/mediatie/wat-mediatie
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constitute the abuse. In criminal cases108, mediation is only possible to seek the reparation 

of moral and material damages before the Public Prosecutor.109 In cases of human rights 

abuses, mediation can also be a way to get compensation where there is enough evidence 

of the violation but the success of the case can be complicated for procedural reasons, or 

because the implicated business prefers to settle the claim for reputational reasons, as 

these agreements remain confidential. 

 

Mediation can also be used when some insurance policies can cover risks related with 

human rights abuses such as when directors of corporations are also involved in the abuse, 

and especially with the introduction of the Policy of Directors and Officers Liability 

Insurance ("D&O") in Belgium for cases of legal action for wrongful acts committed as 

directors and officers. The Policy does not refer directly to human rights abuses, but if they 

constitute a tort case, or are the subject of criminal or regulatory investigations, this policy 

is applicable. Some insurers provide this insurance for parent corporations and their 

subsidiaries. Insurance companies may play a role in settling extra-judicial settlements.110 

An analysis of the use of this policy in Belgium showed that board members are now more 

involved in claims than in the past when they were only filed against the corporation, and 

that they are sued strategically to put pressure on the corporation. Although this policy is 

mainly used for bankruptcy or insolvency claims, these analyses show that employment-

related claims (including discrimination), failures in the duties of supervision of employees, 

criminal cases and tort cases for violation of health and safety laws are also covered 

(Financier Worldwide 2015: 28-30; Gerner-Beuerle et al. 2013: 172).111 Other increasingly 

important topics include environmental liability and class actions where, despite the 

procedural limits in Belgium to sue natural persons, the respective economic compensation 

may be settled by this mechanism.  

 

Protected Human Rights can be those protected by ordinary judicial mechanisms that 

can be subject to a non-judicial settlement (including economic compensation for criminal 

offences that can be settled this way), being the right to effective access to justice one of 

them for the same reasons as in the case of conciliation.  

 

Who can use this mechanism? Mediation can be used by victims or stakeholders who 

can demonstrate an interest in representing victims, and that have also standing in the 

corresponding judicial procedures. 

  

2.2.1.1.3 Mediation by Ombudsmen112 

Mechanism description and remedy: The Federal ombudsman is a public body 

competent to receive complaints against administrative authorities of the federal level, 

and if the complaint is found justified, it seeks to mediate before the authority concerned 

to correct the situation and/or to prevent recurring failures. At the subnational level, there 

are also Ombudsmen such as the Vlaamse ombudsdienst113, the Ombudsman of the Region 

of Wallonia and the French Community114 and the Ombudsperson for the German speaking 

Community. Local communities and autonomous State-owned corporations may also have 

this mechanism.115 All (may) have similar competences as the Federal Ombudsman116. 

                                           
108 http://www.justitiehuizen.be/sites/default/files/atoms/files/BemiddelingStrafzaken.pdf, http://www.om-
mp.be/page/2231/1/bemiddeling_in_strafzaken.html  
http://www.dsb-spc.be/web/index.php?option=com_content&task=view&id=68&Itemid=93 
109 Procureur du Roi/Procureur Des Konings. 
110 http://www.agcs.allianz.com/insights/expert-risk-articles/do-insurance-explained/ 
111 Cf. D&O Insurance in Belgium http://www.reportlinker.com/p02836356-summary/D-O-Insurance-in-
Belgium.html 
112 For the sake of clarity, the CEL(XVI) regulates non-judicial dispute settlements with respect to consumer 
rights but corporations may not use the term "ombudsman" for such services to avoid confusion. This mechanism 
has been replaced by mediation mechanisms for consumers. 
113 Decr.Vl. 7/7/1998. In Flanders, discriminatory complaints may be addressed before the Flemish 
Ombudsperson. 
114 Decr.W. 22/12/ 1994 Walloon Region and Decr.Fr. 20/06/2002 French Community 
115 Law of 21/03/1991. 
116 Cf. http://www.ombudsman.be/nl 
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Remedy is limited because the ombudsman can only report the complaint and make 

suggestions to the administrative authorities to prevent the situation from recurring, to 

settle the conflict. Ombudsmen can also orient and provide advice to victims. Since 2014, 

the Law of the Council of State (19) admits the suspension of the term for some complaints 

filed before ombudsmen. They cannot create binding resolutions as in the two previously 

mentioned ADR mechanisms.  

 

Protected Human Rights are those whose respect and protection is being controlled by 

administrative authorities such as the ones dealing with sustainable economic activities 

(social and environmental related human rights) the right to privacy, to non-

discrimination, consumer protection rights, etc. 

 

Who can use this mechanism? Victims of human rights abuses resulting from acts (e.g. 

award of a public procurement that violates a human right) or omissions (failing in their 

legal duty to control businesses) of public administrative bodies may request the 

intervention of Ombudsmen. Victims must first bring the complaint before the public 

administrative body in question because Ombudsmen have a residual competence, i.e. 

they only act after the complaint has been rejected, partially accepted or ignored by the 

administration. In addition, the complaint should not have been processed before by the 

Ombudsmen, nor can the complaint be anonymous or refer to disputes among private 

persons. In general, the deadline to present it is one year after having knowledge of the 

act or omission.  

 

2.2.1.1.4 Mediation and/or investigation of Children’s Rights Ombudsmen117  

Mechanism description and remedy: This institution is created and organised at the 

subnational level by subnational Parliaments. They have competences to mediate or 

investigate violations of children’s rights when other ways have been exhausted without a 

solution. If, after investigation, it is apparent that there is a deeper problem, they can 

provide advice on concrete action at the policy level.118 One case could e.g. be the 

existence of gaps in the legislation or when the Convention on the Rights of the Child 

(CRC) is being violated. Ombudsmen may provide redress of the abuse, although this is 

not a binding solution. Policy advice does not provide direct remedy to the victim but it 

rather seeks to prevent future abuses.  

 

Protected Human Rights are those recognised by the CRC and by the constitutional and 

legal orders.  

 

Who can use this mechanism? Victims (under 18) or other stakeholders that defend 

their interests may bring a complaint against a public service or organisations controlled 

by the State.  

 

2.2.1.1.5  Mediation of the National Contact Point (NCP) for the OECD 

Guidelines for MNEs 

Mechanism description and remedy: The OECD Guidelines119 for MNEs were adopted 

in 1976, as part of the OECD Declaration on International Investment and MNEs, but the 

respect for human rights, in line with the UNGP, was included in the reform of 2011. In 

1980, the NPC was established in Belgium with a tripartite composition, i.e. with the 

participation of employer and employee representatives, and representatives from federal 

and subnational public services, with the Presidency and the Secretariat in the hands of 

the Federal Public Service (FPS) Economy. The compliance mechanism was created by 

implementing concrete procedures for ADR before the NCP to mediate in conflicts between 

                                           
117 Délégué général aux droits de l'enfant/Vlaamse Kinderrechtencommissaris. Cf. General Delegate for the Rights 
of the Child, http://www.dgde.cfwb.be/, http://www.kinderrechten.be/, and 
http://www.kinderrechtencommissariaat.be. 
118 For sub-national Parliaments, Governments and administrative agencies, but also for international or foreign 
authorities. 
119 http://mneguidelines.oecd.org/text/ and http://economie.fgov.be/oeso.jsp 

http://www.dgde.cfwb.be/
http://www.kinderrechten.be/
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corporations and the communities or individuals affected by business-related activities by 

means of the OECD Guidelines complaint120, in line with the enforcement of the UNGP 

(OECD 2016:11; OECD Watch 2013; Pigrau Solé et al. 2016:20-1; Skinner et al 2013:4). 

 

This mechanism provides remedies121 such as handling complaints and settlement of 

conflicts that refer to breaches of the OECD Guidelines by a business122. Usually, the 

inquiry is taken up only when a complaint is presented, but other ways are not expressly 

prohibited.123  NCPs play a mediating role among MNEs, trade unions, NGOs or other 

stakeholders to settle a conflict in accordance with the law. Then, the NCP releases a 

statement including the findings and the outcome of the mediation, which may provide a 

non-State based grievance mechanism, but the outcome does not have a binding 

character. A recent evaluation of the NCPs shows its shortcoming in bringing remedy to 

the victims (Daniel et al. 2015), but this is developed in the second part.  

 

Protected Human Rights: OECD Guidelines do not have as their main objective the 

protection of human rights nor the establishment of concrete remedies, but the respect 

for human rights by MNEs is one of the principles. The guidelines refer mainly to the 

promotion of sustainable development (whose scope is the link between economic, social, 

and environmental progress) and MNEs “are encouraged to respect human rights, not only 

in their dealings with employees, but also with respect to others affected by their activities, 

in a manner that is consistent with host governments international obligations and 

commitments” (OECD Guidelines 2011:39). Therefore, all the human rights recognised at 

the international level may be the basis of a complaint. 

 

Who can use this mechanism? Complaints can be submitted by anyone against MNEs 

if the abuse has been committed in Belgium, or if it has been committed by an MNE with 

domicile in Belgium. Procedures before the NCP have already been used to raise human 

rights abuses by Belgian companies. Claims were directed against the George Forrest 

Group for its mining activities in the Democratic Republic of the Congo (DRC) by 11.11.11 

in 2006.124 In 2009, a claim was addressed against Dredging International in the Dhamra 

Port Project in India.125 In 2012, this mechanism was activated by the FPS Economy to 

investigate whether Belgian corporations were involved in the Rana Plaza fire.126 In 2013, 

Greenpeace filed a claim against Jan De Nul NV referring to the Sabetta project in 

Russia.127  

 

2.2.1.1.6 Mediation and legal and administrative support against 

discrimination 

Mechanism description and remedy: UNIA and the Gender Equality Institute offer 

redress for human rights abuses by companies related to discrimination: First, the Inter-

Federal Centre for Equal Opportunities (UNIA), the successor of the former Centre for 

Equal Opportunities and Anti-racism since 2013, was created by a partnership agreement 

(involving the federal government, regions and communities) to combat discrimination.128 

It seeks to promote and defend an equal-opportunities policy and non-discrimination in 

                                           
120 Cf. OECD Watch (2013).  
121 http://economie.fgov.be/fr/binaries/Presentation_PDE_PCN_201406_FR_2_tcm326-255832.pdf 
122 The GRI (2004) developed a Guide to facilitate the use of OECD Guidelines by businesses. It elaborated a 
comparative table of OECD Guidelines and GRI indicators to facilitate the comprehension of the Guidelines by 
businesses. 
123 For a detailed procedure, cf. OECD Watch (2013) and Database of specific instances under the implementation 
procedures of the OECD Guidelines for Multinational Enterprises, http://mneguidelines.oecd.org/database/ 
OECDWatch.org – http://mneguidelines.oecd.org/ncps.  
https://www.oecd.org/fr/daf/inv/mne/Guide-OCDE-Devoir-Diligence-Minerais-%20Edition3.pdf 
124 https://www.oecd.org/fr/daf/inv/mne/35788434.pdf. Cf.  also, Assessment of NCP Performance in the 2013-
2014 Implementation Cycle OCDE Watch 2014. 
125 http://economie.fgov.be/nl/binaries/OECDguidelines_greenpeaceIndia_20110311_tcm325-119858.pdf 
126 http://economie.fgov.be/fr/binaries/Rapportenaanbeveling_20140207_EN_tcm326-242683.pdf Cf. Ennekind 
et al (2015).  
127 http://economie.fgov.be/nl/binaries/Greenpeace_JDN_fin_20140924_nl_tcm325-255810.pdf 
128 http://www.unia.be/en/grounds-of-discrimination/the-19-grounds-of-discrimination 
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areas such as employment, housing, education, welfare, etc. UNIA provides remedy by 

duly informing victims about their rights and duties and by mediating to find a non-judicial 

settlement of the discrimination problem. If this is not sufficient, it also promotes and 

supports judicial actions. Since 2013129 courts and employment tribunals must inform 

UNIA about all the pending and concluded cases related to discrimination and hate crime. 

When UNIA goes to courts, it is because the case is either highly relevant for the society 

as legal precedent, or it is a serious case (such as flagrant hate crime), but always after 

exhausting ADR.130 Second, the Gender Equality Institute was created in 2002. It has 

similar functions as UNIA but for the promotion of equality between women and men and 

to combat gender discrimination, including cases of transgender. Both institutions also 

actively promote the development of mechanisms to avoid future abuses by means of 

policy recommendations. A recent new remedy has been provided by Law of 28/7/2011 

which modified the Corporate Code (96.2, 518bis) and allowed to impose sanctions 

(annulment of the nomination of the board) for violating the quota Law in Boards of 

Corporations.  

 

Protected Human Rights: the right to access to effective remedy/justice, the right to 

equality and non-discrimination based on origin, disability, religion, age, sexual orientation 

or gender.131 

 

Who can use this mechanism? For both institutions, this mechanism can be used by 

victims or other stakeholders who represent victims or who advocate against systematic 

cases of discrimination.  

 

2.2.1.1.7 Mediation by the Privacy Commission132 

Mechanism description and remedy: This institution promotes the protection of 

personal data from being unlawfully used133. It has the competence to inform and receive 

complaints about public or private sector abuses of the right to privacy, and to mediate to 

settle a conflict. It can also release recommendations to the data controller and/or report 

the abuse to the office of the public prosecutor or start a judicial action before civil 

courts.134 

 

This Commission is expected to undergo considerable transformation as a result of the 

recent enactment of EU rules on this issue: The EU Regulation135 on the protection of 

natural persons with regard to the processing of personal data and on the free movement 

of such data will apply from 25/5/2018, and the EU Directive136 on the protection of natural 

persons with regard to the processing of personal data by competent authorities for the 

purposes of the prevention, investigation, detection or prosecution of criminal offences or 

the execution of criminal penalties, and on the free movement of such data, should be 

                                           
129 Board of Procurators-General (COL 13/2013).  
130 http://www.unia.be/en/jurisprudence-alternatives/alternative-measures 
131 For gender equality, cf. the CEDAW, the CoE Convention on preventing and combating violence against women 
and domestic violence (http://igvm-iefh.belgium.be/sites/default/files/downloads/CAHVIO%20English.pdf); 
other soft law guidelines such as the European Pact for gender equality 2011 - 2020 of the Council of the EU, 
the Manuel de droit européen en matière de non-discrimination from the EU FRA (2010).    
132 Cf. cases of international relevance, https://www.privacycommission.be/en/decisions-international-relevance 
133  E.g. surveillance cameras, direct marketing, privacy at work, access to data, etc. 
134 Cf. RD of 13/02/2001 and Law of 8/12/1992 (Transposition of EU Directive 95/46/EC of the EP and of the 
Council on the protection of individuals with regard to the processing of personal data and on the free movement 
of such data [OJ L 281, 23.11.1995]). 
135 EU Regulation 2016/679 of the EP and of the Council of 27/4/2016 (OJ of 4/5/2016 L119). 
136 EU Directive 2016/680 of the EP and of the Council of 27/4/2016 (OJ of 4/5/2016 L119) 
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transposed by Belgium by 6/5/2018. Therefore, this Commission will be in capacity to 

provide more effective remedies from 2018 onwards. 

 

Protected Human Rights: the right to privacy and the protection of personal data. 

 

Who can use this mechanism? Complaints may be brought by any person who considers 

that his/her right to personal data protection has been violated. In addition, stakeholders 

who represent victims or who advocate against systematic violations can use it.  

 

2.2.1.1.8      ADR in Consumer Protection Claims 

Mechanism description and remedy: The EU Regulation on consumer protection 

cooperation137 defined a ‘consumer complaint’ as a “statement, supported by reasonable 

evidence, that a seller or supplier has committed, or is likely to commit, an infringement 

of the laws that protect consumers’ interests” (art.3.j) and allows the implementation of 

measures to protect ‘collective interests of consumers’ (art 3.k). This EU Regulation also 

established the conditions to enforce laws that protect consumer interests by Member 

States, and their duty to cooperate and “to protect consumers above and beyond their 

economic interests, not least where health is concerned” (Whereas clause 4). This may 

include the initiation of criminal procedures to order “the cessation or prohibition of intra-

Community infringements (…)” (Whereas clause 8).  

 

Belgium regulates consumer protection claims in the Code of Economic Law (CEL) 138 by 

creating the mediation service as a first step (before going to courts) to solve disputes on 

violations of consumer rights. The remedy mechanisms created for victims (consumers) 

are first, the provision of information; second, the follow-up of presented complaints, or, 

if other institutions are competent, to forward the complaints to them.139 The competent 

entities140 may ask for information, carry out inspections of businesses, request the 

infringement to cease and propose a settlement. The prescription deadline to sue the 

business before courts is suspended while this complaint is presented and until this 

settlement or until no agreement is reached.  

 

This EU Regulation also orders to provide such mechanisms in cases of evidence of “an 

intra-Community infringement” and even to impose fines or order compensations in case 

of non-compliance with the decision (art. 4). The request for enforcement measures (art. 

8) cannot be processed when (a) judicial proceedings or final judgments on the same 

“intra-Community infringements” are in course against the defendant before national 

judicial authorities; (b) national authorities did not find, after an investigation, any “intra-

Community infringement” or they did not find sufficient information (art 15.2).141  

 

The European Consumer Centre Belgium142 has also been implemented as a free-of-charge 

mediation mechanism funded by the EU, the FPS Economy, and the NGO “Test-

Achats/Test-Aankoop”. Its main objective is the protection of consumer rights through 

providing general information and legal assistance for consumers.  In addition, the online 

mediation mechanism Belmed143 allows transnational mediation for consumers in the EU 

with claims against Belgian businesses. It is coordinated by the Federal Public Service 

                                           
137 Cf. Regulation (EC) 2006/2004 of the EP and of the Council of 27/10 2004 [OJ 9.12.2004 L364]. This 
Regulation should be interpreted and applied with respect for fundamental rights and principles recognised by 
the EU Charter (Whereas clause 17). The scope of this Regulation is limited to “laws that protect consumers’ 
interests, i.e. “Directives as transposed into the internal legal order of the Member States and the Regulations 
listed in the Annex” (3.a). 
138 CEL(XVI) and RD of 15/02/2015.  
139 Cf. Procedure defined in CEL(XVI.16.-8). 
140 Cf. List of authorised entities, http://www.consumerombudsman.be/en/about-us 
141 This EU Regulation created mechanisms of mutual assistance such as the exchange of information (6-7) or 
requests for the enforcement of orders of cessation or prohibition (8). Information exchange is also possible with 
third countries if there are bilateral assistance agreements and if it respects EU law on protection of personal 
data (14). 
142 http://www.cecbelgique.be/vos-droits/introduire-une-plainte-aupres-du-cec 
143 http://economie.fgov.be/en/entreprises/dispute_resolution/#.WEKjE_nhDIU 
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(FPS) Economy. This online mediation needs the fulfilment of two conditions: first, a 

preliminary contact with the accused to notify the problem and to try to solve the dispute, 

and second, the dispute should not be filed before a court.  

 

Protected Human Rights:  consumers’ rights when they are affected by businesses and 

the right to access to justice.  

 

Who can use this mechanism? Consumers or stakeholders who defend their rights in 

conflicts between individuals and businesses, between consumers and businesses, or 

between businesses and businesses. 

 

2.2.1.2 Administrative controls, sanctions and fines, and awards of 

compensation 

The competences of the State with respect to overseeing and controlling businesses are 

relevant to provide remedy in cases of business-related human rights abuses. The 

imposition of administrative penalties has been mostly developed for labour and 

environmental protection, although other areas are also being regulated in this way, such 

as THB, public procurement processes and impact assessment processes, etc. We refer 

here rather to thematic mechanisms, as in some cases different entities belonging to 

different levels of government are involved.  

 

As these mechanisms are mostly a first step in seeking judicial remedies, they can be used 

by victims and in some cases by stakeholders who can demonstrate a direct interest in 

the case. When the authorities involved do not respond to an initial claim, victims and 

other stakeholders may seek the support of ombudsmen. But if these mechanisms are not 

efficient in getting remedy, then victims have to use judicial actions. Administrative 

measures referred to below mainly seek to protect human rights involved in the concept 

of sustainable development, such as social and labour rights and the right to a healthy 

environment, with particular reference to children’s rights.   

 

2.2.1.2.1  Administrative action against Trafficking Human Beings (THB) 

Mechanism description and remedy: Trafficking of human beings is one of the most 

salient issues in business-related human rights abuses and it involves the action of 

different administrative institutions of different levels of the Belgian State.144 Within the 

context of THB, the most relevant topic for the purposes of this mapping is economic 

exploitation, and the more sensitive sectors in Belgium are: construction, night-shops, 

hotels, restaurants and cafés (horeca); agriculture; and meat processing. In addition, THB 

is also characterised by using complex structures such as false-independents and 

(international) value chains. Therefore, the core issues are related to labour market 

intermediaries, contractors, subcontractors and employment agencies (EP 2016c:9 and 

SPF Justice 2015:4-6). EU Directive 2011/36/EU (11)145, on preventing and combating 

THB and protecting its victims from a gender perspective, ordered the creation of 

mechanisms to identify, assist and support victims of THB, besides the obligation to 

prevent and prosecute THB, modern slavery and exploitation.146 These mechanisms 

                                           
144 EU Directive 2011/36/EU ordered to Member States to set strong criminal penalties for crimes of THB, 
including for businesses that contract services of victims of THB. However, the low number of prosecutions for 
THB at a national level is a central concern for the EP. It proposed a report assessing the impact of existing 
national laws on the criminalisation of the knowing use of the services of a victim of THB (EP 2016c:12 and 
Directive 2011/36/EU (23.2)). 
145 The transposition was due by 6/4/2013, and except Germany, all Member-States notified the transposition 
into national law EP (2016:22). 
146 Other complementary measures seek to prevent future abuses by promoting the consumption of selected 
products from corporations that ensure a slavery-free supply chain (EP 2016c). 
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complemented the EU Directive147 on minimum standards on sanctions and measures 

against employers of illegally staying third-country nationals.148  

 

In Belgium, the main institution in charge of these duties of fighting THB and protecting 

victims is the Interdepartmental Coordination Unit to Fight THB149, created by federal and 

subnational bodies and the Reception Centres.150 Besides this unit, the Federal Migration 

Centre (Myria) must fight THB and protect human rights of foreigners, and recently this 

centre was appointed as the independent National Rapporteur on THB151, besides the 

Interdepartmental Coordination Unit, in charge of reporting on behalf of the Belgian State 

(CoE/Greta 2016/23:5). Remedy mechanisms are offered mainly by Myria, and the 

Reception Centers, who have competences to take legal action by filing civil actions on 

THB. Myria also acts as an independent human rights monitoring mechanism152 and 

coordinates the three Reception Centres for trafficking victims. 

 

In 2015, the UN Special Rapporteur on contemporary forms of slavery visited Belgium and 

highlighted the comprehensive approach to tackling modern forms of slavery but 

recommended the focalisation on victims (by informing them about their rights, 

particularly the access to justice).153 The procedure for victims of THB has been regulated 

in 2015 by updating the Directive of the Prosecutor’s college154 and of Ministries155 

supported by the Federal Agency for the reception of asylum seekers (FEDASIL), Child 

Focus and the MENA156 initiative (CoE/Greta 2016/23). Complementary reparation 

measures are provided by Law of 11/02/2013 and Law of 29/03/ 2012 on wage protection 

of irregular workers from third countries157. This mechanism also considers transnational 

cases158 through the intervention of the Centre for Information and Analysis Regarding 

Trafficking and Smuggling in Human Beings (CIATTEH), which is also the contact point in 

Belgium for the European Migration Network (EMN). In Flanders, since 2015, the 

Agentschap Integratie en Inburgering provides information, front-line legal assistance, and 

interpretation and translation services to victims (CoE/Greta 2016/23: 22-3).159 

 

Protected Human Rights: the right to life, to corporal integrity, non-discrimination, 

decent work, to access to remedy/justice, etc., with special attention to Children’s rights. 

 

Who can use this mechanism? Victims and other stakeholders, such as NGOs, seeking 

to represent victims. This mechanism also forbids the criminalisation of victims or NGOs 

                                           
147 EU Directive 2009/52/EC of the EP and of the Council of 18/06/2009. 
148 This Directive does not apply to EU citizens who are victims of THB because they must be protected by national 
laws. 
149 Interdepartementale Coördinatiecel ter bestrijding van de mensensmokkel en de mensenhandel/Cellule 
Interdépartementale de lutte contre le trafic et la traite des êtres humains regulated by RD 21/07/ 2014 (OJ 
01/09/2014). Cf. http://www.dsb-spc.be/doc/pdf/PLAN_TEH_FR_2012.pdf 
150 Centres d’accueil/opvangcentra. RD du 18/04/2013. They are Pag-Asa for Brussels, Sürya for Wallonia and 
Payoke for Flanders. Law of 13/04/ 1995, RD 18/04/2013 and RD 01/06/2013 gave them a legal basis to provide 
administrative and legal assistance, and they may also be constituted as civil party in their own name or 
representing the victim’s rights (CoE/Greta 2016/23:38). 
151 Cf. RD of 1/09/2014. 
152 Cf. case law and best practices in Belgium, http://www.myria.be/files/Annual-report-2015-trafficking-and-

smuggling-full.pdf. According to one of its reports, 30–40% of condemnations correspond to economic 
exploitation (CoE/Greta 2016/23:36).  
153 Cf. UN HRC A/HRC/30/35 Report of the Special Rapporteur on contemporary forms of slavery, Urmila Bhoola. 
154 “Collège des Procureurs généraux College van Procureurs-generaal” 
155 When the police find a victim of THB, the Public Ministry, one of the specialized reception centres and Fedasil 
should be notified. Cf. Circulaire ministérielle of 26/09/2008 regarding the multidisciplinary cooperation for 
victims of THB (CoE/Greta 2016/23).  
156 Non-accompanied minors, http://justitie.belgium.be/nl/themas_en_dossiers/kinderen_en_jongeren/niet-
begeleide_minderjarige_vreemdelingen/niet-begeleide_minderjarige_vreemdeling_nbmv_ 
157 Cf. Myria, Report on the mechanism to pay wages to victims of THB for economic purposes, 2013, 
http://www.myria.be/files/Traite-rapport-2013.pdf); Brochure « BENELUX » 2015. 
158 Cf. RD of 16/05/2004, Ministerial Order 28/05/2004, Directive 2011/36/EU (10.2) and Code of Criminal 
Procedure (10ter).  
159 Cf. http://www.kruispuntmi.be/thema/vreemdelingenrecht-internationaalprivaatrecht/verblijfsrecht-
uitwijzing-reizen/slachtoffer-mensenhandel-en-mensensmokkel 

http://www.myria.be/files/Traite-rapport-2013.pdf
http://www.kruispuntmi.be/thema/vreemdelingenrecht-internationaalprivaatrecht/verblijfsrecht-uitwijzing-reizen/slachtoffer-mensenhandel-en-mensensmokkel
http://www.kruispuntmi.be/thema/vreemdelingenrecht-internationaalprivaatrecht/verblijfsrecht-uitwijzing-reizen/slachtoffer-mensenhandel-en-mensensmokkel
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supporting victims of THB in line with Directive 2012/29/EU on minimum standards on 

rights, support and protection of victims of crime (Directive 2011/36/EU (8) and EP 2016c: 

points 16 and 44).160 

 

2.2.1.2.2 Social Administrative measures  

Mechanism description and remedy: FPS Employment and FPS Social Security (Control 

of Social Laws and of Well-being at Work161) and also the other social inspection services 

have the competence to control employers and to apply labour administrative sanctions 

to employers who violate social rules that protect human rights of informal workers162, and 

well-being at work.163 Social Inspections (on work and social security rules) are performed 

by the federal level (FPS Employment and FPS Social Security) together with the 

subnational competent authorities (CoE/Greta 2016/23), looking for cases of social 

dumping and other cases of economic exploitation164 (CoE/Greta 2016/23).  

 

In 2011 the criminal social code was enacted. The Direction of administrative sanctions 

(DIRAME) from the FPS employment has therefore competence to inflict administrative 

fines as a consequence of an administrative control165 or a formal claim.166 The public 

prosecutor in labour cases should decide whether these abuses are a criminal offence or 

an administrative one. When it is an administrative offence, the administrative procedure 

should be followed; but if it is a criminal case, it should be brought before criminal courts. 

The Social Criminal Code has four levels of administrative offences against workers and 

against collective labour relations (101-3).167 Remedy may be reached by means of 

sanctions. However, if victims want compensation, they should present legal actions before 

courts. 

 

At the subnational level, social control is also organized to control the respect of labor and 

social security norms. In Flanders, the department Werk en Sociale Economie has 

competences to control the application of labour laws in Flanders, to start inquiries, to 

impose administrative fines and to report to other institutions.168 This entity verifies in 

particular the respect for the right to non-discrimination at work (by labour markets 

intermediaries and by the Flemish government)169 and the respect for the legal regime for 

foreign workers.  When a serious infringement is observed, they refer it to the labour 

prosecutor with a pro justitia and when this procedure is declined, this department may 

                                           
160 Cf. also, EU Regulation 2015/2219 of the EP and of the Council of 25/11/2015 on the EU Agency for Law 
Enforcement Training (CEPOL), which is part of the European framework on the protection of fundamental rights 
in law enforcement, with attention to victims. Council Directive 2004/81/EC of 29/04/2004 on the residence 
permit issued to third-country nationals who are victims of THB, to allow victims a period of reflection and 
recovery in line with the Council of Europe Convention on action against THB (EP 2016c). Related agencies are 
e.g. Eurojust, Europol, CEPOL and EASO (EP 2016c). Cf. 2.3.1.1.2.3 
161 DG Contrôle des lois sociales/ Algemene Directie Toezicht op de Sociale Wetten or DG Contrôle du bien-être 
au travail/ Algemene Directie Toezicht op het Welzijn op het Werk). Cf. Law 1/03/2013, 
http://www.emploi.belgique.be/DeAaZ.aspx. RD of 28/8/2002 and Law of 4/8/1996 on welfare at work and social 
criminal code (17). 
162 Law 25/08/2012 and Directive 2009/52/CE of the EP and Council of 18/06/2009, and Law 11/02/2013 
163 Cf. Law 17/08/2013 (3) on the modernisation of labour laws. 
164 Labour dumping is a complex issue that is not the object of this mapping. Further information can be found 
in “Working in Belgium”, a platform of the federal government to inform workers and employers about legal 

duties and regulations in force concerning foreign workers such as the Limosa (Landenoverschrijdend 
Informatiesysteem ten behoeve van Migratie Onderzoek bij de Sociale Administratie’) declaration for posted 
workers (Cf. https://www.international.socialsecurity.be/working_in_belgium/en/home.html). For a deeper 
analysis of this issue, cf. the concept of ‘posting workers’ regulated by EU Directive 2014/67/ of the EP and of 
the Council of 15/05/ 2014 on the enforcement of Directive 96/71/EC concerning the posting of workers in the 
framework of the provision of services and EU Regulation 1024/2012 on administrative cooperation through the 
Internal Market Information System (‘The IMI Regulation’). (Cf. http://www.etui.org/News/The-complex-reality-
of-social-dumping). 
165 http://www.emploi.belgique.be/defaultTab.aspx?id=4704. Report on social controls realised in 2016, cf. 
http://www.myria.be/fr/droits-fondamentaux/evolutions/communique-spf-securite-sociale 
166 http://www.emploi.belgique.be/default.aspx?id=22352 
167 Cf. Law of 4/8/1996 on welfare of workers and http://www.emploi.belgique.be/sanctions/ 
168 Cf. The yearly reports http://www.werk.be/over-werk-sociale-economie/het-beleidsdomein-4-
entiteiten/departement-werk-en-sociale-economie/jaarrapporten-toezicht-en-handhaving  
169 Cf. Flemish Decree of 8/5/2002 on equal participation in the labour market.  

http://www.emploi.belgique.be/DeAaZ.aspx
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still impose administrative fines. It also has competence in this respect for Service 

Vouchers companies, considering the competences of the federal instances (CF. Law 

20/07/2001). Used inspection methods range from preventive to repressive actions: at 

the level of prevention, they perform a quick scan method seeking a dissuasive effect on 

discriminatory conducts. They can also perform an inspection based on a checklist to 

identify direct discriminatory actions and in case of finding some evidence, they can 

release a warning. Finally, they can perform inspections when a complaint is filed. In 

Wallonia, the Direction de l'inspection sociale has similar competences170. 

 

Another important remedy are the compensations offered by Compensatory Funds at the 

federal level. First, Fedris, the Federal Fund for Occupational Diseases and accidents171, 

compensates damages produced to workers. Second, the Asbestos fund (AFA)172 

compensates victims of asbestos, being mainly employees. It is unclear whether victims 

who are not (former) workers, e.g. in cases of environmental damage, can request this 

compensation. However, a recent judgment of the Court of appeal in Brussels173 against 

Eternit condemned this corporation for failing to protect workers but also residents of the 

areas close to the plant where asbestos was produced. In some cases, compensation can 

be secured without going to court. However, if the compensation offered is not 

satisfactory, it is still possible to challenge the proposed amount before a labour court.  

 

Protected Human Rights: social and labour rights, particularly related to informal work 

and/or unhealthy conditions at work. 

 

Who can use this mechanism? The complaint may be brought by any person before the 

FPS Employment or one of the other social inspection services. If a fine is imposed, this 

decision can be challenged before labour courts within three months. The complaint cannot 

be anonymous and it should be motivated by facts not older than one year. However, the 

complaint is not processed when it has already been presented before the Federal 

Ombudsman. If the complaint refers to policy or regulatory issues, it should be brought 

before the Strategic Unit of the FPS employment. These claims do not suspend the 

prescription term for judicial actions.  

 

2.2.1.2.3 Environmental protection mechanisms   

Mechanism description and remedy: The Belgian federal and subnational levels 

(Flanders, Wallonia and Brussels Capital)174 are competent to protect victims of 

environmental damage that may also be a human rights abuse. The principle of sustainable 

development is one of the main objectives of public policies at all levels of government, 

being the main components the social, economic and environmental aspects and based on 

the principle of solidarity among generations. This has been reflected in different policy 

documents such as, Sustainable Public Procurement from Maatschappelijk Verantwoord 

Ondernemen (MVO)175, the Long-Term Vision Plan for Flanders “Visie 2050” (2015) and 

the “Plan Air Climat Energie 2016-22” in Wallonia.176 EU law upholds the rule of the 

polluter-pays principle and environmental liability177, to prevent and redress wrong 

                                           
170 Cf. http://emploi.wallonie.be/en/home/qui-sommes-nous/inspection-sociale.html 
171 Het Federaal agentschap voor beroepsrisico’s/ l'Agence fédérale des risques professionnels Cf. 
https://fedris.be/fr 
172 http://www.fedris.be/afa/plaintesfr.html 
173 Cour d’appel de Bruxelles: Judgment du 28 mars 2017. 
174 https://e-justice.europa.eu/content_access_to_justice_in_environmental_matters-300-be-en.do?member=1  
Federal level:  http://www.health.belgium.be/eportal/Environment/index.htm   
Flemish region:  http://www.lne.be/  
Walloon Region:  http://environnement.wallonie.be/  
Brussels Region: http://www.ibgebim.be/index.htm  
175  Cf.  http://www.competento.be/sites/default/files/imce/documenten/4._deel_1_do_en_mvo_10-7_druk.pdf  
176 http://www.awac.be/images/Pierre/PACE/Plan%20Air%20climat%20%C3%A9nergie%202016_2022.pdf  
177 Directive 2004/35/CE of the EP and of the Council on environmental liability about the prevention and 
remedying of environmental damage [OJ L 143/56 of 21/4/2004]. For information about transposition in Belgium, 
cf. http://eur-lex.europa.eu/legal-content/EN/NIM/?uri=celex:32004L0035. For a consolidated version, cf. 
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:02004L0035-20130718 

https://e-justice.europa.eu/content_access_to_justice_in_environmental_matters-300-be-en.do?member=1
http://www.lne.be/
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conducts that in some cases are a criminal offence.178 When businesses cause 

environmental damage they are obliged to take preventive or remedial action and to bear 

related costs.179 Environmental damage has four components: first, the one that affects 

the ecological, chemical or quantitative status of water resources180; second, the one that 

affects land and implies a significant risk to human health; third, the one provoked to 

species and natural habitats181; fourth, the deliberate release into the environment of 

genetically modified organisms.182 Economic sectors concerned are mainly: energy, 

metals, minerals, chemical industries, waste management, pulp, paper, board, textile 

dyeing, meat, dairy and food production. Some exceptions of environmental duties may 

be applicable in cases of conflict, natural disaster, environmental damage covered by 

international conventions and nuclear risks.183  

 

The remedy may be reached via sanctions and fines, the elimination of permits or closure 

of activities to restore or avoid future environmental damages/conditions (Pigrau Solé et 

al. 2016:37-). In Belgium, when an imminent threat of damage exists, businesses should 

take preventive measures. In case of damage, businesses should inform the authorities, 

manage the situation and prevent additional damage and threats to human health, and 

provide appropriate remedy.184 In Wallonia, SOS Environnement-Nature and SOS 

pollutions are services of the Police for urgent claims to avoid damages but also to collect 

evidence (testimonies, material evidence, etc). Citizens may bring complaints against 

environmental disturbances before the competent administrative authority. In Flanders, 

formal claims may be presented before the competent department of the government of 

Flanders185, in Wallonia186, before the DG of Natural Resources and the Environment187, 

and in Brussels Capital, before the local competent authorities.188 In addition, it is possible 

to ask for compensation of damages before the Council of State (if an administrative act 

is related to the damage) or civil courts (tort liability) (Cf. 2.2.2.1.1.1 and 2.3.2.1.1.1).  

At the federal level, the FPS Health is competent for the prevention and limitation of 

                                           
178 For an analysis of environmental crimes in Belgium, cf. Lavrysen, et al (2015). Cf.  Law 15/05/2014 and Law 
27/07/2011 on criminal sanctions of EU Regulations 689/2008 of EP and the Council of 17/06/2008 on dangerous 
chemical products, 1272/2008 of the EP and of the Council of 16/12/2008 on labels; 1102/2008 of EP and the 
Council of  22/10/2008 on mercury trade; 1107/2009 of the EP and the Council of 21/10/2009 on phyto-
pharmaceutical products; 1005/2009 of the EP and the Council of 16 /09/2009 on substances against the Ozone 
Layer;  2173/2005 on wood imports and transposition of EU Directive 2009/125/CE of the EP and the Council of 
21/10/2009 ecological energy products. Cf. also Directive 2008/99/CE of the EP and the Council of 19/11/2008 
(OJ L 328, 6.12.2008) on the protection of the environment through criminal law and the corresponding list of 
transpositions. 
179 http://ec.europa.eu/environment/legal/law/complaints.htm  
180 Cf. the Water Framework Directive (2000/60/EC) of the EP and of the Council on the framework for Community 
action in the field of water policy [OJ L327/1 of 23.10.2000; Directive 2008/105/Ec of the EP and of the Council 
on environmental quality standards in the field of water policy (OJ L 348/84 of 24.12.2008); EU Directive 
2006/118/ of the EP and of the Council on the protection of groundwater against pollution and deterioration (OJ 
L 372/19 of 27.12.2006). 
181 EU Directive 2009/147/ of the EP and of the Council of 30/11/2009 on the conservation of wild birds (OJ L 
20, 26.1.2010). Cf. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:l28076#AMENDINGACT 
182 EU Directive 2001/18/ of the EP and of the Council of 12/3/2001 (OJ L 106 of 17/04/2001). 
183 Regulated by the Treaty establishing the European Atomic Energy Community (Euratom). 
184 Cf. Report of the EU Commission on environmental liability (COM (2016) 204 final 14.4.2016) and EU 

Commission Staff Working Document REFIT (SWD (2016) 121 final,14.4.2016). For the concrete evaluations and 
examples of:  
the Belgian Federal level, cf. http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-
%20Federal%20government%20report.pdf  
Brussels :http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-
%20Bruxellles.%20Rapport%202004-35-CE.pdf  
Flanders:http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-
%20Flemish%20report.rev.%20-%20EN.pdf  
Wallonia :http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-
%20Walloon%20report%20-%20EN.pdf 
185 Afdelin g Milieuhandhaving, Milieuschade en Crisisbeheer van het Departement Leefmilieu, Natuur en Energie 
186 Cf. “Le vade-mecum des infractions environnementales (2009) » 
http://environnement.wallonie.be/dpe/infractions.pdf 
187 Administration de l’environnement de la Direction Générale des Ressources naturelles et de l’environnement 
188 Milieucollege / Collège d’environnement. 

http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-%20Federal%20government%20report.pdf
http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-%20Federal%20government%20report.pdf
http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-%20Bruxellles.%20Rapport%202004-35-CE.pdf
http://ec.europa.eu/environment/legal/liability/pdf/eld_ms_reports/BE%20-%20Bruxellles.%20Rapport%202004-35-CE.pdf
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environmental damage caused by ships and operators in the Belgian North Sea or by the 

introduction on the Belgian market of Genetically Modified Organisms.189 

 

Protected Human Rights: are those related to a healthy environment, such as the right 

to life, to health, to water, etc. 

 

Who can use this mechanism? Any victim affected by environmental damage or who 

may have a sufficient interest in environmental decision-making relating to the damage. 

Environmental associations can bring the complaint, under certain conditions. The 

complaint must provide relevant information and data on the environmental damage. 

 

2.2.1.3 Mechanisms to support responsive businesses: awards and (loss 

of) incentives  

The State has been creating mechanisms to promote the respect for human rights by 

businesses in diverse ways that can be considered as responsive regulation190 such as 

sustainable public procurement, incentives (labels, preferential credits and insurances for 

activities in third countries) or preventive impact assessments. These mechanisms are 

primarily preventive, but if businesses violate their legal parameters, the State may 

impose sanctions; and if the State has the legal duty to control and fails to control 

businesses, or to apply legal correctives such as sanctions, both businesses and the State 

can be sued before the judiciary to get compensation for damages suffered. In these 

circumstances, a formal complaint may be presented before the corresponding 

administrative agencies, or before the ombudsmen, but if these mechanisms do not 

provide remedy, victims may go to courts and in some cases, compensations could be 

foreseen.  

 

Belgium has developed some of these mechanisms, seeking responsive regulations. Some 

of these mechanisms can be useful for transnational business activities, because 

beneficiaries are mainly Belgian businesses of which some have economic activities in 

developing countries where the Belgian Cooperation Agency has focalised its projects and 

resources. The UN HRC report, in preparation of the UNGP, highlighted the relevance of 

mechanisms implemented by Belgium, such as first, socially responsible investment (SRI) 

indices to protect and respect human rights by businesses, in line with Belgium’s 

international human rights commitments191 (UN HRC 2011:37). We classified them as 

follows: sustainable public procurement, labels, impact assessments and economic 

incentives provided by public organisations.  

 

2.2.1.3.1 Sustainable public procurement  

Mechanism description and remedy: The Belgian legal framework for sustainable 

public procurement applies to federal and subnational entities. The new laws transposed 

EU Directives on sustainable public procurement, understood as the need to control 

compliance with environmental, social and labour requirements in public procurement192 

procedures and during the contract period.193 The EU Directive on public procurement 

introduced instruments of control to be used by contracting authorities194 seeking to 

                                           
189 Cf. Report from the EU Commission to the Council and the EP under Article 18(2) of Directive 2004/35/EC on 
the prevention and remedying of environmental damage {SWD (2016) 121 final 
190 ‘Responsive Regulation’ is a regulatory approach seeking to make compatible State intervention and free 
markets by supporting that businesses adapt their activities to comply with, among others, human rights or 
environmental law. When business fails in respecting these regulations, then the State would apply sanctions to 
avoid repeating abuses (Ayres and Braithwaite 1992; Baldwin and Black 2007; Braithwaite 2011). 
191 The HRC referred to the Belgian Sustainable and Socially Responsible Investment Forum BELSIF, a sustainable 
investment forum with the participation of Belgium’s largest financial institutions, but also Participatie 
Maatschappij Vlaanderen (Point 176). Cf. http://www.belsif.be/default.aspx?ref=ACAAAY&lang=EN 
192 EU Directive 2014/24/EU of the EP and of the Council of 26/02/2014 (OJ L 94, 28.3.2014). 
193 Whereas clauses (37, 40, 41, 62.2, 67 (a) 70 and Annex X). 
194 Directive 2014/23/EU (6) defines the contracting authorities as follows: “State, regional or local authorities, 
bodies governed by public law or associations formed by one or more such authorities or one or more such bodies 
governed by public law other than those authorities, bodies or associations which pursue one of the activities 
referred to in Annex II and award a concession for the pursuit of one of those activities”. 
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protect human rights related with sustainable development, as follows: first, the possibility 

of integrating requirements of labels in public procurement processes (e.g. Ecolabel, 

Whereas clause 75 and art. 43.1)195; second, the implementation of environmental and 

social aspects as award criteria or contract performance conditions “at any stage of their 

life cycles from extraction of raw materials for the product to the stage of disposal of the 

product”, (…) even where such factors do not form part of their material substance”.196 

Third, award criteria or contract performance conditions of products of fair-trade origin. 

However, tenderers should not be constrained to have specific corporate social or 

environmental responsibility policies (whereas clause 97). Fourth, the possibility to 

exclude economic operators with demonstrated violations of environmental or social 

obligations, competition rules or intellectual property rights (IPR) (whereas clause 101). 

The exclusion from tenders should be mandatory when the contracting authority has 

established that “abnormally low price or costs proposed” are reached by means of non-

compliance with mandatory law in social, labour or environmental fields (whereas clause 

103). Subcontractors are also duty bearers of these legal obligations. Therefore, national 

authorities should have competence with respect to labour or environmental inspection. 

Fifth, transparency (access to information) should be promoted in the subcontracting 

chain, being the main contractor the main duty-bearer of the duty to deliver the required 

information. The enforceability of this mechanism of joint liability between subcontractors 

and the main contractor depends on its adoption by Member States (art. 57 and 71.6) and 

they may regulate stronger liability rules (whereas clause 105) such as requiring the 

economic operator to replace a subcontractor when there are compulsory or non-

compulsory “grounds for exclusion” at least in the most sensitive economic sectors.197  

 

Member States are encouraged to exclude economic operators from public procurement 

procedures when they have been convicted by final judgment for child labour and other 

forms of THB.198 This sanction may be applied to directors of the business (“a member of 

the administrative, management or supervisory body of that economic operator or has 

powers of representation, decision or control therein” (art 57.1 (f))). The EU Directive on 

the award of concession contracts199 also promotes these measures to protect sustainable 

development, in conformity with the TFEU (59), in particular, the prohibition of awarding 

concessions to economic operators that, among others, are responsible for THB (whereas 

clause 69 and art. 38.4 (f) and 71).  

 

These Directives have been transposed by Belgium in the Law of 17/06/2016 which defines 

the three pillars of sustainable public procurement: environmental protection in public 

services, protection of dignified working conditions and green jobs, and promotion of 

competition rules in public procurement processes (7).200 This law also authorises the use 

of labels under the same conditions as the EU Directive on Public procurement, but 

accepting that the contracting entity may authorise other evidences of compliance, 

particularly in public procurement contracts below the European limit (art. 54).  

 

Concrete remedies are the mandatory exclusion of the economic operator if they violate 

social, labour or environmental legal rules when it is also a criminal offense, and their 

discretionary exclusion if the abuse is not a criminal offense (66 and 68). However, if the 

                                           
195 The requirement of labels must respect the principle of non-discrimination and transparency; allow the 
participation of stakeholders (government, consumers, social partners, traders and NGOs); and be set by a third 
independent party (Art 43.1). 
196 Whereas clause 92. E.g. the ban of toxic chemicals, the promotion of energy-efficient machines or waste 
minimisation. Cf. also a previous study of Kahlenborn et al. (2011).  
197 In the same way, the EU Directive on procurement by entities operating in the water, energy, transport and 
postal services sectors reproduces the sustainable development clauses of the previous directives (whereas 
clause 56) and requires member States to take measures to ensure that economic operators comply with 
environmental, social and labour legal obligations (art. 36.2), by requiring labels in the same conditions as the 
EU Directive on public procurement (art. 61.1(b and c)) or by including them as contract award criteria (art. 82-
3 and 87) (Directive 2014/25/EU of the EP and of the Council of 26/02/ 2014 [OJ L 94, 28.3.2014]). 
198 The scope of THB is as provided by EU Directive 2011/36/EU (2). (Cf. 2.2.1.2.1). 
199 Directive 2014/23/EU of The EP and of the Council of 26/02/2014 [OJ L 94, 28.3.2014] 
200 Cf. Miankenda (2013). 
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economic operator has been convicted by final judgment of, among others, child labour or 

THB, or employment of nationals of third countries with illegal status, it also becomes a 

mandatory exclusion causal (67.6 and 7). According to the Social Criminal Code (49/2), a 

simple administrative or judicial decision, or an executing notification, are sufficient. These 

requirements may also be included in the executing conditions of the contract (87) and as 

an award criterion (147). The regulation of the responsibilities of economic operators vis-

à-vis their subcontractors should be defined by Royal Decree (86), not yet enacted. The 

EU Directive on public procurement (71) refers to the possibility to trigger the application 

of sanctions by civil or administrative courts. However, when economic operators adopt 

“compliance measures aimed at remedying the consequences of any criminal offences or 

misconduct and at effectively preventing further occurrences of the misbehaviour”, they 

can be awarded with public contracts. These mechanisms seek mainly to prevent future 

human rights abuses, by enforcing the duty of Member States to ensure that economic 

operators comply with environmental, social and labour duties “established by Union law, 

national law, collective agreements or by the international environmental201, social and 

labour law provisions listed in Annex X” (18.2).    

 

Protected Human Rights: the right to a healthy environment, social and labour rights, 

the ones protected by THB, particularly the right to life, to freedom and children’s rights. 

 

Who can use this mechanism? Victims may trigger the contracting authorities in cases 

they award a public contract without complying with these regulations. They may present 

an administrative recourse against the act of adjudication, and then, they can use judicial 

remedies before the civil or administrative courts. In principle, other stakeholders may 

also flag the violation; they cannot follow the action before civil or labour courts but they 

can do so before the Council of State. Law of 1/12/2013 regulates motivation, information 

and recourse in public procurement cases. 

 

2.2.1.3.2 Labels 

Mechanism description and remedy: There are mainly two labels relevant for this 

mapping. First the Social Label202 created by the FPS Social Integration to certify producers 

who comply with the eight core ILO conventions (Cf. annex 6.1) in all steps of the 

production.203 Recent evaluations show that it has not fulfilled the purposes nor has it been 

effective in practice (Enneking et al. 2015:162; FPS Justice 2015:13). Second, the 

Ecolabel204 awarded by the Direction of the Environment of the FPS Health205 for products 

that are environmentally friendly to consumers. The EU Regulation on the Ecolabel (17) 

created penalties to avoid its misuse that may affect consumers.206 Labels have also been 

included in the new laws on public procurement as a possible requirement to award public 

contracts (Cf. 2.2.1.3.1). Labels can provide the following remedies: first, prevention; 

second, information about production processes; and third, sanctions when labels are 

                                           
201 Cf. EU Regulation 1221/2009 (45) [OJ L 342, 22.12.2009] or other environmental management standards.  
202 Cf. Law 27/02/ 2002 and RD of 4/4/2003. Cf. www.social-label.com.   
203 Service public fédéral de programmation intégration sociale/ POD Maatschappelijke Integratie 
204 EU Regulation 66/2010 of the EP and of the Council of 25/11/2009 on the EU Ecolabel (OJ 30/1/2010 L 27/1). 
205 SPF Santé publique, Sécurité de la Chaîne alimentaire et Environnement – DG Environnement / FOD 
Volksgezondheid, Veiligheid van de Voedselketen en Leefmilieu - DG Leefmilieu 
206 Cf. also rules on "environmental claims" or "green claims" which refer to business practice “of suggesting or 
otherwise creating the impression (…) that a product or a service, is environmentally friendly (…) or is less 
damaging to the environment than competing goods or services”. In contrast, 'greenwashing' is the term for 
wrong claims or that cannot be verified (Multi-stakeholder Dialogue on Environmental claims 2016). 
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wrongly awarded. A joint liability between businesses and the State that wrongly award 

the label can be claimed. 

 

Protected Human Rights:  the Social label protects social rights protected by the eight 

ILO core conventions and the Ecolabel protects consumers, the right to health and the 

right to a healthy environment. 

 

Who can use this mechanism? Victims or stakeholders who represent actual or potential 

victims affected by the misuse of these labels.  

 

2.2.1.3.3 Impact assessments 

Mechanism description and remedy: Impact assessment is a method to analyse and 

design policies, and to provide information to policymakers or businesses. Two impact 

assessments are relevant for this mapping. First, the environmental impact assessments 

(EIA) for activities with potentially an important environmental impact. EU Member States 

have the duty to perform EIA for businesses with an important impact on the environment 

(pollution) and for some of these activities, an environmental license must be awarded. 

The Aarhus Convention and Wallonia’s Environmental Code207 stipulate that interested 

citizens208 can present observations and remarks to the authorities and that the final 

decision should be public, to allow citizens to present an appeal against the decision before 

the competent courts or bodies, with recourse before the Council of State. In Flanders, 

EIA are also linked to the award of licenses209 and the recourse should be presented before 

the administrative court for the environment. In Brussels, the permit should be asked 

before the local authorities210 and the recourse against this administrative decision should 

be presented before the Administrative Appeal Body211 A claim before the ombudsman is 

also possible but with the effects as described above (Cf. 2.2.1.1.3). These EIA-related 

procedures are not a binding requirement to have standing before courts but when there 

are possibilities for administrative appeals, these means should be exhausted first. There 

are also cross-border EIA procedures when an activity realised in Belgium may produce a 

negative environmental impact in another country.212  

 

Second, the impact assessments performed by Delcredere/Ducroire (Credendo since 

2017), which is a public credit insurer, coordinated by different FPS and by Flanders, 

Wallonia and Brussels Capital. It covers businesses “against political and commercial risks 

relating to international commercial transactions”. Before issuing an insurance policy, 

Credendo should perform environmental and social impact assessments of projects, based 

on the following standards: Assessment and Management of “Environmental and Social 

Risks and Impacts (PS1); Labour and Working Conditions (PS2); Resource Efficiency and 

Pollution Prevention (PS3); Community Health, Safety, and Security (PS4); Land 

Acquisition and Involuntary Resettlement (PS5); Biodiversity Conservation and Cultural 

Heritage (PS8)”.213 After the assessment, the transaction to be insured is classified and if 

it is classified as an activity with an environmental impact, the EIA and the project details 

should be available to the general public one month “before the offer of cover or the 

insurance policy is issued”. In addition, the executive committee and the board of directors 

                                           
207 Cf. Environmental Code and the « Code Wallon de l'Aménagement du Territoire, de l'Urbanisme, du Patrimoine 
(CWATUP) », http://environnement.wallonie.be/droit_information/MEO_Aarhus_5.pdf 
208 The interest must be personal, present, certain, direct and legitimate. The requirement of a serious damage 
is a condition for asking the suspension of the act or regulation that authorizes the project summited to EIA. 
209 Cf. Afdeling Milieu-, Natuur- en Energiebeleid https://www.lne.be/milieueffect-rapportage. The regulation of 
environmental licences in Flanders has a new legal regime since February 2017. Cf. Decreet betreffende de 
omgevingsvergunning of 25/04/2014. https://codex.vlaanderen.be/Portals/Codex/documenten/1024690.html 
210 http://www.environnement.brussels/le-permis-denvironnement/le-guide-administratif?view_pro=1 
211 College d’environnement/ Milieucollege for Wallonia, cf. http://environnement.wallonie.be/aerw/pe/ 
212 Cf. Convention on Environmental Impact Assessment in a Transboundary Context (Espoo Convention); 
Directive 2005/29/EC, the ‘Unfair Commercial Practices Directive’ (OJ L 149/22 of 11.6.2005) and Commission 
Communication of 185/2000: "Integrating environment and sustainable development into economic and 
development cooperation policy - elements of a comprehensive strategy" [COM (2000) 264 final]. http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:l28114 
213 Cf. http://www.delcredereducroire.be/en/products-and-services/ethics/ 
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have the duty to report to judicial authorities when they have “credible evidence” for acts 

of corruption.  

 

Remedies provided by impact assessments are, first, preventive because they identify 

actual or potential risks and order to take measures to avoid them. Second, they provide 

clear information about economic projects with a relevant environmental impact. If the 

damage is caused, victims have access to justice (first by administrative means and second 

by judicial ways). Credendo is relevant to assess impacts of Belgian businesses in third 

countries. 

 

Protected Human Rights: the right to a healthy environment, and the ones assessed by 

Credendo, such as working conditions, health, property (land acquisition and involuntary 

resettlement) and cultural heritage.  

 

Who can use this mechanism? Victims and stakeholders that may demonstrate a 

relevant interest in challenging licenses for authorised projects or the insurance for 

businesses in third countries. For EIA, victims, (national, international or foreign) NGOs, 

and affected local communities have standing to present claims.214 

 

2.2.1.3.4 Economic Incentives 

Mechanism description and remedy: First, BIO is the public Belgian Investment 

Corporation for Developing countries215 that focalises public resources and is controlled by 

the Minister for Development Cooperation and the Minister for the Budget as well as by 

the Belgian Court of Audit.216 When BIO does not fulfil the legal commitments it may be 

sanctioned.217 Second, Export Financing (Finexpo) is an inter-ministerial advisory 

committee attached to the Ministry of Foreign Affairs and the Ministry of Finance. It has 

the competence to award grants to Belgian corporations that can show competitiveness 

while contributing to the economic and social development of the recipient country.218 Of 

relevance is the recently created grant for technical assistance by the Belgian Council of 

Ministers (2016). It is granted to provide technical assistance to public institutions of 

developing countries, for services related to an investment project in the respective 

developing country (e.g. public transports). The grant is awarded by the Minister for 

Foreign Trade by Ministerial Decree. Third, the Trade for Development Centre (TDC) is a 

Belgian Development Agency (BTC) programme that promotes fair and sustainable trade 

(in sectors such as e.g. precious metals or cacao)219 by means of financial support and by 

raising awareness in Belgium about the consumption of fair and sustainable products from 

developing countries. These three mechanisms provide remedy by promoting sustainable 

business by Belgian businesses in developing countries and by promoting fair trade 

products from these countries. As the incentives are granted by public entities, when 

Belgian businesses violate human rights, and the State does not redress the situation by 

removing the award and/or imposing sanctions, both could be sued and in some cases, 

                                           
214 Cf.EU guidelines for impact assessment: http://ec.europa.eu/smart-regulation/guidelines/ug_chap3_en.htm 
215 Cf. Law of 3/11/ 2001 modified by Law of 20/01/2014. BIO is bound by a management contract signed every 
5 years between BIO and the Belgian State. Cf. http://www.bio-invest.be/ and http://www.bio-
invest.be/en/impact/strengthening-the-private-sector.html. Cf. DEG et al. (2016) and the “European 
Development Finance Institutions (EDFI) Principles on Responsible Financing 2009”. 
216 Cour des Comptes/Rekenhof. 
217 RD 2/4/2014 first management contract between Belgium and Bio. Société belge d’investissement pour les 
Pays en Développement. 
218 http://diplomatie.belgium.be/en/policy/economic_diplomacy/finexpo. 
219 Cf. http://www.befair.be/en/content/financial-support-0. 
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compensation, sanctions and/or redress could be requested before the competent courts. 

However, no case law was found regarding the latter options.   

 

Protected Human Rights: are those that may be affected by economic projects, such as 

for instance, working conditions and the right to a healthy environment. 

 

Who can use this mechanism? Victims and other stakeholders who can demonstrate a 

direct interest may present an annulment action with respect to the administrative act that 

awards the economic benefit before the Council of State when the entity that awarded the 

incentive did not redress the situation and when this entity has the character of 

administrative authority.220 When the entity in charge of awarding these incentives does 

not have the character of administrative authority, then victims may sue it before civil 

courts. 

 

2.2.2 Judicial mechanisms  

In Belgium, the judiciary is a federal branch but subnational entities may also create 

administrative courts by law. Judicial actions listed below, are mainly conceived to sue 

businesses also when they perpetrate business-related human rights abuses. In some 

cases, these judicial actions may also be directed against the State when having the duty 

to control businesses it fails to do so or when it acts as an economic actor (i.e. when there 

is a State-business nexus). The mapping in this section refers mainly to actions against 

NSA, but referring to the particularities when the State is sued.  

 

Once victims or other stakeholders decide to use a judicial mechanism to seek remedy, 

the first question to be addressed is that of the jurisdiction of a court or tribunal. Court 

jurisdiction has two components: material jurisdiction and territorial jurisdiction. 

Concerning territorial jurisdiction, the freedom of choice of the claimant is the general 

principle (Judicial Code (624)), and in most cases, it is the defendant’s residence. For 

corporations, it will be where its head office is situated, or where it has its “administrative 

seat”. Other possibilities for the claimant are also, to sue where the obligations or the 

conflict originate, or where the obligations were or (must be) executed, or the place 

selected by the parties, or where the bailiff found the defendant in case he/she does not 

have domicile in Belgium. In interlocutory matters (see below), the jurisdiction is 

determined by the place where the judgment should be enforced. The exceptions to the 

principle of freedom of choice (Judicial code (627 to 629)) include social administrative 

sanctions (627(9)), some particularities of corporate law such as fusion and dissolution, 

etc. In addition, exclusive territorial jurisdiction (Judicial Code 631 to 633) refers to cases 

such as bankruptcy, some measures in the execution of judgments or collective claims 

(Brussels), among others.  

 

Second, material jurisdiction is defined by the nature of the claim and by its value. The 

court of first instance (Judicial Code 568-9) has ‘full jurisdiction’, i.e. it is competent to 

hear all cases, including those that could be filed before other courts except for those 

cases of exclusive jurisdiction of the Court of Appeal and of the Court of Cassation.221 

 

The choice of forum is of crucial relevance for transnational business-related human rights 

abuses, because this choice determines the enforcement of the right to access to an 

effective remedy. The main question in business and human rights is how to hold parent 

corporations liable (secondary liability) for human rights abuses committed by their 

subsidiaries and/or their commercial partners (primary liability) in third countries? 

 

Therefore, the issue is to find how Belgian courts can have jurisdiction for human rights 

abuses perpetrated by Belgian corporate groups, particularly when they are part of global 

                                           
220 Cf. Organic Laws on the Council of State (14). 
221 There are also Peace Justices (Juge de paix/Vrederechters) (Judicial Code (590-7), but they are not further 
mentioned as they have competence for claims with a value below € 2500 and in specific cases, which are not 
directly related. 
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value chains, and second, how to define the control of parent corporations (secondary 

liability) by “piercing the corporate veil” for cases of business-related human rights abuses. 

In practice, there are not many examples where courts of EU member states have pierced 

the corporate veil in international human rights law, but this issue is analysed in the second 

part of this project (cf. 3.4.2.1). 

 

Transnational litigation (ILA 2012; AI 2014; Augenstein et al. 2010; Skinner 2015) is the 

way to bring claims to Belgium when the abuse and the consequences occurred abroad, 

or when victims or the offenders are foreigners. The relevance of transnational jurisdiction 

appears when claims presented in the State where the harm occurred cannot be filed or 

when there is no remedy possible (Alvarez and Yiannibas 2016; Enneking et al. 2015; 

Pigrau Solé et al. 2016; Skinner et al. 2013:18; Gibney and Vandenhole 2014). The aim 

of transnational litigation is that victims find remedy in third countries by holding parent 

companies accountable, as well as managers regarding their business practices. 

Shareholders have also the right to be involved in pending allegations against the 

corporation (Skinner et al. 2013:25). The possibility that domestic courts accept 

jurisdiction in human rights abuses against parent companies domiciled in their 

jurisdiction, with subsidiaries domiciled in another jurisdiction, when the claims are closely 

related222, is also promoted by the CoE (Recommendation CM/Rec (2016)3). 

 

Transnational litigation in Belgium is regulated mainly by EU Regulations. Brussels I 

Regulation223 was applicable until 2015 when recast Brussels Regulation or “Brussels I 

bis”224 on jurisdiction and the recognition and enforcement of judgments in civil and 

commercial matters “whatever the nature of the court or tribunal” entered into force. The 

general rule is to apply the pertinent EU regulations (on tort or contractual disputes) to 

define jurisdiction and applicable law.225 When EU regulations do not apply, it is necessary 

to check whether other international conventions apply.226Earlier conventions are still in 

force, such as e.g. the Lugano Convention, The Hague Conference on Private International 

Law227 or other bilateral conventions. If there are no international conventions applicable 

to the case, then international judicial cooperation should be triggered.228 If the defendant 

is not domiciled in an EU Member State, the jurisdiction of national courts shall be 

determined by national law, in accordance with Brussels I bis Regulation (18(1), 21(2), 

24, and 25) for cases involving workers, consumers and insurances. These rules apply for 

nationals and residents (Brussels I bis Regulation (6 and 76(1(a) and Pigrau Solé et al. 

2016:56 and 63). In consequence, the Belgian CIPL has a subsidiary character, as it only 

applies when the previous instruments cannot be applied (Krueger 2015: 46). Of relevance 

are the rules for corporations (CIPL 109-15) because they apply to transnational litigation.  

 

Brussels I bis regulates labour claims but excludes “revenue, customs or administrative 

matters as well as the liability of the State for acts and omissions in the exercise of State 

authority (acta iure imperii)” (7, 8 and 17). The general rule is that the court with 

jurisdiction is the one where the defendant’s domicile229 is located independently of 

nationality (4) and except in cases of “exclusive jurisdictions and proceeding types 

                                           
222 Cf. case of the District Court of The Hague, 30/1/2013, C/09/337050 / HA ZA 09-1580 “Akpan v Shell” 
223 EU Regulation 44/2001 of the EP and of the Council of 22/12/2000 [OJ L 012, 16/01/2001]. 
224 EU Regulation 1215/2012 of the EP and of the Council of 12/12/12, [OJ L351/1 of 20 /12/ 2012], in force 
since 10/1/2015. 
225 Cf. Chapter VII of Brussels I bis Regulation. 
226 When EU Member States negotiate a treaty on these matters with a third country, EU Regulation on the 
procedure for the negotiation and conclusion of agreements between Member States and third countries on the 
law applicable to contractual and non-contractual obligations is applicable. Cf. Regulation 662/2009 of the EP 
and of the Council of 13/07/ 2009 [OJ 31.7.2009 L225]. 
227 The Hague Conference on Private International Law: Convention of 1/3/1954 on Civil Procedure; Convention 
of 15/11/1965 on the service abroad of judicial and extrajudicial documents in civil or commercial matters; 
Convention of 18/3/1970 on the taking of evidence abroad in civil or commercial matters by means of rogatory 
letters; and The Hague Convention on Choice of Court Agreements (2005). Cf. www.hcch.net 
228 C.f. http://diplomatie.belgium.be/nl/Verdragen/databank_van_verdragen 
229 Corporate domicile is defined by one of these criteria: statutory seat, central administration or principal place 
of business (cf. Art 63).   
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(enforcement proceedings, declaratory action, etc.)”. Belgian courts may also have 

jurisdiction in tort cases, i.e. delict or quasi-delict, if the abuse was committed in the 

jurisdiction of Belgium (7.2).230 Civil remedies may also be sought through criminal 

jurisdiction (7.3), also in related actions, i.e. when there is more than one defendant, if 

one of them is domiciled in Belgium, and “the claims are so closely connected” that it is 

better to hear together the claim to avoid irreconcilable judgments, resulting from separate 

proceedings (8.1). The parties may also agree on the jurisdiction (25 and 26), mostly for 

contractual disputes which are less frequent in human rights abuses claims.  

 

Brussels I bis (20-1) also regulates jurisdiction for individual labour contracts, when the 

domicile of the business is the general criterion of jurisdiction but the employer may also 

be sued “in the courts for the place where the business which engaged the employee is or 

was situated”. When the employer is not domiciled in a EU Member State but he/she has 

a branch, agency or other establishment in one of the Member States, if the conflict arises 

in relation with the operations of the branch, agency or establishment, the employer is 

deemed to be domiciled in that Member State. 

 

If the defendant does not have domicile in the EU, courts of Member States may accept 

jurisdiction231 in cases against corporations, but the CJEU established two conditions to 

accept jurisdiction: “1. the claim against the parent company must not be intended 

exclusively to bring the case of the foreign subsidiary into European jurisdiction, and 2. 

there must be a prior relationship amongst the defendants”232 (Pigrau Solé et al. 2016:59 

and Skinner et al. 2013:22). However, if there is no jurisdiction over a subsidiary of a 

Belgian company domiciled in a third country and the human rights abuse was perpetrated 

in that third country, the possibilities of redress in Belgium are not high because of the 

difficulties to order the lifting of “the corporate veil” of the parent corporation to hold the 

latter liable for the abuses perpetrated by the subsidiary.  

 

The forum non conveniens doctrine allows courts to reject cases when another 

jurisdiction is more “convenient” for the parties, such as competent courts where the 

violation was perpetrated, without taking into consideration the lack of possibilities of 

getting remedy, due to lack of institutional capacity, lack of security or lack of economic 

capacity of the victims (Skinner et al 2013:24-5). The CJEU rejects the application of the 

forum non conveniens doctrine233 and the EP also confirmed that national courts in the EU 

should accept jurisdiction in cases of business-related human rights abuses, particularly 

committed in developing States where EU MNEs operate234 (Skinner et al. 2013:29; Pigrau 

Solé et al. 2016:62; Krueger 2015:84-5).  

 

On the contrary, the application of exorbitant jurisdiction, i.e. when national courts 

accept jurisdiction to hear cases weakly related with their country, is supported by NGOs 

and academics. Many criteria may be considered such as nationality of the parties, 

presence of the defendant, assets of defendant location, cause of action or activities, or 

domicile of the claimant or of the co-defendants. In a way, the universal jurisdiction is an 

                                           
230 CJEU judgment of 30/11/1976 (C 21/1976 Handelskwekerij G. J. Bier BV v Mines de potasse d'Alsace SA) 

“the place where the harmful event occurred covers both the territory of the country where the event giving rise 
to the damage occurred and the territory of the country where the harmful result takes place”. For personality 
rights, the victim can lodge a claim for all damage before the courts of the Member State where his or her main 
centre of interest is located (c.f. CJEU judgments of 25/10/ 2011 [Joined cases eDate Advertising GmbH v X (C-
509/09) and Olivier Martinez and Robert Martinez v MGN Limited (C-161/10)]). 
231 Cf. Van Hoek (2008) for an analysis of transnational litigation in labour cases when there is no contract 
between the European corporation and the suppliers under Brussels I Regulation.  
232  CJEU Judgment C-145/10 REC Eva-Maria Painer v Standard VerlagsGmbH and Others and C-616/10 Solvay 
SA v Honeywell Fluorine Products Europe BV and Others. 
233 Cf. CJEU judgments C-190/89, Marc Rich & Co. AG v. Società Italiana Impianti PA, 1991 E.C.R. I-3855. C-
412/98, Group Josi Reinsurance Co. SA v. Universal Gen. Ins. Co. (UGIC), 2000 E.C.R. I-05925 quoted by Skinner 
et al. 2013: 110); C-281/02 Owusu v Jackson on the non-applicability of the forum non conveniens doctrine 
under Brussels I Regulation. 
234 EP, Resolution on the Commission Green Paper on Promoting a European framework for CSR (COM (2001) 
366 – C5-0161/2002 – 2002/2069(COS)) (2002), quoted by Skinner et al. (2013:110). 
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application of this criterion in Belgium. However, this is accepted in very rare cases (Cf. 

2.2.2.1.2).  

 

The forum necessitatis doctrine is applied when the claimant cannot sue in any other 

court such as when any other court in any other country holds jurisdiction (negative 

conflict of jurisdiction), when the foreign competent court does not guarantee a fair trial 

(in cases of war, discrimination (ethnic group, religion or gender)), when high costs 

obstruct the access to justice, or when the judgment in the competent court cannot be 

enforced in the other country235 (Pigrau Solé et al. 2016:64-7; Skinner et al. 2013:30-1). 

This forum would be particularly useful when a non-EU defendant could be sued in Belgium 

if he/she has assets and the dispute has sufficient connection with the country. 

International jurisdiction attributed based on the presence of the defendant’s assets in the 

country is possible in countries such as Germany and Scotland (Pigrau Solé et al. 

2016:68). 

 

Brussels I bis Regulation (33) accepts that when a Belgian court has jurisdiction but a 

procedure is pending before a court of a third State, Belgian courts may continue a 

proceeding at any time if “(a) the proceedings in the court of the third State are themselves 

stayed or discontinued; (b) it appears to the Belgian court that the proceedings in the 

court of the third State are unlikely to be concluded within a reasonable time; or (c) the 

continuation of the proceedings is required for the proper administration of justice”. One 

reason could be that the judgment of the third state is not capable of recognition and of 

enforcement in Belgium. Belgium upholds the jurisdiction of necessity (forum necessitatis) 

to avoid cases of denial of justice (CIPL (11) and Krueger 2015:62).  

 

The second crucial issue in transnational litigation on business-related human rights 

abuses refers to the applicable law, particularly when the host country tort law could not 

be as favourable as home country (Belgium) tort law. The choice of law is relevant in 

transnational cases because it has an incidence on collecting and evaluating foreign 

evidence but also because different national legal rules may apply (Pigrau Solé et al. 

2016:71). Rome I Regulation236 regulates the applicable law in contractual disputes (e.g. 

employment or consumer contracts) although these cases are not the most common cases 

in human rights abuses. The general rule is the freedom of choice but in consumer 

contracts the general rule is that the applicable law is the one of the country where the 

consumer has his/her habitual residence (6) and in labour contracts the applicable law is 

the one chosen by the parties as far as this choice of law does not deprive the employee 

of the protection afforded to him/her by provisions that cannot be derogated by 

agreement. The scope of this regulation refers to the interpretation, performance, 

procedural law, breach of obligations (damages, extinguishing obligations (prescription 

and limitation of actions) and nullity of the contract (12). 

 

Rome II Regulation237 applies in tort cases, i.e. when no prior contractual relationship 

between the victims and the business exist except for some cases of labour and consumer 

protection. This regulation applies for civil and commercial cases and not for public law 

(taxes, customs, administrative matters and State liability for damage stemming from 

actions or omissions committed in the exercise of its authority (acta iure imperii)) (1). The 

general rule is that the applicable law is the one of the country in which the damage occurs 

irrespective of the country in which the event that caused the damage occurred and 

irrespective of the country or countries in which the indirect consequences of that event 

occur (4.1). However, where the defendant and the claimant have their habitual residence 

in the same country when the damage occurs, the laws of that country shall apply (4.2). 

In addition, if it is clear “from all the circumstances of the case that the tort/delict is 

manifestly more closely connected with a country other than that indicated in paragraphs 

1 or 2, the law of that other country shall apply”. This can be the case of a pre-existing 

                                           
235 Regulation (EU) No 1215/2012 and Nuyts (2007). 
236 Regulation (EC) No 593/2008 of the EP and the Council of 17/6/ 2008 [OJ L 177 of 4/07/2008]. 
237 Regulation (EC) No 864/2007 of the EP and the Council of 11/07/ 2007 [OJ L 199 of 31/07/ 2007].  
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relationship between the parties (contract), connected with the tort/delict (4.3); for 

damages caused by product defect, the applicable law is the one of the country in which 

the person sustaining the damage had his/her habitual residence when the damage 

occurred, or the law of the country in which the product was acquired, or the law of the 

country in which the damage occurred. But as in the previous case, if from all the 

circumstances of the case it is closely connected with a country other than the one 

indicated before, the law of that other country shall apply (5).238 

 

This regulation assumes that this rule better protects the victim’s interests. However, there 

is freedom of choice (by agreement) about the applicable law (14) when the parties follow 

commercial activities or when there are damages in different countries. In cases of 

environmental damage (7), the general rule applies (4.1) except when the victim decides 

to lodge the complaint based on “the law of the country in which the event giving rise to 

the damage occurred”, but the procedural law would be the one of the forum as far as this 

law does not discriminate victims for nationality reasons239 (Pigrau Solé et al. 2016:75). 

In cases of environmental damage, Rome II Regulation (7) also authorises victims to ask 

for damages and injunctions (Skinner et al. 2013:59-62). The recommendation to follow 

the exceptional rule of regulation for environmental damage (which also includes damage 

to persons or property) for human rights-related damage, has been suggested as a 

reasonable option (Alvarez and Yiannibas 2016; Augenstein and Jägers 2016). Other 

exceptions, such as in the case of public order (16 and 26)240 allow the non-application of 

the general rule.  

 

Concerning the law applicable to the evidence241, i.e. the means of proof, their probation 

value and the formal validity242 depend on the requirements of the law governing the non-

contractual obligation or the law of the country in which the act is performed (21).243 

Concerning the burden of proof, the applicable law regulates presumptions of law or 

determines the burden of proof. However, acts intended to have legal effect may be 

demonstrated by any mode of proof recognised by the law of the forum or by any of the 

laws referred to in Article 21 (22). Procedural law applied is the one of the competent court 

(lex fori regit processum) independently of the substantive law applied to decide the case 

(Pigrau Solé et al. 2016:80-2). This means that in transnational cases dealt with by Belgian 

courts, Belgian law applies to procedural issues, such as the claim form, language, material 

and territorial jurisdiction inside Belgium. The scope of the applicable law refers therefore 

to the following issues: the determination of the liability (and its exemptions), and of the 

persons that can be held liable; the damage or the remedy; the measures that the court 

may take to prevent or to moderate the damage or to ensure compensation; persons 

entitled to compensation for damage and the extinction of the obligation, i.e. rules of 

prescription (timeframe to lodge a claim), and limitation (15). Prescription may be a 

substantive issue as it is related with a subjective right. This means that, although in 

Belgium there are various prescription periods, the applicable law will decide in this 

respect.  

 

Of relevance are the applicable “rules of safety and conduct” in cases of human rights 

abuses. The rule is that the rules in force at the place and moment of the event which 

gave rise to the liability are the ones to be applied. However, for assessing the conduct of 

global supply chains, the UNGP promote that when “a failure to act with due diligence may 

                                           
238 Cf. also Convention on the Law Applicable to Products Liability, The Hague (1973). 
239 Cf. CJEU judgments C-177/94 (Sixth Chamber: Criminal proceedings against Gianfranco Perfili. (1/2/1996) 
and C-122/96 (Sixth Chamber: Stephen Austin Saldanha and MTS Securities Corporation v Hiross Holding AG 
(2/10/ 1997)) quoted by Pigrau Solé et al. (2016:75). 
240 Human rights protection may also be considered under these exceptions (Skinner et al. 2013:44, 120). 
241 Cf. EU Regulation 1206/2001 of 28/5/2001 on cooperation between the courts of the Member States in taking 
evidence in civil or commercial matters (OJ L 174, 27/6/2001) 
242 For legalisations, see The Hague Convention on Apostille of 5/10/1961. 
243 Cf. also, EU Regulation 1393/2007 of the EP and the Council of 13/11/ 2007 on the service in the Member 
States of judicial and extrajudicial documents in civil or commercial matters, valid only among EU countries (OJ 
L 324, 10.12.2007).  
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engage liability” and may include harms caused in third States, the applicable standard 

must be the one of the parent corporation (UNGPs (Principle 2); Rome II Regulation (17)).  

 

The proof of foreign law in Belgium as well as rules of transfer and connection are regulated 

by the CIPL. In principle, the victim can present “law codes, handbooks and other 

documentary evidence and expert reports. In addition, the court may decide to make an 

exception and conduct its own investigation” (Pigrau Solé et al. 2016:75; cf. also Krueger 

2015:97-101).  

 

The previous rules apply for conflicts brought before Belgian Courts. In the subsequent 

part, we present concrete judicial mechanisms that victims may trigger in Belgium to 

obtain remedy. The BC (144-5) stipulates that disputes related to civil rights are of the 

competence of the civil jurisdiction and disputes related to political rights are solved by 

courts in general. Social rights are also being protected through the labour jurisdiction 

(157) and the administrative jurisdiction protects citizens against wrongful acts or 

omissions of the State.  

 

2.2.2.1 Courts of first instance 

In general, the Judicial Code regulates civil, commercial, labour and specialised 

jurisdictions but not criminal and administrative processes. In principle, only victims can 

use this recourse, because the claimant should have the “quality and interest” to present 

the claim. The interest should be real and in force but it is also possible to admit claims 

seeking to prevent a serious violation of a right (17-8).244 When stakeholders can 

demonstrate such an interest, they can also be admitted as claimant (e.g. Myria, UNIA).  

 

The Judicial Code (Part IV -Book II) regulates the way to present judicial actions, who can 

present the claim (17-18), the cases in which individuals or other stakeholder may appear 

in person, and the ones in which they need to be represented by a lawyer, as e.g. cassation 

cases or when the Courts require the intervention of a Lawyer245 to discuss the case 

properly (Judicial Code (758)).246 

 

2.2.2.1.1 Civil claims 

In business-related human rights abuses, civil actions may be presented by victims, and 

in some cases by other stakeholders before Belgian courts. The most salient judicial way 

for victims is to sue businesses for tort cases, and the most difficult one is transnational 

tort cases, being the most analysed mechanism worldwide. In addition, in Belgium tort 

cases against businesses follow the same judicial way as tort cases against the State for 

wrongful acts (e.g. failing to comply with the duty to control businesses) or when the State 

acts as an economic agent, as through SOE, public procurement or adjudication of 

subsidies. Although victims may also file civil contractual liability lawsuits, this is not the 

most important judicial action for business-related human rights abuses because most of 

the cases of contract liability involve mostly consumers or workers as victims, and in 

Belgium these conflicts should be filed by means of specific actions such as labour247, class 

actions (for collective complaints) or injunctive relief. We refer therefore to these concrete 

mechanisms and not to the general contractual liability.  

 

2.2.2.1.1.1 Civil tort disputes 

Mechanism description and remedy: Civil courts have material jurisdiction on tort 

disputes originated by business-related human rights abuses rather than commercial 

                                           
244 Brussels I bis Regulation (35) authorises courts of a Member State to take provisional protective measures 
based on the law of the forum, including cases where courts of another Member State have jurisdiction. 
245 The role and fees of Lawyers are also regulated by the Judicial Code (440, 459). 
246 The procedure to present judicial claims is regulated by the Judicial Code (Part IV -Book II). The most used 
way is by requesting a court bailiff’s notification (Judicial Code (727-30)). There are other exceptional ways such 
as the voluntary appearance (Judicial Code (706)), the inter-parties application (Judicial Code (1034)) and the 
unilateral application (Judicial Code (1025-1034)). 
247 In cases of discrimination at work, the claim can be presented before labour courts if it is produced during 
the labour relation; however, damage claims can also be presented this way. Cf. Law of 10/05/2007. 
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courts because even if the defendant is a business, victims are generally not traders nor 

does the issue refer to trade matters.248 In addition, when the human rights abuse is also 

a criminal offence, victims may choose between being recognised as civil party in the 

criminal procedure, or once the favourable judgment is rendered by the criminal court, to 

sue the offender before civil courts to ask for the compensation.  

 

In the case of tort actions against the State, victims may choose between suing the State 

before the Council of State, if the challenged administrative act, regulation or implicit act 

is the cause of the damage249, or follow the civil tort procedure in the same cases or when 

the damage can also be attributed to a State omission (when the State fails to comply 

with its duties of controlling/monitoring, as in cases of social250 or environmental control) 

or when the human rights abuse has been caused by acts or omissions of NSA and of the 

State, and the request of compensation is directed against both (e.g. wrongful public 

procurement, labels or incentives awards). The main challenge is to demonstrate the fault 

of the State by action or by omission. Moreover, civil courts cannot annul the challenged 

administrative act, but they can opt for not applying it by means of the constitutionality 

exception (BC (159)). The annulment of that administrative act must be sought from the 

Council of State (Cf. 2.3.2.1.1.1).  

 

The main remedies to be sought include: a compensation for damages caused by business-

related human rights abuses, and the guarantee of non-repetition. As this is the most 

important remedy, this judicial mechanism is considered as the main way for victims to 

obtain a compensation proportional to the damage. However, as there is no law that 

regulates non-contractual responsibility for business-related human rights abuses, the 

ordinary way is the only possibility and it presents many difficulties, being the most 

important the collection of evidence251, the demonstration of the causal relation and of the 

existence of the corporate group (Enneking et al. 2015:175). The legislation on sustainable 

public procurement and on economic incentives for Belgian corporations in developing 

countries refers to the link between parent corporations and subsidiaries and represents 

progress in terms of the specific regulation of this issue. In environmental issues there is 

also progress, and therefore, this way is being suggested to be applied to human rights 

abuses not necessarily caused by environmental damage. Recently a claim was filed by 

the NGO “L’Affaire Climat/Klimaatzaak” against four Belgian authorities seeking 

compensation for not taking concrete actions in protecting the environment.252 

 

Protected Human Rights: Civil tort actions are intended to protect civil and political 

rights (BC (144-5)). Some ESCR can also be protected this way, including the right to a 

healthy environment. 

 

Who can use this mechanism? Victims or stakeholders who can demonstrate an interest 

may sue businesses before civil courts.  

 

This judicial mechanism for business-related human rights abuses is most referred to and 

therefore, the main elements and concerns are described in this mapping. However, we 

                                           
248 The commercial tribunal (Tribunal de Commerce/Rechtbank van Koophandel) is not a jurisdiction directly 
related to remedy mechanisms for business-related human rights abuses, because it hears cases between 
businesses on issues qualified as acts of commerce outside the competence of civil or criminal courts (Judicial 
Code (573-4)). Along the same lines, arbitration is mainly a commercial mechanism between corporations, and 
therefore in general it is not for victims or for other stakeholders. Even if we can explore whether a corporation 
can sue another corporation for unfair competition in private contracts or public procurement issues, the 
effectiveness of this mechanism is not clear for victims or other stakeholders. Although social dumping has been 
referred to as a case of unfair competition, its definition makes it difficult to sue a corporation alleging human 
rights abuses and the conflict would not be related to human rights matters but rather to competition law.   
249 Cf. Statutory Law of the Council of State (11) 
250 In labour cases, if the contract is the source of the human rights abuse, the competent jurisdiction is the 
labour court, but when it refers to wrongful acts such as informal work, unhealthy conditions at work or THB, 
then tort or criminal procedures are the ones to follow. 
251 Judicial Code (870- 1005) and Civil Code (1315-69)) 
252 http://www.klimaatzaak.eu/wp-content/uploads/2015/12/Mise-en-emeure_FR.pdf  
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do not refer to its effectiveness here, as it is evaluated in the second part (Cf. 3.4.2.1). 

As mentioned before, one of the difficulties is how to establish the liability of parent 

corporations (secondary liability) for abuses committed by their subsidiaries or by 

commercial partners (primary liability of suppliers, distributors, franchisees etc.). This 

issue is relevant at the national or European level, but it has particular relevance in 

transnational litigation against global value chains coordinated by Belgian corporations. 

The success in suing parent corporations depends on multiple factors directly related to 

the structure of the corporate group, to the competent court and to the applicable law. 

Therefore, how to hold corporations liable in general, and parent corporations in particular, 

i.e. how Belgian Law deals with the societal control of parent corporations vis-à-vis their 

subsidiaries (Corporate Code (5-9)) and whether “lifting” or “piercing the corporate 

veil” is possible in Belgium, are key issues in tort cases (Van der Plancke et al. 2016; 

Pigrau Solé et al. 2016; Enneking et al. 2015: 163-6; Skinner 2015). This is difficult 

because limited liability of corporations is the general rule253 and societal control by parent 

corporations of subsidiaries has not been generally accepted to hold parent corporations 

liable (Skinner et al. 2013:59-62). Some mechanisms created for other legal purposes 

have been suggested to lift the corporate veil, such as the EU competition law doctrine of 

corporate control254 or business accountancy255 (Corporate Code (109-23); Enneking et al. 

2015).   

 

Some studies have also analysed the structure of corporations and its effects on liability 

for human rights abuses, including the impact of board structures. In Belgium, the most 

important models of corporations are: the anonymous corporation (NV/SA) and the closed 

corporation of limited responsibility (BVBA/SPRL). In addition, the choice between one-

tier (Corporate Code (522)) and two-tier board structures (which allow the respective 

participation of workers and other stakeholders in the direction of the corporation) is only 

possible for some SOE. Only the second option of board structure allows to identify 

whether the interest of the corporation coincides with the interest of the shareholders, and 

whether other interests such as the interest of workers or creditors (stakeholder model) 

also count256 (Enneking et al. 2015 and Gerner-Beuerle et al. 2013:21-4). 

 

As a result, for most of the businesses in Belgium, if a stakeholder seeks to hold the parent 

corporation accountable, he/she should follow the tort procedure. The second issue is 

therefore, how to hold a business liable for human rights abuses by using tort law 

mechanisms. Victims should prove the fault on the part of the business, the caused 

damage, and that the act or omission caused the damage. When this judicial mechanism 

is used by victims of business-related human rights abuses, the Civil Code (1382-4) 

applies, and in most of the cases, the “Theory of the Organ” has been alleged. This theory 

mainly presumes that if a physical person/organ realises corporate acts in the framework 

of his/her mandate, and causes damage to a third person, the liability of the corporation 

is involved together with the organ that acted in the name of the business. However, the 

corporation may be exonerated if the person violated legal and statutory duties (Enneking 

                                           
253 Limited liability refers to the fact that corporate shareholders cannot be considered liable for the corporate’s 
debts beyond the sum they have invested. 
254 When there is no specific rule in the country concerned, mainly international NGOs and academics promote 

the application of the doctrine of Competition Law. Cf. also CJEU C508/11 P ENI SpA v European Commission 
[8/5/2013] on competition law (TFEU (101)): the behaviour of a subsidiary (primary liability) can be attributed 
to its parent company (secondary liability) when “the subsidiary does not independently chart its own conduct” 
because it follows the instructions of its parent company. For the CJEU, the parent company can be fined without 
having to establish that it participated directly in the infringement when it owns all or almost all the subsidiary 
that infringed EU competition law, because the presumption allows concluding that the parent company controlled 
its subsidiary. 
255 The consolidated balance and yearly results between corporate groups may be used as a source of evidence 
of the liability of parent corporations. 
256 Gerner-Beuerle et al. (2013:21-4) classified national corporate laws based on “managerial insulation” and 
included Belgium in Group III, characterized by corporate law where shareholders have “the highest degree of 
power over management” but at the same time they “lack additional features that may dilute the shareholder-
centric orientation of the company, such as board level employee participation or a clear multi-interest approach 
in relation to the ‘interests of the company’”. Cf. Weykaert and Geens (2010) and Corporate Governance Code 
(Principle 5.2 (14) and preamble (1 and 2)) http://www.ecgi.org/codes/documents/bel_code_dec2004_en.pdf. 
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et al. 2015:172). The causal relation between the business action or omission and the 

human rights situation is a key constitutive element of tort claims. The difficulty is to 

demonstrate that the business fault has been the decisive factor to produce the damage. 

The corporation can limit its liability if it can demonstrate that this conduct was not the 

only factor that caused the damage (Enneking et al. 2015:175).  

 

In Belgium, a corporation may avoid liability (civil or criminal) if it can demonstrate that it 

adopted due diligence in supervising the person who committed the offence or if the 

offender violated statutory or legal duties (duty of care) (Civil Code 1384.3; Clifford 

Chance 2012; Brocken and Boone 2011:101, quoted by Enneking et al. 2015:173-4). 

Therefore, the role and duties of directors matter and they are governed by the general 

duty to act in good faith (Civil Code (1134), which in general covers the duty to act in the 

corporate’s interest (duties of loyalty, of confidentiality, and to avoid conflicts of interest). 

In each case, it should be analysed if a joint liability is viable (corporation and director(s)) 

or if the corporation or the director can be exonerated (e.g. when the director(s) act(s) 

against the corporation’s interests such as in the cases described in the Corporate Code 

(262-5, 523, 527-30)). In human rights tort cases, the key concern is to demonstrate 

whether the corporation and/or directors fulfil the duty of care by means of comparing 

the behaviour of the parent corporation/director with the one of a standard diligent 

subsidiary/director257 (Enneking et al. 2015: 171-2; Gerner-Beuerle et al. 2013:46-9), i.e. 

they should manage the company prudently and diligently. The burden of proof should 

therefore be centred on the demonstration of due care/lack of due care. First, it should be 

verified whether directors comply with their statutory or legal duties (Corporate Code 262-

5, 523, 527-30), or whether they breached an obligation of result258 (Gerner-Beuerle et 

al. 2013:79, 103, 126). However, there are additional difficulties to bring this evidence 

before courts: first, in Belgium de facto directors259 are recognised in case law and 

academic writings. They perform “positive and independent acts of management” and it 

may cover shadow directors (who do not act as directors vis-à-vis third parties) (Gerner-

Beuerle et al. 2013:46). Second, mechanisms to request the responsibility of directors by 

means of legal controls or expert research are only possible for shareholders (Corporate 

Code (168, 262-3, (Limited responsibility corporations)) and (527-8 290-1, 562-7 

(Anonymous corporations)) but not for other stakeholders (Ennekind et al. 2015:166-7).  

 

These regulations are the general civil and corporate rules for business-related human 

rights abuses and it is therefore difficult to demonstrate the liability of parent Belgian 

corporations. Some proposals to hold the parent company liable include the demonstration 

that it acts as de facto director of the subsidiary (Demeyere 2015:394-5 and Enneking et 

al. 2015:176) or to hold parent corporations liable for damages of subsidiaries based on 

the liability of the employer (the parent corporation) for damages caused by the director 

of the subsidiary if he/she is also employee thereof or if he/she has been appointed by the 

parent corporation (Civil Code (1384.1 and 1386260) Demeyere 2015:394-5, Enneking et 

al. 2015: 176). It is relevant therefore to know whether CEOs have the duties of care and 

responsibility across the corporate group, including “impacts occurring outside the 

jurisdiction as a result of corporate group activity” on non-shareholders. According to a 

survey conducted for the UN HRC (2011), this is an accepted assumption in Belgium.  

 

Despite the complexities and difficulties, in exceptional cases, the separation of entities in 

cases of joint liability of the parent corporation, and subsidiary and/or other business 

partners has been avoided when there is evidence of a serious abuse of this figure and 

when the parent corporation did not respect the rules of autonomy of the subsidiaries 

                                           
257 Gerner-Beuerle et al. (2013:251) affirm that the Belgian general duty of care in tort law may in certain 
circumstances also apply to foreign companies such as in unipersonal corporations (Corporate Code 213 § 2). 
258 The presumption of fault can be rebutted when he/she demonstrates his/her non-participation in the contested 
decision, it is not blameworthy, or he/she challenged the decision on time (i.e. at the general assembly meeting 
or the board of directors) (Gerner-Beuerle et al. 2013:79). 
259 De facto bestuurder/dirigeant de fait. 
260 For the cases of mining and construction.  
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(limited responsibility does not apply). In Belgium, the doctrine of abuse of rights has been 

used to pierce the corporate veil, but victims should demonstrate the liability of the 

subsidiary according to the general rules of the Civil Code, and the evident abuse of the 

right by the parent corporation (Demeyere 2015:397-9). The use of the French doctrines 

of simulation, fraud and appearance are also suggested ways to hold parent corporations 

liable for acts of subsidiaries (Demeyere 2015:399; Enneking et al. 2015: 165-9). 

Recently, France enacted a law on the duty of care of parent corporations, which is 

applicable to human rights abuses.261  

 

2.2.2.1.1.2 Class Actions262 

Mechanism description and remedy: The aim is to present a collective claim by 

consumers to ask for compensation for damages caused by an undertaking.263 Courts in 

Brussels have exclusive competence for such claims. This action can be used only if it is 

more effective than the civil actions. Consumers can be part of the collective action by 

“opting in”, which needs the active participation of the victims, or by “opting out” when 

the exclusion should be asked, but in cases of compensation for physical or moral damages 

this last option is not possible and once victims used the option, it is irrevocable. The 

remedy for victims is established in an agreement of reparation which defines the damage 

and fixes the corresponding compensation but which does not serve as evidence of the 

liability of the business (CELXVII.45-60).  

 

Protected Human Rights: Human rights of consumers that can be protected by class 

action are the right to life, to health, to a healthy environment264, to privacy, but only to 

the extent that they amount to violations of consumers’ rights (CEL). 

 

Who can use this mechanism? This action can only be filed by an authorised 

representative (XVII.39) seeking monetary compensation and not injunctive relief. The 

causes can be the breach of a contract or the violation of a legal regulation established by 

the CEL(XVII.37). Victims can be resident or non-residents in Belgium and the 

representative does not need any mandate but must be an association seeking to protect 

consumer rights, a member of the Consumers Council265 or be approved by the Minister 

for consumer affairs and cannot seek an economic purpose. Public services of mediation 

for consumers (cf. 2.2.1.1.8) may also represent consumers but only to homologate 

settlement agreements. In a recent judgment, the BCC struck down this article of the CEL, 

because it did not include the possibility that European consumers’ associations represent 

consumers who are victims of the abuse.266  

 

2.2.2.1.2 Criminal Claims 

Mechanism description and remedy: Some business-related human rights abuses may 

amount to a crime, and be filed before criminal courts. If the abuse is qualified as a 

contravention (overtreding), the competent judge is the police court. In case of 

intermediate offences267 and serious crimes (misdaden), the claim should be submitted 

before the correctional court.268 The council chamber269 of the court of first instance must 

                                           
261 « Loi 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises 
donneuses d'ordre » (JO du 28 mars 2017)  
262 Law of 28/03/2014, CEL(XVII.34 -) (OJ 29/2014:35201).  
263 Undertaking is a legal term that mainly covers businesses. 
264 Cf. Class action filed by Test Aankoop/Achats in the dieselgate case against Volkswagen Belgium. 
265 Conseil de la consommation/Raad voor het verbruik 
266 Cf. BCC case 41/2016 of 17/3/2016 (OJ 02/6/2016: p.33969). 
267 délits/wanbedrijven 
268 Tribunal correctionnel/correctionele rechtbank 
269 Chambre du conseil/raadkamer 
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conduct a formal pre-trial investigation270 to determine whether the case must be referred 

to the criminal court or whether the accused should be discharged271 (Criminal Code 1-6).  

 

Criminal liability of corporations is possible in Belgium (Criminal Code (5)), and it is also 

possible to claim a shared responsibility between the corporation and the 

directives/employees of the corporation (Criminal Code (66-8)). However, if the 

corporation can demonstrate that the human rights abuse that constitutes the crime was 

due to the exclusive intervention of a physical person, it can exclude its criminal 

responsibility. In these cases, the evaluation of the conduct of the perpetrator and of the 

corporation (duty of care) should also be demonstrated, as when it refers to tort cases. 

 

The EU has competences to adopt criminal legislation (TFEU 67.3, 82-9), particularly to 

set minimum rules for the definition of criminal offenses and sanctions for serious crimes 

with a cross-border dimension, or that need to be fought jointly, or that are necessary to 

implement EU policy (Skinner et al 2013:32-3). This competence has been used to 

regulate criminal conducts that involve human rights abuses such as THB (Cf. 2.3.1.1.2.3) 

or environmental crimes.272 In addition, criminal judgments of courts of EU Member States 

have the same legal effects as the ones of Belgian courts.  

 

In transnational criminal law, the jurisdiction of Belgian courts is more restricted than in 

civil or commercial cases. The Criminal Code (4) stipulates that the general rule is that 

Belgian criminal courts have jurisdiction for crimes perpetrated in Belgian territory.  

Nevertheless, criminal claims have been recommended to initiate civil claims, considering 

the limitations in civil tort law. The advantages to file civil claims linked to criminal 

procedures is that the burden of gathering evidence is for the prosecutor, whereas in the 

civil tort procedure the victim should gather the evidence (Augenstein and Jägers (2016); 

Skinner et al. 2013:44).273 Another advantage is that the costs of the procedure are not 

for the victim (Code of Criminal Procedure (61quinquies and 153 183-4)). However, the 

civil court will only award compensation, once the criminal procedure has been finalised 

with a condemnatory judgment.   

 

Belgian criminal courts can also adjudicate in very limited cases against non-European 

businesses where they have close connections with Belgian businesses or when it is not 

possible for the victims to present the claim in another jurisdiction in a reasonable way 

(Enneking et al. 2015: 180).274 This possibility is useful when the human rights abuse is 

committed by foreign subsidiaries or contractors of Belgian corporations275, or when the 

offences can be qualified as an (international) crime (Alvarez and Yiannibas 2016). The 

Code of Criminal Procedure (6-10) regulates the extraterritorial competence of Belgian 

courts. The conditions to initiate transnational cases in Belgium are: first, the human right 

abuse should be a crime in the host country and in Belgium (7); second, if the victim is 

not Belgian, the criminal procedure can only be started by the prosecutor after a claim has 

been filed by the victim, their relatives or by an official communication of the public 

authorities of the State where the crime was perpetrated. This applies only when the 

prosecuted is on Belgian territory.276  

 

The most remarkable extraterritorial case is the Universal Jurisdiction for violation of 

International Humanitarian Law.277 It refers to the possibility to bring a criminal complaint 

in a country’s courts for crimes committed without any apparent connection to that 

                                           
270 instruction/gerechtelijk onderzoek 
271 Non-lieu/buitenvervolgstelling 
272 EU Directive 2008/99, (2008 O.J. L 328:28-37) on the protection of the environment through criminal law. 
273 Cf. Consultative Council of European Prosecutors, Bordeaux Declaration – Judges and Prosecutors in a 
Democratic Society, CM (2009)192. https://wcd.coe.int/ViewDoc.jsp?id=1560897&site=CM#P30_883. 
274 Criminal Code (321-) on criminal organisations and Council Framework Decision 2005/214/JHA of 24/02/2005 
on the application of the principle of mutual recognition to financial penalties. 
275 Cf.CJEU judgment T-194/06 SNIA SpA v European Commission, [16/06/2011], (62). 
276 Cf. CoE/Greta 2016/23:61. 
277 Criminal Procedural Law (preliminary Title) and Criminal Code (Book I Title Ibis). 
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country. Belgium is one of the rare countries recognised worldwide for seeking extra-

territorial jurisdiction for these cases (Zerk 2010:117). The Law on the Punishment for 

Grave Breaches of International Humanitarian Law (1993) extended the territorial 

jurisdiction in 1999, to allow Universal Jurisdiction for crimes against humanity, genocide 

and war crimes. Many complaints were filed from many countries such as the DRC, the 

Palestinian Authority, etc. In 2003, this Universal Jurisdiction was reformed, seeking more 

connection between Belgium and the case and the parties involved (Zerk 2010:120). The 

most salient case has been the criminal claim filed by four refugees from Myanmar against 

TotalFinalElf (Total)278, but Belgian courts rejected the claims (Enneking et al. 2015:163; 

Zerk 2010:117).279 Nowadays, Universal Jurisdiction has lost its relevance for 

transnational human rights litigation. 

 

Criminal actions may lead to the following remedies: criminal sanctions for the offender 

(prison and fines or confiscation (Criminal Code 7-43 and Code of Criminal Procedure (524 

bis)).280 The criminal sentence that favours the victim may be enforced (claim of 

compensation) before attached courts (execution of judgments (Cf. 2.1.2.3). If the victim 

has been recognised as civil party in the criminal procedure and the offender is not able 

to pay the compensation, the victim may ask for economic support from the State (Cf. 

2.3.2.1.1.2). In addition, in 2014, the reform of the Code of Criminal Procedure (Title VI 

(464)) created the criminal enforcement investigation281 to identify and to seize the assets 

of the offender in cases of criminal sanctions (CoE/Greta 2016/23:50). The criminal 

regulation of THB (Criminal Code (433quinquies) has shown the best results in granting 

remedy to victims282 and the FPS of the Police283 has a unit on THB in the Central Direction 

for the fight against serious and organised crime.284 

 

Protected Human Rights are those whose violation constitutes a crime (in general), per 

the Criminal Code, Social Criminal Code and environmental laws.  

 

Who can use this mechanism? In principle, only victims can be recognised as civil 

parties (Code of Criminal Procedure (63-7)), although the criminal claim can be filed by 

any person who has some evidence of the committed crime. A claim may be brought 

before the criminal court in two ways: by a direct claim from the State Prosecutor285 or by 

a claim submitted by the victim/affected person (Code of Criminal Procedure (522-47)). 

The general rule is that the prosecutor starts the procedure, but if he/she does not take 

any initiative, the victim can file a claim and then he/she can be constituted as civil party. 

However, this last option is only possible for non-serious crimes286 and if the victim decides 

to present directly the claim, she/he should pay a guarantee. This represents an elevated 

                                           
278 Cf. BCC judgments C-520/09, 29/09/2011, (37-52) Arkema. T-548/08, 30/09/2013, Total (33); T-566/08, 
Total Raffinage Marketing, 13/09/2013, (492). 
279 https://trialinternational.org/latest-post/herve-madeo/ 
280 Cf. Criminal Code Book 1 ch. 10 on the causals of extinction of the criminal sanctions. 
281 L’enquête pénale d’exécution/ Strafrechtelijk uitvoeringsonderzoek.  
282 Some cases of THB for economic exploitation have already been ruled in Belgium. For the case of Brazilian 
victims, cf. Correctional Court of Bruges (17E kamer), of 15/5/2013, and  
http://www.myria.be/fr/jurisprudence/tribunal-correctionnel-de-bruges-15-mai-2013; on Moroccan victims, cf. 
Correctional Court of Brussels of 18/3/2011, and http://www.myria.be/files/Traite-rapport-2011.pdf (96); for 
the Carestel case, cf. http://www.myria.be/fr/jurisprudence/tribunal-correctionnelde-gand-5-novembre-2012; 
on an intra-EU case of economic exploitation by means of EU Directive 2014/67 on Posting workers, cf. 164,  
Correctional Court of Turnhout judgment of 22/4/2015.  
283 http://www.dsb-spc.be/doc/pdf/BRO_MH_BELGIE_FR_2014.pdf 
284 Direction centrale de la lutte contre la criminalité grave et organisée/ Centrale directie van de bestrijding van 
de zware en georganiseerde criminaliteit. Cf. http://www.politie.be/fed/nl/over-ons/centrale-directies/centrale-
directie-van-de-bestrijding-van-de-zware-en-georganiseerde-criminaliteit. With respect to cross-border crime in 
THB, some cooperation agreements exist with other Prosecutor’s Offices, including: Romania (DIICOT), Serbia, 
Albania, Moldavia, Russia, Ukraine, and Bulgaria (CoE/Greta 2016/23:61). 
285 Ministère Public/Openbaar Ministerie 
286 Cf. Code of Criminal Procedure (1, 7, 25, 63-7, 128 and 182) and Civil Code (1022). 
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risk as some statistics show that only 25% of these claims lead to a sentence (Enneking 

et al. 2015:186-7).   

 

2.2.2.1.3 Labour claims 

Mechanism description and remedy: Labour courts solve disputes directly related with 

employment, accidents at work, occupational illness, social security, the right to equality 

and non-discrimination at work287, and they can also rule on the application of 

administrative sanctions (Cf.2.2.1.2 and Judicial Code (578-582)). However, human rights 

abuses against employees mainly refer to claims seeking the compensation of damages 

because usually a simple breach of a contract cannot be considered as a human rights 

abuse. Claims of compensation for damages caused by work accidents, professional 

illness, industrial and agricultural accidents and asbestos exposure288 (Law of 27/12/2006) 

must also be filed before this jurisdiction (Judicial Code 728(3)). In these cases, insurance 

law, rules of compensation funds (cf.2.2.1.2.2) as well as tort law, can be applied. 

 

Protected Human Rights: the right to work, the right to association, the right to health, 

the right to equality and non-discrimination, the right to healthy conditions at work and 

children’s rights.  

 

Who can use this mechanism? Usually workers are the victims and they may also be 

represented by the delegate of a representative employee organisation (trade union). This 

jurisdiction can also be used by businesses when they are sanctioned by the administrative 

authorities, and victims and other stakeholder may oppose the claim of annulment filed 

by the sanctioned business (Cf. 2.2.1.2.2).  

  

2.2.2.2 Presiding judges of the courts: Interlocutory proceedings289 and 

injunctive relief290 

Mechanism description and remedy: The courts of first instance, commercial and 

labour courts have jurisdiction to solve expedite procedures (Judicial Code (584 -9)) in 

urgent cases to issue interim injunctions on cases under their competence. These 

interlocutory procedures have mainly a preventive character, and in this sense, they can 

be effective in cases of on-going or imminent business-related human rights abuses 

(Judicial Code (584)) which may be filed before the competent court. Some options can 

be of relevance for this mapping such as the need to collect relevant evidence, including 

the estimation of the damage and its causes, and the protection of rights of persons who 

are incapable of defending themselves.  

 

Besides urgent cases, injunctive claims can also be filed to cease illegal acts that are 

producing damages or that are a threat to certain rights, but that cannot be filed as an 

interlocutory claim (without an urgent character). The victim should only demonstrate the 

illegality of the act and his/her interest to stop the action. This action allows to ask for the 

human rights abuses to be ceased such as those related with discriminatory acts291, social 

laws violation292, consumer threats293, environmental damage294 and data processing 

                                           
287 Cf. also Directive 2000/78/EC on a general framework for equal treatment in employment and occupation [OJ 

L 303 of 02/12/2000], Directive 2000/48/EC on implementing the principle of equal treatment between persons 
irrespective of racial or ethnic origin [OJ L 180 of 19/07/2000] and Directive 2006/54/EC on the implementation 
of the principle of equal opportunities and equal treatment of men and women in matters of employment and 
occupation (recast) [OJ L204/23 of 27/6/2006]. 
288 Cf. Asbestos cases. Cf. http://www.worldasbestosreport.org/articles/eternit/national.pdf (in Belgium against 
Eternit). Cf. http://www.etopia.be/IMG/pdf/actes_amiantes_2.pdf  and the recent judgment of the Court of 
Appeal of Brussels (28/3/17). Cf. also ECtHR: judgment H. Moor and Others v. Switzerland (52067/10 and 
41072/11).  
289 kortgeding/référé. 
290 Action en cessation/vordering tot staking 
291 Law 10/5/ 2007 (20), Law of 30/7/1981(18) and Law 10/5/2007 (25) on gender discrimination. 
292  Cf. Social Criminal Code (42-6) 
293 Cf. CEL(XVII.1) and EU Directive 2009/22/EC of the EP and of the Council of 23/04/2009 (OJ L 110, 1.5.2009). 
294 Law of 12/01/1993 and Aarhus Convention (9). Cf. CJEU: Case C-260/11 preliminary ruling: Edwards & 
Pallikarapoulos v. Environment Agency (11/4/2013). 

http://www.worldasbestosreport.org/articles/eternit/national.pdf
http://www.etopia.be/IMG/pdf/actes_amiantes_2.pdf
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violations295. These mechanisms are of interest for temporary relief (injunctive character), 

but they do not solve the problem in a definitive manner, nor do they provide any kind of 

sanction or compensation.  

 

Protected Human Rights: For interlocutory proceedings, human rights that can be 

protected by the competent courts and in particular of persons who are incapable of 

defending themselves, and in the case of injunctive relief, the main human rights protected 

are the right to equality and non-discrimination, the right to work and healthy conditions 

at work, the human rights of consumers, the right to a healthy environment, and the right 

to privacy. 

  

Who can use this mechanism? Victims can file these injunctive claims. In the case of 

environmental protection, the claim can be lodged by prosecutors and by NGOs that have 

the protection of the environment as their goal. Administrative authorities may file these 

actions in cases of violation of social rules (e.g. UNIA or Myria). The injunctive relief can 

be presented as a collective redress (a sort of actio popularis). 

 

2.3 MECHANISMS ADDRESSED EXCLUSIVELY AGAINST THE STATE AS 

REGULATOR OR AS CONTROLLER (EXERCISE OF STATE AUTHORITY - ACTA IURE 

IMPERII) 

 

In this section, we refer to non-judicial and judicial mechanisms that can exclusively be 

addressed against the State as regulator or as controller (exercise of State authority - acta 

iure imperii). As we explained in the methodological design, this classification by duty- 

bearers allows to better visualise that the State is the main responsible to promote, protect 

and fulfil human rights within its jurisdiction, and it is the only responsible at the 

international and European levels. We refer therefore to mechanisms against business-

related human rights abuses that can be used in Belgium but before European and 

international courts.   

 

2.3.1 Non-Judicial Mechanisms 

At the Belgian level, the Yearly Human Rights Report of the Belgian Government296 should 

refer to: (i) concrete policy measures in human rights matters taken by the Belgian 

Development Cooperation, and (ii) the human rights situation in the countries that are 

partners in its development cooperation.297 This mechanism represents a sort of political 

control over the Belgian Development Agency, and it may be used mainly by stakeholders 

to flag failures in the development cooperation service (e.g. local and Belgian NGOs may 

flag projects or financial support to businesses accused of violating human rights in 

developing countries (Cf. 2.2.1.3.4) but it does not provide concrete redress to victims 

and therefore it is not further developed. In this section, we only refer to European and 

international non-judicial mechanisms that can be addressed against the Belgian State 

when they can be used by victims or by other stakeholders.  

 

2.3.1.1 European Level  

 

2.3.1.1.1 Council of Europe (CoE)  

The CoE has referred to the duty of member States to protect victims of business-related 

human rights abuses, by reaffirming the binding character of the ECHR as well as of the 

European Social Charter, both ratified by Belgium, and the Additional Protocol to the 

European Social Charter, with emphasis on the duty of the States to grant effective access 

to justice and to remedy mechanisms (ECHR 6 and 13) in a non-discriminatory way (ECHR 

                                           
295 Cf. Herveg (2006). 
296 Cf. Law 7/02/1994 
297 http://diplomatie.belgium.be/sites/default/files/downloads/rapport_droits_hommes_2010.pdf 
http://www.lacode.be/IMG/pdf/CODE_Rapport_alternatif_2010_sur_l_application_de_la_CIDE_en_Belgique.pdf 
http://diplomatie.belgium.be/sites/default/files/downloads/Rapport_SES_2012-13.pdf 

http://diplomatie.belgium.be/sites/default/files/downloads/rapport_droits_hommes_2010.pdf
http://www.lacode.be/IMG/pdf/CODE_Rapport_alternatif_2010_sur_l_application_de_la_CIDE_en_Belgique.pdf
http://diplomatie.belgium.be/sites/default/files/downloads/Rapport_SES_2012-13.pdf
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14 and 18).298 The Commissioner for Human Rights has different competences to protect 

human rights such as, to draw conclusions based on reliable information about human 

rights violations; to conduct official country visits to evaluate the human rights situation; 

to provide advice and information on the protection of human rights and the prevention of 

human rights violations; to adopt recommendations regarding human rights issues; and 

to intervene as third party in the proceedings of the ECtHR. However, this mechanism has 

not been visible in concrete cases of business-related human rights abuses, nor is it easy 

for victims to have access to it and therefore, it is not included in this mapping. There are 

some other non-judicial procedures to provide remedies that in principle can be used in 

cases of business-related human rights abuses: First, the monitoring procedure based on 

national reports whose outcome is the release of conclusions. Belgium has accepted this 

system and therefore it has the duty to submit a simplified national report every two year 

on the concrete measures taken as a result of decisions on collective complaints.299 It has 

rather an intergovernmental character that cannot be directly used by victims or 

stakeholders to obtain concrete redress (Van Der Plancke et al. 2016:127-30). Second, 

the system of collective complaints, which is included in this mapping in the judicial and 

quasi-judicial mechanisms (cf. 2.3.2.2), and third, the monitoring mechanism of the 

Convention on THB. 

 

2.3.1.1.1.1  Monitoring mechanism of the Convention on THB  

Mechanism description and remedy: It has been created to evaluate the 

implementation of the Convention by the Parties, by means of two procedures: The 

Committee of the Parties and the Group of Experts on Action against THB (GRETA). The 

procedure is organised in successive rounds: first, a questionnaire is addressed to the 

authorities of the State Party but also to NGOs with an active participation in the fight 

against THB. Second, a visit to the country is organised for meetings with governmental 

institutions and NGOs to evaluate the implementation of the adopted measures. The final 

report on the implementation of the Convention and the conclusions is released and then 

GRETA adopts recommendations for the governments.300 Belgium has already passed a 

first evaluation round301, and recently a second evaluation round was started.302  As with 

the previous mechanism, it does not provide direct and urgent remedy, but it rather seeks 

to redress structural situations and prevent future abuses. 

 

Protected Human Rights are those affected by THB such as the right to life, to corporal 

integrity, the right to freedom, the right to health, to a decent work, and children’s rights. 

 

Who can use this mechanism? stakeholders such as NGOs because they participate 

actively in the consultations of the Committee and of GRETA, and there they can flag the 

main concerns of the victims. It is not a mechanism to present individual complaints. 

 

2.3.1.1.2 European Union 

The role of the EU is visible as regulator, as most of recent national reforms on labour 

markets, consumer and environmental protection, sustainable public procurement, non-

financial reporting, the right to privacy, THB etc. are basically EU Regulations and 

transpositions of EU directives (mapped in each national mechanism referred to above). 

The legal framework for the purposes of this mapping are the EU Charter and the Lisbon 

Treaty303, which also stipulates extraterritorial human rights obligations of the EU and its 

Member States: the duty to avoid any action that may affect “human rights of persons in 

third countries” but also their duty of promoting the “fulfilment of human rights by the 

                                           
298 Cf. ECtHR Čonka v. Belgium - 51564/99 Judgment 5/2/2002 [Section III]: The ECHR (13) imposes the duty 
of the States Parties to organise effective judicial systems and when they do not fulfil this duty, victims can file 
a claim before the ECtHR (Protocol No. 4 (4)). 
299 European Committee of Social Rights, Activity report 2013, p 18-19, http://www.coe.int 
300 http://www.coe.int/en/web/anti-human-trafficking/monitoring-mechanism 
301 Cf. GRETA's Report and Government’s Comments (25/09/2013); Recommendation of the Committee of the 
Parties (7/10/2013) and Government’s Reply to the Committee of the Parties’ Recommendation (7/11/2015). 
302 Cf. Belgian government's reply to GRETA's questionnaire (4/11/ 2016).  
303 Cf. TEU (2, 3.5 and 21 and TFEU (207-8).  
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implementation of concrete programmes” and international cooperation (Bartels 2012; 

2014). EU bilateral or multilateral trade and investment agreements with developing 

countries also contain concrete duties of protection of human rights in third countries such 

as Human Rights Clauses and Sustainable Development Clauses, which include 

environmental standards, ILO Core Conventions, and rules on CSR. However, as these 

instruments do not provide concrete remedy mechanisms such as injunctions, sanctions 

or compensations, they are not further developed here. In the same way, the EU has also 

enacted the main regulation of international private law that applies in Belgium to define 

jurisdiction and applicable law in transnational litigation. As a result, case law of the CJEU 

is highly relevant for defining the scope of this European legal framework. The CJEU case 

law, when ruling on the EU Charter (53), held that the level of protection offered by 

national constitutions must not go against secondary EU law enactment or enforcement, 

because this could affect EU law effectiveness.304 This interpretation by the CJEU is 

criticised because it seems to contradict and obstruct the level of human rights protection 

at the national level and creates two different levels of human rights protection, depending 

on the applicability of EU law (Alen and Verrijdt 2016: 20;36-8; Cf. also Komarek 2013: 

433).  

 

Here we include some EU non-judicial mechanisms that can be used by victims or by 

stakeholders to trigger the EU institutions to hold businesses accountable.   

 

2.3.1.1.2.1  EU Commission (DG Environment)  

Mechanism description and remedy: the EU Commission monitors the application of 

EU environmental law by means of assessments of the reports submitted by Member 

States. Environmental oversight leads to data collection and reporting. Initially, monitoring 

may be undertaken by competent authorities, businesses, or other stakeholders. Data is 

reported by stakeholders to authorities of DG Environment and the EU Commission, in 

turn, reports to the EP and the Council. This DG has also adopted the mechanisms of 

individual or collective complaints by EU citizens and stakeholders. These complaints can 

also be sent to the EP and to the Members of the EP (MEPS).305 Then, the Commission 

contacts the Member States to verify the situation of compliance with EU Law (Krämer 

2010; Gallop and Stefanova 2006). 

 

Protected Human Rights are those related to the right to a healthy environment. 

 

Who can use this mechanism? Since 2009, the complaints may be filed by victims or 

stakeholders before the General Secretariat of the Commission.  

 

2.3.1.1.2.2 European Ombudsman 

Mechanism description and remedy: Petitions are also possible at the European level 

(TFEU 20.d, 24 and 227-8 and EU Charter (43)) before the EP and the European 

Ombudsman. The latter has the competence to follow complaints from “any citizen of the 

Union or any natural or legal person residing or having its registered office in a Member 

State concerning instances of maladministration in the activities of the EU institutions, 

bodies, offices or agencies, except for the CJEU acting in its judicial role. The Ombudsman 

shall examine such complaints and report on them”. When the EU fails in regulating a 

market or a business, victims or stakeholders may file a complaint as e.g. Case 

OI/2/2016/RH of 16/2/ 2016 on environment, consumers and health protection against 

the Commission for “breach of duties relating to: Reasonable time-limit for taking 

decisions”, related to “over 200 proposals to test chemicals to determine potential harm 

to human reproductive health”.306 Case OI/3/2014/FOR of 16/4/ 2014 on partial refusal to 

give public access to clinical studies reports relating to the approval of a medicine (Humira) 

for the treatment of Crohn's Disease.307 As most of the European and international 

                                           
304 Cf. CJEU C 399/11 (Grand Chamber)) Spain — Criminal proceedings against S. Melloni of 26/02/ 2013. 
305 Cf. citizens petition (227 TFEU) 
306 Cf. http://www.ombudsman.europa.eu/en/cases/case.faces/en/47525/html.bookmark 
307 Cf. http://www.ombudsman.europa.eu/en/cases/case.faces/en/43670/html.bookmark 
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mechanisms, these claims seek to redress situations and to avoid future abuses, but they 

cannot bring concrete relief to the victims.  

 

Protected Human Rights: human rights protected by the EU Charter. 

 

Who can use this mechanism? the Complaints may be filed by victims or stakeholders.  

 

2.3.1.1.2.3 Eurojust 

Mechanism description and remedy: Eurojust is composed of national prosecutors, 

magistrates, or police officers detached from each Member State to fight cross-border 

crime. The priority areas include THB and illegal immigration into the EU.308 Eurojust 

provides different remedies. First, it provides information to practitioners such as the 

Guidelines for deciding on which jurisdiction should prosecute, seeking to prevent and 

support the settling of conflicts of jurisdiction among competent national authorities in 

cross-border cases. Second, the Contact Point for Child Protection follows the work of 

national authorities, law enforcement organisations and other bodies in the field of child 

protection, advises on possible measures to use in investigations concerning children, and 

maintains a statistical overview of all the cases in Eurojust on children protection. Third, 

Eurojust reports on prosecuting THB for labour exploitation (Eurojust 2015). It has also 

created a series of indicators to monitor THB in labour sectors. These include: poor living 

and working conditions, coercion and limitations on freedom of movement, language 

limitations, seizure of identification documents by or on behalf of the employer, illegal or 

irregular entry to or residence in the forum State, bondage debt, no or limited medical 

insurance and social security contributions. This mechanism supports national authorities 

in the identification of these abuses and they can therefore stop the abuses and seek 

compensation for victims. Fourth, Eurojust supports practitioners in cross border crimes 

by identifying, freezing and confiscating the proceeds of crime.309 

 

Protected Human Rights: those mentioned above for THB with emphasis on children’s 

rights and access to justice/remedy.  

 

Who can use this mechanism? In principle, this is not a mechanism for victims nor for 

NGOs. However, Eurojust (Decision (13)) deals with urgent cases by means of the On-Call 

Coordination (OCC), to allow national judicial authorities and law enforcement officials to 

ask for Eurojust’s assistance on a 24 hour/7 day basis. Although in principle it is a 

mechanism for inter-institutional coordination among Member States310, Eurojust provides 

also the mechanism of “General Inquiries for Practitioners”.311 This mechanism can provide 

direct remedy by redressing the situation and following the legal actions, if necessary. 

 

2.3.1.1.2.4 European Investment Bank (EIB) Complaints Mechanism 

Mechanism description and remedy: The EIB finances and advises sustainable 

investment projects. Most of its activities are in Europe but it also promotes EU's external 

and development policies. Claimants can request information or lodge a formal claim based 

on the maladministration of the Bank finances. Maladministration “occurs when the EIB 

Group fails to act in accordance with the applicable legislation and/or established policies, 

standards and procedures, fails to respect the principles of good administration or violates 

human rights” 312. Some of the most important acts to be challenged are: project planning, 

                                           
308 Council Decision 2009/426/JHA, created the duty for Member States to exchange information with Eurojust. 
This includes “joint investigation teams; cross border cases of particular gravity; and cases involving (potential) 
conflicts of jurisdiction, controlled deliveries, repeated problems in judicial cooperation”. 
309 Cf. Council Framework Decision 2003/577/JHA of 22/7/2003 on the execution in the EU of orders freezing 
property or evidence and Council Framework Decision 2006/783/JHA of 6/10/2006 on the application of the 
principle of mutual recognition to confiscation orders. 
310 The European Judicial Network (EJN) has also Member State and European Commission contact points for 
international judicial cooperation. These contact points also seek to fight serious crime. 
311 http://eurojust.europa.eu/Practitioners/Pages/contact-info-for-practitioners.aspx 
312 EIB Complaints Mechanism Principles, Terms of Reference and Rules of Procedure (2012), 
http://www.eib.europa.eu/attachments/strategies/complaints_mechanism_policy_en.pdf  

http://www.eib.europa.eu/attachments/strategies/complaints_mechanism_policy_en.pdf
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preparation and implementation processes; social and environmental impact assessments 

of projects; arrangements for the involvement of affected communities, minorities and 

vulnerable groups; procurement procedures; human resources issues; and customer 

relations. This mechanism is not intended to provide compensation for victims, but it can 

be a way to control European (Belgian) business abroad. After the inquiry, the Bank should 

take corrective actions within six months from the due date for the correct implementation 

of the project or action that caused the abuse. If this not happens, claimants may address 

a complaint before the European Ombudsman for mediation, and if this procedure does 

not solve the conflict, the Ombudsman will send a report to the EP. 

 

Protected Human Rights: The rights of the EU Charter and of the Universal Declaration 

of Human Rights.  

 

Who can use this mechanism?  victims, organisations or corporations affected by EIB 

activities. Complainants should not be directly affected by EIB projects or omissions nor 

should they identify the applicable rule, regulation or breached policy.313 Complaints must 

be filed within one year from the date on which the facts could be known by the 

complainant. 

 

2.3.1.1.2.5 The European Institute for Gender Equality (EIGE)314  

Mechanism description and remedy: It is an autonomous body of the EU created to 

promote and strengthen gender equality, “including gender mainstreaming in all EU 

policies and the resulting national policies”, to fight against discrimination based on 

gender, and “to raise EU citizens’ awareness of gender equality”. The remedy is mainly to 

deliver high-level expertise to the European Commission, the EP and Member States, to 

carry out studies and to collect data and report on discrimination in the EU. 

 

Protected Human Rights: The right to equality and non-discrimination.  

 

Who can use this mechanism?  This mechanism mainly seeks structural reforms but it 

can be used by victims, organisations or corporations interested in key information on 

gender discrimination. 

 

2.3.1.2 International level  

 

In this part, we refer mainly to intergovernmental mechanisms of the UN system, created 

by the UN human rights treaties, the ones linked to UN “charter-based bodies” and the 

ILO mechanisms. Although these mechanisms do not result in an enforceable sanction on 

States, they provide remedies such as State warnings or injunctive measures as a result 

of lodged complaints. Some of these UN mechanisms can be used by victims but they are 

mainly of interest for the mission of NGOs (Van Der Plancke et al. 2016: 23; Vandenhole 

2004). In the mapping, we include non-judicial mechanisms that can be used by victims 

or other stakeholders and that imply concrete reparation measures, even if they have an 

injunctive character for victims or a protective character to avoid future abuses. Quasi-

judicial mechanisms such as inter-State complaints and Individual complaints are 

developed in the section on judicial mechanisms.  

 

2.3.1.2.1  United Nations System 

UN Committees dispose of different mechanisms such as General Comments315, State 

reports, Inquiries or visits, and Referral to the UN GA (Van Der Plancke et al. 2016: 29; 

Vandenhole 2004). Some of these mechanisms have a more “political” character such as, 

                                           
313 Cf. Flow Chart of the procedure of the EIB complaints mechanism, http://www.eib.org 
314 EU Regulation 1922/2006 of the EP and of the Council of 20/12/2006 on establishing a European Institute 

for Gender Equality (OJ L 403, 30.12.2006). 
315 Cf.  e.g. Human Rights Committee, (CC PR), G.C 31 (26), (CESCR) GC 14 (42 and 55), CG 7 (4, 7, 9, 13-4), 
CRC GC 16 (This comment expressly refers to the duty of supporting OECD National Contact Points). CCPR, 
Consolidated guidelines for State reports, 26/02/2001, CCPR/C/66/GUI/Rev.2, § G.1. 



22/07/2017  p 54/112 

the Universal Periodic Review (established by the HRC), the Human Rights Advisory 

Committee, the revised 1503 procedure and the Special Procedures. In the Universal 

Periodic Review316 the evidence can be presented by the State in question, the Office of 

the High Commissioner for Human Rights and by NGOs and national human rights 

institutions. The outcome is a report with recommendations which is considered as a 

diplomatic exercise, not necessarily meeting civil society expectations (Van Der Plancke 

2016:46-50). The complaint procedure of the Council – revised 1503 procedure317- follows 

individual communications regarding any consistent pattern of gross and reliably attested 

violations of all human rights and all fundamental freedoms occurring in any part of the 

world and under any circumstances. The complaint can be lodged by victims (individually 

or in group) but also by NGOs as far as they have direct and reliable knowledge of the 

violations at stake. The outcome can be the request of additional information or the 

appointment of “an independent and highly qualified expert to monitor the situation and 

report back to the Council”. However, the effectiveness is difficult to evaluate as most of 

the reports are confidential (Van Der Plancke 2016:50-3). 

 

The World Bank has also two complaints mechanisms, the Inspection Panel318 and the 

Office of the Compliance Advisor/Ombudsman (CAO)319. Belgium is member of the five 

institutions of the World Bank Group and the World Bank may have common projects with 

Belgian partners, as in the case of “co-financing, trust funds, and joint analytical work in 

sectors and regions of mutual interest”.320 Communities may lodge complaints when they 

have been affected by development projects undertaken by the private sector lending and 

insurance members of the World Bank Group (IFC and MIGA)321 (Pigrau Solé et al. 

2016:31). The available reparation mechanisms are mediated settlements headed by the 

CAO Ombudsman, compliance audits, or advice to the World Bank Group about ways to 

improve social and environmental outcomes of their projects.322 These remedies are 

therefore to give publicity to the abuses perpetrated by business and to promote a formal 

investigation about the project by the World Bank instances. However, apart from the 

mediation mechanism and the internal inquiry, no other outcomes are visible for the 

victims because they do not provide any kind of injunction, compensation, nor guarantee 

of non-repetition (Somo and Accountability Counsel (Sd)). This mechanism may be useful 

for victims in developing countries, but the claim is directed against the World Bank and/or 

the country that receives the financing and therefore, the possibilities to hold Belgium 

accountable are not high.   

 

Below we refer to mechanisms that seek to monitor activities of the UN human rights 

treaties by means of a committee that controls their implementation by the Member 

States. We also refer to selected UN Charter-Based Mechanisms and the most relevant 

ones of the ILO. 

 

2.3.1.2.1.1 Inquiries or visits323 

Mechanism description and remedy: Under the CAT (20), CEDAW-OP (8-9), CRPD-OP 

(6-7), CESCR –OP(11), CED (33), and OP-IC (13), the corresponding Committee can start 

inquiries or visits to a Member State when they have evidence on serious and systematic 

violations of the rights protected by the respective conventions. Belgium has accepted all 

                                           
316 Universal Periodic Review, www.upr-info.org/ and Resolution 60/251 of 15/3/2006 and HRC, Resolution 5/1. 
317 HRC, Resolution 5/1. (Van Der Plancke et al. 2016). 
318 The supervisory competence of this Panel refers to checking whether a project funded (total or partially) by 
the International Bank for Reconstruction and Development (IBRD) or the IDA respects the World Bank’s 
operational policies and procedures. This mechanism is considered as a soft law instrument, based on “World 
Bank’s operational policies and procedures for government and for the World Bank”. 
319 The International Finance Corporation (IFC) and the Multilateral Investment Guarantee Agency (MIGA) should 
follow their Policy on Social and Environmental Sustainability and their Performance Standards on Social and 
Environmental Sustainability.  
320 http://www.worldbank.org/en/country/belgium/overview#2 
321 World Bank http://ewebapps.worldbank.org/apps/ip/Pages/Home.aspx ; CAO Ombudsman http://www.cao-
ombudsman.org 
322 http://www.cao-ombudsman.org/howwework/advisor/documents/implemgrieveng.pdf 
323 http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx#inquiries 

http://www.upr-info.org/
http://ewebapps.worldbank.org/apps/ip/Pages/Home.aspx
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the inquiry procedures in force.324 The remedy for victims is not direct as these inquiries 

are generally confidential, seeking the cooperation of the State under investigation. It is 

also possible to appoint a Special representative for this purpose. The Committee analyses 

the findings and notifies the State about its comments and recommendations. The State 

can respond (usually within six months) and inform about measures that it is willing to 

take as a consequence of the inquiry.  

 

Protected Human Rights: the ones protected by Conventions that include this 

mechanism (Cf. annex 6.1.1). 

 

Who can use this mechanism? Victims or stakeholders with evidence about systematic 

violation of rights protected by the respective Convention.325 

 

2.3.1.2.1.2 State reports  

Mechanism description and remedy: UN Committees also have the competence to 

receive and analyse the reports submitted by the States Parties in which their progress on 

implementing treaties is evaluated. The report includes information about legislative, 

judiciary, and administrative measures taken to comply with the respective Convention, 

and obstacles to comply with. Each Committee releases its concluding observations. The 

Committees can be reached through the UNOHCHR in Geneva.326 The remedy provided by 

this mechanism consists of information on the duties of States parties and civil society 

uses these reports frequently to advocate their interests. These reports are also a source 

of clarification about the scope of Treaty duties327 (Van Der Plancke et al. 2016:30-1). This 

mechanism has already been used for Belgium. The concluding observations from the 

CESCR on Belgium’s report highlighted the concerns about the policy promoting agro-fuels 

(Law of 17/07/2013) because it encourages its “large scale cultivation” by Belgian 

businesses in third countries, with negative consequences for the local population. As a 

result, the Committee recommended a systematic realisation of human rights impact 

assessments (HRIA) to avoid negative impacts on ESCR of local communities in third 

countries where Belgian businesses develop these activities.328 This mechanism has also 

been used in the framework of Free Trade Agreements (FTAs)329, for protecting indigenous 

populations or for extraterritorial mining activities of MNEs in Canada330, or for 

extraterritorial activities of German and Austrian corporations331. 

 

Protected Human Rights: the ones protected by the Convention monitored by the 

Committee that releases these reports (annex 6.1.1). 

 

Who can use this mechanism?  civil society such as NGOs have an active participation 

in these reports. It is not necessary to have the condition of victim to report information.  

 

2.3.1.2.1.3  The Charter-Based Mechanisms: Special Procedures of the HRC  

Mechanism description and remedy: Special Procedures of the HRC examine the 

human rights situation in a specific country. Some experts are also appointed, assisted by 

the OHCHR, who may have the condition of Special Rapporteur, Special Representative of 

the Secretary-General, Representative of the Secretary-General, Independent Expert, or 

                                           
324 http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?CountryID=17&Lang=EN 
325 http://www.ohchr.org/EN/HRBodies/CEDAW/Pages/InquiryProcedure.aspx 
326 For a description of the procedure and limits, cf. Van Der Plancke et al. (2016:33).  
327 Cf. e.g. CCPR, GC30, 18/09/2002. CCPR/C/21/Rev.2/Add.12. CHR, 27/04/2000, E/CN.4/RES/2000/75. These 
reports have been used against e.g. Ecuador (CHR), Russia (CESCR), Germany (Human Rights Committee) and 
Canada (CERD) (Van Der Plancke et al. 2016:34). 
328 CESCR, Concluding Observations, Belgium, 23/12/ 2013 (11) (Van Der Plancke et al. 2016:35-6). 
329 Cf. CRC, FTAs and the Rights CRC, concluding observations: Ecuador, 13/9/2005, CRC/C/15/Add 262, quoted 
by Van Der Plancke et al. (2016:34-6).  
330 Cf. CERD Concluding observations: Canada, 25/5/2007, U.N. CERD/C/CAN/18. And CCPR, Concluding 
observations: Canada, 7/2015, quoted by Van Der Plancke et al. (2016:34-6).  
331 CCPR, Concluding Observations: Germany, 12/11/2012 and CESCR, Concluding Observations: Austria, 13 
/12/2013, quoted by Van Der Plancke et al. (2016:34-6). 



22/07/2017  p 56/112 

Working Groups 332 (Van Der Plancke 2016:53). These experts conduct inquiries based on 

complaints, assist governments and other actors on the measures to be taken, alert the 

UN and the international community on the need to address preventive measures, 

advocate on behalf of victims, such as requesting urgent action by States, call upon 

governments to respond to specific allegations of human rights violations and provide 

redress. They can also mobilise international and national communities to address human 

rights issues, and to encourage cooperation among governments, civil society and 

intergovernmental organisations as well as follow-up on recommendations.333  

 

Three mechanisms intended for serious business-related human rights violations are334: 

First, urgent appeals by the mandate-holders to share relevant information when the 

abuses are “ongoing or imminent” and could cause an irreparable damage. The official 

channel is the Ministry of Foreign Affairs and the Permanent Representative of the UN in 

the country. They have an injunctive character and do not examine the content of the 

complaint. In principle, governments should answer within a short deadline (Van Der 

Plancke 2016:60). Second, Letters of allegation to share information about abuses that 

have apparently already occurred and urgent appeals are no longer possible. They request 

the State which kind of abuses have occurred and which measures are being taken. Third, 

country visits seek information about the business-related human rights abuses and direct 

information from NSA335 (Van Der Plancke et al. 2016:64).    

 

Protected Human Rights: the ones protected by the UN system. 

 

Who can use this mechanism? Victims or other stakeholders (such as NGOs) “acting in 

good faith, and free of political motivations” contrary to the UN Charter, as far as they 

have “direct and reliable knowledge” of the situation, can lodge a complaint. It is not 

necessary to have exhausted national measures and judicial actions are compatible336 (Van 

Der Plancke et al. 2016:62). It is not a formal complaint procedure and therefore 

complaints should not always be followed but the complaints cannot be anonymous and 

should indicate whether national procedures have already been triggered.  

 

2.3.1.2.1.4       ILO Mechanisms   

ILO mechanisms protect social rights and related human rights as incorporated in the ILO 

Conventions in force (Cf. Annex 6.1.2).337 The users are mainly employers’ and workers’ 

                                           
332 Of special relevance for business-related human rights abuses, are the Working Groups on human rights and 
transnational corporations and other businesses and on discrimination against women. Special Rapporteurs have 
also been appointed for THB, and for the implications for human rights of environmentally sound management 
and disposal of hazardous substances and wastes. Cf. Directory of Special Procedures Mandate Holders (2016). 
http://www.ohchr.org/Documents/HRBodies/SP/VisualDirectoryDecemberJune2016_en.pdf 
333 A salient case was the Report of the Special Rapporteur on the right to health on human rights responsibilities 
of pharmaceutical companies in relation to access to medicines that addressed numerous public consultations 
(Van der Plancke et al. 2016:57). Cf. UN A/63/263. Interim report of the Special Rapporteur on the right of 
everyone to the enjoyment of the highest attainable standard of physical and mental health, Paul Hunt: HRC 
Resolution 6/29. http://www.who.int/medicines/areas/human_rights/A63_263.pdf. 
334 Serious abuses refer mainly to torture, THB, discrimination, illicit movement and dumping of toxic and 

dangerous products and wastes, violation of the right to an adequate standard of living, the right to food, civil 
freedoms, right to physical and mental health, human rights defenders, independence of judges and lawyers, 
rights of indigenous peoples, migrants, Cf., 
http://www2.ohchr.org/english/bodies/chr/special/docs/communicationsbrochure_en.pdf 
335 Cf. OHCHR, Manual of Operations of the Special Procedures of the Human Rights Council (2008). 
336 Press statements can also be used by the mandate-holder (Van der Plancke et al. 2016:63). 
337 One important convention is the “Indigenous and Tribal Peoples Convention (169/1989)”, which protects the 
right to consultation and participation of indigenous and tribal peoples when policies and programs may affect 
them. This mechanism has been used in infrastructure and mining projects. Although its use in Belgium is not 
probable because this convention has not been ratified by Belgium, Belgian investors should take it into account 
in investment projects that may affect indigenous populations, also because in some countries it has become a 
binding mechanism, especially in Latin America. In addition, ILO Convention 29 on Forced Labour, its Protocol 
and Forced Labour Recommendation (203/2014) together with the Convention (105) on the Abolition of Forced 
Labour (105), are a relevant framework for States to abolish forced labour by means of labour inspections, access 
to justice and strengthening workers’ and employers’ organisations (Van Der Plancke et al. 2016:86). 

http://www.who.int/medicines/areas/human_rights/A63_263.pdf
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organisations as individuals are not entitled to lodge complaints. Complaints can only be 

addressed against States even if the abuse is perpetrated by businesses. 

 

The Tripartite Declaration of Principles concerning Multinational Enterprises and Social 

Policy (the MNE Declaration (1977, amended in 2000, 2006 and 2017)), is a joint 

declaration of the tripartite group representing governments, employers and workers 

seeking to provide guidelines to MNEs, governments and employers’ and workers’ 

organisations on mainly employment and working conditions. Together with the Resolution 

and Conclusions on Decent work in Global Supply Chains of 2016338 they seek to protect 

the right to decent work and highlight the duty of States of strengthening labour 

administration and inspection, as well as cooperation among governments, employers’ and 

workers’ organizations. The main mechanisms for victims are as follow: 

 

2.3.1.2.1.4.1 The Special Procedure of Supervision  

Mechanism description and remedy: This procedure includes three supervisory 

mechanisms: (i) complaints regarding freedom of association; (ii) complaints regarding a 

States’ failure to respect ratified ILO conventions (Commissions of Inquiry)339, and (iii) 

representations of States’ failure to secure the effective observance of ratified ILO 

conventions340 (Van Der Plancke et al. 2016:81-3). The most effective and available one 

is the mechanism of Complaints Regarding Freedom of Association brought before the 

Committee on Freedom of Association (1951)341 that revise violations of ILO Conventions 

87 and 98. It has a tripartite composition. The complaint may be lodged independently of 

whether the concerned State has ratified the related conventions. The exhaustion of 

domestic remedies is not a condition but if the case is already being analysed before a 

national court, the committee may wait for this ruling before releasing any 

recommendations or commitments which are binding for States342 (Van der Plancke et al. 

2016:87 -93).   

 

Protected Human Rights: social rights protected by ILO conventions with special 

relevance for the right to association. 

 

Who can use this mechanism? Individual complaints are not admitted as only 

governments, workers or employer’s organisations and NGOs with consultative status with 

the ILO have standing. These claims must be presented before the interested national 

organisation but the recognition of this organisation is at the discretion of ILO. 

 

2.3.1.2.1.4.2  The Regular System of Supervision 

Mechanism description and remedy:  It involves the examination by two ILO bodies 

(the Committee of Experts on the Application of Conventions and Recommendations and 

the Tripartite Committee on the Application of Standards of the International Labour 

Conference) of the periodic reports submitted by Member States343 that refer to the 

                                           
338http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
relconf/documents/meetingdocument/wcms_489115.pdf 
339 Cf. ILO Constitution (26-34). Commissions of Inquiry follow-up complaints presented against Member States 
violating a ratified convention. The outcome is a recommendation to adopt measures to address the abuses. This 

mechanism is considered as the “highest-level investigative procedure” intended to continuous and serious 
violations addressed. The complaint can only be lodged by Member States that ratified the convention, a delegate 
to the International Labour Conference or a governing Body of ILO. Therefore, victims or other Stakeholders 
cannot use it and therefore, we excluded it from the mapping (Van der Plancke 2016:97-8;102-3).   
340 Cf. ILO Constitution (24-5). Representations regarding violations of ILO Conventions may be presented by 
employers’ or workers’ organisation against any Member State that “has failed to secure in any respect the 
effective observance within its jurisdiction of any convention to which it is a party”. The concrete outcomes are 
recommendations, but they can take a long time without interim measures. Close to 170 representations have 
been submitted until this year and they are considered to have a less political character than the Committee of 
Inquiries (Van der Plancke et al. 2016:94-7).  
341 Cf. ILO Special Procedures for complaints on violations of freedom of association, http://www.ilo.org. 
342 Before taking the decision, the committee may conduct missions (‘direct contact’ method) but only on prior 
invitation of the government, and it can also carry out consultations. Cf. ILO Committee on Freedom of 
Association, http://www.ilo.org, and Van Der Plancke (2016:91). 
343 Cf. ILO’s Constitution (19 and 22). 
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implementation of ILO Conventions. Some of the cases may be discussed at the annual 

International Labour Conference’s Tripartite Committee on the Application of Standards in 

Geneva where government representatives are inquired about the measures to be taken 

and then the Committee adopts conclusions and recommendations to governments. It is 

also possible to send technical and/or tripartite missions to analyse the implementation of 

the recommendations. The Committee may also include “special paragraphs” in the reports 

for serious cases that have already been used in other areas such as for trade preferences 

conceded by the US and the EU (Van Der Plancke et al. 2016:80-1).  

 

Protected Human Rights: social rights protected by ILO conventions. 

 

Who can use this mechanism? Employer and worker’s organisations may comment the 

State report before the Committee of Experts. Civil society organisations can also present 

observations to national trade unions or to the International Trade Union Confederation, 

to pressure governments.  

 

2.3.2 Judicial mechanisms  

In this part, we refer to judicial mechanisms that can only be addressed against the State, 

at the national level (administrative and constitutional jurisdiction) as well as at the 

European and international level. 

 

2.3.2.1 Belgian level  

At the national level, we include, first, judicial actions requesting the State to take 

measures (to impose sanctions) as a consequence of a business-related human rights 

abuse based on a Law or an administrative act. Victims can also ask for compensation if 

the wrongful administrative acts are among the causes of the abuse. Second, challenges 

that seek to strike down a law or an administrative act that violate a fundamental right, 

and that can be the legal basis of business-related human rights abuses. If these legislative 

or administrative acts are struck down or annulled, victims can also file a judicial action to 

seek compensation if these acts where among the causes of the damage caused by 

businesses. We also include administrative ways for victims to seek financial support when 

the perpetrators of crimes do not compensate the victims. 

 

2.3.2.1.1 Administrative claims  

In principle, civil actions are judicial mechanisms to protect civil rights but administrative 

bodies may also protect civil (subjective) rights that may be affected by action or omissions 

of public powers. The State can be held liable for business-related human rights abuses 

and in certain cases, the BC (31) also allows “to take legal action against civil servants for 

offences resulting from their administration”, with some exceptions.344 This means that if 

the human rights violation is caused by the officer, the claim can be addressed against the 

State and/or the public officer to request remedy. Below, we refer only to claims against 

the State, filed before the highest administrative tribunal, the Council of State and then to 

claims filed before some administrative courts, even if in some cases victims and 

stakeholders may need to exhaust first administrative actions before these courts before 

triggering the Council of State. 

 

2.3.2.1.1.1 Council of State 

Mechanism description and remedy: State liability for tort cases is based on the Civil 

Code (1382 and 1384) following the same guidelines as explained above (Cf. 2.2.2.1.1.1).  

Since 2014, the BC (144) and the Law of the Council of State (11) give jurisdiction to the 

Council of State to hear tort claims based on an illegal administrative act or omission345 

that is causing the business-related human rights abuse. Victims have standing to ask for 

setting aside the administrative act (Law of the Council of State (14)) and in certain cases, 

they can also ask for the compensation for damages caused by these administrative acts 

                                           
344 Cf. Law of 10/2/2003 on the liability of public officers with statutory regime. Law of 3/7/1978 (1 and 18) for 
public officer with a contractual regime. 
345 It is possible to ask for the annulment of the administrative act, a regulation or an implicit decision. 
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(Law of the Council of State (11bis; 14 (1 and 3)). The victims should demonstrate the 

damage suffered as a consequence of these administrative acts, taking into account the 

public interest. This option excludes the possibility to use the civil action to seek the same 

compensation caused by the same administrative act. In the same way, if the victim has 

already filed a civil claim, she/he cannot present this administrative claim. However, if the 

compensation has to be addressed against the business and the State (because of the 

action or omission of public authorities) then civil or labour courts have jurisdiction to 

process the complaint. The deadline to present this action is 60 days after the notification 

of the challenged administrative act, or 60 days after the notification of the decision that 

finalised the administrative recourse (Law of the Council of State (38)). This new option is 

faster than the civil jurisdiction, but the prescription term is shorter (in civil courts 5 years), 

it does not have second instance like civil tort actions and the compensation does not 

necessarily cover the damage in an integral way.  

 

Law of 17/6/ 2013346 (14) regulates also the action of annulment of public procurement 

processes. In these cases, the action may be suspended even if no evidence is presented 

of the damage. The Council of State may order provisional, preventive or corrective 

measures (15)347 but also damages and interests (16). However, the claim should be 

presented first before the competent administrative authorities who can declare the lack 

of effects of a public procurement act when European, constitutional and legal rules have 

been violated.  

 

Considering that the claim to annul an administrative act filed before the Council of State 

does not have a suspensive effect, in other urgent cases it is also possible to present an 

administrative recourse to ask for a complementary injunctive measure348 (ECHR 13; Law 

of the Council of State (17) and Regulation of injunctive measures (16)). There are also 

summary procedures349, not necessarily for urgent cases, and when the victim obtains an 

injunction, the claimant should present it before the competent administrative authority 

to ask for the execution of the injunction; otherwise this decision is set aside.  

 

Protected Human Rights: those that can be affected by wrongful administrative acts of 

the State that can be challenged before this jurisdiction. 

 

Who can use this mechanism? Victims or other stakeholders who can demonstrate an 

interest to file these claims. 

 

2.3.2.1.1.2 Commission for Financial Support for Victims of Intentional Acts of 

Violence350 

Mechanism description and remedy: Financial support for victims of crime in Belgium 

was created in 1985, but only since 2006 relatives can request this support. This 

mechanism has also been regulated at the EU level.351 The Lisbon Treaty (82) established 

the competence of the EU to enact minimum rules on the rights of victims of crime and an 

EU Directive set out minimum standards on “the rights, support and protection of victims 

of crime”.352 This mechanism provides financial support with a non-compensatory 

character to victims of crimes, for facts committed on Belgian territory. It seeks to comply 

                                           
346 Regulation on the motivation, information and administrative recourse in public procurement acts, based on 
constitutional or European regulations.  
347 This recourse is not possible when it is presented before the ordinary jurisdiction (art 24). 
348 Vordering tot schorsing bij uiterst dringende noodzakelijkheid/ demande de suspension d’extrême urgence. 
349 Procedure regulation (11, 12) and Law of the Council of State (17).  
350 Commissie voor financiële hulp aan slachtoffers van opzettelijke gewelddaden/Commission pour l'aide 
financière aux victimes d'actes intentionnels de violence. 
http://www.belgium.be/fr/justice/victime/aide_financiere/beneficiaires  
351 Council Framework Decision of 15/3/2001 on the Standing of Victims in Criminal Proceedings, 001/220/JHA, 
2001 O.J. (L 82).2001 sought that victims are heard during proceedings, can present evidence, have access to 
relevant information and are reimbursed for the expenses related to the proceedings (Skinner et al. 2013:33 
and 112). Cf. also Council Directive 2004/80/EC of 20/2004 on Compensation to Crime Victims, 2004 O.J. (L 
261) 15. http://ec.europa.eu/civiljustice/comp_crime_victim/comp_crime_victim_gen_fr.htm 
352 Directive 2012/29/EU of 25/10/2012 2010 O.J. (L 315) 57. 
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with the solidarity principle with victims of violent acts353 and it lacks compensatory 

character because it does not recognise any kind of liability of the State. It provides 

monetary compensation to victims of crime that do not have any other economic sources 

of reparation, such as insurances or compensations by the offenders. It does not apply to 

crimes committed abroad, and the deadline to present the petition is three years after the 

criminal judgment has been notified. There are three types of financial support (to cover 

corporal, material and moral damages): the urgent financial support, that may be awarded 

before having a criminal judgment, and the main and complementary financial support 

that may be awarded after the criminal judgment is rendered. 

 

Protected Human Rights are those whose violation also constitutes a crime according 

to the Belgian law. 

 

Who can use this mechanism? Only victims have standing to present this petition, or 

relatives when the victims died or lack the possibilities to present the claim. 

 

2.3.2.1.1.3  Flemish Service of the Administrative Courts   

Mechanism description and remedy: The Flemish Enforcement Environmental 

Administrative Court354 and the “Flemish Council for Permit Disputes”355 are now part of 

the Flemish Service of the Administrative Courts356 where the administrative procedure is 

being standardized.357 The first court is competent to hear in appeal sanctions imposed to 

businesses which mainly consist of an administrative fine that can also involve the 

withdrawal of an advantage. These sanctions are the consequence of a breach of an 

environmental rule or the perpetration of an environmental damage.358 The differences 

between fines, their prescription term and procedure, depend on the kind of environmental 

offense.359 The Flemish Council for Permit Disputes confirms or annuls the administrative 

decision that granted or rejected the license360 or in some cases it can give injunctions. 

Victims can use this mechanism to oppose the annulment of the sanction imposed to 

businesses that are violating environmental rules and that with these activities may violate 

human rights, or to oppose the petition of licenses denied by the environmental 

authorities, when the license can be granted to businesses that have a negative impact on 

the environment (and which is human rights related). However, these courts cannot grant 

any kind of compensation, nor can they modify the content of the challenged decision. 

They just confirm or annul it. The Council of State may act as a cassation judge. If victims 

also seek compensation, they should sue the State and the business involved before civil 

courts. The remedy can be reached when these courts confirm a sanction or confirm the 

rejection of a license for businesses that have an actual or potential negative impact on 

the environment. 

 

Protected Human Rights: Those related to a healthy environment such as the right to 

life, the right to health. 

 

                                           
353http://justice.belgium.be/sites/default/files/downloads/L%E2%80%99aide%20financi%C3%A8re%20aux%2
0victimes%20d%E2%80%99actes%20intentionnels%20de%20violence.pdf 
354 The “Milieuhandhavingscollege” was created by the Flemish Decree of 21/12/2007 (OJ 29/02/2008), cf. 
http://www.vlaanderen.be/nl/contact/adressengids/diensten-van-de-vlaamse-overheid/administratieve-
diensten-van-de-vlaamse-overheid/beleidsdomein-kanselarij-en-bestuur/dienst-van-de-
bestuursrechtscolleges/milieuhandhavingscollege 
355 Raad voor Vergunningsbetwistingen Cf: DBRC-Decree 4/4 2014 (34-39). 
356 Dienst van de Bestuursrechtscolleges (DBRC): Decree of 4/4/2014 on the organisation of administrative 
Courts in Flanders (OJ 1/10/ 2014: DBRC-Decreet). Cf. Also Decree of 25/04/2014. 
https://codex.vlaanderen.be/Portals/Codex/documenten/1024690.html 
357 Cf. B.Vl.Reg. 16/5/2014 on the procedure before the Flemish Administrative Courts (PR DBRC). 
358 The Environmental Court will have the competence for violations of environmental and urban constructions 
rules (Flemish Decree of 25/4/2014 (132) (OJ 27/8/14). 
359 Cf. DABM (16.4)  
360 Cf. http://dbrc.be/131-wat-gebeurt-er-als-de-raad-de-bestreden-beslissing-vernietigt 
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Who can use this mechanism? Victims or stakeholders who may demonstrate an 

interest in the damage caused by the sanctioned business or by the administrative decision 

that concedes the License.   

 

2.3.2.1.2 Constitutional mechanisms of human rights protection 

In Belgium, there are no constitutional actions to directly protect fundamental rights as it 

is the case in many other countries.361 However, the BCC has competence to redress 

human rights abuses through the judicial review and preliminary rulings. These 

mechanisms are relevant because the State is the main duty-bearer in promoting, 

protecting and fulfilling human rights. 

 

2.3.2.1.2.1 Judicial review  

Mechanism description and remedy: Judicial review before the BCC is the way to 

control if legislation respects the constitutional rights and freedoms.362 It can be used to 

ask for the review of legislative acts adopted by the federal parliament (statutes) and by 

the parliaments of the communities and regions (decrees and ordinances), and to 

challenge these acts when they violate constitutional fundamental rights, including rights 

of non-citizens (191). The term for challenging a legislative act is six months after the 

publication of the challenged legislative act in the Official Journal.363 However, judicial 

review does not give competence to the BCC to review legislative acts directly under 

international treaties (Alen and Verrijdt 2016: 2-3). This mechanism does not provide a 

direct compensation to victims but the review of legislation is relevant, because some 

business-related human rights abuses could be considered as legal because they are based 

on a legislative act that allows them. By challenging the source of legality of these acts, 

the protection can be more effective than suing business abuses individually and it can 

avoid future abuses. This has already been the case for the rulings on discrimination and 

popular participation in environmental issues (cf. infra).  

 

Protected Human Rights: those protected by the Constitution, by treaties that bind 

Belgium364 or by general principles of law365 (Alen and Verrijdt 2016: 2). 

 

Who can use this mechanism? Any authority designated by statute or any person who 

has a justifiable interest has standing to challenge such acts. The scope of “any person 

with justifiable interest” covers natural or legal persons, of private and public nature and 

from any origin (Belgians or non-citizens). 

 

2.3.2.1.2.2 Preliminary rulings  

Mechanism description and remedy: the control of compliance of legislation with 

human rights is also performed by ordinary courts (diffuse constitutional review)366 (Alen 

and Verrijdt 2016:3), but the role of the BCC is also relevant in these cases as its case law 

must be respected by other courts and tribunals.367 In difficult human rights cases, any 

tribunal may refer preliminary questions to the BCC, which could be cases of business-

related human rights abuses. Preliminary rulings can also be used by the BCC before 

the CJEU, who has the competence to decide whether national rules respect EU Law, 

including the EU Charter. Although the preliminary ruling is decided by the CJEU, we 

included this mechanism here, because neither victims nor NGOs have standing before the 

CJEU to challenge EU law. They should present the action before national courts, and if it 

is related to fundamental rights, before the BCC.368. This way, fundamental rights can be 

                                           
361 Amparo or popular actions. 
362 Law 9/03/2003. 
363 Procedure:  Special Law of 6/01/ 1989 on the BCC. http://www.const-court.be/ 
364 Cf. BCC: judgments CC 18/90, 23/05/1990, B.11.3; even if an international treaty is not self-executing: CC 
106/2003, 22/07/2003, B.4.2. 
365  Cf. BCC: judgments CC 72/92, 18/11/1992. CC 136/2004, 22/07/2004. 
366 Cf. Special Majority Act on the BCC. 
367 In contrast with case law of the Cassation Court. 
368 EU Recommendation 2012/C 338/01 (OJ 6.11.2012) provides the guidelines to national courts and tribunals 
in relation to the initiation of preliminary ruling proceedings. 

http://www.const-court.be/
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protected when EU Law is involved and the corresponding Belgian transposition, 

interpretation or application violates human rights369 (Alen and Verrijdt 2016: 23). The 

questions to be referred to are, first, about the interpretation of EU Law (including treaties) 

and, second, about the validity of European secondary law (TFEU 267). This mechanism 

cannot be triggered if the same issue has already been solved. The ruling of the CJEU does 

not decide the case as national courts keep the competence to adjudicate. But if the 

preliminary ruling decides that the national statute violates EU law, the BCC should strike 

down the challenged statute. There is also an urgent procedure (Statute of the CJEU (23a)) 

for exceptional circumstances related to freedom, security and justice. Preliminary rulings 

have res judicata and binding character for all national courts of the Member States. This 

is relevant because they are binding even if they refer to other Member-States and in case 

EU Law is struck down, national transpositions or derived legislations are also 

invalidated.370  

 

Protected Human Rights: the ones protected by EU Law, particularly the EU Charter.  

 

Who can use this mechanism? Although this way seems remote, this option is open for 

victims but also for stakeholders such as NGOs who have already used it to protect human 

rights. Relevant cases, not only in Belgium, include rulings protecting the right to equality 

and non-discrimination371, the right to health of consumers372, the right to housing of 

consumers, against business abuses, based on laws that authorise these activities373, or 

the right to a healthy environment and to access to justice.374 
  

2.3.2.2 European Level:    Council of Europe (CoE)375  

 

In this section, we refer to the ECtHR and the European Committee of Social Rights (quasi-

judicial organism). CoE Recommendation CM/Rec (2016)3 explicitly referred to the 

relevance of granting access to remedy through judicial mechanisms at the national level 

for victims of abuses perpetrated by business activities and to how to increase judicial 

ways for fighting transnational crime.376 The role of these regional mechanisms is to 

provide remedy when national mechanisms fail in this respect. 

 

2.3.2.2.1  European Court of Human Rights (ECtHR)  

Mechanism description and remedy: This Court has jurisdiction to hear complaints of 

violations of individual rights protected by the ECHR and the Protocols ratified by Belgium. 

Conditions to present a complaint before the ECtHR are stricter since 2015 (Rules of the 

Court (47)), being it now more difficult to obtain the admission of a complaint, and if the 

complaint is declared inadmissible, this decision is final. Individual claims should be 

directed against a Member State and within its jurisdiction (ECHR). All available (and 

                                           
369 Cf: BCC, CC 103/2009, 18/06/2009. 103 CJEU 1/03/2011. 
370 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3Al14552. 
371 Cf. CJEU, C-236/09 Test-Achats/Test Aankoop. BCC CC116/2011, 30/06/2011; Cf. also CJEU C395/15 Daouidi 
v Bootes Plus and Others and C-539/15 Bowman v nsionsversicherungsanstalt 
372 Cf. CJEU, C-448/14 Davitas v Stadt Aschaffenburg 
373 Cf. CJEU, C415/11 Mohamed Aziz v Catalunya caixa. Cf.  also, CJEU, recent preliminary rulings C154/15; 

C307/15, C308/15 on mortgage floor clauses.  
374 Cf. BCC, Marie-Noëlle Solvay and Others v Walloon Region: CC 133/2010 of 25-11-2010. CJEU: C567/10 of 
22-03-2012 and BCC: CC 95/2012 of 19-07-2012. The action was presented by Inter-Environnement Bruxelles 
ASBL, Pétitions-Patrimoine ASBL, Atelier de Recherche et d'Action Urbaines ASBL v Government of the Brussels-
Capital Region. Cf. also CJEU, C-444/15 Associazione Italia Nostra Onlus v Comune di Venezia and Others and 
C-243/15 Lesoochranárske zoskupenie VLK v Obvodný úrad Trenčín 
375 Although case law of the CJEU may be highly relevant on the issue, no victims, nor stakeholders other than 
States or EU Institutions can present any claim before this court and therefore we did not include it in this 
mapping. 
376 The main conventions are: Criminal Law Convention on Corruption (ETS 173), the Convention on Cybercrime 
(ETS 185), the Convention on Action against Human Trafficking (CETS 197), the Convention on the Protection of 
Children against Sexual Exploitation and Sexual Abuse (CETS 201), the Convention on Preventing and Combating 
Violence against Women and Domestic Violence (CETS 210), the Convention for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment (1987) and the European Framework Convention for the 
Protection of National Minorities (1995). The latter has not been ratified by Belgium. 
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effective) domestic legal remedies must be exhausted. The deadline to lodge the complaint 

is six months after the final decision of the domestic court has been notified, or from the 

moment the applicant has knowledge of the final domestic decision. The complaint may 

be directed against acts or omissions, or against general regulations violating the CoE 

human rights treaties. In exceptional circumstances, but until now not related to 

businesses, the ECtHR has also enlarged the scope of application of these human rights 

instruments to legal relations between individuals and other private parties which gives 

the opportunity to victims to sue the State for failing to comply with its duty to control 

NSA that perpetrated human rights abuses. This mechanism is known as the horizontal 

effect of the Convention (Van Der Plancke et al. 2016:110-1). Also, exceptionally, the 

ECtHR has accepted transnational litigation, i.e. the extra-territorial application of the CoE 

human rights treaties. In fact, the ECtHR has recognised that Member-States may also be 

held liable for acts or omission that produced effects outside the territory of the Member 

State or when “foreign territory falls, legally or illegally, under the control of the State”. 

However, up to now, the ECtHR has not referred to any specific case of transnational 

business-related human rights abuse either (Van Der Plancke et al. 2016:111-3).377  

 

Interim measures (Rules of the Court (39)) are also possible as precautionary measures 

for urgent cases i.e. when the threat can cause irreparable damage. These measures have 

a binding character. In addition, pilot judgments of the ECtHR, which refer to situations in 

which the Court is “dealing with large groups of identical cases that derive from the same 

underlying problem”378, are also another mechanism that can be useful because they order 

Member-States to remove a systemic problem by means of general regulations (Rules of 

the Court (61.6)). However, this mechanism has not been used for business-related 

human rights abuses either (Venice Commission 2014:23).  

 

Although so far, no concrete judgment refers to business-related human rights abuse, 

some judgments on environmental matters have condemned Member States for failing to 

regulate private industry, based on connected rights to the right to a healthy environment 

(Van der Plancke et al. 2016:123).379 Other salient cases are judgments related to the 

right to healthy conditions at work, such as in claims filed by victims of asbestos380. In 

addition, business-related human rights abuses have also been addressed based on the 

right to access to justice; in this respect, a complaint was filed in 2009 against Belgium, 

based on the right to access to justice and a fair trial (ECHR (6)), because the final 

judgment of the BCC in the case of Total in Burma confirmed the non-application of the 

Universal Jurisdiction. However, the ECtHR rejected the complaint (Van der Plancke et al. 

2016: 122-3).  

 

Human Rights protected: The ones included in the ECHR and in the Protocols ratified by 

Belgium. 

 

Who can use this mechanism? Victims or their relatives and in some cases other 

stakeholders (NGOs) when they can demonstrate that they have also been victims of the 

abuse. NGOs can intervene as third parties by means of amicus curiae. A recent study on 

this topic found that third-party interventions by NGOs filed from 1986 to 2013 are 

increasing, many of them having a geographical interest (against the State to which NGOs 

belong) but favourable judgments seem not to be more frequent than without their 

intervention (den Eynde 2013). The procedure is by means of “individual applications”, to 

distinguish them from inter-State complaints. Victims should be nationals of a State Party 

or be in the territory of a State Party at the moment of the abuse. Potential victims of 

regulations that may violate human rights have also standing to file a complaint but it 

                                           
377 Cf. ECtHR judgment (Grand Chamber), Al-Skeini case and Others v. the United Kingdom (nr. 55721/07)   
378 http://www.echr.coe.int/Documents/Pilot_judgment_procedure_ENG.pdf 
379 Cf. ECtHR: Lopez Ostra v. Spain, (16798/90:1995). 
380 Cf. ECtHR: Howald Moor and Others v. Switzerland (52067/10 and 41072/11), Brincat and Others V. Malta 
(60908/11, 62110/11, 62129/11, 62312/11 and 62338/11) 24/7/2014. Oneryildiz v. Turkey (48939/99) 
18/06/2002. 
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should not be a general complaint against a law or administrative regulation.381 The Human 

Rights Commissioner may take part in the process (Van der Plancke et al. 2016:115-21).  

 

2.3.2.2.2 The System of Collective complaints382 

Mechanism description and remedy: Collective complaints can only allege the non-

compliance of a State’s law or practice vis-à-vis the European Social Charter. Therefore, 

individual abuses cannot be the basis of the complaint. By consequence, the exhaustion 

of domestic remedies is not a condition to file this complaint, nor should the character of 

victim be demonstrated. The Committee can follow the case even if similar cases are 

pending before national or international bodies (Van Der Plancke et al. 2016:126). The 

remedy that the Committee may provide is a report that establishes whether violations of 

the Charter have occurred and the publicity of the decision which may contain specific 

measures to be implemented by the State383 (Van der Plancke et al. 2016:130-1). State 

Parties are required to apply the decision, i.e. in principle domestic courts should strike 

down the legislation that violates the Charter, although it does not have a binding 

character384. The objective is to redress abuses based on the law or national procedures, 

and to avoid future abuses.  

 

Protected Human Rights: The ones incorporated in the European Social Charter and its 

Protocols. 

 

Who can use this mechanism? It can be used in Member States that have accepted the 

Collective Complaints procedure, by The European Trade Union Confederation (ETUC), 

Business Europe (formerly UNICE), the International Organisation of Employers (IOE), 

international NGOs (with participatory status and which have been included in a dedicated 

list for that purpose by the governmental committee), national employers’ organisations 

and trade unions, and in some cases national NGOs385. Belgium has not given this 

possibility to national human rights organisations.386 

 

2.3.2.3 International Courts and Monitoring Mechanisms  

Judicial mechanisms at the international level are not available for victims. The 

International Criminal Court does not have jurisdiction over corporations but individuals 

(CEOs, shareholders) may be sued before this court in cases of international crimes such 

as genocide, crimes against humanity, and war crimes. Although this mechanism can be 

useful for businesses operating in conflict zones, it has not been effective in practice, and 

the possibilities to be used by victims of Belgian business-related human rights violations 

are remote. Therefore, we only refer to individual complaints and special interim measures 

that have quasi-judicial (monitoring) mechanisms of the UN Treaty System. Although 

Inter-State complaints or State-to-State complaints has been created by the CAT (21), 

the CMW (74), CED (32), the ICESCR-OP (10) and CHR–OP (on a communications 

procedure) (12),387 they are only available for States to lodge complaints against another 

State. Until today it has not been used, and the possibilities to be used for business-related 

                                           
381 Cf. ECtHR: judgment Marckx v. Belgium, (6833/74, 13/6/1979) 
382 CoE, Protocol to the European Social Charter Providing for a System of Collective Complaints: 9/11/1995, in 
force since 1/7/1998. For a list of complaints, cf. CoE website, “European Social Charter”, “Collective Complain”, 
“List of Complaints and State of Procedure”, www.coe.int. 
383 Cf. CoE, Committee of Ministers Adopted Texts, www.coe.int/t/cm/adoptedTexts_en.asp 
384 http://www.coe.int/en/web/turin-european-social-charter/collective-complaints-procedure1. Cf. “How to 
make the best use of the Collective Complaints Procedure under the European Social Charter”  
http://www.socialplatform.org/events/training-on-the-collective-complaints-procedure-under-the-european-
social-charter/  
385 Cf. www.coe.int 
386 Cf. CoE: Children International (DCI) vv. Belgium. Complaint 69/2011. 
http://www.coe.int/t/democracy/migration/Source/migration/Complains/CC69Admiss_en.pdf 
387 http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx#interstate (visited 30/11/2016). 

http://www.coe.int/en/web/turin-european-social-charter/collective-complaints-procedure1
http://www.socialplatform.org/events/training-on-the-collective-complaints-procedure-under-the-european-social-charter/
http://www.socialplatform.org/events/training-on-the-collective-complaints-procedure-under-the-european-social-charter/
http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx#interstate
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human rights violations are remote, therefore, we do not further refer to it (Van der 

Plancke et al. 2016:35-6).  

 

Another judicial mechanism is international arbitration because the awards can be 

enforced by national courts in Belgium when the corresponding Arbitration Convention was 

ratified by Belgium.388 International Arbitration Tribunals/Panels such as ICSID and the 

Permanent Court of Arbitration have dealt with business and human rights disputes in 

which the parties are a State and a business. However, the main constraint is that human 

rights issues are in most of the cases not of resort of these Arbitration Tribunals and 

victims and NGOs do not have standing to file a complaint. Some cases are relevant, 

although the results are not unanimously and directly protecting human rights. Recently 

the Permanent Court of Arbitration condemned Ecuador to pay a compensation to Chevron 

because the national courts expropriated assets to compensate victims of an 

environmental damage.389 This Court in exchange supported public health arguments of 

Australia against Philip Morris.390 In the ICSID, human rights concerns have been raised, 

but the ICSID has not ruled in favour of human rights claims. Some recent awards, such 

as ICSID awards Urbaser v Argentina391,  Philip Morris v Uruguay392 and Border Timbers 

Ltd. v Zimbabwe393 accept counterclaims of governments based on human rights 

arguments but business-related human rights abuses are not directly accepted and 

therefore we do not include this mechanism in this mapping.394    

 

2.3.2.3.1  Individual complaints395  

Mechanism description and remedy: Individual complaints are possible in the nine UN 

treaties against State parties (by ratification/accession) to the Convention(s) that 

protect(s) the violated rights. The State party must additionally recognise “the competence 

of the committee monitoring that treaty to receive and consider complaints from 

individuals” (UN OHCHC (2013:3). However, up to now, only in eight of the UN human 

rights treaty bodies (CCPR- OP1, CERD (14), CAT (22), CEDAW-OP, CRPD-OP, CED (31), 

CESCR-OP396 and CRC-OP-IC) it is possible to lodge individual complaints or 

communications from individuals. Only before the Committee on Migrant Workers (CMW) 

it is not possible to bring individual complaints because, although the CMW (77) 

established this possibility, the required minimum number of Member States has not been 

reached yet. Belgium has not ratified/accessed the CMW (77) either.  

 

Individual complaints follow two evaluations: First, the admissibility is evaluated based on 

formal requirements and second, the merits (related to “the substance of the complaint”). 

Each UN Committee has some particularities for the requirements, however, the most 

relevant and general admissibility criteria refer to, first, the quality of the complainant (see 

below); second, the compatibility of the complaint with the invoked treaty provisions 

(ratione materiae), the verification of reservations made by the State to the complaint 

mechanism and of the date of the facts, i.e. whether they occurred after its entry into 

                                           
388 E.g. The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958 (the 

New York Convention); the International Centre for the Settlement of Investment Disputes (ICSID) Convention 
of 1965; the UNCITRAL Model Law on International Commercial Arbitration 1985 (2006); the ICC – International 

Chamber of Commerce Arbitration Rules; and the World Intellectual Property Organization (WIPO) Arbitration 
Rules.  
389 Cf. Permanent Court of Arbitration: Republic of Ecuador v. Chevron Corp. USA et al., case number 
C/09/477457 / HA ZA 14-1291, in the District Court of The Hague. 
390 Cf. Permanent Court of Arbitration: Philip Morris Asia Limited (Hong Kong) v. The Commonwealth of Australia 
391 Cf. ICSID award: Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The 
Argentine Republic, ICSID Case No. ARB/07/26  
392 Cf. ICSID Award: Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental 
Republic of Uruguay, ICSID (ARB/10/7)  
393 Border Timbers Limited, Border Timbers International (Private) Limited, and Hangani Development Co. v. 
Republic of Zimbabwe, ICSID (ARB/10/25).  
394 For further development on this issue cf. Jacob (2010) and ECCHR (2012). 
395 Cf. http://www.ohchr.org/Documents/Publications/FactSheet7Rev.2.pdf 
396 This protocol (in force in Belgium since 05/05/2013) adopted the mechanism for individual complaints which 
settled the debate on the “justiciability” of ESCR. 
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force (ratione temporis), condition that admits some exceptions such as continued 

violations; third, the mechanism is not used as a sort of appellate body for national judicial 

adjudications; fourth, the complaint has not been submitted to another international body; 

and, finally, the exhaustion of all domestic remedies. The last requisite may not be 

required when there is “sufficient evidence that proceedings at the national level have 

been unreasonably prolonged or would plainly be ineffective” (UN OHCHC (2013:9). In 

most of the Committees, State parties are requested to provide observations and they can 

also challenge the admissibility of the complaint. The complainant may then present a 

comment on the State party’s observations.  

 

Remedies are, first, an authoritative interpretation of the corresponding treaties and the 

release of recommendations to the State party without a legal binding character. Second, 

the Committee can oversee the compliance with the recommendations, and if a violation 

is found, the State should provide information (180 days) on measures taken to implement 

the recommendations. Third, publicity because this mechanism is not confidential.397 The 

recommendations do not have binding character. However, an obligation in good faith of 

the States to consider the opinions of the Committee and to implement their 

recommendations is generally accepted (Van Der Plancke et al. 2016:39-43).   

 

Special interim measures can be taken by the Committees of the UN treaty-bodies 

towards the Member State under inquiry, when a complaint requires taking interim or 

(urgent) protective measures to avoid irreparable damages for victims. The request for 

this urgent action should be presented by the claimant and duly motivated. Interim 

measures do not suspend the ordinary procedure.398 The outcome could be the recognition 

of the alleged violations and, then, the competent Committee may give a deadline to 

redress the Committee’s findings, and stop human rights abuses. Civil society 

organisations play a fundamental role in these inquiries. The decisions have a quasi-

judicial status (Van Der Plancke et al. 2016:39-43).399  

 

Protected Human Rights: those protected by the UN Conventions whose individual 

complaints mechanism has been accepted by Belgium.  

 

Who can use this mechanism? Victims can present individual complaints and ask for 

interim measures against a Member State of the respective Convention when it also has 

accepted the individual complaints mechanism. Third parties may also bring a complaint, 

with the written consent of the affected individuals, or without it, if this consent is 

impossible to be presented. Groups of victims can lodge complaints but popular (collective) 

actions are not admitted (Van der Plancke et al. 2016:39). 

 

2.4 CONCLUSIONS 

This mapping constitutes a descriptive exercise on mechanisms that may be used by 

victims of business-related human rights abuses in Belgium. It does not reflect the 

effectiveness of these mapped mechanisms, but it only shows their potential availability.   

This mapping shows that the EU is driving the implementation of sustainable rules for 

business, linked to the respect and protection of human rights. The mapping also reflects, 

in part, salient rights closely related with business activities in Belgium, such as labour 

and environmental protection or consumer rights.  

  

                                           
397 Cf. CC PR Ángela Poma Poma v. Peru (1457/2006, 24/4/ 2009), quoted by Van der Plancke et al. (2016: 43). 
398 CCPR, Rules of Procedure of the Human Rights Committee, 11/1/2010, CCPR/C/3/Rev.10, Rule 92; CAT, Rules 
of procedure of the CAT, 1/9/2014, CAT/C/3/Rev.6, art. 114; CERD, Rules of procedure of the CERD, 1/1/1989, 
CERD/C/35/Rev.3, Rule 94; CEDAW, Rules of procedure of the CEDAW, A/56/38, Rule 63. 
399 Urgent measures have been used by CERD, in a dispute between the US and the indigenous representatives 
of the Western Shoshones, concerning the privatization of their ancestral lands (Cf. Decision 1 (68) US, 
11/4/2006, CERD/C/USA/DEC/1, and CCPR, Hopu and Bessert v. France, (549/1993 29/12/1997), 
CCPR/C/60/D/549/1993/Rev.1, concerning the Société Hôtelière du Pacifique Sud; CCPR, Länsman v.Finland, 
op.cit., quoted by Van der Plancke et al. (2016: 43-4). 
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3 SECOND PART: MAPPING OF OBSTACLES AND BARRIERS OF SELECTED 

STATE-BASED JUDICIAL AND NON-JUDICIAL MECHANISMS TO PROVIDE 

EFFECTIVE ACCESS TO REMEDY 

 

3.1 INTRODUCTION  

 

In the second part of the project on the implementation of the third pillar of the UNGP, 

with emphasis on the existing State-based mechanisms to obtain remedy in Belgium 

(Principles 26 and 27), we identify the obstacles (limitations or gaps at the legal, 

financial, administrative or procedural level) that victims or other stakeholders may 

encounter in making effective use of the mechanisms mapped in the first part. More 

precisely, three key aspects are analysed: barriers/limitations to obtaining effective access 

to justice; barriers/limitations to obtaining an effective remedy; and barriers to the use of 

the most suitable mechanisms to provide access to remedy for victims of business-related 

human rights abuses, as identified in most of the international analyses on this topic.  

 

We identified, first, effectiveness criteria that we then applied to the mechanisms 

mapped in part one of this study. The identification of these criteria is based on key (mainly 

policy) documents400 that analyse the main concerns about access to remedy in business-

related human rights abuses. Second, the use of these criteria points also to the 

limitations of this evaluation. The lack of empirical data does not allow evaluating some 

of the benchmarks resulting from the identified effectiveness parameters. For this reason, 

when we describe the evaluation criteria, we refer in some cases to previous studies on 

the referred topics that provide an idea of the situation of these mechanisms in Belgium. 

These studies are used because most of the evaluation criteria referred to in the 

documents that are taken as base for this second part, which in turn refer to the UNGP 

effectiveness criteria, are not exclusive for business and human rights remedies, because 

they refer to access to justice in general. In addition, as we pointed out in the mapping 

exercise, there are very few mechanisms that are exclusive for business-related human 

rights abuses, and for this reason, even if we tried to keep the focus on remedies for 

business-related human rights abuses, the criteria are not exclusive for them but they are 

the ones referred to by the UNGPs and the mentioned documents. In general, these 

general criteria are identified as procedural barriers (UNGP, ECtHR, CJEU) or “practical and 

financial obstacles”401 for victims (Zerk 2014).  

 

Finally, we evaluate mostly remedy mechanisms provided by Belgian law, (and in general) 

by international or European law, but the criteria to evaluate their effectiveness are based 

on international standards because this is the way remedies are usually evaluated, i.e. the 

evaluation of effectiveness should mostly be of national remedies but considering 

international parameters (ICJ 2006: 142-3; EU FRA and CoE 2016), which for the case of 

Belgium, are mainly the ones provided by the UN (mainly the UNGP), ECtHR and  the CJEU 

case law. In what follows, we examine whether the mapped mechanisms provide effective 

access to justice in general (section 2), and to effective remedy in particular (section 3). 

In each step, we first describe the evaluation criteria before applying them to the 

mechanisms. Then, we evaluate the most important obstacles to access to remedy 

mechanisms identified as the most suitable for business-related human rights abuses 

(section 4). This evaluation leads to recommendations to make them available and 

effective in Belgium and best practices that can be implemented or reinforced to the benefit 

of victims or stakeholders (Cf. independent document).  

 

                                           
400 These are the reports of the UN Accountability and Remedy Project (I and II), UN OHCHR Accountability and 
Remedy Project (2016a; 2016b) and UN OHRHR (2017); the CoE (2016) Recommendation on human rights and 
business, the EU FRA (2017) Opinion on access to remedy in business and human rights and the European 
Commission (2015c) study on the implementation of the UNGP.     
401 E.g. obstacles to the right to an effective access to justice, such as the lack or deficient legal aid, corruption, 
the lack of guarantees for victims, obstacles to access to relevant information to file a claim, or obstacles to 
enforce judgments. 
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3.2 BARRIERS TO EFFECTIVE ACCESS TO JUSTICE  

 

In the first part, we referred to the right to access to justice, as provided for by the ECHR 

(6,13, 35 and 46), the EU Charter (47, 51 and 52.3) and the TEU (4 and 19), and for 

environmental issues, by the Aarhus Convention on Access to Information, Public 

Participation in Decision-Making and Access to Justice in Environmental Matters402 (EU FRA 

and CoE  2016). 

 

Access to justice (in this case, understood as access to an effective remedy) has increased 

its relevance since the EU Charter was incorporated into the EU law by the Treaty of Lisbon. 

According to the European Commission (2016b:25) rulings of the CJEU basing their 

reasoning on the EU Charter has grown exponentially from 5 in 2009 to 210 cases in 2014 

and 167 in 2015. In addition, preliminary rulings referring to the EU Charter also increased 

notoriously since 2012. In both cases, most of the references are on the right to access to 

an effective remedy (European Commission 2016b: 26-7). 

 

The UNGP principles 27 and 31 establish the effectiveness criteria for non-judicial 

mechanisms as follows: they should be legitimate, i.e. the mechanisms are trusted and 

accountable for the fair conduct of processes; accessible to all stakeholders that 

may/should use them, even with the assistance of the State; predictable, i.e. they must 

provide clear information on the procedure, indicative time frames, expected outcomes 

and monitoring mechanisms for its implementation; equitable and transparent, which 

also refers to the provision of reasonable access to sources of information, advice and 

expertise, in accordance with public interests involved403 and the IHRL. One of the major 

obstacles is indeed that grievances are not always structured in human rights terms or 

that they do not even raise human rights concerns, which is problematic for victims and 

stakeholders but also for businesses that implement HRDD measures (UN OHCHR 2012; 

The Economist Intelligence Unit 2015; Aaronson and Higham 2015). These criteria also 

seek to identify lessons and gaps to prevent future abuses, by analysing the frequency, 

patterns and causes of grievances that may be avoided by means of new policies, 

procedures or practices to grant non-repetition of abuses. This way, the main 

characteristics that non-judicial mechanisms should have to provide effective remedy in 

accordance to the UNGP are identified (OHCHR 2012; UN OHCHR 2017:35-8) 

 

The UNGP Principle 26 on domestic judicial mechanisms recognises that legal, practical 

and other barriers can be of such magnitude that they may result in a denial of access to 

remedy. Additional criteria to evaluate these (judicial) mechanisms are the integrity and 

ability to accord due process, and the availability of impartial, independent (from 

economic or political pressures) and non-corrupt courts.  In criminal cases, the duty of 

the State is to grant the prosecution, to eliminate procedural barriers to arrive at a 

judgment and to provide “effective law-enforcement mechanisms for the prevention, 

suppression and sanctioning of breaches of such provisions” (UNGP, principle 26 and ICJ 

2006:158). 

 

CoE law and EU Law also include other criteria to evaluate the effectiveness of judicial 

mechanisms to provide access to justice (EU FRA and CoE 2016:31) that mainly cover 

the criteria defined by UNGP (principle 31) for non-judicial mechanisms. They are first, 

whether the judiciary has competence to issue binding decisions;404 second, whether 

                                           
402 Cf: CJEU, C115/09, Bund für Umwelt und Naturschutz Deutschland,Landesverband Nordrhein-Westfalen eV 
v. Bezirksregierung Arnsberg, 2011;  ECtHR, Tătar v. Romania, 67021/01, 2009 and EU Directives on public 
access to environmental information (2003/4/EC) and on public participation (2003/35/EC) and EU 
Regulation1367/2006 on the application of the Aarhus Convention, quoted by EU FRA and CoE (2016:150). 
403 Other mechanisms to reach transparency and increase awareness among stakeholders are statistics and case 
studies (OHCHR 2012). 
404 Cf. ECtHR, Benthem v. the Netherlands, 8848/80, 23/10/ 1985 quoted by EU FRA and CoE (2016:31). 
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their competences and procedures are predetermined in the law405; and third, 

whether they have jurisdiction406, are permanent and include an inter-partes 

procedure407, this is, whether a fair trial is granted (EU FRA and CoE 2016:32-3). From 

a legal perspective, the mapped mechanisms are created by the State, enacted and 

published according to constitutional regulations on competences and to legislative and 

administrative procedures and therefore, they enjoy formal legitimacy. From a formal 

point of view, they are accessible and predictable for victims and stakeholders entitled to 

use them and provide a formal way for seeking remedy. This legitimacy has not been 

challenged and therefore, we do not refer further to this formal legitimacy either, except 

for the fair trial criteria that we applied to judicial mechanisms (cf. 3.2.2), because this 

study took the victims’ perspective and this evaluation can give an idea of the effectiveness 

of the mapped judicial mechanism to (theoretically) grant a fair trial. In addition, in section 

3.4 we look in detail into some judicial proceedings for the key mechanisms for business-

related human rights abuses.  

 

The best way to use these criteria would be by means of an empirical analysis. However, 

such an analysis goes beyond the scope of this project. We do refer to previous evaluations 

of some of the mapped mechanisms in Belgium based on these criteria, reiterating that 

several obstacles to get effective access to justice are not specific for business-related 

human rights abuses, but they reveal more general challenges to access to justice. These 

obstacles relate to the length of proceedings, quality of justice systems, independence of 

the judiciary, and the effectiveness of legal aid.  

 

To start in the same order as the mapping (first part), most of the expert NGOs and reports 

on business-related human rights abuses (not only in Belgium) flag as practical barriers 

to get effective access to remedy, financial barriers to get legal aid and assistance, 

language and technical barriers, access to information, among others (Skinner et al. 2013, 

AI 2013, EU FRA and CoE 2016:103; UN OHCHR 2017:38; FRA 2017; Zerk 2014, etc.). In 

addition, the available mechanisms are often not framed in a human rights language and 

in many cases, they are technical and business-oriented. 

 

The effectiveness of legal aid and assistance408 depends on the circumstances of each 

case (EU FRA and CoE 2016:57-60) and does not require any specific format. This means 

that states have a margin of discretion to provide them, by means of public funds, the 

private sector, or NGOs409 (EU FRA and CoE 2016:58-61). In addition, states must not 

fund legal aid “to ensure total equality of arms” if the parties have the possibility to present 

their arguments, and they are not placed “at a substantial disadvantage vis-à-vis the 

adversary”410 (EU FRA and CoE 2016:63). Therefore, the effectiveness of legal aid should 

be analysed on a case by case basis, by looking at the importance and complexity of the 

case for victims or stakeholders and, victims/stakeholders’ capacity to represent 

themselves (EU FRA and CoE 2016:64), i.e. the right to legal aid and assistance can be 

                                           
405 Cf. ECtHR, Sramek v. Austria, 8790/79, 22/10/1984; CJEU, C-54/96, Dorsch Consult Ingenieurgesellschaft 

mbH v. Bundesbaugesellschaft Berlin mbH, 17/9/1997. C-443/09, Camera di Commercio, Industria, Artigianato 
e Agricoltura (CCIAA) di Cosenza v. Grillo Star Srl., 19/4/2012, quoted by EU FRA and CoE  (2016:31-3). 
406 Cf. ECtHR, Galina Kostova v. Bulgaria, 36181/05, 12/11/2013. (EU FRA and CoE 2016:31) 
407 This means whether the claimant and the defendant have access to documents, can present arguments and 
evidence and can argue against documents and evidence filed by the other party Cf. CJEU, C-54/96, Dorsch 
Consult Ingenieurgesellschaft mbH v. undesbaugesellschaft Berlin mbH, 17/9/1997 quoted by EU FRA and CoE 
(2016:32-3). 
408 Cf. CJEU, C-279/09, DEB Deutsche Energiehandels- und Beratungsgesellschaft mbH v. Bundesrepublik 
Deutschland, 2010; Legal Aid Directive (2002/8/EC) Regulation 604/201 (27 (5-6)). ECtHR, Airey v. Ireland, 
6289/73, 1979 European Agreement on the Transmission of Applications for Legal Aid, CETS 92, 1977; Financial 
and merits tests ECtHR, McVicar v. the UK, 46311/99, 2002, quoted by EU FRA and CoE (2016:57-60) 
409 Cf. ECtHR, Airey v. Ireland, No. 6289/73, 9/10/1979. CJEU, C-279/09, DEB Deutsche Energiehandels- CJEU, 
C-156/12, GREP GmbH v. Freistaat Bayern, 13/6/2012. On restrictions on defense rights, and CJEU, C-418/11, 
Texdata Software GmbH, 26/9/2013 (EU Charter (52 (1)), quoted by EU FRA and CoE (2016:58-61). 
410 CF. ECtHR, Steel and Morris v. the UK 68416/01, 15/2/2005 quoted by EU FRA and CoE (2016:58-63). 
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limited, depending on the applicant’s background411 (EU FRA and CoE 2016:65; FRA 

2017:39-40).  

 

Looking at the information found in the mapping of mechanisms, in Belgium legal aid and 

assistance is provided for triggering judicial and non-judicial mechanisms, including 

mediation. In addition, different public entities such as Myria, Unia etc. also provide legal 

aid to use non-judicial mechanisms (ADR) and in some circumstances, they support 

victims or stakeholders to go to courts. In addition, the EU Scoreboard evaluated the 

budget for courts of the EU Member States412 and Belgium scored as the fourth best EU 

country. Moreover, concerning the annual public budget allocated to legal aid per 

inhabitant in 2010, 2012 and 2013, Belgium has the sixth highest score of the EU413 

(European Commission (2015a) and CEPEJ study (2014)). 

 

3.2.1 Effectiveness of non-judicial mechanisms 

Non-judicial mechanisms are promoted because they “may provide faster, less formalistic 

and cheaper alternatives for claimants” and they may seek collective redress which are 

important criteria to consider when remedy for business related human rights abuses are 

analysed (UN OHRCHR 2017:38). The effectiveness of non-judicial mechanisms to provide 

access to justice by institutions such as “equality bodies, national human rights institutions 

(NHRIs), ombudsperson data protection authorities, labour inspectorates and specialised 

tribunals” has also been evaluated at the CoE and EU levels. In general, the weaknesses 

of these mechanisms are that their decisions are not always binding and that the 

compensation is not always integral (EU FRA and CoE 2016:48-9; FRA: 2017:54). 

 

The identification of obstacles may be analysed by looking at the gaps in fulfilling the 

effectiveness criteria, and this way, the measures to fill these gaps or remove barriers can 

be identified. Based on the documents mentioned above, we identified some effectiveness 

criteria and then we applied them to the mapped mechanisms, seeking to visualise their 

effectiveness in a comparative way.  

 

The European Commission already analysed whether Member States actively promote ADR 

and provide incentives for their use.414 In the case of Belgium, ADR are mainly promoted 

in civil and commercial disputes but less in labour disputes and even less in consumer 

disputes, having in general very low scores (European Commission 2015a).  

 

In this analysis, we concentrate on effectiveness criteria defined by the ECtHR and the 

CJEU (2016:54) to evaluate whether non-judicial mechanisms effectively provide access 

to justice. They mainly refer to the following criteria: 

 

 It must not obstruct the possibility to go to court if the arrangement violates human 

rights law.  

 It must not cause unjustified delay in case a legal action is necessary;  

 It must suspend the prescription term of legal actions during the settlement 

procedure;  

 It must be a cost free or low-cost mechanism for the parties;  

                                           
411 Victim’s rights in criminal procedures has been regulated in detail by the EU. Cf. Framework Decision on the 
standing of victims (2001/220/JHA); victims’ Rights Directive (2012/29/EU). Compensation Directive 
(2004/80/EC). ECtHR, Dink v. Turkey,2668/07 et al., 2010. Convention on the Compensation of Victims of Violent 
Crimes (CETS 116) (EU FRA and CoE 2016:149). 
412 In EUR per inhabitant in 2010-12 -13. 
413 These scores do not include Portugal, Spain and the UK for lack of data. 
414 The promotion of incentives was measured by looking at whether legal aid covers ADR costs, refunds court 
fees, whether a lawyer is required for ADR procedures, whether the judge can act as mediator, whether the 
ADR/mediation is coordinated in courts. In addition, neither CoE law, nor EU law recognize in general that arbitral 
bodies may have the character of tribunals because they have an optional nature and the State is not involved, 
but it can be a valid ADR (EU FRA and CoE 2016:33). When arbitration is compulsory, it should respect the ECHR 
(6) and the EU Charter (47) (EU FRA and CoE 2016:48).  
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 It must be conducted by electronic means415 or by personal negotiation 

 It must provide interim measures in exceptional cases. 

 

We also considered another criterion that evaluates the legitimacy of the mechanisms 

which is, whether they do not “override an individual’s right of access to a court and should 

generally be subject to judicial supervision” (ECtHR and the CJEU 2016). Table 1 shows 

the application of the previous effectiveness criteria to have access to justice when victims 

or stakeholders use the mapped non-judicial mechanisms. 

 

Table 1: Effective access to justice by means of non-judicial mechanisms 

available in Belgium416 
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Civil and commercial mediation ✓ ✓ ✓  ✓  

Ombudsmen  ✓ ✓ ✓ ✓  

Children ombudsman  ✓ ✓  ✓  

OECD NCP  ✓ ✓    

UNIA  ✓ ✓  ✓  

Institute for gender discrimination  ✓ ✓  ✓  

Administrative action against THB  ✓
417 ✓  ✓  

The privacy commission  ✓ ✓  ✓  

Consumer mediation   ✓ ✓ ✓ ✓ ✓  

Social administrative rules            ✓ ✓ ✓  ✓  

Environmental protection  ✓ ✓ ✓  ✓  

Sustainable public procurement ✓ ✓ ✓  ✓  

Social Label  ✓   ✓  

Compensation funds ✓ ✓     

Ecolabel ✓ ✓   ✓  

Licences/EIA418 ✓ ✓ ✓    

Bio  ✓ ✓    

IA Delcredere  ✓ ✓    

Trade for Development Centre (TDC)       

                                           
415 In general, most of the websites of the institutions providing non-judicial mechanisms give the basic 
information on the corresponding mechanisms and their procedures. However, we do not further evaluate this 
issue as it goes beyond the scope of this work. The EU scoreboard also used the indicator of “availability of online 
information about the judicial system for the general public” and affirms that in Belgium the judiciary is 
responsible for keeping information up-to-date, providing information about individual courts (competences, 
access, contact details, etc.), cost of proceedings, legal aid, on how to bring a case to court and general 
information about the justice system (European Commission 2015a). However, in practice, this information is 
found mainly on the EU Justice portal and not on national websites. In addition, the EU Scoreboard affirms that 
Belgium publishes information on civil and commercial cases in all instances, but there is a lack of information 
on administrative cases (European Commission 2015a).   
416 The blanc spaces may signify that they do not fulfil the criterion or that we do not have information to affirm 
that the criterion is met. 
417 Usually this mechanism is the first step before going to courts, usually, criminal courts. 
418 Environment impact assessments. 
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Looking at the mapped non-judicial mechanisms, various gaps and obstacles can be 

observed. First, the fragmentation of mechanisms, providing similar and - in some cases 

– overlapping remedies makes access difficult for common citizens. This may be justified 

by the specialisation/mandate of public entities, but from the victim or stakeholder 

perspective, it represents an obstacle to locate them and to understand the division of 

competences among them. The second obstacle is that none of them provides interim 

measures which could be a serious barrier in cases of serious abuses. Third, only two of 

the mapped mechanisms clearly provide the suspension of the prescription to file a judicial 

action, which is a serious obstacle because by using these mechanisms, victims can lose 

their rights. Fourth, those mechanisms that do not provide a binding settlement 

susceptible of being enforced before courts are not effective, as the possibilities of free 

compliance by the defendant remains at the same level as when victims formulate a direct 

claim without results. Finally, most of these non-judicial mechanisms comply with three of 

the five criteria, i.e. the possibility to go to court if the remedy is not effective or legal; 

expedite; and cost free or at an affordable cost. However, this does not mean that they 

are able to offer an effective remedy (see next section).   

 

3.2.2 Effectiveness of judicial mechanisms 

The UNGP (principle 26) highlight that judicial mechanisms grant effective access to justice 

when they accord due process before impartial, independent and non-corrupt courts, 

and provide means to effectively enforce judgments. These criteria are the same as the 

ones mentioned in the human rights literature in general (ICJ 2006:158; ECtHR and CJEU 

2016), and in the business and human rights literature in particular (FRA 2017; Zerk 2014; 

Skinner et.al 2013; Van Der Plancke et al 2016; Enneking et al. 2015; Pigrau Solé et 

al.2016; Alvarez and Yannibas: 2016; Skinner 2015; Weber and Baisch 2016). The UNGP 

further refer to legal barriers directly related to civil tort and criminal claims and 

transnational litigation (which we refer to below) and to the practical barriers already 

referred to above. Therefore, the criteria to evaluate the effectiveness of judicial 

mechanisms to provide access to justice are not exclusive for business-related human 

rights abuses, just as judicial mechanisms mapped in the first part are not exclusive either. 

In this section, we mostly refer to previous studies on obstacles of judicial mechanisms to 

provide effective access to justice in Belgium, and in the last part, we refer to the 

particularities identified in the analysis of the mapped mechanisms.  

 

First, the effectiveness in providing due process is related to multiple indicators which 

were also identified by the “EU Justice Scoreboard”419 (European Commission 2015a): the 

efficiency of proceedings (length, clearance rate420, pending cases); the quality of justice 

systems (training, court activities, surveys, budget, human resources; legal aid and 

gender balance in the judiciary); and the independence of the judiciary.421 We refer here 

to the main indicators linked to the criteria identified by the UNGP. 

 

First, the reasonability of the length of the procedures depends on the complexity and 

relevance of the claim and on the conduct of the parties and of domestic authorities422 (EU 

FRA and CoE 2016:139-40). Looking at the EU Scoreboard figures for Belgium, the first 

observation is that there are no data for any of the analysed jurisdictions on length of 

general proceedings, clearance ratio and pending cases, and neither for consumer 

protection processes (European Commission 2015a). For some specific procedures, the 

length of the procedure was evaluated taking indicators of previous studies as a basis. 

                                           
419 This study evaluated the effectiveness of the EU justice systems of member states, with focus on civil, 
commercial and administrative jurisdictions. 
420 This is understood as the ratio of the number of resolved cases over the number of incoming cases. 
421 This criterion was measured with data from the Global Competitiveness Report of the World Economic Forum 
(WEF)) (European Commission 2015a).  
422 Another term that can be evaluated is the timeframe of judicial decisions which is counted from the moment 
an action is filed, or from the moment a person is ‘charged’ in criminal cases, until the final judgment. Cf. ECtHR, 
Frydlender v. France [GC], 30979/96, 27/6/2000; Scordino v. Italy (1) [GC], 36813/97, 2006 and CJEU, C-58/12 
P, Groupe Gascogne SA v. European Commission, 26/11/2013 (EU FRA and CoE  2016:134).  
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This way, for insolvency processes423 Belgium shows the second-best score of the EU after 

Ireland. For judicial review of decisions of national competition authorities applying the 

TFEU (101-2)424 Belgium showed an average score for the first instance in 2013, but again, 

it is one of the few countries without data for other measured years, for the second 

instance, and for cases dealing with the infringement of EU trademarks. In public 

procurement processes, measured in days, Belgium scores close to the average in the 

period 2009-12 in first instance, without data for the second and third instance (European 

Commission 2015a).  Other studies found that the Belgian judiciary caseload (the amount 

of non-resolved cases) and the lack of sufficient judges can negatively affect the 

predictability of judicial terms (US Department of State- ICS 2015 and CoE/GRECO 2014 

quoted by Gan Integrity 2016).  

 

Second, effective access to justice is also related to whether courts are impartial and 

independent.425 The ECtHR and the CJEU have set out independence criteria to assess 

the neutrality of the judiciary: they refer to mechanisms to appoint justices, define their 

terms of office, and to avoid external pressure. Although impartiality should also be 

granted, its demonstration is difficult (EU FRA and CoE 2016:34). Usually they are tested 

together, but independence is linked to the structure of the court and impartiality is related 

to justices426 (EU FRA and CoE 2016:34 -9).  

 

Third, corruption is an obstacle to get effective access to justice and anti-corruption 

measures do not provide concrete remedy for victims or other stakeholders, but they 

seek to protect the independence and impartiality of courts and of the State in general, 

which is a condition to provide effective access to justice (remedy) (Cf. Global compact, 

UNGP, GRI initiative, OECD guidelines and NGOs reports). Belgium has ratified different 

conventions that fight corruption, such as the OECD Anti-Bribery Convention (1997), the 

UN Convention against Corruption (2008), the Criminal Law Convention on Corruption 

(CoE ETS 173, in force since 2004)427; the Civil Law Convention on Corruption (CoE ETS 

174, in force since 2007); and the Additional Protocol to the Criminal Law Convention on 

Corruption (CoE ETS 191, in force since 2009). The CoE has also published soft law 

guidelines on corruption such as the Twenty Guiding Principles against Corruption 

(Resolution (97) 24) and the Recommendation on Codes of Conduct for Public Officials 

(Recommendation R(2000)10). At the level of the EU, the TEU (29) stipulates that the 

fight against corruption is a key mechanism to protect the “European area of freedom, 

security and justice” and EU anti-corruption policies deal mainly with organised crime, tax 

deductibility of bribes and the regulation of public procurement, accounting and auditing, 

external aid and assistance.428   

 

We lack empirical elements to identify and evaluate whether corruption is obstructing each 

of the mapped mechanisms and therefore we rely upon previous reports to sketch the 

current panorama in Belgium. The Business Anti-Corruption Portal of Gan Integrity429 

report on Belgium showed that the Belgian judiciary is in general independent and not 

                                           
423 The data were taken from the Doing Business Report (of the World Bank). This indicator measures the time 
needed to solve insolvency (in years).  
424 This indicator (in days) was based on a “pilot data collection” performed by the EU Commission and the 

European Competition Network. 
425 Cf. ECtHR, Parlov-Tkalčić v. Croatia, No. 24810/06, 22/12/2009. 
426 Cf. Council of Europe, CCJE (2002), Opinion 3 on ethics and liability of judges, 19/11/ 2002. CJEU, C-506/04, 
Graham J. Wilson v. Ordre des avocats du barreau de Luxembourg, 19/9/2006 quoted by EU FRA and CoE 
(2016:34 -9). 
427 Belgium made a reservation about the duty to criminalise the following conducts: active and passive bribery 
in the private sector (7, 8) committed intentionally during business activity; trading in influence (12) when 
committed intentionally. Cf. 
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806662b
1 
428 The most important EU initiative has been the European Anti-Fraud Office (OLAF) to fight fraud against the 
EU budget, corruption within the EU institutions, and to formulate anti-fraud policies. However, this office does 
not deal with corruption of businesses. Cf. http://ec.europa.eu/anti-fraud//home_en 
429 GAN is a private initiative that provides compliance software to corporations to manage regulatory and legal 
compliance. (Cf. www.ganintegrity.com) 

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806662b1
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806662b1
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corrupted (US Department of State 2013, quoted by Gan Integrity). Looking at the 

perception of businesses about the Belgian judiciary, the scores on judicial independence 

(17th on the worldwide ranking) are good and corruption is not perceived as a barrier for 

doing business (WEF Report on Competitiveness 2016). The perception of corporations 

should also be contrasted with the perception of human rights activists but there are no 

available reports from these stakeholders. NGO reports that analyse corruption of 

businesses and/or State officers as an important barrier in the context of business and 

human rights, do not mention concrete cases from Belgium (AI 2013:191; Skinner et.al. 

2013; Van Der Plancke et al 2016; Pigrau Solé et al.2016).  

 

However, the mentioned results should be treated with some caution; at the national level, 

there seems to be a perception that court punishment in corruption cases is too light430  

(Re-Bel initiative 2015:14), and available references mainly point towards public 

procurement processes (US Department of State - ICS 2015 and CoE/GRECO 2014, quoted 

by Gan Integrity 2016), mostly because of the lack of transparency (Re-Bel Initiative 

2015). A recent report of the Group of States against Corruption (CoE/GRECO) concluded 

that Belgium has not satisfactorily implemented the recommendations contained in the 

“Fourth Round Evaluation Report” that included the judiciary (CoE Greco 2017). Looking 

at the compliance with the mentioned international treaties dealing with corruption, 

Belgium was signalled in 2013 as one of the countries with little or no enforcement of the 

OECD Anti-Bribery Convention, insufficient resources earmarked for its enforcement, and 

insufficient statistical information (Transparency International 2013: 9-11). In addition, 

Belgium presented a reservation on the criminalisation of private bribery, regulated by the 

CoE Criminal Law Convention on Corruption.  

 

Finally, two criteria were applied to the mapped judicial mechanisms: first, we applied the 

criteria to evaluate whether the mapped mechanisms grant a fair and public trial 

because they are the core content of the access to justice and because this analysis gives 

additional information about the possibilities of using them. The fair trial can be evaluated 

by looking at, whether they provide “‘equality of arms’ between the parties”, this is, 

whether the parties can present their arguments without disadvantage431; whether 

judgments are reasoned (EU FRA and CoE  2016:40-2); and whether the right to 

adversarial proceedings, (i.e. the right to have “knowledge of and comment on all 

(relevant) evidence filed” and to analyse and to produce evidence) is granted (EU FRA and 

CoE  2016:48). Second, we also evaluated whether it is possible to present collective 

claims because of their relevance for effective access to justice in business-related human 

rights abuses, provided that in many cases the affected persons are a group or a 

community, but also because victims can easily enforce their rights in a more powerful 

and economical way (CoE 2016:39; FRA 2017:36). In addition, collective actions increase 

the possibility that foundations, associations or trade unions have standing to bring judicial 

claims on behalf of victims, which may increase the possibilities to get effective remedy 

(FRA 2017; EU Multi Stakeholder Forum on CSR 2015; UN OHCHR 2016; CoE 2016). 

 

Table 2: Criteria to evaluate the guarantee of fair trial and collective actions 

 

                                           
430 Cf. The case about the links between the Eurasian Natural Resources Company (ENRC) and Tractebel, and 
their settlement agreed upon in 2011 (Transparency International, 2013:20).  
431 Cf. ECtHR, Ruiz-Mateos v. Spain, 12952/87, 23/6/ 1993. CJEU, C-199/11, Europese Gemeenschap v. Otis NV 
and Others, 6/11/2012 quoted by EU FRA and CoE (2016:40-2). 
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                                Effectiveness criteria 
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Civil tort ✓ ✓ ✓  

Class action ✓ ✓ ✓ ✓ 

Criminal action ✓ ✓ ✓  

Labour claim ✓ ✓ ✓  

Interlocutory proceedings ✓ ✓ ✓  

Injunctive relief ✓ ✓ ✓ ✓
432 

Annulment and compensation before the Council of State ✓ ✓ ✓  

Commission for Financial support of victims of crime ✓ ✓ ✓  

Flemish Service of Administrative Courts ✓ ✓ ✓  

Judicial Review Constitutional Court ✓ ✓ ✓ ✓ 

Preliminary Ruling before CJEU ✓ ✓  ✓ 

CoE ECtHR individual complaints ✓ ✓ ✓  

CoE European Committee of Social Rights: Collective 

Complaints 

✓ ✓  ✓ 

UN Human Rights Treaty Bodies: Individual Complaints ✓ ✓ ✓  

 

From this table, it is clear that all the mapped judicial mechanisms grant a fair trial, by 

fulfilling the criteria to evaluate effective access to justice. When the right to an adversarial 

proceeding is not marked it is mainly because of the nature of the proceeding but not 

because these rights are obstructed. The relevance of this analysis is also related to a 

major concern in business and human rights complaints: the possibility to present 

collective redress actions which is very limited in Belgium. In many of the proceeding it is 

possible to cumulate claims but the figure of collective actions is not provided as such. 

This figure would make it possible to have a faster and less costly procedure with less red 

tape and wider impact, because victims from affected communities would be covered by 

the decision (if they did not explicitly opt out).    

 

3.3 BARRIERS TO ACCESS TO EFFECTIVE REMEDY  

 

As we referred to in the first part of the study, the ECHR (13) and the EU Charter (47) 

guarantee the right to effective remedy, which is considered as the second component of 

the right to access to justice. However, neither the ECtHR nor the CJEU have defined the 

scope of effective remedy, which is necessary to identify the main obstacles to obtain it. 

We refer to the concept of remedy as explained in the methodological part of the mapping 

(cf. 2.1.1). First of all, there are a number of substantive and institutional requirements 

(EU FRA and CoE 2016:100) for a remedy to make it effective, but they coincide with 

effective access to justice as discussed in the previous section, and therefore not reiterated 

here.  

 

A second criterion to assess effectiveness of a remedy refers to the probability to obtain 

it. This can be analysed from the perspective of the produced case law, but this goes again 

beyond the scope of this study. For some mechanisms, such as THB or discriminatory acts, 

thanks to the role of specialised institutions such as Myria or UNIA this can be studied, but 

not for all. In addition, the problem is again to identify and classify them as business-

                                           
432 For environmental claims 
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related human rights abuses, because in most of the cases they are not framed in these 

terms.   

 

In this section, we evaluate the mechanisms mapped in the first part of the study by 

looking at the kind of remedy they provide, but firstly we briefly describe the selected 

remedies to better understand our analysis on the limitations of these mechanisms when 

they do not provide the expected remedy, or when they only provide partial relief. These 

remedies are presented by order of satisfaction for victims, and therefore, when the 

mechanisms provide the most complete satisfaction we can conclude that they are the 

most effective. When they do not provide satisfaction, we tried to identify the gaps or 

obstacles that impede these mechanisms to provide suitable (effective) remedy. 

 

3.3.1 Effective remedies for business and human rights abuses 

The duty of reparation arises when human rights have been violated, independently of 

the consequences of the violation (ICJ 2006:38). For this reason, an effective remedy 

may consist in restitution or redress, compensations, injunctions, sanctions or guarantees 

of non-repetition433, in accordance to the Van Boven Bassiouni Principles434(Cf. 2.1.1). For 

the purpose of clarity, we reiterate that remedy is used as synonymous to reparation.435  

 

3.3.1.1 Restitution/redress 

The most effective remedy is restitution, which means “to reverse or annul the act that 

caused the violation”, recognised by the ECHR (41) among other human rights 

instruments. Restitutio in integrum is considered as the “primary objective of reparation” 

(ICJ 2006:113) and most effective State-based mechanism if it is able to restore the status 

quo ante, i.e. “the situation that would have existed if the violation had not occurred” (ICJ 

2006:113); from a legal perspective, it involves the “restoration of legal rights” denied as 

a consequence of a human rights abuse (ICJ 2006: 118). 

 

3.3.1.2 Compensation  

When no redress or restitution is possible, compensation436 is considered the second 

most effective remedy for business-related human rights abuses, to be granted by the 

offender and/or by the State when it fails to control or to regulate business activities or in 

cases of a State-business nexus (see below). The scope of compensation is given by 

principle 20 of the Van Boven Bassiouni Principles. Other terms are employed for this kind 

of remedy such as indemnity, reparation or even just satisfaction (ICJ 2006:123).437 

The compensation is effective when it provides rehabilitation that comprehends three 

dimensions: physical, psychological and social, although rehabilitation is not exclusive of 

compensation (ICJ 2006:145). The main challenge in human rights compensations is how 

to quantify immaterial damages such as “physical or mental suffering, distress, harm to 

the reputation or dignity”. Reparation is considered as just satisfaction when it also 

covers “a non-financial form of reparation for moral damage or damage to the dignity or 

reputation” 438 (ECHR (41); ICJ: 2006:154 and Altwicker-Hamori et al., 2016:6). 

 

The substantive requirements of just compensation include therefore the coverage of 

pecuniary and non-pecuniary damage but also costs and expenses. Pecuniary damage 

refers mainly to loss of earnings and loss of opportunities, this is, the economic 

                                           
433 The latter may imply structural State reforms, that is “the wider legal consequence based on individual findings 
of a violation of international law” (ICJ 2006:99). For a detailed summary of case law on legislative reforms 
enacted as a consequence of judgments asking for guarantees of non-repetition, cf. ICJ (2006: 99-102). 
434 Commission on Human Rights, Resolution E/CN.4/RES/2005/35 of 19/4/2005; and UN GA A/RES/60/147 of 
16/12/2005. 
435 However, in some of the literature and other languages remedy is used as synonymous to procedural remedy, 
and reparation refers to the duty “to provide compensation, satisfaction, restitution and rehabilitation” (ICJ 
2006:44). Here we refer to remedy in the latter sense. 
436 Cf. CJEU , joined cases C-6/90 and C-9/90, A. Francovich and D. Bonifaci and others v. Italian Republic, 1991 
and joined cases C-65/09 and C-87/09, Weber and Putz, 2011; ECtHR, Ananyev and Others v. Russia, 42525/07 
and 60800/08, 2012, quoted by EU FRA and CoE  (2016:91). 
437 For the concrete references of these elements in a human rights context, cf. ICJ (2006:128-38). 
438 Cf. ICtJ Corfu Channel Case (Merits), Judgment of 9/4/1949, Reports 1949, quoted by the ICJ (2006:145). 
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consequences of the violation. Non-pecuniary, immaterial or moral damages are those 

caused by the physical and mental harm and they are crucial in human rights violations 

but the explicit claim should be brought, because in general, the ECtHR has not awarded 

it automatically (Altwicker-Hamori et al., 2016:14). It also has a subsidiary character, 

because the ECtHR awards “just satisfaction” only when the national judiciary does not 

allow it or only award partial reparation (Altwicker-Hamori et al., 2016:6). The seriousness 

of the violation is another element to evaluate by looking at “the intensity, consequences 

and duration of the violation” (Dörr 2013, quoted by Altwicker-Hamori et al., 2016:26).  

 

An empirical study of case law of the ECtHR on just satisfaction awards found that 

protected legal interests define the amount of the compensation and that they are 

“ranked”. In fact, non-pecuniary harm suffered by violations of the right to “life, physical 

and mental integrity” has been awarded with higher financial compensations, followed by 

the rights to “private and family life”, and before violations of procedural rights. This 

indicates that when the human rights violation threatens “human dignity and personal 

flourishment” the compensation for immaterial damage is higher. The compensation for 

violations of the right to access to justice is higher than for violations of rights that protect 

“personal (physical) and political liberty”, but is equivalent to compensation for violations 

of the right to property 439 (Altwicker-Hamori et al., 2016:41).440 

 

The EU Charter also protects the right to compensation for violations of rights arising from 

EU law before national courts against Member States/EU institutions441. These violations 

may be in breach of EU treaties or the non-respect of CJEU’s case law442. Of relevance for 

this project is the failure to implement a directive when it “must have conferred rights on 

individuals”, the rights were “clearly defined” and there is a “causal link between the 

Member States’ failure to implement the directive and the loss suffered” (EU FRA and CoE 

2016:92 and 105-6). These criteria applied to the non-implementation of EU Directives 

may be applied at the national level to evaluate the State failure to regulate/control 

business activities that may result in a damage. However, we only evaluated the level of 

implementation of EU directives in Belgium. 

 

3.3.1.3 Injunction 

Neither the ECtHR, nor the CJEU have specific parameters to evaluate whether an 

injunction is an effective remedy. They seek an immediate effect by ceasing the abuse to 

avoid additional or more serious damages and therefore, they may have an immediate 

effective remedy. Both courts, however, are clear on the need of balancing competing 

rights, and the nature and proportionality of any restriction, when considering injunctions 

(EU FRA and CoE 2016:101). Again, this should be analysed on a case by case basis. 

Injunctive relief is allowed by CoE and EU law in many circumstances by applying the 

principle of proportionality and pertinence. Their effectiveness is therefore related to the 

capacity to cease the abuse on time or to avoid more serious damages without violating 

the human rights of the offender or of implicated third persons. 443 

 

                                           
439 For a comparative analysis of the awards granted by the ECtHR, cf. Altwicker-Hamori et al. (2016). 
440 The criteria to evaluate the effectiveness of a compensation have been analysed at the level of CoE law for 
cases of non-execution of a judgment, but they are mainly the criteria referred to in the second section, such as 
the opportune (on time) rendering of the decision on the claim for compensation and its corresponding payment, 
the compliance with the access to justice in accordance with the ECHR (6) and a reasonable cost burden (EU FRA 
and CoE 2016:102). In addition, this evaluation should be performed on a case per case basis.  
441 Cf. CJEU, C-26/62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v. Netherlands Inland 
Revenue Administration, 5/2/1963 quoted by EU FRA and CoE (2016:92). 
442 Cf. CJEU, C-224/01, Gerhard Köbler v. Republik Österreich, 30/9/2003 and CJEU, C-453/99, Courage Ltd v. 
Crehan B. and Crehan B. v. Courage Ltd and Others, 20/9/2001 quoted by (EU FRA and CoE 2016:105-6). 
443 Cf. EU Charter (52 (1)); CJEU C-314/12, UPC Telekabel Wien GmbH, 2014; ECtHR, Brosa v. Germany, 
5709/09, 2014 quoted by EU FRA and CoE (2016:101). 
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3.3.1.4 Sanctions  

Sanctions can only be imposed when the law explicitly establishes them in a detailed way 

and when they are imposed by competent authorities.444 According to the “Accountability 

and Remedy Project” (ARP I) of the UN GA (2016:16), sanctions are an effective remedy 

in business-related human rights abuses because apart of imposing a punishment to the 

business, they also seek to cease the abuse and to disincentivize future violations. They 

may be financial penalties (fines) and/or non-financial sanctions (remedies), such as 

orders for restitution, measures to assist with the rehabilitation of victims and/or 

resources, satisfaction (e.g. public apologies) and guarantees of non-repetition (e.g. 

dissolution of corporations, withdraw of licenses, destitution of directives, compliance 

programmes, etc.). In theory, a sanction should be effective, proportionate and dissuasive. 

However, these criteria should be evaluated empirically, because they are applied on a 

case by case basis. The “Accountability and Remedy Project” further proposed some 

criteria to evaluate their effectiveness by checking whether they: 

 

➢ are proportional to the gravity of the abuse and the damage;  

➢ reflect the degree of culpability of the business, i.e. if they consider parameters 

such as whether the business conducted HRDD; 

➢ minimize the risks of repetition or continuation of the abuse; 

➢ disincentivize the abusive behaviour;  

➢ consider gender and vulnerable groups concerns;  

➢ allow consultation to victims in cases of agreement or settlement;  

➢ foresee that State agencies and/or judicial bodies monitor its implementation. 

 

In business-related human rights abuses, monetary sanctions to corporations such as 

fines, are usually the first-choice, but they are unsatisfactory for gross human rights 

abuses, because they lack deterrence or public condemnation of the business activities 

involved (Zerk 2014:85). For this reason, non-monetary sanctions are promoted to 

guarantee non-repetition of violations. Publicity of sanctions also have a dissuasive effect, 

as corporations care about their reputation. In fact, some studies realised in The 

Netherlands showed that in some circumstances, reputational sanctions may be more 

effective than fines, because they are related with self-interest and with ethical concerns. 

The release of inspection reports and the probability of having negative publicity may press 

businesses to comply with the law, particularly if their reputation in commercial markets 

is affected (Van Erp 2008:161 and 2011). This analysis seems also to be applicable to 

Belgium, as the Barometer on CSR Belgium (BASF Deloitte Elia Chair on Sustainability et 

al. 2015) showed that Belgian businesses are increasingly concerned with the respect for 

human rights in their value chains, mainly for reputational reasons. 

 

3.3.1.5 Guarantee of non-repetition 

In many cases guarantee of non-repetition is linked to sanctions as this remedy is reached 

when the non-repetition of the abuse does not depend on the will of the business such as 

the above-mentioned cases of dissolution of corporations, withdrawal of licenses, 

destitution of directives, etc. In addition, this remedy can be reached by means of 

structural reforms that forbid abusive practices or that order a close control on its 

development, such as the realisation of impact assessments before starting an economic 

activity. 

 

3.3.2 Effectiveness of remedies in Belgium 

An accurate evaluation of mapped mechanisms, seeking to identify the most serious 

barriers, should assess whether the expected remedy to be reached by means of the State-

based judicial and/or non-judicial mechanisms fulfils the criteria explained. However, for 

lack of empirical data, such an assessment is not possible. Further elements that make 

the assessment difficult is that diverse types of remedies may redress diverse types of 

                                           
444 Cf. judgment 2017-750 of the Constitutional Council of France on the law that stipulates the duty of care of 
parent corporations, referred to below.  
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violations. The nature of the right at stake has implications for the type of remedy that is 

required (cf. Altwicker-Hamori et al., 2016); and effectiveness depends in practice on the 

circumstances of each case, which makes an a priori and abstract evaluation difficult. For 

these reasons, the abstract evaluation of each mechanism is difficult because one 

mechanism may protect more than one human right, and therefore, the same mechanism 

may be triggered for several reasons and the results may therefore by highly different. 

Here, we evaluate the kind of remedy which may be reached by triggering one the mapped 

mechanisms, and we clarify their effectiveness to provide effective remedy in theory. 

   

Table 3: Possible remedies provided by non-judicial mechanisms in Belgium  
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Civil and commercial mediation ✓ ✓    

Ombudsmen ✓     

Children ombudsman ✓     

OECD NCP ✓ ✓  R  

UNIA ✓   R  

Institute for Gender Discrimination ✓   R  

Administrative Action against THB   ✓ R  

The privacy commission ✓   R  

Consumer mediation   ✓   R  

Social administrative rules            ✓  ✓ F R  

Sustainable public procurement ✓   G ✓ 

Social Label    R  

Ecolabel    G R  

Compensation Funds  ✓    

Environmental Licences/EIA447 ✓   F G R ✓ 

Bio    F448  

IA Delcredere      R  

Trade for Development Centre (TDC)      

 

Table 3 suggests that many of the mechanisms in Belgium are able to provide one or more 

modalities of remedy for business-related human rights abuses. However, it should be 

interpreted with caution. First, although most non-judicial mechanisms seem to have the 

possibility to provide redress, in practice, this may not always be possible because the 

violation cannot be redressed anymore, because it is irreparable or because the damage 

caused impedes that victims return to the situation prior to the abuse, such as when their 

health has been seriously affected.  

 

Second, sanctions can be a persuasive remedy for business, or can even grant non-

repetition and avoid future victims, but they do not provide just satisfaction for victims. 

Many of the listed mechanisms may affect the reputation of businesses, by releasing the 

results of the inquiry or by obstructing business activities, but again, these measures do 

                                           
445 In this column, F indicates that the sanction has a financial character (fine), G (guarantee of non-repetition) 
indicates that it obstructs further abusive behaviour, whereas R indicates whether it can affect the reputation of 
the business. 
446 Here we refer to structural measures that can be taken to avoid future abuses. 
447 Environment impact assessments. 
448 Bio may be sanctioned by the government, but it does not have the competence to sanction businesses that 
received the grant of incentive. 
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not actually compensate victims. In addition, this is a theoretical analysis that did not 

check the plausibility, frequency and intensity of these sanctions. 

 

Third, injunctions seeking to cease the abuse or to avoid more severe damage are not 

possible for most of the mapped non-judicial remedies and for this reason they lack an 

immediate or preventive character. Although environmental impact assessments realised 

to grant a license, or impact assessments realised by Delcredere to grant an insurance or 

a credit may have a preventive character, we cannot consider these measures as 

injunctions because they do not have an immediate capacity to stop abuses.  

 

Finally, compensation, which seeks a “just satisfaction” for victims, is only possible for a 

limited number of mechanisms (civil and commercial mediation, compensation funds and 

OECD NCP mediation), but the compensation of the OECD NCP depends on the will of the 

business to effectively pay the agreed compensation because it does not have binding 

character, this is, the agreement is not clearly enforceable before courts. Whether 

Compensation funds achieve just satisfaction for victims should be analysed on a case by 

case basis. However, if victims are not satisfied with the amount or the decision, they can 

go to labour courts to seek satisfactory compensation. 

      

Table 4: Effectiveness of possible remedies that can be provided by international 

non-Judicial Mechanisms against the State 

 

                                  Remedy 

 

 

 

Mechanism 

R
e
d

r
e
s
s
 

C
o

m
p

e
n

s
a
ti

o
n

 

I
n

ju
n

c
ti

o
n

 

S
a
n

c
ti

o
n

4
4

9
 

G
u

a
r
a
n

te
e
 o

f 

n
o

n
-r

e
p

e
ti

ti
o

n
 

CoE Monitoring mechanism the THB convention      

EU DG Environment     R  

EU Ombudsman      

EU Eurojust   ✓   

EU EIGE     ✓ 

EU European Investment Bank ✓   R  

UN Human Rights Treaty Bodies: Inquiries ✓   R  

UN Human Rights Treaty Bodies: State Report ✓   R ✓ 

Special procedure of the UN HRC ✓  ✓ R  

ILO Special procedure of supervision ✓  ✓ R ✓ 

ILO Regular System of Supervision ✓   ✓ R ✓ 

 

As for national non-judicial mechanisms, our observation about the possibility to obtain 

redress also applies to international non-judicial mechanisms; this is, theoretically, it is 

possible to obtain redress by using the complaint mechanisms of the EIB, the UN, or the 

ILO mechanisms, but we cannot evaluate what happens in each case. In general, most of 

these mechanisms may have a structural impact, as they may result in a recommendation 

to the State seeking structural reforms to guarantee non-repetition of systematic 

violations, but they do not provide immediate relief or compensation to victims nor can 

they impose fines or non-financial fines to businesses. The most complete seem to be the 

mechanisms established by ILO, but they are limited in their material scope, because they 

can only be used when some specific labour rights are violated, and the requirements to 

use them make that any victim cannot easily trigger them. Most of these mechanisms can 

in theory result in a reputational sanction (release of inquiries or recommendations).  

                                           
449 In this column, we also indicate with F if the sanctions have a financial character (fine), G (guarantee of non-
repetition) if they obstruct further abusive behaviour, or R if they can affect reputation of the business. 
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Table 5: Effectiveness of remedies provided by judicial mechanisms in Belgium 

against businesses and/or the State 
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Civil tort ✓ ✓  GR  

Class action ✓ ✓  R  

Criminal action ✓ ✓ ✓ FGR  ✓ 

Labour claim ✓ ✓  FGR  

Interlocutory proceedings ✓  ✓ R  

Injunctive relief ✓  ✓ R  

 

Redress is theoretically possible in all the mapped national judicial mechanisms, although 

in reality, the damage is not always irreversible, this is, the situation cannot be the same 

as prior to the perpetrated abuse. Therefore, the compensation appears as a subsidiary or 

complementary claim whose effectiveness (whether it provides just satisfaction for 

victims) depends on the probability to obtain a favourable judicial decision and the scope 

of the granted compensation.  

 

Concerning fines, in general, courts cannot impose a new sanction but they (mostly labour 

courts) only confirm the one imposed by the administrative authorities, except for the case 

of criminal courts. Courts can impose sanctions that imply a guarantee of non-repetition 

such as dissolution, withdrawal of licenses or annulment of decisions and, in general, a 

judgment condemning the defendant (or the offender in criminal cases) represents a 

negative impact for the reputation of the sued business. If the State is also condemned, 

this has also a negative impact, but the logic of reputational sanctions would only apply 

when it is acting as an economic actor, such as by means of SOE because reputational 

sanctions have a positive impact when economic activities of the defendant are impacted. 

Finally, guarantees of non-repetition that involve a structural reform can only in theory be 

reached through criminal actions. 

 

Table 6: Effectiveness of remedies provided by (quasi)judicial mechanisms 

against the State 
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Council of State ✓ ✓ ✓ ✓
451 ✓  

Commission for Financial support of victims   ✓
452    ✓

453 

                                           
450 In this column, we indicate with F if the sanctions have a financial character (fine), G (guarantee of non-
repetition) if they obstruct further abusive behaviour, or R if they can affect reputation of the business. 
451 It does not impose new sanctions but when it confirms an administrative act that sanctions a business, the 
sanction is enforceable. 
452 It constitutes financial support that enforces the principle of solidarity but not with compensatory character. 
453 They can grant urgent financial support before the criminal process has concluded. 
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Flemish Service of Administrative Courts ✓   ✓
454   

Constitutional Court ✓    ✓  

Preliminary Ruling before CJEU ✓  ✓
455  ✓  

INTERNATIONAL (QUASI) JUDICIAL MECHANISMS 

CoE: ECtHR ✓ ✓ ✓  ✓ ✓ 

CoE European Committee of Social Rights: 

Collective Complaints 

✓    ✓  

UN Human Rights Treaty Bodies: Individual 

Complaints 

✓  ✓  ✓ ✓ 

 

These mechanisms are not directly identified with business-related human rights abuses 

because they are only addressed against the State and cannot be addressed against 

businesses. However, they can confirm sanctions imposed to businesses (Council of State 

and Flemish Service of Administrative Courts). Most of them can be addressed against the 

State when it fails to comply with its duties related to the respect, protection and fulfilment 

of human rights in a business-related case.  

 

In the same way as for the mechanisms analysed above, although redress appears in all 

these mechanisms as a possible remedy, in practice this is not the most common situation, 

mainly for the same reason: in many cases redress is not physically possible anymore. 

Injunctions and interim measures seek to cease the abuse or to avoid new or further 

damages but they do not compensate damages already caused.  

 

For these reasons, only actions before the Council of State and the ECtHR may provide a 

compensation in a strict sense for the caused damages and with the possibility to get just 

satisfaction. The Commission for financial support also provides financial relief, but as we 

explained in the first part (the mapping), this is not a compensation from a strict legal 

point of view, but they are included as the ones that provide financial relief (compensation) 

for corporal, material or moral damages as a consequence of a criminal act, independently 

of the offender. However, compensation is not automatic, and up to now, there are not 

many judgments clearly identified as condemning the State for business-related human 

rights abuses. Although some environmental or consumer related judgments may indicate 

that these options are valid to ask for a remedy and that the issue is to look at them in 

detail because they are not framed in a human rights language.         

 

Finally, most of these mechanisms may be triggered to seek a guarantee of non-repetition 

by obtaining judgments that order or recommend the State to pursue structural reforms 

seeking to avoid future abuses. Again, the effectiveness and scope of this option should 

be evaluated on a case per case basis. It is also possible to evaluate whether Belgium has 

complied with recommendations formulated as a result of the decisions produced in 

the framework of these (quasi) judicial mechanisms, and in some non-judicial mechanisms 

as well, or whether Belgium has complied with its duty to transpose EU Directives 

directly related to the enforcement of human rights in situations related to business 

activities. As we also mentioned, the State can be held liable if some rights are violated 

as a result of not transposing these EU directives in an opportune manner. We are doing 

this exercise in part by systematically looking at general recommendations like the ones 

we consider here456 to evaluate Belgian legislation and by looking at particular 

recommendations formulated by international organisations towards Belgium such as the 

                                           
454 It does not impose new sanctions but when it confirms an administrative act that sanctions a business, the 
sanction is enforceable. 
455 The urgent procedure is only for specific cases addressed in the first part of the study. 
456 Cf. also Guiding principles for businesses to respect human rights in key business sectors and for small and 
medium-sized enterprises (SMEs); the “CSR: National Public Policies in the European Union Compendium 2014” 
which analyses national policies in Belgium such as public procurement and investment; and the Council of the 
EU Conclusions on Business and Human Rights (10254/16 of 20/06/2016) 
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ones from the UN457, the CoE458 or the EU459. In addition, a close look at constitutional 

case law may also give an idea of how effective these mechanisms are to grant non-

repetition of structural abuses and how Belgium has implemented the rulings. Most of 

these decisions were analysed here but a detailed and systematic analysis goes beyond 

the scope of this study.  

 

We also verified whether Belgium has transposed all the EU Directives enacted in the 

framework of the UNGP (Cf. European Commission 2015c and EU FRA 2017). In annex 

6.2, we listed EU Directives mentioned in the mapping exercise and checked whether 

Belgium has transposed them to identify whether the proposed remedies at the EU level 

for business-related human rights abuses have been implemented at the national level or 

whether the identified obstacles have been removed. The first observation is that many of 

the mechanisms mapped in the first part are the result of EU regulations or the 

transposition of EU Directives, but most of them have not been enacted as a consequence 

of the adoption of the UNGP in 2011, because they were enacted before. All these 

measures constitute, however, a pre-existing framework that is important for the 

implementation of the right to effective remedy in business related-human rights violations 

(EU FRA 2017:65 ss), even if they do not use the business and human rights language; 

this is the case for instance of anti-discriminatory measures at work, environmental and 

consumer protection measures.  

 

After the adoption of the UNGP, sustainable public procurement, labour protection for 

workers (particularly posted workers and workers from third countries) and measures 

against THB have been transposed in Belgium with positive results at first sight. The three 

Directives on sustainable public procurement, which order the exclusion of economic 

operators from public procurement processes and awards when they violate 

environmental, social and labour duties and more specifically when they were condemned 

by THB or child labour have been transposed in Belgium recently and their impact will be 

visible in the future. However, the key measure that promotes linking economic operators 

with the activities of their subcontractors has not been transposed yet, because it has to 

be regulated by Royal Decree. Concerning the THB directive, even if Belgium has not 

enacted a Modern Slavery Act as the UK did460, Belgium has created or improved measures 

by means of ordinary criminal, labour and social assistance rules. In addition, the 

implementation of the Interdepartmental Coordination Unit, the restructuring of Myria and 

the transposition of the Directive on Employer Sanctions, which prohibits the employment 

of irregularly staying third-country nationals, have been effective mechanisms as well 

(European Commission 2015c). In fact, most of the judicial decisions on business and 

human rights have been produced by applying THB and social control regulations (cf. Myria 

reports and Ludwig 2016). 

 

However, a relevant pending issue from the perspective of business and human rights is 

the reporting of non-financial information which does not provide a direct and concrete 

remedy but it is a key instrument to get effective access to remedy (Cf.2.1.2.2). Belgium 

has not transposed the Directives enacted in 2013 and 2014 on this respect yet.461 This 

represents an important obstacle to grant effective access to remedy because it obstructs 

                                           
457Cf. Letter from the Permanent Representative of Belgium to the UNGA (1/06/2015 A/70/89), in which the 
Special Rapporteurs for Belgium are mentioned. Of relevance are those that dealt with contemporary forms of 
slavery (2015) and the independence of judges and lawyers (1997). 
(http://newyorkun.diplomatie.belgium.be/sites/default/files/content/pdf/belgium_pledges_hrc_2016_2018.pdf) 
458 Cf. CoE/ Greta recommendation on THB (2016); The CoE/Greco RC4(2016)9 evaluation report on corruption 
prevention in respect of members of parliament, judges and prosecutors; or the ECRI report of 25/2/2014 that 
recommended to “turn the Centre for Equal Opportunities and Opposition to Racism into a fully independent 
inter-federal institution dedicated to helping all victims of discrimination” which has been implemented by 
Belgium. Cf. http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleases/BEL-DEU-PR-V-2017-239-en.asp 
459 Cf. for instance, preliminary rulings mentioned in the first part on consumer protection against discriminatory 
rules or access to justice in environmental cases (Cf. 2.3.2.1.2.2). 
460 Cf. http://www.legislation.gov.uk/ukpga/2015/30/pdfs/ukpga_20150030_en.pdf 
461 They require large businesses to disclose information related to - at least - environmental, social and 
employee-related matters, respect for human rights, anti-corruption and bribery, diversity. 
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the possibility to gather information against businesses for future claims. Belgium must 

also transpose the Directive of 2015 on the duty of some businesses to present annual 

financial statements, consolidated financial statements, and related reports.  

 

3.4 THE MOST PLAUSIBLE REMEDY MECHANISMS FOR BUSINESS-RELATED 

HUMAN RIGHTS ABUSES 

 

The following mechanisms have been systematically identified as the most plausible462 to 

obtain effective remedy for a business-related human rights abuses. Therefore, in this 

section we undertake a detailed evaluation of the main points of concern; the 

corresponding recommendations will be formulated as they emerge from our analysis and 

included in a separate document.  

 

Admittedly, the Belgian legal system is highly dependent on the international legal systems 

and in particular on the EU framework, having limited regulatory competence in various 

areas of relevance for granting access to remedy for business-related human rights 

abuses. Therefore, part of the obstacles cannot be removed without being regulated at 

the supranational level, such as the creation of international obligations for businesses, 

the reform of the European international private law regime, the expansion of the 

jurisdiction of national tribunals, or the redress of failures in the applicable law. In this 

part, we focus on the obstacles or gaps that can be redressed by Belgian authorities. For 

this reason, discussions such as on the possibility to sign an international treaty creating 

international duties for businesses (cf. Young 2015) or attributing jurisdiction to regional 

or international courts on business-related human rights abuses are not analysed here. 

 

3.4.1 Non-judicial mechanisms 

There are two main obstacles in Belgium to secure effective non-judicial remedies. The 

first one is the fragmentation of the mechanisms and the absence of a National Human 

Rights Institute (NHRI) to make the available mechanisms visible, accessible and 

understandable for victims and stakeholders. The second one is the lack of satisfactory 

results in the mediation provided by the OECD NCP, which at least in theory is a relevant 

mechanism for bringing transnational claims to Belgium, as well as to avoid the obstacles 

related to legal formalism.  

 

3.4.1.1 The fragmentation of non-judicial mechanisms and the absence of 

NHRI  

Most of the non-judicial mechanisms identified in the context of business and human rights 

issues, correspond more or less to the ones mapped in the first part, i.e. workers 

complaints (based on ILO framework); consumers complaints (related to product safety, 

healthcare); provision of essential services (public utilities463), and environmental 

complaints (UN OHCHR 2017:5). Here we identified the following obstacles caused by this 

fragmented model:  

 

First, most of the mapped institutions do not frame their work in human rights terms, 

as one can see on the websites of ombudsmen, the consumer and environmental 

protection websites, etc. Second, the fragmentation of these mechanisms is a severe 

obstacle for victims and stakeholders, because it takes time to identify the competent 

institution and in some cases, it cannot be found. Third, the duplication of functions is 

another problem of this fragmentation. This is the case for instance of the anti-

                                           
462 The choice of the judicial mechanisms referred to below was made based on the reference documents and 
the literature consulted in business and human rights. Cf.  UN Accountability and remedy project I on judicial 
mechanisms (UN GA 2016), and II on non-judicial mechanisms (OHCHR 2017), the CoE recommendation of 
access to remedy in business and human rights (2016), the EU FRA Opinion on remedies in business and human 
rights (2017), and different documents from the European Commission (2015c), the EP (2016a) and the 
conclusions of the EU Multi-stakeholder forum on CSR (2015). 
463 These issues are mostly covered in Belgium by sustainable public procurement processes or by SOE 
regulations. In addition, the privatisation of former “public services” has produced the emergence of ombudsmen 
to control the provision of services of general interest (cf. www.ombudsmen.be and UN OHCHR 2017:8). 

http://www.ombudsmen.be/
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discrimination institutions or ombudsmen. Fourth, the distribution of competences among 

levels of government can be difficult to understand for victims because in several areas, 

distinct levels are competent, such as in environmental issues, labour or migration control, 

etc. The problem is clearly reflected in the mapping exercise. Despite the fact that the UN 

study flagged the specialisation as an advantage, it also flagged fragmentation as an 

obstacle for getting remedy (UN OHCHR 2017:9), with special reference to the 

environmental abuses (UN OHCHR 2017:10).464 However, the fragmentation in this area 

contrasts with the fact that environmental claims seem to be a relatively efficient way to 

claim rights against businesses or the State, mainly because of the mechanisms 

implemented through EU law and the Aarhus and Espoo conventions465.  

 

Fifth, although non-judicial mechanisms are meant to provide remedy without going to 

court, another obstacle is that most of the mapped mechanisms cannot create binding 

settlements to be directly enforced. This is relevant for business-related human rights 

abuses that affect vulnerable groups or that are so serious that they require State 

intervention. This concern is equally shared by the UN analysis (UN OHCHR 2017:25-6). 

In addition, most of the institutions lack inspection and oversight competences “to search 

premises, to examine or seize documents” or police powers to impose sanctions (UN 

OHCHR 2017:25-30).  

 

For these reasons, the lack of an NHRI that fulfils the requirements of the Paris 

Principles466 emerges as the major obstacle (FRA 2017: 12). In other countries, they are 

also sometimes called ‘Ombudsman’, but the scope is not the same as the ombudsmen in 

Belgium, where they have the role of mediators in administrative failures or claims and 

not necessarily the one of being active defenders and protectors of human rights. Usually, 

NHRI are comprehensive, independent and active promotors of human rights and 

centralise the information for victims. Even if not all the non-judicial mechanisms can be 

transferred to one institution, a NHRI may channel the corresponding information and 

support and advise victims and stakeholders by forwarding the claim to the competent 

specialised institution. 

 

In theory, a NHRI usually interacts with international human rights monitoring 

mechanisms, formulates legislative and policy changes, supports, represents and provides 

information to victims or stakeholders, monitors and evaluates existing remedies, 

compliance with their recommendations and with human rights treaties, and in some 

cases, conducts preliminary inquiries for reported violations (FRA 2017:57).467 However, 

the type and legal form of NHRI varies worldwide (UN OHCHR 2005 and 2010 and ICC468 

2012). The evaluation of the effectiveness of NHRI by the UN OHCHR (2005) concluded 

that the effectiveness does not necessarily depend on the legal form of these institutions. 

However, the ideal model of NHRI would have a “quasi-jurisdictional” competence and if 

not, they should have a broad mandate to protect all human rights in all issues, 

independently of the actors involved, and at least it should mediate, provide information 

to victims on their rights and remedies, hear complaints and forward them to competent 

authorities, formulate recommendations and refer their findings to the judiciary when no 

other remedy is possible (UN OHCHR 2005:7-9). For this reason, NHRI should be 

accessible for all victims and stakeholders, have active contacts with civil society 

organisations, human rights NGOs and community-based groups, have enough budgetary 

                                           
464 The study refers further to the different non-judicial mechanisms available in Belgium such as inspectorates, 
and ARD mechanisms (UN OHCHR 2017:115-19).  
465Although this appears relevant at the national level, for the access to justice in environmental cases at the EU 
level, the CJEU has not accepted the Aarhus conventions mechanisms (Cf. Schoukens 2015). 
466 They are the main international standards for NHRIs. UN GA (1993) Resolution A/RES/48/134. 
467 For further analysis on the NHRI history, principles and competences, cf. UN OHCHR 2010. For a recent 
compilation of bibliography on the topic from the Danish Institute on Human Rights cf. Lagoutte et al. (2016). 
For an analysis of how NHRI protect ESCR, see Brems et al. (2013). 
468 International Coordinating Committee of National Institutions for the Promotion and Protection of Human 
Rights (ICC) 
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resources and implement simple and low-cost procedures (UN OHCHR 2005:7-9).469 The 

Paris Principles, together with these benchmarks, are still relevant according to a recent 

evaluation of the OHRCHR support to NHRIs, which emphasized the need to defend their 

independence (Jessup 2015), and a recent Resolution adopted by the UN GA (2015).470  

 

The global report on NHRI worldwide (ICC 2012) provided a panorama on the accreditation 

status as of 2012, which is mainly based on the compliance with the Paris Principles and 

the ICC Statute.471 Belgium is one of the countries without such institution and within the 

EU it is one of 13 member states that did not have it. Belgium appeared on List B, this is, 

not fully complying with them, and the reference institution was the Centre for equal 

opportunities and opposition to racism472. In the 2017 report Belgium appears in the list 

of countries that have not even applied for accreditation (cf. annex 6.3).  

  

In addition, only labour and environmental instances have a sort of quasi-judicial 

competences and the other mapped mechanisms comply more or less with the alternative 

competences such as Ombudsmen, Unia, Myria, the Center for gender equality, and the 

consumer protection mediators, although, some of them (ombudsmen and consumer 

mediation entities) do not frame their activities as human rights protection. Finally, 

mediation before accredited mediators that may settle private disputes by binding 

agreements that can be approved by the judiciary, is a positive mechanism that should be 

preserved as the UN project recognises as well (UN OHCHR 2017:25-32). 

 

These considerations allow us to recommend the creation of a NHRI to eliminate the 

obstacles referred above. The specialisation may be granted by creating specialised units 

inside the institute, but it would provide a single contact point for human rights issues in 

Belgium. 

 

3.4.1.2 OECD NCPs  

We include this mechanism as one of the most relevant for business-related human rights 

abuses because, despite the criticised lack of effectiveness of their non-binding 

recommendations and the fact that they only cover MNEs473 and not SMEs (which in 

Belgium are most businesses), this mechanism has the potential to be the most accessible 

for victims of abuses that occurred in third countries. In addition, it could settle disputes 

at a reasonable cost and without the formalities of judicial procedures that are a real and 

recognised barrier to get effective remedy in business-related human rights abuses.  

 

All the reports used to structure this evaluation, promote the improvement of this 

mechanisms to get effective remedy. However, when looking at these recommendations, 

they mainly promote the implementation of the related OECD guidelines474 (CoE 2016 

point 24; FRA 2017:59; UN OHCHR 2017:115-19). Although the implementation and 

functioning of NCPs is a competence of Member States, the EU strongly supports the 

coordination among NCPs to reach an effective enforcement of OECD Guidelines (European 

Commission 2015c:33; Council of the EU Brussels, 20/6/2016 10254/16).  

 

                                           
469 Based on these criteria, this study further developed benchmarks and indicators to apply to national human 
rights institutions (cf. UN OHCHR 2005). 
470 UN A/RES/70/163 Resolution adopted on 12/2015, on the report of the Third Committee 
(A/70/489/Add.2)]70/163 on national institutions for the promotion and protection of human rights. 
471 This report classified countries in the ones that comply, that do not fully comply, or that do not comply with 
the Paris Principles. 
472 For a critical analysis of the ICC score of NHRI, cf. Meuwissen (2015). 
473 It will be useful to adopt the new scope of the Guiding Principles for MNEs as adopted by the ILO (2017, 
principle 10) which expressly state that these Guidelines apply to “all States and to all enterprises, both 
multinational and others, regardless of their size, sector, operational context, ownership and structure”. 
474 Cf. OECD Risk Awareness Tool for MNEs in Weak Governance Zones; OECD Due Diligence Guidance for 
Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas and OECD Responsible 
Business Conduct (RBC) initiative on the management of business supply chains, such as in procurement, non-
financial reporting and non-corruption procedures. 
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The effectiveness of this mechanism is, however, a structural problem reported in previous 

studies. Daniel et al. (2015:19) shows discouraging figures: “only one per cent of the 250 

NCP complaints filed by communities, individuals and NGOs have resulted in an outcome 

that directly improved conditions for the victims of corporate misconduct”. Moreover, 

successful cases have been diminishing over time and the rate of rejection of cases 

increased since 2012 (NCPs have rejected “52% of all cases filed since January 2012, 

compared to a 43% rejection rate over the full 15-year period”). But the most negative 

result is that the proposed remedies in the “positive outcomes” are far from complying 

with the criterion of just satisfaction. In fact, 4% recognised wrongdoing; 6% proposed an 

improvement in corporate policy (such as in HRDD); just one case improved conditions for 

victims; and in no case a compensation was accorded. Ruggie and Nelson (2015:20-1) 

analysed how OECD NCP have dealt with human rights complaints since 2000, with specific 

attention to the impact of the UNGP (2011), and they found that human rights complaints 

are being admitted more than other types of complaints, but the results in terms of 

effective remedy are not visible.  

 

These studies and the poor results of this mechanism suggest that a structural reform is 

needed to obtain effective remedy for business-related human rights abuses by triggering 

it (Daniel et al. 2015:19; Ruggie and Nelson (2015:20-1). However, these reforms need 

to be approved by the OECD and the role of Belgium would then be to support these 

reforms. Up to now, no concrete project is being discussed and therefore, the probability 

to structurally improve this mechanism is remote.  

 

Meanwhile, OECD NCPs can try to admit more claims, adopt recommendations faster and 

release them, and public authorities can consider them in their relations with businesses. 

This way, the mechanism is more transparent, the publicity of the recommendations would 

have an impact on reputation and the incorporation of the results of the inquiry by the 

State in their economic activities such as in awards on public procurement, export credits 

or investment guarantees would increase the probabilities to hold businesses accountable. 

Up to now, only Canada has taken steps in this direction (Daniel et al. 2015: 19; CoE 

2016:50; Ruggie and Nelson 2015:21).475 

  

3.4.2 Judicial mechanisms 

National judicial mechanisms are relevant because of the binding nature of their decisions, 

their proximity to victims and stakeholders, and the requirement to exhaust domestic 

remedies before international complaints can be lodged. In this part, we refer to the salient 

judicial mechanisms to seek effective remedy for business-related human rights abuses. 

Again, the main comment is that they are not specific for business abuses, nor for human 

rights and therefore, the obstacles mentioned below are not typical for the issue at stake. 

 

3.4.2.1 Civil tort claims 

This judicial mechanism has been the most analysed and it is considered as the most 

plausible option to obtain compensation for business-related human rights abuses, 

given that most of these abuses occur outside contractual relations or are not directly 

related with them. However, the possibilities to effectively obtain remedy are not always 

high, and Belgium is not the exception (Cf. Mapping). Two major challenges were already 

mentioned: first, how to demonstrate liability of the business (corporation) besides 

individual liability of officers/employees that physically perpetrated the violation? The 

liability of the corporation is relevant in cases where natural persons cannot pay the 

compensations, particularly for gross violations that affect groups of persons, but also 

because they may simply follow orders. Second, how to attribute legal responsibility 

(liability) among members of a corporate group if the structural and managerial complexity 

of business groups obstructs this possibility (Accountability and remedy projects UN 

                                           
475 Cf. “Doing Business the Canadian Way: A Strategy to Advance Corporate Social Responsibility in Canada’s 
Extractive Sector Abroad”, quoted by Ruggie and Nelson (2015:21).  
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OHCHR 2016; CoE 2016; Skinner et al. 2013; Pigrau Solé et al. 2016; Enneking at al. 

2015; Van Dam 2011; 2015; Van Dam and Gregor 2016 Demeyere 2015).  

 

Another obstacle is that tort law litigation is not specifically framed for human 

rights violations. However, this does not mean that this mechanism has not been used 

for these purposes and that it has not already been an important way to enforce human 

rights from a private law perspective (Van Dam 2011). However, the lack of systematic 

training programs for judges and lawyers to increase their awareness of the relevance of 

protecting victims of human rights abuses perpetrated by businesses, makes that human 

rights claims encounter additional obstacles (Van Dam 2015; IBA 2016; ILA 2012; Zelk 

2014: 65-ss476; Skinner et al. 2013:76). 

 

3.4.2.1.1 Obstacles related to the liability of businesses  

We first refer to the attribution of liability and its procedural difficulties. The main barrier 

is how to establish the causal link between the business activity and the caused damage 

and which evidence should be brought by the victim against businesses (the burden of 

proof).477 In addition, the excessive formalism and obsolescence of civil regulations 

increase the difficulties.   

 

In Belgium, the demonstration of the causal relation is reached by presenting evidence 

that the fault has been the decisive factor to produce the damage (Enneking et al. 

2015:175). Businesses can be exonerated if they demonstrate the fulfilment of the duty 

of care by the corporation and/or the directors by comparing the behaviour of the parent 

corporation/director with the one of a standard diligent subsidiary/director (Demeyere 

2015:394-5; Enneking et al. 2015: 171-2; Gerner-Beuerle et al. 2013:46-9). Usually, 

businesses present evidence that they comply with their statutory or legal duties (Gerner-

Beuerle et al. 2013:79, 103, 126). The burden of proof should therefore be centred on the 

demonstration of the lack of due care, which is very difficult, and it is even more the case 

if victims must demonstrate that a business did not prevent a human rights abuse (Van 

Dam and Gregor 2016; Van Dam 2015)478. In addition, the presence of de facto directors479 

and the role of shadow directors (who do not act as directors vis-à-vis third parties) 

increase the difficulty of these procedures in Belgium (Gerner-Beuerle et al. 2013:46). 

Moreover, only shareholders can request the responsibility of directors by means of legal 

controls or expert research (Enneking et al. 2015:166-7). Some proposals are seeking 

reforms to establish the presumption that the parent corporation is the de facto director 

of the subsidiary (Demeyere 2015:394-5 and Enneking et al. 2015:176) or to hold parent 

corporations liable for damages of subsidiaries based on the liability of the employer (the 

parent corporation) for damages caused by the director of the subsidiary when they are 

also employee thereof or when they were appointed by the parent corporation (Demeyere 

2015:394-5; Enneking et al. 2015:176).  

 

In this respect, France enacted a landmark law establishing the duty of large corporations 

to implement a due diligence plan for avoiding human rights abuses and mechanisms to 

require the compliance with this duty, by formal notice of the moratorium, injunctive relief 

and sanctions. In addition, it created the presumption of liability when businesses breach 

these duties. However, the Constitutional Council struck down the legal provisions on the 

sanctions that could be imposed on businesses because they had not been regulated and 

defined in detail, for instance whether they apply to each violation or to multiple 

violations.480  

                                           
476 This study is based on previous studies on business and human rights such as Oxford pro-bono publico (2008) 
and Taylor, Thompson and Ramasastry (2010).  
477 For the shift in the burden of proof, cf. the Racial Equality Directive and the Gender Equality Directive (EU 
FRA and CoE 2016:123). 
478 For comparative experiences, see Van Cees and Gregor (2016). 
479 De facto bestuurder/dirigeant de fait. 
480 The Constitutional Council considered in addition, that concepts such as “human rights”, “fundamental 
freedoms” are vague terms that violate the Declaration of 1789 (art. 8) and the freedom of enterprise. Cf. 
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Excessive formalism is also a serious obstacle for this mechanism in Belgium, and not 

only for business-related human rights claims (EU FRA and CoE 2016:123; FRA 2017:6-

8). Claims need to be presented in an individualised way, because victims must 

demonstrate their legal interest to be admitted as claimant in the civil procedure. The 

subsequent possibility of aggregating claims or of enabling representative proceedings 

increase the costs for individual claimants and delay the rendering of judicial decisions. 

The impossibility to accept collective claims (from the beginning) is a major obstacle at 

the national level but also at the regional level (ECtHR), where the collective dimension of 

social and environmental interests has been recognised, but collective claims, in the strict 

sense, are not admitted yet either.481 In other countries such as in The Netherlands, 

private initiatives have been trying to obtain progressive rulings in this respect, such as 

the one of the Urgenda Foundation (‘Stichting Urgenda’)482 that sued The Netherlands for 

failing to fight climate change, in which the The Hague District Court ordered the 

government to actively reduce greenhouse gas emissions483 (Van Dam 2015: 59).  

However, this was not filed as a collective claim either. In Belgium, the NGO “L’affaire 

climat (de Klimaatzaak)”484 has also sued Belgian authorities in 2015 before the civil court 

of Brussels, but again, this was not a collective action.485  

 

Related to the mentioned obstacles, a reform of the civil tort regime in Belgium is being 

considered and, if it is adopted, it may simplify and coordinate the present regime 

consisting of contractual liability, insurance and social security regimes, to make them 

more accessible for victims: first, the concept of wrongful act that now covers the lack 

of precaution and the violation of a specific conduct rule would be enlarged to include the 

violation of legal rules and the doctrine of the abuse of rights (Cf. 2.2.2.1.1.1 and 

Demeyere 2015:397-9). This way, violations of human rights law would immediately 

amount to a wrongful act. Second, some key concepts of liability such as force majeure 

exclusions of liability or the concept of irrebuttable (conclusive) presumption (Civil 

Code (1384.4)) are being revised to explore the inclusion of persons working under orders, 

which could include directors and managers of subsidiaries, appointed by parent 

corporations (cf. Enneking et al. 2015 and Demeyere 2015). Third, the liability for the 

realisation of dangerous activities and for assets in bad condition (Civil Code (1384 

1. and 1386)) would be extended, including cases such as future technological risks. In 

this respect, the concept of objective liability (without fault), its exceptions and limits 

to the compensation, could also include new mandatory insurance systems, in which 

human rights risks may be included. Fourth, the scope of the concept of damage linked to 

a specific affected interest could be enlarged towards general interests, which would 

remove any obstacle to create a collective civil tort action and the related difficulties 

mentioned above. Fifth, the present major obstacle, i.e. the demonstration of the 

causal link would be partially removed if the enlargement of the margin of appreciation 

for the judiciary is extended to evaluate other events that can attribute a certain level of 

liability to the defendant (businesses), such as when the potential damage was foreseen, 

when the nature of the fault or of caused damage deserve to be considered, etc. Sixth, 

some obstacles related to the burden of proof, would be removed by shifting this burden 

towards the defendant when there is no certainty about the cause of the damage or when 

                                           
Constitutional Council 2017-750 DC, 23/3/ 2017 - Loi relative au devoir de vigilance des sociétés mères et des 
entreprises donneuses d'ordre. 
481 One possible explanation is that collective interests have not been part of the “legal cultural and constitutional 
heritage in Europe and the context of human rights” (Folkesson 2014:154). 
482 Cf. District Court, The Hague 25/6/ 2015, ECLI:NL: RBDHA:2015:7196 (Urgenda/The Netherlands). This 
decision has been appealed and the decision is pending. 
483 Cf. http://www.urgenda.nl/en/climate-case. For a detailed legal analysis of this action cf. Suryapratim and 
Woerdman (2016) and Thurlings (2015).  
484 http://www.klimaatzaak.eu/fr/le-proces/#klimaatzaak 
485Up to now, no substantial decision has been taken due to procedural issues (language of the process). 

http://www.urgenda.nl/en/climate-case


22/07/2017  p 90/112 

gathering evidence is very difficult for victims (Lexalert 2016a), such as in the case of 

business-related human rights abuses perpetrated by corporate groups.486  

  

Other procedural revisions that may remove other obstacles are envisaged as well: (a) 

civil courts would be able to render injunctions and interdictions besides holding the 

defendant liable, to avoid the abuse or its repetition (preventive action)487 (Lexalert 

2016a); (b) the revision of the general regime of legal obligations among linked persons 

could be a good opportunity to incorporate the duty to systematically perform HRDD to 

evaluate the degree of liability; (c) the revision of the scope of State liability for the failure 

in the execution of legislative or judicial competences; (d) the adaptation of the civil 

evidence regime in accordance with the EU Regulation488 on electronic identification and 

trust services for electronic transactions in the internal market and the modernisation of 

evidence means by eliminating excessive formalism in evidence gathering489; and (e) the 

revision of the burden of proof rules would incorporate case law principles, which will 

increase legal certainty (Lexalert 2016a).  

  

3.4.2.1.2 Structure of the corporate group 

“Piercing” the corporate veil is the second main challenge to get effective remedy for 

victims triggering the civil tort procedure. The structure of the corporate group defines 

whether it is possible or not to “pierce” or “lift” the corporate veil, to hold parent 

corporations liable for wrongful acts (such as human rights abuses) of subsidiaries (Van 

der Plancke et al. 2016; Pigrau Solé et al. 2016; Enneking et al. 2015: 163-6; Skinner 

2015). The main obstacles relate to the limited liability of corporations as general rule of 

corporate design490, and the demonstration of the societal control by parent corporations 

of subsidiaries, i.e. how to define the duties of care of CEOs and of parent corporations 

across the corporate group, including “impacts occurring outside the jurisdiction as a result 

of corporate group activity” (UN HRC 2011; Skinner et al. 2013:59-62; Skinner 2015). In 

addition, some initiatives proposed to eliminate these barriers, such as the duty of 

reporting non-financial information, has not been implemented in Belgium yet.491  

 

In addition, other legal areas provide effective mechanisms to lift the corporate veil but 

they are not systematically applied in business-related human rights abuses. They are the 

EU competition law doctrine of corporate control and the control of business accountancy 

(Enneking et al. 2015; Weber and Baisch 2016). Corporate control in competition Law 

follows the CJEU case law that has ruled that parent corporations can be fined without 

establishing their direct participation in the violation when it owns all or almost all of the 

subsidiary that infringed EU competition law, because of the presumption that the parent 

company controls its subsidiary492 when actions (or omissions) of subsidiaries may be 

imputed to the parent company in practices against trade between Member States (EU 

TFEU (101)), particularly when the subsidiary is under the strong influence of the parent 

company (Van Castel 2014:131-2; Zelk 2014: 65-ss493). Concerning the rules used in 

                                           
486 When looking at the recognition and payment of the compensation, the solidarity among defendants, 
which characterizes the present regime, is under analysis as well to allow partial payments (for the due amount 
of each defendant) or to consider the responsibility of the victim in cases of objective responsibility, which will 
worsen the present situation for victims. In addition, the present regime of the scope of the compensation 

that seeks a complete redress (integral character of the compensation) may be affected if the duty for victims 
to avoid major damages is included in the determination of the compensation (Lexalert 2016a). 
487 However, the possibility to render “punitive damages”, i.e. ordering compensations above the real caused 
damage seeking a dissuasive effect or to withdraw illegally granted advantages is going to be analysed. 
488 EU Regulation 910/2014 of the EP and of the Council of 23/7/ 2014. 
489 E.g. the inclusion of the notion of “write” proof electronic data as well (Civil Code (1325 and 1326)). 
490 Limited liability refers to the impossibility to hold company shareholders liable for the company’s debts beyond 
the sum they have invested. 
491 However, the impact of the systems of auditing and reporting standards on ethical behaviour of business is 
influenced by national culture (Zegin and Guneri 2016:71). 
492 Cf.  CJEU C508/11 P ENI SpA v European Commission [8/5/2013] on TFEU (101): the behaviour of a subsidiary 
(primary liability) can be attributed to its parent company (secondary liability) when “the subsidiary does not 
independently chart its own conduct” because it follows the instructions of its parent company. 
493 This study is based on previous studies on business and human rights such as Oxford pro-bono publico (2008) 
and Taylor et.al. (2010; 2015).  
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business accountancy (Corporate Code 109-23), the consolidated balance and yearly 

results between corporate groups may be used as a source of evidence of the liability of 

parent corporations in other areas of law such as tax law, but this has not been extended 

for business-related human rights abuses. 

 

Another draft bill seeks to reform the Corporate Code and may add additional obstacles: 

first, the real seat theory, in force in Belgium, stipulates that a corporation is subject to 

the legal system where the administration or the main office is situated. The draft bill 

seeks to adopt the incorporation theory (the place where the company was created) in 

cases not regulated by EU law494 because it would provide higher legal certainty, 

transparency and ease cross-border businesses. Notwithstanding, this reform could be an 

additional obstacle because the preservation of the real seat theory seeks to avoid abuses 

and protects stakeholders (employees, minority shareholders, creditors or tort victims) 

against a wrongful evasion of the protection offered by domestic company laws, i.e. the 

real seat theory makes the economic reality explicit to hold foreign businesses accountable 

in Belgium (Van de Looverbosch 2017). Second, this draft bill also plans to reform the 

extended liability when corporations have only one shareholder495, which could affect 

victims of business-related human rights abuses because it limits the liability of 

shareholders to the assets of the corporation.  

 

By contrast, the reform of the shareholders’ rights Directive496 may be a positive step in 

lifting the corporate veil because it regulates the remuneration of directors, the 

identification of shareholders, transparency for institutional investors, asset managers, 

etc. The aim is to improve governance of EU-listed businesses by promoting responsible 

requirements such as regarding non-financial information, disclosure, implementation of 

a long-term strategy, and asset management497 (FRA 2017:18 and 38). However, the 

effectiveness of this measure will depend on the Belgian transposition.  

 

3.4.2.2 Criminal claims 

Criminal actions are important because they may provide the most effective remedy by 

combining redress (if possible), compensation and sanctions; and in addition, victims can 

get subsidiary mechanisms, such as financial support for victims. Criminal offences are 

also related with the most serious business-related human rights abuses. Some obstacles 

to obtain remedy by filing criminal claims (often not specific for business-related human 

rights abuses) are briefly discussed here.  

 

First, there are general shortcomings/obstacles, not necessarily specific for the Belgian 

situation. For one, state prosecutors often lack adequate resources, expertise and 

support to investigate (UN AAPI 2017; FRA 2017:40); however, looking at Belgium, these 

gaps cannot be analysed in this report, for lack of empirical data.  Second, “prosecutorial 

discretion” to close an investigation or to continue a prosecution is a serious obstacle, 

because the lack of a solid reasoning may obstruct the rights of victims (and of offenders) 

to have effective access to remedy, as the right to have relevant information to pursue 

the defense of their interests is obstructed (CoE 2016; Zerk 2014). A third obstacle is the 

lack of business-related criminal offences or causes of action which makes it more 

difficult to file a criminal claim in business and human rights related terms (European 

Commission 2015c; Zerk 2014). Finally, the impossibility to hold representatives of 

businesses criminally liable for committing crimes under international law (CoE 

2016).  

  

                                           
494 In EU Law, the theory of incorporation is the general rule, supported by the CJEU. 
495 https://www.altius.com/newsroom/news/249/belgian-company-law-reforms-what-to-expect 
496 It amends Directive 2007/36/EC on the encouragement of long-term shareholder engagement. 
497 Cf. also EP resolution of 6/2/2013 on CSR: “Accountable, transparent and responsible business behaviour and 
sustainable growth” (2012/2098(INI)) and https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/C-2016-
8597-F1-EN-MAIN-PART-1.PDF  

https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/C-2016-8597-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/C-2016-8597-F1-EN-MAIN-PART-1.PDF
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Regarding corporate human rights abuses in Belgium, some points deserve some further 

attention. First, Belgium is one of the main destinations of victims of THB inside the EU498 

(European Commission 2015b: 27) and crimes related to THB for economic exploitation 

purposes have been fought with a robust institutional and legal design at the national 

and European level. In Belgium, the combination of labour and criminal procedures to 

tackle this abuse has been signalled as good practice (EC 2015b: 42).499 However, Belgian 

legislation defines the concept of ‘exploitation’ in a broad way as ‘carrying out work or 

providing services in conditions that are contrary to human dignity’500, which has been the 

legal ground to condemn businesses for forced labour or services, but its vague scope has 

also obstructed the possibility to obtain a favourable judgment in other cases (European 

Commission 2015b:80). These dissimilar results in courts may be explained by the broad 

scope of the concept “contrary to human dignity” (Center for equal opportunities 2010:106 

quoted by European Commission 2015b:80).501 Another concern is that the judiciary is not 

always granting compensation for unpaid salaries to victims (European Commission 

2015b:88).  

 

Second, an important obstacle to securing remedy for business-related human rights 

abuses through criminal law is the conciliation in criminal cases. The “redemption 

law”502 authorises prosecutors to settle a criminal investigation by paying an amount of 

money before having been examined by a criminal court503 (Transparency International 

2013). The Constitutional Court504 ruled that this norm violates the Constitution, in 

particular the right to equality and non-discrimination, the right to a fair trial and the 

independence of the judiciary, the ECHR (6.1) and the ICCPR (14.1), because the public 

prosecutor can settle criminal investigations in course without effective judicial control. 

This is relevant in investigations of cases of business-related human rights abuses linked 

to bribery, such as in the Omega Diamonds, Patokh Chodiev or Bois Sauvage cases.505 

 

Finally, the use of the civil action in the criminal procedure is considered as a better option 

than tort law to seek effective remedy because it has the investigative support of the 

public prosecutor to gather evidence, and the costs are not borne by the claimant 

(Augenstein and Jägers 2016; Enneking et.al 2015; Skinner et al. 2013:44). This is still 

valid but there are two obstacles: the requirement of a detailed reasoning of the prosecutor 

decision to cease the case is not a legal duty. In addition, the guarantee requested from 

victims when de prosecutor closed the investigation and they insist in suing the offender 

via this way (cf. 2.2.2.1.2) can obstruct the reparation of victims.  

 

                                           
498Most of the victims come from the EU (Poland, Romania, Bulgaria) but also from third countries (China, India 
and Morocco) (European Commission 2015b: 27). 
499 From a comparative perspective, even if no comprehensive legal reforms have been enacted in this area in 
Belgium, such as the Modern Slavery Act in the UK, the results of controlling THB for economic exploitation by 
means of the mechanisms mapped in the first part appear as an effective way to obtain effective remedy via 
sanctions, guarantees of non-repetition and compensation and support to victims (Planitzer 2016). This article 
also refers to how reporting duties can support the fight against THB, such as the California Transparency in 
Supply Chains Act of 2010, also enacted to fight THB for economic purposes (cf. Pickles and Shengjun 2013). 
500 Non-official translation by the European Commission of art. 433 quinquies of the Belgian Criminal Code. 
501 Based on interviews conducted in Liège, this study shows how the meaning covered situations of forced labour 
and slavery, but also cases of very low salaries or unhealthy or dangerous conditions at work, whereas in Antwerp 
courts the threshold is higher and it is more difficult to obtain a judgment recognising cases of THB (European 
Commission 2015b:80). 
502 Art. 216bis, § 2 of the Code of Criminal Procedure. 
503 Cf. Gemeenschappelijke Omzendbrief nr./2012 van de Minister van Justitie, het College van Procureurs-
Generaal bij de Hoven van Beroep betreffende Toepassing van artikel 216 bis Sv., in het bijzonder m.b.t. het 
verruimd verval van de strafvordering tegen betaling van een geldsom (VVSBG) OEP, 1 April 2012, quoted by 
Transparency International (2013:21). 
504 Preliminary ruling (83/2016) sent by the Court of Appeal from Ghent. 
505 Apparently, the government is planning to reform the law to extend its application but considering the 
conditions of the constitutional ruling Cf. De "afkoopwet" wordt toch nog gebruikt - Dirk Leestmans, 
http://deredactie.be/cm/vrtnieuws/opinieblog/analyse/1.2993419 
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3.4.2.3 State-business nexus 

As explained earlier, the state-business nexus refers to situations in which States own or 

control businesses (SOE); grant economic incentives; deliver services considered as public 

utilities; grant licenses to businesses,  export credits, investment insurance or incentives 

to businesses; or act as an economic actor by realising transactions with businesses (public 

procurement processes or privatisation of services of general interest) with a potential 

impact on human rights506 (CoE 2016; UN OHCHR 2017:25-30; FRA 2017).  

 

The main obstacles, not only in Belgium, are related to cases in which the State invokes 

domestic privileges or immunities (such as “the act of State” or “the political question” 

doctrines) to avoid the application of liability rules (CoE 2016:38). For this reason, 

economic activities of the State should be excluded from the scope of these doctrines 

because they do not involve sovereignty acts as the State is acting as any other economic 

actor. In addition, another difficulty refers to the legal nature of SOE507 which has been 

a legal obstacle when victims seek to sue the State at the international level (e.g. ECtHR) 

for human rights abuses perpetrated by these businesses (Daelman 2015). 

 

Remedies provided in cases of human rights violations by activities related to the State-

business nexus can be more effective than tort law, because via “responsive regulation”, 

businesses seeking economic incentives from the State or contractors can be obliged to 

comply with minimum human rights standards to be awarded with one of these incentives 

or contracts (Reyngaert 2015:115-7).508 The effectiveness of these mechanisms depends 

on whether the award of contracts and of incentives are dully motivated and subject to 

judicial review or administrative control (CoE 2016; FRA 2017: 50). This way, if businesses 

violate these legal parameters, the State must impose sanctions (the withdrawal of the 

benefits and/or fines)509. If the State fails to control businesses (through inspections, or 

sanctions), it should be possible to sue both to get compensation for the suffered damages.  

 

The first obstacle in Belgium in this respect is that although recent reforms of the public 

procurement regime incorporated sustainable development standards, they have not been 

systematically applied to other public awards (Bio, Delcredere, TDC Social label). Whereas 

the possibility to challenge the award of a public contract or Ecolabel and to impose 

sanctions is clear, for the other incentives mapped (Cf. 2.2.1.3.4), neither the challenge 

of the award, nor the possibility to impose sanctions are clearly defined in the law. In 

addition, EU Directives on sustainable public procurement recommend member states to 

impose the accreditation of labels as conditions to participate in public procurement 

processes. This was not adopted by Belgium in the 2016 reform. The requirement of the 

social label or the Ecolabel for instance, would give more relevance to these labels and 

would make them more efficient for promoting the protection of ILO and Environmental 

standards.  

 

Second, the duty to assess human rights risks by means of human rights impact 

assessments is clear at the EU level, but not at the Belgian level. At the moment, only 

environmental impact assessments are mandatory to get environmental licenses but this 

assessment should be a legal obligation not only for environmental risks but also for 

human rights risks.510   

 

Third, non-judicial inspection competences, such as in labour and environmental 

areas, do not cover all public procurement processes and awards of public subsidies or 

incentives. The control of businesses contracting with the State does not include the 

                                           
506 Belgium has implemented some of these mechanisms such as the ones mapped in part one. 
507 This concept has been defined by different international guidelines Cf. the OECD guidelines on corporate 
governance of SOE http://www.oecd.org/corporate/guidelines-corporate-governance-SOEs.htm 
508 For the case of US cf. Reyngaert (2015:125) 
509 As we said, reputational sanctions can be more effective than the usual sanctions (Van Erp 2008:161 and 
2011 and the Barometer on CSR in Belgium 2015 (BASF Deloitte Elia Chair on Sustainability et al. 2015) also 
reported that measures on human rights are implemented by Belgian Business mainly for reputational concerns. 
510 Cf. impact assessment guidelines of the Danish Institute for Human Rights 
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possibility to forbid trade in goods exclusively used for cruel, inhuman or degrading 

treatment or punishment (UN OHCHR 2017:25-30; CoE 2016/3).  

 

Fourth, there are different obstacles when victims seek to hold the State liable, by lodging 

the annulment action against the administrative act (with compensatory claims) 

before the Council of State, as follows: (a) the short prescription period (60 days) obstructs 

the possibility to gather relevant evidence and to get legal assistance to sue the State511, 

and to get a decision sooner, because this procedure is more expedite than the civil 

jurisdiction; (b) the compensation should be asked because it is not an automatic 

consequence of the annulment and victims may not have this information; (c) if they ask 

for compensation, victims may not get an integral compensation as they may have in civil 

courts, because the Council of State have a degree of discretion to evaluate the damage. 

Therefore, the compensation granted does not necessarily cover an integral reparation of 

the damage caused, based on reasons of public or private interests (Sohier 2015); (d) 

sanctions revised by the Council of State cannot be modified, because it only has 

competence to confirm or reject them (Benelux Secretariat 2011). In addition, the 

possibility that third persons (victims or stakeholders) intervene in challenging awards of 

contracts or incentives or sanctions imposed to business (e.g. because they are very low) 

is not explicit in many cases.  

 

3.4.2.4 Transnational claims 

When the Belgian business-related human rights abuses occur in other countries, 

additional obstacles arise for victims to get effective remedy. Some obstacles are based 

on international public law mechanisms such as the immunities referred above (EU FRA 

and CoE 2016:123; FRA 2017:6-8). Other obstacles are related to the impossibility of 

using international judicial mechanisms against businesses, and when it is possible to sue 

businesses, such as before ICSID, International Court of Arbitration or the Permanent 

Court of Arbitration, these procedures are mainly oriented towards trade and investment 

disputes (and in some cases, these tribunals alleged a lack of competence to rule on 

human rights issues); in most of these cases, victims do not have standing to bring 

complaints, and international mechanisms rarely accept claims of remedy for violations of 

social or collective rights (Aaronson 2010; Bartels 2014; Folkensson 2013).512  

 

In addition, transnational human rights litigation (based on international private law)  has 

serious limitations because besides the above-mentioned national obstacles, by triggering 

the available transnational mechanisms against parent corporations, victims can hardly 

get effective remedy for human rights abuses perpetrated alongside their global value 

chains (Zerk 2010; 2014; Zumbanzen 2005; Vandenhole 2013, 2015; Augenstein 2010; 

Augenstein and Jagers 2016, Van Der Plancke et al 2016; Enneking et al. 2015; Skinner 

et al 2013 Pigrau Solé et al.2016; FRA 2017:11; Alvarez and Yannibas: 2016; Skinner 

2015; Weber and Baisch 2016). Belgium must follow EU Regulations on aspects referring 

to jurisdiction and applicable law513, whose obstacles and gaps have been extensively 

evaluated by the international literature (academic and from NGOs). Looking at the issue 

of jurisdiction, the main concern is the application of the forum non conveniens by national 

courts to avoid hearing claims of violations occurred in third countries.514 However, this 

doctrine has already been rejected by the EU, and by Belgium as well, and the forum 

necessitatis doctrine, favourable to victims, can also be applied in Belgium (European 

                                           
511 This is an incentive to choose civil courts to sue the State, but by using this action, it is not possible to ask 
for the annulment of the administrative act. 
512 A recent proposal has been launched to create a business and human rights arbitration panel to settle disputes 
in this area, but this is not a competence of Belgium (Cronstedt et.al. 2017). 
513 When Belgium has residual competence (this is, when EU rules or international treaties in force do not apply) 
national law applies (CIPL, Consular Code etc.)  
514 The Alien Tort Claim (ATC) was a reference judicial mechanism to file claims in the US against Corporations 
that perpetrated Human rights violations. However, the judgment on Kiobel found “that due to what it perceived 
as a lack of precedent in international law, corporations cannot be held liable for violations of customary 
international law in US courts under ATS litigation” and therefore the scope for ATS litigation has been severely 
diminished” (Van Castel 2014:127). 
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Commission 2015c:24-5; Zelk 2014: 65-ss; Kruger 2015). Regarding the scope of the 

applicable law, the main obstacle is that if a case is heard in Belgium, the applicable law 

will be the one of the country where the damage was caused (EU Regulation Rome II) and 

liability rules from host countries can be less favourable for victims. In addition, even if 

national courts may not apply host country rules if they violate public order, violations to 

international human rights standards are not explicitly included (Enneking 2016:65 and 

CoE 2016/3 point 40). Moreover, the rule that applies to environmental cases in which 

victims may choose between the law where the damage was produced or the one where 

the damage was caused is not applicable for human rights abuses either (FRA 2017:11; 

Alvarez and Yannibas: 2016; Augenstein and Jägers: 2016). Our analysis is not focused 

further on these topics because they must be reformed at the EU level. Therefore, we 

concentrate on the following aspects:  

 

First, victims or stakeholders (from third countries) encounter many obstacles to gather 

information515, to hold parent corporations accountable and to enforce foreign judgments 

that award a remedy when the offender (or directors of the condemned business) or the 

assets are under Belgian jurisdiction. The lack of judicial cooperation agreements with 

host countries where human rights violations by Belgian businesses (and their global value 

chains) are most likely is a serious barrier. In addition, the lack of effective mechanisms 

to hold parent corporations accountable in host countries make that host country policies 

(particularly developing countries) seek to lower human rights standards (labour or 

environmental conditions, or protection of indigenous rights) to attract foreign investors 

(Prihandono 2011: 101; ILA 2012, point 4).  

 

Second, the reform of the scope of Universal Jurisdiction (for violations of international 

humanitarian law) and the subsequent ruling of the BCC and of the ECtHR (referred to in 

the first part) rendered this option almost implausible and impossible for human rights 

abuses.  

 

Third, labour protection of posted workers to avoid THB is difficult because EU 

regulations on applicable law in labour contracts privileges the application of the law of 

the nationality of the parties and not the one where the work is executed. This is an 

obstacle because it creates a difference in treatment between posted workers and local 

workers (van Hoek 2014). Recent social inspections in the transport sector516 in Belgium 

and in the construction517 sector in France (among other Member States) have led to 

control abusive practices to implement “equal pay for equal work in the same place” in the 

EU. Although, these measures seem positive for workers, they can also be the source of 

discrimination against workers from these countries.  

 

Fourth, legal assistance and aid do not apply to third country residents (European 

Commission 2015c:27) which obstructs the possibility for victims from these countries to 

have access to remedy within the EU. For this reason, Belgium should widen the coverage 

of second line legal aid and assistance for them.   

 

Finally, a major barrier is that the judiciary does not always consider human rights 

issues in national proceedings, and this is even more difficult when a cross-border case 

is filed in Belgium. Judicial training has been measured at the EU level by looking at 

whether judges participate in continuous training activities in EU Law or in the law of 

another Member State (as a % of total number of judges). For this topic, Belgium reported 

                                           
515 In criminal cases, most cross-border regulations are also of EU resort. This is the case of the EU Directive 
regarding the European Investigation Order (EIO) in criminal matters that seeks judicial cooperation by 
promoting that decisions issued or validated by a judicial authority of a EU Member State be executed in other 
Member State when it is necessary to gather evidence, such as the one that is in possession of competent 
authorities of another Member State (cf. EU Directive 2014/41/ of the EP and of the Council of 3/4/2014). 
516 Cf. http://www.tijd.be/ondernemen/transport/Politie-in-actie-tegen-sociale-fraude-in-
transportsector/9872601?ckc=1&ts=1496618282 
517 http://www.lemonde.fr/economie-francaise/article/2017/03/16/l-instauration-d-une-clause-moliere-sur-les-
chantiers-suscite-de-fortes-polemiques_5095607_1656968.html 
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very low scores (less than 20%) (European Commission 2015a), which is probably even 

worse in human rights and transnational non-EU litigation. For this reason, awareness of 

business and human rights litigation should also be reached by training lawyers and judges 

on the possibilities under the present legal regulations.  
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BIO  Belgian Investment Company for Developing countries 
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CAT  Convention against Torture and Other Cruel Inhuman or Degrading 

Treatment or Punishment 

CAT-OP  Optional Protocol of the Convention against Torture  

CCPR   International Covenant on Civil and Political Rights 

CCPR-OP2-DP Second Optional Protocol to the International Covenant on Civil and 

Political Rights aiming to the abolition of the death penalty 

CED   Convention for the Protection of All Persons from Enforced Disappearance 

CEDAW  Convention on the Elimination of All Forms of Discrimination against 

Women 

CEL  Code of Economic Law 

CEPEJ   European Commission for the Evaluation of the Efficiency of Justice  

CERD  International Convention on the Elimination of All Forms of Racial 

Discrimination 

CESCR  International Covenant on Economic, Social and Cultural Rights 

CESCR-OP Optional protocol to the International Covenant on Economic, Social and 

Cultural Rights 

CJEU  Court of Justice of the European Union  

CIPL  Code of International Private Law 

CMW  International Convention on the Protection of the Rights of All Migrant 

Workers and Members of Their Families (Not signed by Belgium) 

CoE  Council of Europe 

CPAS  Centre public d'action sociale" 

CRC   Convention on the Rights of the Child 

CRC-OP-AC  Optional Protocol to the Convention on the Rights of the Child on the 

involvement of children in armed conflict 

CRC-OP-SC  Optional Protocol to the Convention on the Rights of the Child on the sale 

of children, child prostitution and child pornography 

CRPD  Convention on the Rights of Persons with Disabilities 

CSR  Corporate Social Responsibility 

ECHR  European Convention on Human Rights 

ECtHR  European Court of Human Rights 

ECRI  CoE European Commission against Racism and Intolerance ECRI 

EDFI   Association of European Development Finance Institutions 

EIO  European Investigation Order 

EIB  European Investment Bank  

EP  European Parliament  

ESCR  Economic, Social and Cultural Rights  

EU Charter     Charter of fundamental rights of the European Union 

EU  European Union  

FEDASIL Federal Agency for the reception of asylum seekers 

FPS Economy Belgian Federal Public Service Economy 

FRA  EU Agency for Fundamental Rights and Council of Europe  

FTAs  Free Trade Agreements 

GRECO CoE Group of States against Corruption 

GRETA  Group of Experts on Action against Trafficking in Human Beings  

GRI  Global Reporting Initiative 

HRDD  Human Rights Due Diligence  

HRIA  Human Rights Impact Assessments 

IBA  International Bar Association 

IBRD  International Bank for Reconstruction and Development 
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IHRL  International Human Rights Law 

ICJ  International Court of Justice 

ICSID  International Centre for the Settlement of Investment Disputes 

IDA  International Development Association of the World Bank 

IFC  International Finance Corporation of the World Bank 

IGWO  Intergovernmental Working Group  

IHRL  International Human Rights Law 

ILA  International Law Association 

ILO   International Labour Organisation 

IPL  International Private Law 

IPR  Intellectual Property Rights 

MIGA  Multilateral Investment Guarantee Agency of the World Bank 

MNEs   Multinational Enterprises  

MVO  Maatschappelijk Verantwoord Ondernemen. 

Myria   Belgian Federal Migration Centre 

NAP  National Action Plan 

NBN  Belgian National Standards Body  

NCP  National Contact Point (OECD) 

NGOs   Non-Governmental Organisations 

NHRI  National Human Rights Institutions 

NSA  Non-State Actors 

OCMW  Openbare Centra voor Maatschappelijk Welzijn 

RD  Royal Decree (Arrêté Royal/Koninklijk Besluit) 

SDG  Sustainable Development Goals 

SMEs  Small and medium sized enterprises 

SOE  State owned enterprises 

TDC  Trade for Development Centre  

TFEU  Treaty on the Functioning of the European Union  

THB  Trafficking in Human Beings  

UNGP  United Nations Guiding Principles on Business and Human Rights 

UNGC  United Nations General Comment 

UN HRC United Nations Human Rights Council 

UN PRI United Nations Principles for Responsible Investment  

UNIA   Inter-Federal Centre for Equal Opportunities 

UNOHCHR United Nations High Commissioner for Human Rights 

WEF  World Economic Forum  

WTO  World Trade Organisation 
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6 ANNEXES 

 

6.1 Ratification Status for Belgium523 

 

6.1.1 United Nations 

 

CAT - Convention against Torture and Other Cruel Inhuman or Degrading Treatment or 

Punishment 

CAT-OP - Optional Protocol of the Convention against Torture (Not yet ratified) 

CCPR - International Covenant on Civil and Political Rights 

CCPR-OP2-DP - Second Optional Protocol to the International Covenant on Civil and 

Political Rights aiming to the abolition of the death penalty 

CED - Convention for the Protection of All Persons from Enforced Disappearance 

CEDAW - Convention on the Elimination of All Forms of Discrimination against Women 

CERD - International Convention on the Elimination of All Forms of Racial Discrimination 

CESCR - International Covenant on Economic, Social and Cultural Rights 

CRC - Convention on the Rights of the Child 

CRC-OP-AC - Optional Protocol to the Convention on the Rights of the Child on the 

involvement of children in armed conflict 

CRC-OP-SC - Optional Protocol to the Convention on the Rights of the Child on the sale of 

children child prostitution and child pornography 

ICESCR –OP Optional Protocol to the Covenant on Economic, Social and Cultural Rights 

CRPD - Convention on the Rights of Persons with Disabilities 

Law of Treaties (VCLT) (26 and 30(4 (b), 53 and 64), 

UN Charter (103) 

 

6.1.2  International Labour Organisation524 

  

Core Conventions 

 

C029 - Forced Labour Convention, 1930 (29)   

C087 - Freedom of Association and Protection of the Right to Organise Convention, 1948 

(87)    

C098 - Right to Organise and Collective Bargaining Convention, 1949 (98)   

C100 - Equal Remuneration Convention, 1951 (100)    

C105 - Abolition of Forced Labour Convention, 1957 (No. 105)   

C111 - Discrimination (Employment and Occupation) Convention, 1958 (111)   

C138 - Minimum Age Convention, 1973 (138) Minimum age specified: 15 years   

C182 - Worst Forms of Child Labour Convention, 1999 (182)   

 

Governance (Priority) 

 

C081 - Labour Inspection Convention, 1947 (81)    

C122 - Employment Policy Convention, 1964 (122)   

C129 - Labour Inspection (Agriculture) Convention, 1969 (129)   

C144 - Tripartite Consultation (International Labour Standards) Convention, 1976 (144)  

 

 

  

                                           
523 http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?CountryID=17&Lang=EN 
524  For the technical ILO Conventions, Cf.  website. 
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6.2 Compliance with EU Directives related with Effective mechanisms of 

remedy 

 

EU Directive Transposition 

Legal aid and assistance  

Council Directive 2002/8/EC of 27/01/2003 on minimum common 

rules on legal aid for cross-border disputes 

Yes 

Access to information and Non-financial reporting  

Directive 2003/4 on access to information in environmental 

procedures. 

Yes 

Directive 2004/109/ on the harmonisation of transparency 

requirements in relation to information about issuers whose 

securities are admitted to trading on a regulated market 

Yes525 

Directive 2013/50/EU on non-financial statement stipulates that 

businesses should disclose information related to - at least - 

environmental matters, social and employee-related matters, respect 

for human rights, anti-corruption and bribery matters  

No 

Directive 2014/95/EU amending Directive 2013/34/EU on the 

disclosure of non-financial and diversity information by large 

undertakings and groups 

No 

 Directive of 18/12/2015 on the annual financial statements, 

consolidated financial statements and related reports of certain types 

of undertakings 

No 

Shareholders’ directive (2017) that amends Directive 2007/36/EC on 

the encouragement of long-term shareholder engagement. 

 

Mediation  

Directive 2008/52/EC on mediation in civil and commercial matters Yes 

THB  

Directive 2004/81/EC on the residence permit issued to third-country 

nationals who are victims of THB, to allow victims a period of 

reflection and recovery (CoE Convention on action against THB) 

 

Directive 2011/36/EU on preventing and combating trafficking in 

human beings and protecting its victims  

Yes526 

Labour protection   

Directive 2000/78/EC on a general framework for equal treatment in 

employment and occupation  

Yes 

Directive 2000/48/EC on implementing the principle of equal 

treatment between persons irrespective of racial or ethnic origin 

Yes 

Directive 2006/54/EC on the implementation of the principle of equal 

opportunities and equal treatment of men and women in matters of 

employment and occupation (recast) 

Yes 

Directive 2009/52/EC on minimum standards on sanctions and 

measures against employers of illegally staying third-country 

nationals 

Yes 

Directive 2014/67/EU on the enforcement of Directive 96/71/EC on 

posting of workers in the framework of the provision of services 

Yes 

Protection to victims of crime  

Directive 2004/80/EC on Compensation to Crime Victims Yes 

Directive 2012/29/EU set out minimum standards on “the rights, 

support and protection of victims of crime 

Yes 

Privacy protection  

                                           
525 Already replaced by the EU. 
526 Cf. Report of the European Commission (2016a) on THB 
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Directive 95/46/EC on the protection of individuals with regard to the 

processing of personal data and on the free movement of such data 

Yes 

Directive 2016/680 on the protection of natural persons with regard 

to the processing of personal data for the purposes of the prevention, 

investigation, detection or prosecution of criminal offences or the 

execution of criminal penalties. 

6/5/2018 

Public procurement   

Directive 2014/24/EU on sustainable public procurement Yes 

Directive 2014/23/EU on the award of concession contracts Yes 

Directive 2014/25/EU procurement by entities operating in the water, 

energy, transport and postal services sectors 

Yes 

Environmental damage   

Directive 2001/18/ on the deliberate release into the environment of 

genetically modified organisms 

Yes 

Directive 2004/35/CE on environmental liability about the prevention 

and remedying of environmental damage527 

Yes 

Directive 2006/118/ on the protection of groundwater against 

pollution and deterioration 

Yes 

Directive 2008/99/CE on the protection of the environment through 

criminal law 

Yes 

Consumer protection  

Directive 2009/22/EC on injunctions for the protection of consumers' 

interests528 

Yes 

 

Source: First part: Mapping  

 

 

 

 

 

 

  

                                           
527 : EU law upholds the rule of the polluter-pays principle and environmental liability, seeking the prevention 
and redress of wrong conducts, that in some cases are a criminal offence 
528 Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory 
collective redress mechanisms in the Member States concerning violations of rights granted under Union Law, 
OJ L 201, 26.07.2013   
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6.3 Accreditation of NHRI 2017 

 

 

 
 

Source : http://www.ohchr.org/Documents/Issues/HRIndicators/NHRI.pdf 

 


