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Application of Conventions and Recommendations 

IMF International Monetary Fund 
IPCS The International Programme on Chemical Safety 
IPIS International Peace Information Service 
ITUC International Trade Union Confederation 
MIGA Multilateral Investment Guarantee Agency 
NAP National Action Plan 
NAPE National Association of Professional Environmentalists - Uganda 
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NDB New Development Bank 
OAU Organisation of African Unity 
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OP Operational Policy 
OPAC Optional Protocol to the UN Convention on the Rights of the Child 

on Children in Armed Conflict 
OPIC Overseas Private Investment Corporation - USA 
OPSC Optional Protocol to the UN Convention on the Rights of the Child 

on the Sale of Children, Child Prostitution and Child Pornography 
PAD Project Appraisal Document 
PCDP  Public Consultation and Disclosure Plan 
PID Project Information Document 
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The ICC The International Criminal Court 
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UN Framework UN Protect, Respect, Remedy Framework 
UN HRC UN Human Rights Council 
UN WG United Nations Working Group on Business and Human Rights 
UNGA United Nations General Assembly 
UNGP UN Guiding Principles on Business and Human Rights 
UNHCR United Nations High Commissioner for Refugees 
UNICEF The United Nations Children’s Fund 
UNSC United Nations Security Council 
UNSG United Nations Secretary General 
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US SEC United States Securities and Exchange Commission  
USGS United States Geological Survey 
WBG The World Bank Group 
WHO World Health Organisation 
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1 CHAPTER 1 - INTRODUCTION, THEORY AND METHODS 

1.1 Background 
Childhood is described as a period characterized by “rapid physical and 

psychological development” that dictates different “survival and developmental rights … from 

those of adults”.1 Because of the rapid physical and psychological development that takes 

place during childhood, the non-realization of a child’s right to, for instance, adequate food 

and nutrition, healthcare services or education can have long-term negative impacts lasting 

well beyond childhood. In addition, children are at a higher risk for abuse, exploitation and 

are affected particularly severely by emergency situations, which include not only disasters 

but also conflicts and hostilities. The specific nature of childhood also renders children more 

susceptible to being adversely affected by corporate policies in the domains where children 

and companies are in direct contact. Moreover, children are particularly disadvantaged in an 

asymmetric configuration in that “although [their] rights are frequently directly affected by 

business activity, children themselves are usually dependent on adults to influence company 

or government decisions.”2 Such is also true with regards to international financial institutions 

of global or regional nature.3 

Socio-economic conditions have a direct bearing on how children live, whether they 

have to work, whether they have leisure time or even more basically, access to food and 

housing. The enjoyment of the rights set forth in the Convention on the Rights of the Child 

(CRC), including their civil and political rights, depend indisputably on whether adequate 

resources are at the disposal of children, their families and communities in which they live. 

Children’s access to resources such as food and clean water, housing, healthcare and 

education might be put at risk by actors that are outside the reach of redress and recourse 

by virtue of their unclear status in international law. Given the ever-growing constellation of 

actors beyond nation States that engage in ventures with the potential to jeopardize the 

enjoyment of rights by adults and children alike, addressing what the obligations of such 

actors for human rights are and how responsibility for violations can be attributed and 

distributed has emerged as a core field of inquiry and research. Of course, businesses and 

financial institutions do and can play a role in the realization of children’s rights and have the 

potential to generate positive children’s rights impacts. While that aspect of the corporate 
                                            
1 UNICEF, The Global Compact and Save the Children, “Executive Summary of Mapping of Links between 
Business and Children’s Rights”, 21 April 2011, 3. 
2 UNICEF, The Global Compact and Save the Children, “Executive Summary of Mapping”, supra note 1. 
3 I define “international financial institutions” as those whose membership is composed of multiple States and that 
are not affiliated to or managed by one state party. Those international financial institutions whose membership is 
limited to one region are thus defined as regional IFIs (for example: AfDB, ADB, IDB or EIB), while those whose 
membership is not regionally-limited are called global IFIs (for example: WBG, IMF). 
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relationship to children’s rights is beyond the scope of this study, the conditions under which 

those positive impacts may be generated are inextricably linked to whether and to what 

extent these actors are considered duty-bearers. 

The present study focuses on businesses and financial institutions (both of global 

and regional nature) that are significant players determining outcomes that may either be 

favourable or unfavourable for the exercise of children’s rights in particular and human rights 

in general. These entities have the power and the potential to engage in, support or promote 

activities that may prove either beneficial or harmful to persons directly or indirectly affected 

by these activities. Given that the primary domain of activity of all these actors is economic, 

the link that exists between their activities and the enjoyment of economic and social rights is 

very difficult to refute. 

While mainstream legal scholarship continues to insist on a conservative State-

centric reading of international law, there is also growing scholarly recognition that the 

distribution of power in the international arena is no longer accurately reflected in the 

dominant reading of international law. In parallel, many scholars have argued in recent years 

for widening the scope of international law to include actors beyond sovereign states such as 

intergovernmental organizations, companies, NGOs and even individuals. 4  Though 

international relations theoreticians had begun discussing theories of ‘transnational relations’ 

in the early 1970s, 5  legal scholars largely remained true to a black letter reading of 

international law, which demoted any non-State actors to a position of legal irrelevance. 

Despite the fact that ‘transnational relations’ theories did not succeed in gaining a stronghold 

in the international relations literature and soon met with the revival of State-centred theories 

that once again placed the state in the centre of political analysis6, they were precursors to 

                                            
4 See inter alia: Philip Alston (ed), Non-State Actors and Human Rights, Oxford University Press, 2005; Andrew 
Clapham, Human Rights Obligations of Non-State Actors, Oxford University Press, 2006; Olivier De Schutter 
(ed), Transnational Companies and Human Rights, Hart Publishing, 2006; Rosemary Higgins, Problems and 
Process: International Law and How We Use It, Oxford University Press, 1994; Nicola Jägers, Corporate Human 
Rights Obligations: In Search Of Accountability, Intersentia, 2002; H. J. Steiner, Philip Alston and Ryan Goodman 
(eds), International Human Rights in Context: Law, Politics, Morals, (3rd Ed.), Oxford University Press, 2008; 
Adam McBeth, International Economic Actors and Human Rights, Routledge, 2011; Surya Deva and David 
Bilchitz, (eds), Human Rights Obligations of Business: Beyond the Corporate Responsibility to Respect?, 
Cambridge University Press, 2013; Sanae Fujita, The World Bank, Asian Development Bank and Human Rights 
Developing Standards of Transparency, Participation and Accountability, Edward Elgar, 2013; David Jason Karp, 
Responsibility for Human Rights: Transnational Corporations in Imperfect States, Cambridge University Press, 
2014; Willem Van Genugten, The World Bank Group, the IMF and Human Rights, Intersentia, 2015; Wouter 
Vandenhole (ed), Challenging Territoriality in Human Rights Law: Building Blocks for a Plural and Diverse Duty-
Bearer Regime, Routledge, 2015. 
5 The leading influence on Anglophone literature is Robert O. Keohane and Joseph S. Nye’s edited volume on 
Transnational Relations. (Robert O. Keohane and Joseph S. Nye (eds), Transnational Relations and World 
Politics, Harvard University Press, 1971.) 
6 Thomas Risse-Kappen, “Introduction” in Thomas Risse-Kappen, Bringing Transnational Relations Back in: Non-
state actors, Domestic Structures and International Institutions, Cambridge University Press, 1999, 17. 
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what is a new awakening and a renewed interest in non-state processes and actors which 

was spurred in the last two decades by debates on globalization.  

The premise that nation States are the sole addressees of international law has been 

strongly shaken with challenges arising from interdependence and mobility brought about by 

globalization. Although States are not and will not –at least in the foreseeable future- 

become obsolete, other actors besides the State have been gaining not only political but 

also economic power. It is difficult to focus only on States in attempting to find solutions to 

today’s human rights challenges.  The rapid rise of new actors with de facto political, 

economic and even military power is a reality that needs to be reckoned with, both politically 

and legally. These actors outside or beyond the State may range from intergovernmental 

organizations to multinational/transnational corporations and even to armed non-State 

groups. These “not a State”7 actors may operate in ways that limit the jurisdiction of nation 

States and more significantly have a bearing on individuals’ enjoyment of human rights. In 

the absence of binding international rules determining the margins of this power, many of 

these actors that operate transnationally have now for many years enjoyed a ‘free for all’ 

regime that effectively allowed them to escape scrutiny. The resulting situation was one 

where regulation was at the discretion of these actors themselves, as they considered 

appropriate. Such a scenario has been proven to be insufficient to ensure the enjoyment of 

human and specifically children’s rights. Some authors, like Chris Jochnick, have drawn 

attention early on to the new power scales that are dominated less and less by States: 

The exclusive concern with national governments not only distorts the reality of the growing 
weakness of national-level authority, but also shields other actors from greater 
responsibility. The focus on state responsibility also creates a false sense of rigidity or 
inevitability about social and political hierarchies and existing inequities.8 

In this respect, the present study does not refute the central role of States as recognized in 

the traditional conceptions of international law. However, the study also seeks to engage 

with businesses and financial institutions of transnational reach in so far as they share 

children’s rights duties with States. 

States continue to serve an important function in society, both domestically and 

internationally. It goes without saying that States continue to play an important role in the 

domestic and international protection and promotion of children’s rights. Often, States are 

the exclusive authors of the very domestic and international laws by which they themselves 

and others are bound. They can also cooperate internationally to carry out their 
                                            
7 The “not a State” comment is a homage to Philip Alston’s seminal article on non-State actors: “The “Not-a-Cat” 
Syndrome: Can the International Human Rights Regime Accommodate Non-State Actors?” in Philip Alston (ed), 
Non-State Actors and Human Rights, Oxford University Press, 2005, 3-36. 
8 Chris Jochnick, “Confronting the Impunity of Non-State Actors: New Fields for the Promotion of Human Rights.” 
Human Rights Quarterly, Vol. 21, No. 1, 56-79, 1999. 
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responsibilities to protect and fulfil human rights.9 Hence, arguing for a more dynamic legal 

approach that recognizes actors beyond the State as human rights duty-bearers does not 

diminish the significance of States but may as well underpin their position by allowing for 

strengthened regulation of businesses and financial institutions both domestically and 

transnationally. 

Having introduced the background to the study, the present chapter first outlines the 

research questions informing the study before exploring its theoretical framework and 

research methods. 

1.2 Research Questions 
The study was born out of the desire to respond to the real life challenges posed by 

the implementation of children’s rights across the globe, perpetuated by the increasingly 

strong reach of economic actors through global supply chains, power vacuums and lack of 

accountability mechanisms at the State level, alongside multiplying consumption pressure on 

world’s resources causing the further disenfranchisement of world’s most marginalized 

populations. These challenges of children’s rights implementation have given rise to a 

number of legal questions regarding rights and obligations. Whereas children theoretically 

have the rights as enshrined in international covenants and conventions, including the 

almost universally ratified CRC, the question of how the corresponding obligations should be 

envisaged to take into account the current realities with a view to realizing these rights in 

practice remains unresolved. The study makes a contribution towards resolving the question 

of children’s rights duty-bearers besides and beyond those of the State, by focusing on the 

obligations of what will be termed corporate and corporate-like actors (CCLAs) and their 

corresponding responsibility when violations occur. Because the study aims to tackle a real-

life legal challenge, it was designed to incorporate real-life cases to provide a practical 

perspective for the normative response to this legal challenge. This section defines concepts 

used in the study, sets out the research questions addressed by the present study, starting 

with the primary research question and continuing on to the secondary and tertiary research 

questions. The primary research question constitutes the raison d’être of the study.  

                                            
9 The two topics of “external obligations” and “international cooperation” have been at the forefront of the human 
rights agenda in the recent years. On this topic, works by Felipe Gomez Isa (“Transnational Obligations in the 
Field of Economic, Social and Cultural Rights”, Revista Electrónica de Estudios Internacionales, No. 18, 
December 2009), Wouter Vandenhole (“Economic, Social and Cultural Rights in the CRC: Is There a Legal 
Obligation to Cooperate Internationally for Development?”, The International Journal of Children's Rights, Vol. 17, 
No. 1, 2009) and George Kent (“Global Obligation for Children’s Rights”, June 18, 2007, 
http://www.crin.org/en/docs/George_Kent_global_obligations.pdf) are noteworthy. 
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1.2.1 Definitions 

The terms “obligation” and “responsibility” are used in the meaning given to the two 

terms in public international law. Although the word responsibility has recently been used by 

frameworks such as the UN Guiding Principles (UNGP) in its ordinary meaning to stand in 

for international legal terms with stronger effect such as obligations or duties, this 

dissertation defines responsibility as responsibility for a wrongdoing, as is done in the law on 

responsibility. Thus, obligations and duties refer to the primary norms by which actors are 

bound, while responsibility refers to secondary norms through which actors are held 

accountable for the wrongdoings or more simply put, the breaches of the primary norms. 

1.2.1.1 Corporate-like Actors 

The use of ‘corporate-like’ as a term to denote an entity that has hybrid 

characteristics may be likened to the use of the concept ‘state-like’ to describe non-State 

actors that possess certain qualities routinely ascribed to States, such as the “exercise of 

control over a given territory or seizure of political power”.10 In fact, the term State-like has 

been used “even if [these non-State actors] lack all of a sovereign State's attributes, and [do] 

not enjoy recognition by other States, or membership in international organizations”.11 In the 

same vein, an actor that displays hybrid characteristics including those routinely belonging to 

corporations or undertakes corporate-like functions may be termed corporate-like even if it 

lacks all elements of a corporation or possesses attributes that are best categorised under 

another legal heading such as ‘international organisation’.  

The term ‘international financial institutions’ or IFIs has become synonymous with the 

Bretton Woods Institutions, namely the World Bank Group (WBG) and the International 

Monetary Fund (IMF). Yet, today, development finance institutions are much more 

diversified. In the context of this study, global financial institutions refer to international 

development banks and private sector equity and risk financing institutions that have 

operations of global reach such as the institutions under the WBG umbrella, including the 

IBRD, IDA, IFC and MIGA. Financial institutions of regional nature, on the other hand, 

comprise all regional development banks or regional private sector lending mechanisms 

such as the ADB, the AfDB or the EIB. By defining regional and global financial institutions 

under the heading of corporate-like actors, there is a clear choice to exclude other 

development-related actors such as those engaged in macroeconomic policy (for instance, 

                                            
10 William A. Schabas, “State Policy as an Element of International Crimes”, The Journal of Criminal Law & 
Criminology, Vol. 98, No. 3, 954. 
11 Schabas, “Punishment of Non-State Actors in Non-International Armed Conflict”, Fordham International Law 
Journal, Vol. 26, No. 4, 2002, 916. 
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the IMF) and those whose rationale is primarily to assist in the elaboration of policies, for 

instance in the fields of development or trade (such as the UNDP or UNCTAD). 

Public international law traditionally classifies financial institutions of global or 

regional reach as international organisations, of which one broad definition is 

“intergovernmental organizations, created by states, usually by means of a treaty, in order to 

exercise a task or function that states themselves are unable or unwilling to perform”.12 The 

rationale for the establishment of international organisations has long been understood and 

explained in functionalist terms focusing on a ‘principal-agent’ paradigm based on “the basic 

insight that international organizations are functional entities, set up to perform specific tasks 

for the greater good of mankind and, as such, in need of legal protection”.13 

Furthermore, international organisations are routinely accepted as subjects of 

international law and as international legal persons. 14  Public international law has not 

problematized the granting of privileges and immunities to international organisations as 

functional delegates of States and as international legal persons in their own right, based on 

these privileges and immunities being considered an extension of States’ conferral of certain 

powers to these institutions. This is what Klabbers terms the “genius of functionalism”: 

[i]t presents international organizations as neutral and a-political, solely functional entities, 
which do not compete with states over the good life but, instead, help to achieve it once it is 
decided what the good life shall be and which can serve the interests of all precisely by 
focusing on a specific function. Since the interests of all are being served, it follows that the 
functioning of organizations must be facilitated by the law and, from this, stem such staples 
of functionalist teachings as the doctrines of attributed and implied powers or the existence 
of privileges and immunities.15 

The immunities enjoyed by development finance institutions are routinely set out in 

their constitutive agreements. The immunities at the institutional level include immunity from 

judicial proceedings 16 , immunity of assets from search, requisition, confiscation, 

expropriation or any other form of seizure, 17  inviolability of archives, 18  immunities from 

                                            
12 Jan Klabbers, International Law (2nd edition), Cambridge University Press, 2017, 90. 
13 Klabbers, “The EJIL Foreword: The Transformation of International Organizations Law”, EJIL, Vol.  26, 2015, 
11. 
14 Their being considered subjects of international law and international legal persons in what may be deemed a 
rather circular fashion is explored in further detail through the ICJ’s Reparation Opinion of 1949 in Section 3.1.2. 
15 Klabbers, “The EJIL Foreword”, supra note 13, 18. 
16 E.g. IBRD, Articles of Agreement, Article VII Status, Immunities and Privileges, Section 3; IDA, Articles of 
Agreement, Article VIII Status, Immunities and Privileges, Section 3; MIGA, Convention Establishing the 
Multilateral Investment Guarantee Agency (MIGA), Chapter VII Status, Immunities and Privileges, Article 44; IFC, 
Articles of Agreement, Article VI Status, Immunities and Privileges, Section 3; African Development Bank (AfDB), 
Agreement Establishing the African Development Bank, Chapter VII Status, Immunities, Exemptions and 
Privileges, Article 52; Asian Development Bank (ADB), Agreement Establishing the Asian Development Bank 
(ADB Charter), Chapter VIII Status, Immunities, Exemptions and Privileges, Article 50. 
17 E.g. IBRD, Articles of Agreement, Article VII Status, Immunities and Privileges, Section 4; IDA, Articles of 
Agreement, Article VIII Status, Immunities and Privileges, Section 4; MIGA, Convention Establishing the 
Multilateral Investment Guarantee Agency (MIGA), Chapter VII Status, Immunities and Privileges, Articles 44-45; 
IFC, Articles of Agreement, Article VI Status, Immunities and Privileges, Section 4; African Development Bank 
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taxation 19 . Immunities also extend to natural persons involved in these institutions’ 

operations including, for instance, “[a]ll governors, executive directors, alternates, officers 

and employees” who enjoy immunity “from legal process with respect to acts performed … in 

their official capacity, … from migration restriction, registration requirements and national 

service obligations” as well as from travel restrictions.20 

The immunity accorded to development finance institutions is often considered 

absolute immunity. 21  Yet, despite the broad expressions of immunity in founding 

agreements, the drafters have followed a model similar to commercial banks, allowing 

judicial proceedings to be brought against these institutions by private individuals, 

particularly as regards their commercial dealings. The scope of activities that may be 

challenged at courts of course differ depending on the institution. For instance, IBRD and 

IFC agreements broadly allow for judicial actions to be brought in “a court of competent 

jurisdiction” in countries where the institutions have offices, appointed agents “accepting 

service or notice of process” or have “issued or guaranteed securities”.22 The ADB qualifies 

the exceptional permission for legal process “in cases arising out of or in connection with the 

exercise of its powers to borrow money, to guarantee obligations, or to buy and sell or 

underwrite the sale of securities”.23 More restrictively, the Agreement Establishing the AfDB 

only allows for judicial proceedings “in cases arising out of the exercise of its borrowing 

powers.24 By measure of their limited immunity against judicial proceedings, multilateral 

development banks may be distinguished from other entities under the legal heading of 

‘international organisations’: their immunity is absolute only vis-à-vis member States and 

limited in so far as they engage in commercial activities that may impact private individuals.25   

Yet, when immunity is applied in practice, courts in domestic jurisdictions tend to 

follow the absolute immunity approach. For example, while the US Foreign Sovereign 

                                                                                                                                        
(AfDB), Agreement Establishing the African Development Bank, Chapter VII Status, Immunities, Exemptions and 
Privileges, Articles 53-54; ADB, ADB Charter, Chapter VIII, Articles 51 and 53. 
18 E.g. IBRD, Articles of Agreement, Article VII, Section 5; IDA, Articles of Agreement, Article VIII, Section 5; 
MIGA, Convention Establishing the MIGA, Chapter VII, Article 46; IFC, Articles of Agreement, Article VI, Section 
5; AfDB, Agreement Establishing the AfDB, Chapter VII, Article 53; ADB, ADB Charter, Chapter VIII, Article 52. 
19 E.g. IBRD, Articles of Agreement, Article VII, Section 9; IDA, Articles of Agreement, Article VIII, Section 9; 
MIGA, Convention Establishing the MIGA, Chapter VII, Article 47; IFC, Articles of Agreement, Article VI, Section 
9; AfDB, Agreement Establishing the AfDB, Chapter VII, Article 57; ADB, ADB Charter, Chapter VIII, Article 56. 
20 E.g. IBRD, Articles of Agreement, Article VII, Section 8; IDA, Articles of Agreement, Article VIII, Section 8; 
MIGA, Convention Establishing the MIGA, Chapter VII, Article 48; IFC, Articles of Agreement, Article VI, Section 
8; AfDB, Agreement Establishing the AfDB, Chapter VII, Article 56; ADB, ADB Charter, Chapter VIII, Article 57. 
21 Klabbers, “The EJIL Foreword”, supra note 13, 14. 
22 IBRD, Articles of Agreement, Article VII, Section 3, and IFC, Articles of Agreement, Article VI, Section 3. 
23 ADB, ADB Charter, Chapter VIII, Article 50(1). 
24 AfDB, Agreement Establishing the AfDB, Chapter VII, Article 52(1). 
25 IBRD, Articles of Agreement, Article VII, Section 3; IFC, Articles of Agreement, Article VI, Section 3; AfDB, 
Agreement Establishing the AfDB, Chapter VII, Article 52(2); ADB, ADB Charter, Chapter VIII, Article 50(2). 
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Immunities Act includes an exception for commercial activities,26 its counterpart applicable to 

international organisations (International Organizations Immunities Act of 1945) does not 

qualify or limit immunity even in the case of “international organizations, such as the 

International Finance Corporation, International Monetary Fund, or World Bank, whose 

activities could be characterized as nearly entirely ‘commercial’ in nature”.27 Recently, two 

cases based on human rights claims were brought against the IFC at the District of 

Colombia in the US, where the institution is headquartered.28 The first case was filed on 

behalf of Indian fishermen and farmers in the Gujarat region, alleging that a power plant 

financed in part by the IFC had disrupted their livelihoods.29 The District Court judge ruled 

that the IFC was immune from the suit and “dismiss[ed] plaintiffs’ complaint in its entirety”.30 

The ruling, which extended absolute immunity to the IFC was upheld by the US Court of 

Appeals for the District of Columbia.31 A second case was filed on behalf of farmers in 

Honduras against the IFC and IFC Asset Management Company for extending financing to 

palm oil plantations of the Dinant corporation, that is allegedly implicated in the violence in 

the Bajo Aguán valley, including “murders, torture, assault, battery, trespass, unjust 

enrichment and other acts of aggression” that also involved the company’s private security 

forces.32 Currently ongoing at the US District Court for the District of Columbia, the outcome 

of the case is likely to reaffirm the absolute immunity standard currently applied in the US. 

Klabbers distinguishes the capacity of an international organization and its 

competences. Accordingly, while international organisations may have broad-ranging legal 

capacity to engage in various activities, their capacity is limited by their functional 

                                            
26 United States of America, Foreign Sovereign Immunities Act, 1976, 28 U.S. Code § 1605(a)(2)- General 
exceptions to the jurisdictional immunity of a foreign state. 
27 Aaron I. Young, “Deconstructing International Organization Immunity”, Georgetown Journal of International 
Law, Vol. 44, 339. 
28 Previously, cases had been brought in the US against financial institutions by consultants, potential investors, 
corporate borrowers and employees.  
29 Claire Provost and Matt Kennard, “World Bank lending arm sees off lawsuit by Indian fishermen”, The 
Guardian, 30 March 2016, https://www.theguardian.com/global-development/2016/mar/30/world-bank-lending-arm-ifc-sees-
off-lawsuit-by-indian-fishermen-power-plant.  
30 US District Court for the District of Columbia, Budha Ismail Jam, et al. v. IFC, 24 March 2016. 
31 US Court of Appeals for the District of Columbia Circuit, Budha Ismail Jam, et al. v. IFC (Appeal), 23 June 
2017. (The concurring opinion by Circuit Judge Pillard questioned the doctrine based on which the case was 
decided, arguing that previous cases which remain binding law were wrongly decided and may in fact be revisited 
because they allow for too broad a notion of immunity applicable to international organisations: “We took a wrong 
turn in Atkinson when we read the IOIA to grant international organizations a static, absolute immunity that is, by 
now, not at all the same ‘as is enjoyed by foreign governments,’ but substantially broader.” Plaintiffs have since 
petitioned the Court for an “en banc” rehearing of the case to review to applicable doctrine. (Earthrights 
International, “Judge Declares World Bank Immunity Cases ‘Wrongly Decided’; Indian Plaintiffs Ask D.C. Circuit 
Court of Appeals to Review ‘Absolute Immunity’ Doctrine”, 25 July 2017, https://www.earthrights.org/media/judge-
declares-world-bank-immunity-cases-wrongly-decided-indian-plaintiffs-ask-dc-circuit)).  
32 Claire Provost, “Farmers sue World Bank lending arm over alleged violence in Honduras”, The Guardian, 8 
March 2017, https://www.theguardian.com/global-development/2017/mar/08/farmers-sue-world-bank-lending-arm-ifc-over-
alleged-violence-in-honduras.  
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competences. 33  This being said, it is argued that international organisations, including 

development finance institutions, have been acquiring competences rendering de facto 

mandates broader and broader, leading to what may be called an ever-expanding mission.34 

Of course in time, the ever-expanding mission may result in the inappropriateness of the 

mission for the purposes of the organisation, the lack of resources to accomplish this 

expanding mission and issues linked to a lack of legitimacy to perform such mission.35 

Functionalism’s focus on the “relationship between organizations and their members” 

has rendered it quasi-mute when confronted with “legal issues that could not be cast in 

terms of that relationship … [including] organizational issues (such as staff relations, 

relations between organs) and, most prominently perhaps, to the situation of third parties”.36 

In response to the inadequacies of construing international organisations merely as agents 

of States that primarily have a relationship with the latter, a three-fold transformation is 

argued to be taking place in the law of international organisations, by and large due to the 

recognition that third party claims against these organisations merit real attention: firstly, a 

relaxation of the immunity hitherto applied to international organisations; secondly, the 

opening up of international organization activity and decisions to judicial review in domestic 

or regional settings; and thirdly, a move towards more accountability and thus eventually, 

responsibility.37 In this vein, Bradlow aptly notes that functional immunity for international 

organisations has now lost its rationale: 

First, IOs have expanded the scope of their activities to include operations that involve 
exerting direct authority over and/or directly impacting the lives of individual citizens and 
communities. As a result of these expanded operations and the fact that their functional 
immunity has not been reduced, IOs are currently operating with less public accountability 
than governments. Second, developments in human rights law since the Second World War 

                                            
33 Jan Klabbers, International Law, supra note 12, 110. 
34  This has been termed “mission-creep” in the literature. In fact, from a game theory perspective, the 
phenomenon of the ever-expanding mission may be explained by the preference of those engaged in joint action 
to reduce transaction costs to themselves by outsourcing action to an international organisation in which they 
already cooperate. By doing so, they are not put under further pressure to dispense their own resources. Another 
reason might revolve around the independent interest of international bureaucracies in expanding the mission of 
their organization. A third reason is that the initial success of an international organisation in its mission may 
result in a demand for more complex missions. (Robert Z. Lawrence, “International Organisations: The Challenge 
of Aligning Mission, Means and Legitimacy”, World Economy, Vol. 31, No. 11, November 2008, 1455-1470.) 
35 Following Lawrence, “International Organisations: The Challenge of Aligning Mission, Means and Legitimacy”, 
supra note 34. For instance, one critic stated earlier: “By now, [the World Bank’s] mission has become so 
complex that it strains credulity to portray the bank as a manageable organization. The bank takes on challenges 
that lie far beyond any institution's operational capabilities. The calls for greater focus through reform seem to 
produce little beyond conferences and consternation, since every program has a dedicated constituency resisting 
change” (Jessica Einhorn, “The World Bank’s Mission Creep”, Foreign Affairs, Vol. 80, No. 5. September/October 
2001, https://www.foreignaffairs.com/articles/2001-09-01/world-banks-mission-creep). In response, though, it has been 
argued that “[i]f the World Bank's operational agenda is now more comprehensive and inclusive, it is not due to 
‘mission creep.’ Rather, it reflects a change in the nature of its business and a renewed focus on improving the 
overall development enterprise.” (Robert Picciotto, “Banking on Reform”, Foreign Affairs, Vol. 81, No. 1, 
January/February 2002, https://www.foreignaffairs.com/articles/2002-01-01/banking-reform). 
36 Klabbers, “The EJIL Foreword”, supra note 13, 11. 
37 Klabbers, “The EJIL Foreword”, supra note 13, 75-76. 
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mean that individuals now have rights that are cognizable under international law. One of 
these rights is the right to an effective remedy. IO immunity is also becoming politically 
untenable. IOs cannot credibly continue to advocate that their member states should respect 
human rights and practice good governance while they fail to respect their stakeholders‘ 
right of access to an effective remedy.38 

The corresponding conclusion is that “the doctrine of functional immunity needs updating” in 

line with the expansion of organisational competences,39 which is also essential for ensuring 

judicial review and accountability, the other two elements of the three-fold transformation. 

Against the background of this transformation, the present study further departs from 

the traditional public international outlook on development finance institutions as 

international organisations closely linked to States and focuses on their hybrid nature, 

highlighting not legal form but practical substance. I recognize that it may be unconventional 

to define financial institutions as corporate-like actors given that their membership consists 

exclusively of States.  

The study seeks to provide a common de lege ferenda perspective applicable to 

corporate actors and development finance institutions based on the ways in which these 

entities function on the ground and on how child rights-holders experience the impacts of 

their activities and decisions. There are two reasons why the traditional characterisation of 

development finance institutions as international (development) organisations is 

unsatisfactory for the purposes of the current study.  Firstly, the category of ‘international 

organisations’ is broad-brush. The United Nations and its affilitated institutions, the Council 

of Europe, the World Bank, the World Trade Organisation, the Organisation of Economic 

Cooperation and Development, Association of Southeast Asian Nations are all international 

organisations. Yet, there is great variation between these institutions as regards their 

mandates, sectors of activity, operational competences, and the level of autonomy they 

enjoy from their member States in decision-making and implementation. While the variations 

have a strong bearing on how these institutions interact with rights-holders and affect the 

enjoyment of human rights on the ground, the legal category of ‘international organisations’ 

does not allow distinctions to be drawn at the conceptual level based on these variations. 

Secondly and more fundamentally, categorising development finance institutions as 

‘international organisations’ masks their hybrid nature that combines elements of the 

corporate form with intergovernmental structures. This hybrid nature is, in fact, the very 

reason why it makes sense to bring together corporate actors and development finance 

institutions –two traditionally distinct legal types of actors- in the normative inquiry about how 

                                            
38 Daniel D. Bradlow, “Using a Shield as a Sword: Are International Organizations Abusing their Immunity?”, 
Temple International and Comparative Law Journal, Vol. 31, 2017, 47. 
39	Bradlow, “Using a Shield as a Sword”, supra note 38, 47. 
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human rights law should respond to the actual challenges that these actors pose, both 

individually and in concert, as is often the case. 

The term ‘corporate-like actor’ is not intended as a legal term to replace ‘international 

organisations’ or to downplay the legal differences between the two types of actors from the 

viewpoint of public international law. In fact, the term serves to highlight the functional 

commonalities from the perspective of the rights-holder, especially when these otherwise 

legally distinct entities engage in joint ventures. The intent and the assertion to move past 

legal fiction and to refashion legal thinking more in tune with realities necessitate an 

engagement with our subjects of study that goes above and beyond convention. The coining 

of the term ‘corporate-like’ is one such attempt. 

It may seem incongruous at first glance to argue that development finance 

institutions are corporate-like actors40 when literature on public international law suggests, if 

anything, that they are State-like.41 There are, however, very good reasons for doing so. 

Firstly, although their shareholders are States and their Boards of Directors represent a 

geographical composition of States, multilateral development finance institutions are more 

than simple instruments of their shareholding States and thus, actors in their own right. 

Secondly, because multilateral development finance institutions are specialized economic 

institutions, their modus operandi is more closely linked to that of corporations. They employ 

professional staff and focus on corporate-like performance in carrying out their daily 

operations. Thirdly, both corporations and corporate-like actors are linked in the way they 

operate on the ground, in that they are often found to be collaborating in financing 

relationships either directly or through intermediaries, as is demonstrated by the case 

illustrations in this study. As such, businesses and financial institutions have composite or 

collective impacts that are not dissectible. Each of the three bases for the reliance on the 

term “corporate-like actors”, namely the form, the function and the relationships, to highlight 

the hybrid characteristics of these development finance institutions will be explored in further 

detail below.  

                                            
40 While I would not conclude that a development finance institution like the WB is a business enterprise or should 
be considered as such for any purpose, it has elsewhere been argued that the WB should be considered on a par 
with business enterprises and not States with regards to its relationship to the UN Guiding Principles on Business 
and Human Rights, based on the premises that it lacks territorial sovereignty, is reined by the political prohibition 
and is profit-seeking although it demonstrates State-like qualities of immunity and is controlled by states. (see: 
Meghan Natenson, “The World Bank Group’s Human Rights Obligations Under the United Nations Guiding 
Principles on Business and Human Rights”, Berkeley Journal of International Law, Vol. 33, No. 2, 2015, 489-
525). 
41 This is based on the functionalist idea outlined above that international organisations are agents of States 
(principals) and are therefore entitled to an extension of State-like powers, privileges and immunities, discussed 
supra. 
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1.2.1.1.1 Form: Actors in their Own Right 

Fully appreciating the term ‘corporate-like’ first requires dissecting the corporation as 

a form. The critical appraisal of what the corporate form entails allows us to situate 

development finance institutions in relation to the corporate form and to flesh out their 

‘corporate-like’ attributes and functions.  

The notion of the ‘corporation’ is a protean one, largely dependent on the disciplinary 

lens through which the object is viewed. For almost half a century now, the discipline of 

sociology has viewed the corporation as an institution made up constituent elements 

(whether these elements are individual persons, States or others).42 The term corporate 

actor in social science comes from the very notion of a corpus or a body of constituent parts 

that becomes more than a sum of its parts. Coleman argued in his seminal work The 

Foundations of Social Theory, echoing the functionalist outlook onto organisations, that 

“minimal corporate actor is created when principal and agent are two different persons".43 

Accordingly, the corporate actor has two essential features: the constituent elements of the 

corporate actor are “not substitutable for it as an actor” and the actor is structurally 

composed of positions even if these positions may be occupied by persons (or constituent 

elements).44 In fact, the rise of the ‘corporate actor’ alongside natural persons on the social 

plane has been hailed as a great modern transformation, based on law’s pivotal recognition 

of the corporate actor as a separate entity. 45  One key aspect of this great modern 

transformation is the socially constructed nature of the corporation.46 Following Coleman, 

‘corporate actors’ would thus include any socially constructed organisation embodying a 

principal-agent relationship such as “nation states, business firms, churches, towns, trade 

unions, consumer advocacy organizations, and many more”.47 

Coleman went on to argue from an epistemic viewpoint that what distinguished the 

political, economic, social and other realms (such as the legal realm) from one another was 

“not the kinds of actors which populate[d] them, but the kinds of institutions which combine 

                                            
42 James Coleman was the frontrunner in the inspection of the ‘corporation’ and the corporate actor as a distinct 
form of social participation. In fact, Coleman argued that the corporate actors possess power as a function of the 
exercise of control over resources that their members transfer to them (James S. Coleman, Power and the 
structure of society, Norton, 1974). 
43 Coleman, The Foundations of Social Theory, The Belknap Press of Harvard University Press, 1990, 451. 
44 Coleman, “The Vision of Foundations of Social Theory”, Analyse & Kritik, Vol. 14, 1992, 117-128, 117. 
45 Coleman, “The Vision of Foundations of Social Theory”, supra note 44. (Of course, Coleman writing almost 
three decades ago did not apply his proposed social theory to international relations or to the rise of different 
corporate actors in the international legal plane. This has been undertaken by other scholars from outside of the 
field of sociology.)  
46 Coleman, “The Vision of Foundations of Social Theory”, supra note 44, 118. 
47 Coleman, “The Vision of Foundations of Social Theory”, supra note 44, 119. 
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individuals’ actions to produce systemic outcomes”.48 According to the elemental sociological 

description, all organisations purposefully constructed by mankind to serve specific 

functions, including development finance institutions, would be corporate actors.49 Within the 

context of the present study, however, the contention is that these institutions are corporate-

like actors in so far as they embody certain characteristics of what may be termed the 

economic corporation. 

The economic corporation is the expression par excellence of the idea of the social 

corporate actor.50 In fact, the economic corporation has since become the archetypical 

institution populating the economic landscape in producing systemic economic outcomes. 

The economic corporate form, in fact, exists at the intersection of three disciplinary 

universes: law, economics and politics. A recent exploration into the corporate form by 

Veldman and Willmott from a management studies angle discerns “three imaginaries” of the 

corporation corresponding with these three disciplines.51 They argue that the legal imaginary 

centres on the idea of the corporation as a separate entity that is not as such ‘owned’ by its 

shareholders and that has stakeholders besides and beyond those shareholders.52 The 

economic imaginary, on the other hand, prioritises the corporation’s vocation as a nexus of 

contracts, the most important of which is the one between shareholders and management, 

therefore effectively excluding other possible stakeholders.53 In the political imaginary, the 

modern corporation is considered to have evolved through “shifts in power relations between 

classes, and their respective capacities for mobilizing resources to consolidate or transform 

relations of domination”.54 Accordingly, banking on limited liability, the newly emerging rentier 

class was able to secure dividends from investing in corporations “without the demands, 

costs, risks, or responsibilities [associated with economic partnerships] of overseeing, or 

even inquiring into, how their gains were generated”.55 These three imaginaries are seen as 

distinct, at times conflicting but ultimately interactive, each reaffirming the dominant 

                                            
48 Coleman, “The Vision of Foundations of Social Theory”, supra note 44, 119. 
49 In fact, the idea of the corporate actor was later explored from an international relations perspective by various 
authors: Remi Maier-Rigaud, “International Organizations as Corporate Actors: Agency and Emergence in 
Theories of International Relations”, Preprints of the 
Max Planck Institute for Research on Collective Goods Bonn 2008/7, February 2008, 
https://www.coll.mpg.de/pdf_dat/2008_07online.pdf; Thomas Gehring and Sebastian Oberthür, “Organizations as Corporate 
Actors in the International System Conceptualising the EU as a Corporate Actor in International Negotiations and 
Regimes”, 7th Pan-European International Relations Conference, Stockholm, 9-11 September 2010, 
http://www.eisa-net.org/be-bruga/eisa/files/events/stockholm/Gehring-Oberthuer-Organizations-as-Corporate-Actors.pdf.  
50 Coleman, “The Vision of Foundations of Social Theory”, supra note 44, 119. 
51 Jeroen Veldman and Hugh Willmott, “What is the Corporation and Why Does it Matter?”, M@n@gement, 
2013/5, Vol. 16, 2013/5, 605-620. 
52 Veldman and Willmott, “What is the Corporation and Why Does it Matter?”, supra note 51, 610. 
53 Veldman and Willmott, “What is the Corporation and Why Does it Matter?”, supra note 51, 611. 
54 Veldman and Willmott, “What is the Corporation and Why Does it Matter?”, supra note 51, 612. 
55 Veldman and Willmott, “What is the Corporation and Why Does it Matter?”, supra note 51, 613. 
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neoliberal conceptualization of the primacy of shareholder value and of the importance of 

shareholder control.56 In sum, Veldman and Willmott sketch out the modern corporation as 

the particular expression of the zeitgeist of neoliberal market supremacy, where the identity 

of a separate entity is pitted against the primacy of shareholder interests that is further 

supported by advantages offered by limited liability. In line with many economists, Veldman 

and Willmott view limited liability, the premise that shareholders have limited liability 

commensurate with their investment in an economic enterprise, as an essential element of 

the corporate form.57 

Limited liability is but one attribute of the modern corporation. In his entry on 

“Corporations” in The Concise Encyclopedia of Economics, Robert Hessen, a renowned 

historian of business, contrasts corporations with ‘partnerships’ as their predecessor and 

alternative, to discern the sine qua non characteristics of the corporate form. Hessen 

concludes that in contrast to partnerships where investors control and operate their own 

assets, “a corporation should be defined as a legal and contractual mechanism for creating 

and operating a business for profit, using capital from investors that will be managed on their 

behalf by directors and officers”.58 To put it more simply, the corporation is a distinctive form 

of economic enterprise because “investment and management are split into two functions”.59 

Because those owning the assets (shareholders) and those operating them (managers) are 

distinct, corporations exist as entities in their own right separate from their shareholders. 

There are also other features that corporations inherently possess: 

- Continuity of existence, which means perpetual life for the entity, 

- Hierarchy of authority, which means that shareholders elect or appoint the board of 

directors and the directors elect or appoint officers or management, 

- “[F]reely transferable shares that can be sold and bought”.60 
 

According to Hessen, the coming about of the ‘corporate form’ is not a State-granted 

concession but the function of a private agreement.61 Hessen’s theory is largely and explicitly 

                                            
56 Veldman and Willmott, “What is the Corporation and Why Does it Matter?”, supra note 51, 615. 
57 Online encyclopedia of investment, Investopedia, defines a corporation in the following manner:  “A corporation 
is a legal entity that is separate and distinct from its owners. Corporations enjoy most of the rights and 
responsibilities that an individual possesses; that is, a corporation has the right to enter into contracts, loan and 
borrow money, sue and be sued, hire employees, own assets and pay taxes. It is often referred to as a ‘legal 
person.’ … While its exact legal status varies somewhat from jurisdiction to jurisdiction, the most important aspect 
of a corporation is limited liability. This means that shareholders have the right to participate in the profits, through 
dividends and/or the appreciation of stock, but are not held personally liable for the company's debts. 
(Investopedia, “Corporation”, http://www.investopedia.com/terms/c/corporation.asp#ixzz4lh78lK8d) 
58 Robert Hessen, “Corporations”, in David R. Henderson (ed), The Concise Encyclopedia of Economics (2nd ed), 
Online Edition, 2007, http://www.econlib.org/library/CEE.html. 
59 Hessen, “Corporations”, supra note 58. 
60 Hessen, “Corporations”, supra note 58. 
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contra Nader et al, who argue, through what is termed the concession theory, that the 

specific corporate form is the by-product of State’s granting of privileges.62 According to 

Nader et al, the corporation’s existence as an entity is contingent upon a charter, whereby 

the State grants the corporate entity the right to exist as well as privileges such as limited 

liability and perpetual life, and that entity in exchange agrees to carry out a service in public 

interest.63 While the two theories of the birth of the corporate form are in direct opposition, 

the common features ascribed to the corporation are overlapping: perpetual life, separate 

entity based on hierarchy of authority and to an extent, limited liability, in addition of course 

to the ability to make profits or create economic value.	64 

The below analysis appraising the attributes of development finance institutions 

against the parameters of the corporate form (limited liability, value generating, perpetual 

life, separate entity based on hierarchy of authority) clearly uncovers important areas of 

overlap. 

1.2.1.1.1.1  Limited Liability 

Limited liability is a standard feature of the agreements establishing multilateral 

development finance institutions. IBRD Articles of Agreement note that “[l]iability on shares 

shall be limited to the unpaid portion of the issue price of the shares”, a provision that is also 

featured in the agreements establishing the Asian Development Bank (ADB) and the African 

Development Bank (AfDB)65 as well as the newest development finance institutions, such as 

the New Development Bank (NDB) and the Asian Infrastructure Investment Bank (AIIB).66 

IDA and IFC’s agreements of establishment contain an identical provision on the limitation of 

liability: “No member shall be liable, by reason of its membership, for the obligations of the 

[Association/Corporation respectively]”.67 Other development finance institutions, such as 

                                                                                                                                        
61 Hessen, In Defense of the Corporation, Hoover Institution, 1979. 
62 There is more recent work on the corporation that also embraces the concession theory of the corporation. 
See: Veldman and Willmott, “What is the Corporation and Why Does it Matter?”, supra note 51, 609. 
63 Ralph Nader, Mark J. Green and Joel Seligman, Taming the Giant Corporation, W.W. Norton & Company, 

1976, 63 and 33-35. 
64 As has been noted elsewhere, whether or not corporations have come about as a result of individuals 
exercising their right to enter into contracts as Hessen contends or through a State’s granting of concessions and 
privileges in exchange for serving public interest, there may be legitimate reasons for regulating this type of actor. 
(Roger Pilon, “Book Review: In Defense of the Corporation”, Emory Law Journal, Vol. 28, 418). 
65 IBRD, Articles of Agreement, Article II, Section 6; ADB, ADB Charter, Article 5.6; AfDB, Articles establishing the 
AfDB, Article 6.5. 
66 New Development Bank (NDB), “Agreement on the New Development Bank”, Article 8(d), 7 July 2015; Asian 
Infrastructure Investment Bank (AIIB), 2014, Article 7(3). 
67 IDA, Articles of Agreement, Article II, Section 3; IFC, Articles of Agreement, Article II, Section 4. 
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those set up nationally as corporations under the law of the relevant domestic State, may 

automatically extend limited liability to shareholders based on domestic law.68 

1.2.1.1.1.2  Value generation 

Many development finance institutions have been set up to enable the financing they 

provide to generate returns on investment. Unlike most corporations, however, profit 

maximisation is not a goal, even if it is considered desirable. For instance, although the WB 

does not aim to maximize profits, as would a corporation, its Treasury recognizes the WB as 

a profitable entity with an accent on “strong financial performance” to drive sustainable 

development. 69  Profitability or economic value generation also becomes important as 

investment rating agencies such as Moody’s, Fitch, and Standard & Poor’s rate the 

corporate performance of multilateral development finance institutions for existing and 

prospective investors. While development finance institutions generate consistent returns on 

their investments, the profits they make are not routinely distributed to shareholders70 but 

returned to their equity pool to increase reserves or to fund other initiatives, in what may be 

considered the distribution of “social dividend”.71 

1.2.1.1.1.3 Perpetual life 

Agreements establishing multilateral development finance institutions implicitly 

anticipate perpetual life for the institutions, as there are contractually no terms foreseen for 

the automatic termination of their activities. This being said, the founding agreements do 

envisage scenarios of suspension (permanent or temporary) or termination of the 

institutions’ operations.72 According to these scenarios, much like the corporate form, the 

                                            
68 One notable example is Proparco (France), which was set up as a company in 1977 under whose shares were 
owned wholly by the French government agency Caisse centrale de coopération économique (CCCE), which has 
since become Agence française de développement (AFD). In 1990, however, Proparco was refashioned as a 
corporation under French law and its shares were transferred to a number of public and private shareholders 
(Proparco Website, “Notre Histoire”, http://www.proparco.fr/Accueil_PROPARCO/PROPARCO/Historique). 
69  The World Bank Treasury, “Everything you always wanted to know about the World Bank”, 
http://treasury.worldbank.org/cmd/pdf/WorldBankFacts.pdf.  
70 Nonetheless, many multilateral development finance institutions include the theoretical possibility of allocating 
dividends on returns to members in their foundational agreements. 
71  Moody’s Investors Service, “African Development Bank”, 8 September 2014, 8, http://afdb-
org.jp/file/rating/Moody%27s%20annual%20report%202014%20published%20September%20AfDB.PDF. 
72 Agreements establishing the World Bank Group refer to permanent suspension of operations (IBRD, Articles of 
Agreement, Article VI, Section 5; IDA, Articles of Agreement, Article VII, Section 5; IFC, Articles of Agreement, 
Article V, Section 5), whereas ADB and AfDB agreements explicitly refer to termination (ADB, ADB Charter, 
Article 45; AfDB, Articles establishing the AfDB, Article 47), and AIIB and NDB Articles refer to suspension and 
termination (AIIB, Articles of Agreement, Chapter VIII; NDB, Articles of Agreement, Chapter VII). 
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multilateral development institution may suspend or terminate its operations by a decision of 

its Board of Governors.73 

1.2.1.1.1.4 Separate Entity Status and Hierarchical Authority 

The separate entity status for the corporation is accorded in domestic law as legal 

personality. This is one of the most contentious aspects when likening a multilateral 

development finance institution to a corporate actor because the recognition of the 

corporation as a person under international law is less straightforward.74 This is all the more 

problematic because, being likened to a corporate actor would detract from the status that 

multilateral development finance institutions enjoy under international law when defined 

simply as international organisations. 

 The hierarchy of authority in the corporate form dictates a vertical organisation with 

shareholders at the top and directors, management and other staff further down. In the 

corporate form, shareholders choose the Board of Directors, and Directors in turn choose 

the officers that manage the institution’s daily affairs. Development finance institutions 

largely follow the same corporate form and template. Member States choose Governors, 

which make up the Board of Governors; this Board delegates authority to Executive 

Directors that are eventually “responsible for the conduct of the general operations” of the 

institution, selecting a President and the staff responsible for operations.75 Recognising the 

corporate-like nature of the WB, for instance, Baimu and Panou summarise how the WB 

machinery works: 

Th[e] characterization [of the WB as a international financial cooperative institution] is 
buttressed by the corporate structure of the Bank, which, like other corporations, comprises 
shareholders whose interests are represented by a Board of Governors and a Board of 
Executive Directors. The executive directors exercise both executive and oversight powers 
over the Bank. The ultimate control of the Bank’s operations rests with the Bank’s members, 
which are also its shareholders … . [footnotes omitted].76 

The functional independence of the President, officers and staff of development 

finance institutions is recognised at least nominally by the agreements establishing them. 

The IBRD’s Articles of Agreement, for instance, state: 

                                            
73 In the case of the IBRD, IDA and IFC, Executive Directors may also take the decision to temporarily suspend 
operations in case of an emergency. 
74 The issue of international legal personality of corporate actors is inspected infra Section 3.1.2. 
75 The template is shared across multilateral development finance institutions, including the new ones. (IBRD, 
Articles of Agreement, Article V; IFC, Articles of Agreement, Article IV; IDA, Articles of Agreement, Article VI; 
ADB, ADB Charter, Chapter VI; AfDB, Articles establishing the AfDB, Chapter V; AIIB, Articles of Agreement, 
Chapter ; NDB, Articles of Agreement, Chapter  
76  Evarist Baimu and Aristeidis Panou, “Responsibility of International Organizations and the World Bank 
Inspection Panel: Parallel Tracks Unlikely to Converge?”, in H. Cissé, D. Bradlow, and B. Kingsbury (eds), 
International Financial Institutions and Global Legal Governance, The World Bank Legal Review, Vol. 3, WB, 
2012, 150 (emphasis added). 
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The President, officers and staff of the Bank, in the discharge of their offices, owe their duty 
entirely to the Bank and to no other authority. Each member of the Bank shall respect the 
international character of this duty and shall refrain from all attempts to influence any of 
them in the discharge of their duties.77 

The same provision is found in the foundational agreements of other multilateral 

development finance institutions such as the IFC, IDA, AfDB, ADB, AIIB and NDB.78 Thus, at 

least theoretically under the legal imaginary, the management and staff of these institutions 

are both independent of the shareholders and accountable to the institution itself. In practice, 

however, the functional independence argument may need to be qualified in two ways: the 

influence that management may have over the representatives of the shareholders (thus, the 

Board), and the direct or indirect influence that the shareholders wield on management. The 

two aspects of influence are not antithetical; in fact, they might be mutually reinforcing in that 

management and the major shareholders dominate institutional decision-making structures 

at the expense of other shareholders.  

The World Bank, as the first multilateral development institution and the original type 

after which all other institutions of similar nature were modelled, has been the primary nexus 

of inquiry as regards the relationship between shareholders and management. Accordingly, 

it has been argued that the division of labour between ownership and management at the 

WB means not only that management has nominal functional independence but also that 

there might be a dependency relationship between the management and the Board. Ngaire 

Woods concluded in 2003 that the WB suffered from governance and accountability deficits 

linked notably to the relationship between the management and staff, and the shareholder 

States: 

The Board is not independent of the staff and management. Executive-directors are paid by 
and housed within each institution and have a dual role as officials of the organization as 
well as representatives of countries; many flit from Board to staff and back again. Many 
executive-directors are ill placed to follow closely and to prepare positions on all issues in 
front of them. … [F]ew have the advantage of resources and staff working on Fund and 
Bank issues in their constituency countries. Furthermore, when proposals come before the 
Board, executive-directors are not privy to the disagreements and alternatives that have 
been debated among staff and senior management. The latter present just one proposal to 
the Board, leaving executive-directors either to accept or to reject. Finetuning is seldom 
entertained.79 

                                            
77 IBRD, Articles of Agreement, Article V, Section 5(c). 
78 In institutions that constitute a part of the WB Group, the functional independence of the management is 
established under the provisions on the President and Staff (IBRD, supra note 77; IFC, Articles of Agreement, 
Article IV, Section 5(c); IDA, Articles of Agreement, Article VI, Section 5(c)). In the foundational agreements of the 
ADB, the AfDB, the AIIB, and the NDB the formal independence of the management and staff is covered under 
the political prohibition (ADB, ADB Charter, Article 36; AfDB, Articles establishing the AfDB, Article 38; AIIB, 
Articles of Agreement, Article 31; NDB, Articles of Agreement, Article 13). 
79  Ngaire Woods, “Unelected Government: Making the IMF and the World Bank More Accountable”, The 
Brookings Institution, 1 March 2003, https://www.brookings.edu/articles/unelected-government-making-the-imf-
and-the-world-bank-more-accountable/ 
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This is the background to WB critics’ claim that, having delegated a wide range of functions 

to the Executive Directors, the Board is a rubber-stamping body for the management, which 

is already plagued by a culture of loan approval.80 

The formal and informal influence of bigger shareholders in the decision-making 

processes of multilateral development finance institutions such as the WB and the ADB, and 

the instrumentalisation by these shareholders of development finance provided by these 

institutions to promote foreign policy objectives have been well-documented.81 Most of the 

attention with respect to the exercise of influence has centred on the US as the major 

shareholder of Bretton Woods Institutions. 82  Yet, empirical evidence suggests that the 

influence of major shareholders in development finance institutions may be less uniform than 

anticipated, at least in the case of the Bretton Woods Institutions.83 

A recent study by Kersting and Kilby has explored the influence of domestic politics 

in US activities within the WB, and found that “previous U.S. influence in IFIs is largely driven 

by periods of divided U.S. government” where the Presidency and the Congress are held by 

different parties.84 Looking at enforcement of conditionality, speed of loan disbursement, 

project ratings and electioneering (the disbursement of WB financial assistance to borrower 

countries aligned with US policies prior to elections), the authors find that US Presidents 

may choose to work through multilateral organisations to achieve policy objectives when 

they are unable to do so through bilateral action due to the Congress being controlled by the 

opposition.85 Elsewhere, Daugirdas argues that the US Congress not only “put[s] the brakes 

on executive branch policies with which it disagrees; it affirmatively shapes the policies that 

the executive branch pursues”.86 In fact, in the competition between the executive and 

legislative branches of US government, US Congress actions are argued to have “led the 

Bank’s other member states, as well as its management and staff, to complain bitterly about 
                                            
80 On the claim of culture of loan approval at the WB, see Bruce Rich, “The World Bank under James 
Wolfensohn”, in Jonathan R. Pincus and Jeffrey A. Winters (eds), Reinventing the World Bank, Cornell University 
Press, 2002, 27 - 33. 
81 Thomas Barnebeck Andersen, Henrik Hansen, Thomas Markussen, “US politics and World Bank IDA-lending”, 
Journal of Development Studies, Vol. 42, No. 5, 2006, 772-794; Christopher Kilby, “Donor influence in multilateral 
development banks: The case of the Asian Development Bank”, Review of International Organizations, Vol. 1, 
No. 2, 2006, 173-195; Christopher Kilby, “The political economy of conditionality: An empirical analysis of World 
Bank loan disbursements”, Journal of Development Economics, Vol. 89, No. 1, 2009, 51-61; Axel Dreher, Jan-
Egbert Sturm and James Raymond Vreeland, “Development aid and international politics: Does membership on 
the UN Security Council influence World Bank decisions?”, Journal of Development Economics, Vol. 88, 2009, 1-
18; Christopher Kilby, “An empirical assessment of informal influence in the World Bank”, Economic 
Development and Cultural Change, Vol. 61, No. 2, 2013, 431-464. 
82 With the exception of Kilby’s work on the Asian Development Bank and the role of Japan therein. 
83 It remains to be seen how the BRICS and China will engage with the NDB and AIIB as major shareholders. 
84 Erasmus Kersting and Christopher Kilby, “Do Domestic Politics Shape U.S. Influence in the World Bank?”, 
AidData, Working Paper 28, July 2016. 
85 Kersting and Kilby, “Do Domestic Politics Shape U.S. Influence in the World Bank?”, supra note 84, 25. 
86  Kristina Daugirdas, "Congress Underestimated: The Case of the World Bank", American Journal of 
International Law, Vol. 107, No. 3, 2013, 561. 
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U.S. actions that have unnecessarily polarized and politicized the Bank’s work and 

undermined its international character”.87 The conclusions from these studies clearly show 

that States seek to achieve particular policy objectives in development finance they provide 

irrespective of the channel through which they do so. On the other hand, one implication is 

that domestic politics may dictate whether or not a major shareholder State utilises its 

influence in a given situation and how much influence it exerts.  

It has also been argued that the WB’s management being dominated by individuals 

from a disciplinary background in economics has rendered the institution less open to 

comprehensively engaging with non-economic concerns, such as human rights, as the rights 

parlance is often viewed as a competing discourse to economic development. 88  The 

dominance of staff from an economics background, coupled with the economic imaginary of 

the corporation as elucidated by Veldman and Willmott that puts an accent on creating value 

for shareholders, may be a plausible explanation of why donor countries are able to exert 

informal influence in WB decisions through the staff’s automatic anticipation of the 

importance donor countries attribute to certain borrower countries based on political 

conjuncture.89 

While the separate identity of development finance institutions is not in question, the 

hierarchy of authority and the functional independence of them as actors may be called into 

question in practice. In this respect, development finance institutions do not conform to the 

ideal corporate form. 

1.2.1.1.2 Function: Corporate Modus Operandi 

The way of that operations of development finance institutions are run, the discourse 

that is used in communicating internally and externally, and the parameters for evaluating 

performance are all indicative of a corporate modus operandi. 

1.2.1.1.2.1 Operations  

The operations of development finance institutions are organised in a corporate-like 

fashion, from their management of programmes and projects in line with institutional 

strategies and priorities to how their institutional culture is fostered, including through the 
                                            
87 Daugirdas, "Congress Underestimated: The Case of the World Bank", supra note 86, 562. 
88 Galit A. Sarfaty, Values in Translation: Human Rights and the Culture of the World Bank, Stanford University 
Press, 2012, 10. 
89 Dreher et al note, for instance, that in line with major donor countries’ desire to align the positions of temporary 
UN Security Council (UNSC) members with their own positions in the Security Council, WB staff “may recognize 
the importance of a temporary [UN Security Countil] member and expedite the request so that it reaches the 
Executive Board faster” (Axel Dreher, Jan-Egbert Sturm and James Raymond Vreeland, “Development aid and 
international politics: Does membership on the UN Security Council influence World Bank decisions?”, Journal of 
Development Economics, Vol. 88, 2009, 4). 
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recruitment and training of staff. The economic operations of many development finance 

institutions follow a business model that “rel[ies] on access to relatively cheap financing from 

capital markets” in return for bonds and investment products they issue, and this financing is 

then extended as loans to borrowers (or clients, based on the terminology used by the 

institutions themselves). 90  In addition, in line with a corporate mode of operating, 

development finance institutions are often found to “compete for business on price and 

product among their client countries”.91 

The lending, at least theoretically, follows the strategic priorities of each institution. 

This being said, these institutional development priorities (called ‘corporate priorities’) may 

not trickle down to operations, especially if these priorities are not self-evident in the overall 

corporate vision of the institution and are not backed by top-down implementation. At the 

WB, for instance,  

 [S]ector strategies perceived as reflecting more “real” corporate priorities and initiatives 
than others are prime candidates [for being adopted into a Country Assistance Strategy] …. 
These strategies feature prominently in major speeches by the Bank’s president and are 
often associated with special mechanisms, such as senior management monitoring or 
special budget allocations. Corporate priorities, such as environment (in particular climate 
change) and governance, fall into this category and have acquired increasing importance in 
country operations. In others, such as gender, the degree of corporate priority is perceived 
to be lower, in spite of special funding and action plans. These are seen as externally driven 
and have less traction in the Bank.92 

Even if multilateral development institutions are not profit-maximizing entities, 

corporate performance indicators such as profitability and lending volume may dominate 

performance metrics. In this regard, the IFC Management’s response to the 2016 Evaluation 

of the WB by the IEG is telling: 

The report notes that according to an FY16 survey, IFC staff considered volume targets and 
project profitability to be the most important metrics for management. Management believes 
that this finding mirrors two of our business priorities but does not necessarily preclude other 
priorities, such as development impact and client satisfaction.93 

In fact, the IFC Management is essentially conceding the corporate-driven nature of 

IFC operations, in putting an accent on volume targets, profitability and client satisfaction 

alongside development impact, seeing as the institution was established “ to further 

                                            
90 Baimu and Panou, “Responsibility of International Organisations and the WB Inspection Panel”, supra note 76, 
151. (One notable example is the IDA, which is dependent on replenishments as it is a highly concessional 
lending institution.) 
91 Stephen S. Zimmermann and Frank A. Fariello, JR., “Coordinating the Fight against Fraud and Corruption: 
Agreement on Cross-Debarment among Multilateral Development Banks”, in H. Cissé, D. Bradlow, and B. 
Kingsbury (eds), International Financial Institutions and Global Legal Governance, The World Bank Legal 
Review, Vol. 3, WB, 2012, 191. 
92 WB Independent Evaluation Group (IEG), “The Matrix System at Work: An Evaluation of the World Bank’s 
Organizational Effectiveness”, April 2012, 30-31, para 2.42. 
93 WB IEG, “Results and Performance of the World Bank Group 2016: An Independent Evaluation”, 2017, xix. 
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economic development by encouraging the growth of productive private enterprise in 

member countries, particularly in the less developed areas”94.  

Of course, the IFC is outright set up as a corporation. In fact, the IFC releases 

quarterly financial statements95 and also directly invests both IFC capital and capital from 

third-parties through its wholly-owned subsidiary, the IFC Asset Management Company, 

LLC.96 As any corporate entity would, IFC’s Investor Pitch Book boasts its triple A ratings, 

high liquidity, consistently growing assets, continued profitability, prudent approach to risk 

management, highly diversified portfolio, and low level of non-performing loans.97The IFC’s 

operational structure has been recognized elsewhere as a “commercially-oriented business 

model” given that the institution “takes on the full commercial risks of its investments, 

accepts no government guarantees, generates profits, and regularly co-finances projects 

with commercial banks”. 98  In fact, its commercial vocation manifested by the strong 

relationships it has forged with the private sector, including commercial banks, is considered 

to be a limiting factor in its willingness and ability “to promote those transparency and 

accountability standards that conflict with the interests of commercial banking institutions”.99 

The IFC is not alone in the limitations on promoting accountability and transparency 

out of a concern for performance, both at the institutional level and the individual staff level. 

An IEG analysis of the WBG Self-Evaluation Systems acknowledges traits of the institutional 

culture, which puts performance ahead of learning and improvement:  

The Bank Group’s strong culture of success and competition leads staff to be wary about 
acknowledging issues or problems that may be interpreted as failure in projects … An 
overwhelming majority—78 percent—of the interviewees specifically mentioned that there 
are either no incentives or negative incentives for candid self-evaluation. Forty percent noted 
negative incentives for reporting issues that may be interpreted as failure; some worried 
about the implications on their professional reputation.100  

The projects and programmes run by development finance institutions are entrusted 

to professional management. A corporate-like institutional culture with an almost exclusive 

focus on skills considered essential to meet volume and profitability targets may also be 

fostered through recruitment practices. In calling for a wide geographical recruitment basis 

for officers and staff, the foundational agreements of many multilateral development finance 
                                            
94 IFC, Articles of Agreement, Article 1 – Purpose. 
95  IFC Website, Financial Statements, 
http://www.ifc.org/wps/wcm/connect/corp_ext_content/ifc_external_corporate_site/about+ifc_new/ifc+governance/investor+relat
ions/financial+statements.  
96 IFC, Annual Information Statement – Financial Year 2016, 16. 
97  IFC, “Investing for Impact”, March 2017, 
http://www.ifc.org/wps/wcm/connect/f69d70004c642951b895ba5d04ecf9e9/FY17+Investor+Presentation_Mar2017.pdf?MOD=
AJPERES.  
98 Christopher Wright, “Global Banks, the Environment, and Human Rights: The Impact of the Equator Principles 
on Lending Policies and Practices”, Global Environmental Politics, Vol. 12, No. 1, February 2012, 72. 
99 Wright, “Global Banks, the Environment, and Human Rights”, supra note 98. 
100 WB IEG, “Behind the Mirror: A Report on the Self-Evaluation Systems of the World Bank Group”, 2016, 69-70. 
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institutions refer to the “paramount importance of securing the highest standards of efficiency 

and of technical competence”,101 with the exception of that of the AfDB, which also refers to 

“integrity” as an important consideration alongside efficiency and technical competence.102 

How the in-house training of recruited staff is organised, what competences and skills are 

promoted are also important indicators of the institutional culture. The WB, for instance, 

launched the Operational Core Curriculum (OCC) in 2014, primarily targeting staff that will 

lead projects (called Task Team Leaders). This OCC is to be taken as a course mostly 

through e-learning with a view to 

(a) increasing their understanding of World Bank's policies, procedures, and guidance as 
they relate to lending; (b) strengthening their problem-solving skills through extensive use of 
real-life case studies; and (c) providing some elements of behavioral and technical training, 
which are key to performance.103 

Learning areas addressed in this core curriculum have an emphasis on the ‘corporate’ 

operations of the WB, and include Lending (Development Policy Lending, Investment 

Lending, Fiduciary and Behavioural components of Investment Lending), Procurement, 

Financial Management, Results, Safeguards and “Analytic and Advisory Activities”.104 

1.2.1.1.2.2  Discourse 

The discourse used by development finance institutions both internally and in 

external communications carries traces of a corporate modus operandi. Stiglitz notes the 

importance of discourse in highlighting that “[a]lthough [the WB] is a development 

organization, it is organized as a bank, has many bank attributes – even to the extent of 

referring to the countries that provide funds as ‘shareholders,’ and to those who borrow 

funds as ‘clients’.”105 The shareholder – client language transcends the WBG and extends to 

most development finance institutions. That jargon may be modified in some cases: for 

instance, the IDA external communications refer to “contributor countries” and “borrowing 

countries”, which may reflect the fact that the organisation is funded through donor 

                                            
101 IBRD, Articles of Agreement, Article V, Section 5(d); IDA, Articles of Agreement, Article VI, Section 5(d); IFC, 
Articles of Agreement, Article IV, Section 5(d); ADB, Articles of Agreement, Article 34.6; AIIB, Articles of 
Agreement, Article 30.3. 
102 AfDB, Agreement establishing the AfDB, Article 37.5. 
103 Details of the WB Operational Core Curriculum (OCC) are not readily available on WB’s usual channels of 
external communication. A vacancy notice dated 18 July 2011 for an Extended Term Consultant to design an 
evaluation framework for the OCC was found, nonetheless, to provide information on the purpose and the content 
of the OCC. (UNJobs Website, “Extended Term Consultant, Washington”, 18 July 2011, 
http://unjobs.org/vacancies/1311155298827) 
104 UNJobs Website, “Extended Term Consultant, Washington”, supra note 103. 
105 Joseph E. Stiglitz, “Democratizing the International Monetary Fund and the World Bank: Governance and 
Accountability”, Governance: An International Journal of Policy, Administration and Institutions, Vol. 16, No. 1, 
January 2003, 123. 
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replenishments and extends concessional loans to borrowers, which are not geared for 

profit-generation.106 

The ‘corporate’ discourse at the WBG extends to the measurement of performance 

through the ‘Corporate Scorecard’ (analysed infra) as well as the setting of ‘corporate 

priorities’ as well as ‘corporate targets’ for WBG operations. Likewise, at the ADB, the 

performance measurement process is termed the ‘corporate results framework’ and its latest 

assessment praise “the value of setting firm corporate targets” as a way of improving 

institutional performance.107 At the AfDB ‘The One Bank Results Measurement Framework’ 

measuring performance is prepared by the ‘Quality Assurance & Results Department’.108 

AfDB’s Website provides a snapshot of key facts and figures about the institution under the 

rubric of ‘Corporate Information’.109 

1.2.1.1.2.3 Evaluation of Performance 

Development finance institutions increasingly measure annual performance through 

the use of indicators in line with the concept of effectiveness that has been at the height of 

development cooperation and finance agenda. One example is the Corporate Scorecard 

(CSC), which was introduced in 2014 to rate the results and performance of WBG 

institutions. The Corporate Scorecard is based on three tiers: Tier I on Goals and 

Development Context, Tier II on Results, and Tier III on Performance.110 The Corporate 

Scorecard focuses on three institutions, the WB (IBRD + IDA), IFC and MIGA as well as 

providing a WBG performance overview. In fact, besides Tier III on Performance, the 

indicators are not specific to WBG contributions to the development context or ‘client’ results. 

Tier III on Performance is assessed under five categories of indicators: “Development 

Impact” (including satisfactory outcome of operations, stakeholder feedback and client 

feedback), “Strategic Context” (including gender and climate aspects of financing), 

“Operational Delivery for Clients (including commitments, disbursements, service quality and 

timeliness of delivery), “Financial Sustainability and Efficiency” (including revenues and their 

annual growth, loan exposure, budget anchor), and Talent Management (including staff 

engagement and diversity, inclusion and management effectiveness).111 WB IEG has been 

                                            
106 IDA Website, “Who We Are”, http://ida.worldbank.org/about/who-we-are.  
107 ADB, “2016 Development Effectiveness Review”, 2017, 3. 
108 AfDB, “The One Bank Results Measurement Framework 2013-2016”, December 2013.  
109 AfDB Website, “Corporate Information”, https://www.afdb.org/en/about-us/corporate-information/. 
110 WBG Website, “About the Corporate Scorecards”, http://scorecard.worldbank.org/about.  
111  WBG, “Corporate Scorecards Tier 3”, April 2017. (A total of 31 indicators are used to evaluate the 
performance of the WBG, whereas the WB is assessed using 34 indicators. There is considerable overlap 
between the WBG and WB Scorecards in terms of the indicators used. The current cycle of Corporate 
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critical of the Corporate Scorecard, arguing that the indicators used “do not convey a sense 

of how the World Bank Group is doing with respect to its targets” because “results are based 

on absolute numbers achieved, rather than percent of target, and operations in a few large 

countries are likely to skew the results”.112  

Similar performance monitoring systems are used by other development finance 

institutions. ADB Corporate Results Framework, for instance, includes 91 indicators in two 

sections and four levels: first section on the general development outlook of the region to 

track the relevance of ADB’s strategy (Level 1) and the second section on ADB performance 

in three different levels (Level 2 on quantified performance of ADB in completed operations, 

Level 3 on ADB performance in new and ongoing operations, Level 4 on ADB’s 

organisational attributes in managing its operations.113 ADB’s indicators at Level 2 analyse 

quality as well as core sectoral results in strategic priority areas of energy, transport, water, 

finance, education, environment and regional cooperation. 114  In constrast to the WBG 

Scorecard, the ADB indicators on institutional performance evaluate overall satisfactory 

ratings given to sovereign and nonsovereign operations, project, strategies, based on a 

number of factors, including but not limited to returns and profitability.115 AfDB ‘One Bank 

Results Measurement Framework’ also follows a similar template, set out in four levels, 

three of which focus on AfDB Performance, including through institutional management 

(satisfactory outcomes, sustainability of outcomes, timeliness, risk assessment) and sector-

specific outputs.116  

The self-monitoring and evaluation of the IFC portfolio is undertaken in relation to 

three variables: Financial performance, development results, and environmental and social 

issues. 117  Financial performance is tracked through IFC’s credit risk and profitability, 

development results are tracked by IFC’s staff using indicators and compliance with 

environmental and social standards is monitored through a risk-management approach, 

using the environmental and social risk system.118 Sarfaty argues, for instance, that the IFC’s 

explicit adoption of a human rights agenda is based on a market-based risk assessment 

logic: “translating international human rights norms for the business community by defining 

                                                                                                                                        
Scorecards will end in October 2017, when stocktaking and the update of relevant performance indicators will 
take place.) 
112 WB IEG, “Results and Performance of the World Bank Group 2016”, supra note 93, 14. 
113 ADB Website, “ADB Corporate Results Framework”, https://www.adb.org/site/development-effectiveness/adb-results-
framework. 
114 ADB, “Guidelines for the Use of ADB's Results Framework Indicators for Core Sector Outputs and Outcomes”, 
September 2013.  
115 ADB, “Results Framework Indicator Definitions”, March 2017. 
116 AfDB, “The One Bank Results Measurement Framework 2013-2016”, supra note 108. 
117 WB IEG, “Behind the Mirror”, supra note 100, 20. 
118 WB IEG, “Behind the Mirror”, supra note 100, 20. 
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potential human rights violations as strategic risks, which may damage a company’s 

reputation, threaten its profits, and lead to possible litigation”.119 

1.2.1.1.3 Relationships: Interlinked and Intertwined Operations 

Time and again, the experience of rights holders on the ground show that especially 

in project finance, the operations of development finance institutions are interlinked and 

intertwined with corporate actors from different sectors, including finance, construction, 

transport among others. As Meyersfeld and Kinley observe, given that the operations of 

financing institutions and corporate actors that undertake projects are intrinsically interlinked, 

“the role of banks matters enormously to the protection of human rights [because] [w]ithout 

investment and finance, corporate activity is blunt”. 120 Often, several development finance 

institutions cooperate with one another and with the private sector not only in co-financing 

projects but also in providing guarantees to the private capital invested. Increasingly, risk-

sharing instruments such as blended finance that combine concessional finance with private 

resources, guarantees, insurance are being explored.121 When these co-financed projects 

lead to impacts on rights-holders, these impacts are not readily dissectible (see infra case 

illustrations and Section 7.3.4).  

Cooperation with corporate actors is not just an inevitable result of the overlap of the 

operational activities and mandates of development finance institutions with these actors but 

in fact discretionary. True to the zeitgeist of market supremacy, the basis for this 

engagement is found in the conviction that private sector is a quintessential driver of 

development: 

Growth, poverty reduction, and improving people’s lives require a vibrant private sector. … 
IFIs support the private sector gaps in finance, knowledge, and standards and endeavor to 
create high-impact, sustainable development projects and programs. … 
IFIs have reached a significant scale in global private sector finance and achieved notable 
success in projects and in key sectors.122 

 

A joint publication of leading multilateral development finance institutions in the lead-

up to the launch of the Sustainable Development Goals (SDGs) put an accent on the 

economic value added of cooperation with the private sector: 

As financial institutions, the [Multilateral Development Banks] and the IMF multiply the 
capital, subscriptions and contributions invested with us to provide a range of financial 

                                            
119 Sarfaty, Values in Translation, supra note 88, 24. 
120 	Bonita Meyersfeld and David Kinley, “Banks and Human Rights: A South African Experiment”, SUR 
International Journal on Human Rights, Vol. 22, 2015, 193. 
121  G20 – IFA WG, “Principles of MDBs’ strategy for crowding-in Private Sector Finance for growth and 
sustainable development”, 2017, 2-3. 
122 IFC, “International Finance Institutions and Development through the Private Sector: A joint report of 31 
multilateral and bilateral development finance institutions”, 2011, 1-2. 
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support and products to our partner countries. On average, when our shareholders invest 1 
dollar once, MDBs are able to commit 2-5 dollars in new [private sector] financing every 
year.123 

This so-called ‘scaling up of investment’ means that development finance institutions often 

partner with corporate actors in co-investing in projects, where the institutions commit a 

portion of the total project cost, with private sector actors or borrower countries paying the 

remainder, and sharing the risk. Development finance institutions have reportedly seen a 

four-fold increase in their direct private sector investments from 2000 to 2015 by capitalising 

on these co-investing opportunities.124 In the post-2015 era, development finance institutions 

are looking to “mobilize private sector activity and investment in a more systematic fashion 

than on a project-by-project basis” 125  through assisting in evaluating and structuring 

investment projects, risk mitigation, co-investing with traditional and new types of investors, 

launching new financial products.126 Again, the enhanced engagement with the private sector 

is based on a corporate business model whereby the development finance institutions are 

seeking to court private investment in its traditional and new forms through attractive 

products or services. 

1.2.1.2 A summary: Development Finance Institutions as Corporate-like Actors 

The characterisation of development finance institutions as corporate-like actors is 

based on the various corporate characteristics they display in form, function and 

relationships. Development finance institutions by and large follow the corporate form: their 

shareholders have limited liability as set out in the foundational agreements, they seek to 

generate economic value even if they are not geared for profit maximisation, and they were 

founded anticipating perpetual life. Of course, development finance institutions do not 

conform completely to the ideal corporate form. For one, although they are recognised to 

have separate entity status, the hierarchy of authority within the corporate form is not 

straightforward and functional independence of development finance institutions from their 

shareholders is at best imperfect. Development finance institutions also function to a 

considerable degree in a corporate-like manner, as evidenced by their operations, discourse 

and performance evaluation. The institutions are run by professional management, the 

operations are based on business models that rely on cheap financing from capital markets. 

Lending to borrowers follows institutional priorities and competition with other lenders on 

price and products is commonplace. Performance evaluations are often based on corporate 
                                            
123 AfDB et al, “From Billions to Trillions: MDB Contributions to Financing for Development”, July 2015, 2. 
124 AfDB et al, “From Billions to Trillions”, supra note 123, 5. 
125 AfDB et al, “From Billions to Trillions”, supra note 123, 5. 
126 AfDB et al, “Mobilization of Private Finance by Multilateral Development Banks: 2016 Joint Report”, April 2017, 
2. 
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metrics, highlighting risk management and profitability. Furthermore, the discourse used by 

development finance institutions such as the ‘shareholder-client’ speak or the references to 

corporate performance and targets imply that a corporate modus operandi is at least 

implicitly espoused. Finally, the operations of corporations and development finance 

institutions are interlinked on the ground, not only out of inevitability of operational overlap 

but also out of an explicit strategy to enhance the involvement of the private sector in 

development. In sum, development finance institutions conform sufficiently to the corporate 

form, functions and relationships to warrant their being considered corporate-like actors. 

1.2.1.3 The notion of ‘corporate-like’ as an umbrella 

The notion of the ‘corporate-like actor’ is in fact an umbrella term that may extend to 

other types of entities that share various characteristics of corporations in form, function or 

relationships. Although the present study engages with more established global and regional 

development finance institutions and national development finance institutions, the 

normative insights drawn apply equally to new institutions on stage, such as the BRICS-led 

NDB or the AIIB, led by China. In addition to development finance institutions, the umbrella 

of corporate-like actors may encompass non-governmental organisations providing or 

running services or novel means of delivering development finance such as multi-

stakeholder partnerships, charitable or corporate foundations and others. Although these 

other entities may be less ‘corporate’ in form (lacking attributes such as limited liability, 

formal shareholding structure), they might still possess hybride corporate-like characteristics 

in function and relationship to other parties. The present study remains limited in its focus to 

business enterprises and development finance institutions, given the scope of the case 

illustrations analysed as well as the state of the art in scholarship. This being said, insights 

on businesses and development finance institutions may have broader relevance. 

1.2.2 Primary Research Question 

The study seeks to answer a fundamental question regarding attribution and 

distribution of children’s rights obligations given the challenges posed by today’s diverse 

constellation of actors that have the potential to affect the enjoyment of the human rights of 

children, given that children feature among groups most prone to marginalization and 

disadvantage: 

In what ways can children’s rights obligations that befall upon nation States be 
complemented by obligations of ‘corporate and corporate-like actors’ and how is the 
responsibility for the breach to be attributed to and distributed among the different types of 
actors (State and otherwise) involved when breaches of children’s rights occur? 
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1.2.3 Secondary and Tertiary Research Questions 

The study also addresses a number of secondary and tertiary questions that are 

invoked by the primary research question. These questions tackle the more detailed 

considerations when children’s rights obligations of CCLAs are conceptualized and when 

principles on the attribution and distribution of children’s rights responsibility are considered. 

Below, the three secondary questions are numbered and the related tertiary questions are 

marked with letters.  
1. Could different configurations of obligation be ascribed to different types of CCLAs, 
depending on their involvement, resources, mandate or potential for negatively or positively 
affecting children’s rights?  

a. Must and could the rights of children be treated differently than those of adults with 
respect to the need for accountability from CCLAs?  
b. Does the international law on children’s rights offer additional possibilities for 
application on CCLAs? 

2. How can the issue of responsibility for violations be assessed with regards to CCLAs?  
a. How can the soft law–hard law continuum be addressed in order to create effective 
legal mechanisms and to move beyond voluntary schemes in ensuring this 
responsibility? 

1.3 Theoretical Framework 
One thing law does is to serve as a common metric. … As lawyers, we turn everything into 
rights and obligations. That’s our common metric, our common currency. It’s almost like 
alchemy, where we take all these disparate things, complicated cases, and we reduce them 
to: “You have these obligations and you have these rights, and how do those work?”127  

The study is one that has been conducted at a law faculty and is inherently legal, 

especially as regards the ‘common metric’ referred to above by Anne-Marie Slaughter. As 

such, it relies heavily on legal inquiry and tackles legal questions. It intrinsically engages with 

existing law, accepted norms and understandings about the sources of law. Yet, with the 

recognition that the law does not exist in a vacuum nor is best served in being 

conceptualized as such, the research makes use of literature and research in other 

disciplines to provide a vantage point that enriches law’s responses to the research 

questions at hand. The research does have, in this limited sense, a multidisciplinary 

approach but cannot be defined as a multidisciplinary study in and of itself given its strong 

and heavy legal focus. The multidisciplinary approach to its methodology, methods, and 

theoretical framework is essentially an instrumental approach. Valuable scholarship that has 

been produced by scholars in other fields of study is instrumentalized in order to better 

respond to the research questions in a quest to offer innovative ways of problem solving in 

legal scholarship. 

                                            
127 Anne-Marie Slaughter, “Filling Power Vacuums in the New Global Legal Order”, Boston College Law Review, 
Vol. 54, No. 3, 2013, 934.  



 

 44 

Oscar Schachter once wrote: “international lawyers, both individually and as a group, 

play a role in the process of creating new law and in extending existing law to meet 

emerging needs”.128 Because this “international legislative task” required analysis of fields 

outside of the law, Schachter called on “expertise in nonlegal fields [to] be drawn upon and 

utilized in a comprehensive manner” as well as “systematic collaboration with other scientific 

and professional groups”. 129  Although Schachter may have had collaboration with 

economists on trade or with astrophysicists on outer space in mind, the general point he 

makes about the necessity and desirability of cross-disciplinary collaboration is worth 

remembering.  

The study relies on law both as a distinct discipline and on law in relation to the field 

of international relations in its quest to make this contribution. The study combines the study 

of international law with insights from the study of international relations. Insights from the 

study of international relations are most instrumental in mapping the institutional and 

governance landscape, and in framing the role and evolution of international law in resolving 

global issues. The following part on the theoretical framework lays out the foundations of the 

multi-angled and hybrid or ‘eclectic’ approach that is used in assessing the research 

questions and each of the case illustrations to demonstrate existing children’s rights 

protection gaps. 

The inquiry into transnational children’s rights obligations, focusing on CCLAs, lies at 

the intersection of several highly contentious and ‘under construction’ areas of legal research 

and international law-making: transnational human rights obligations, the status of non-State 

Actors and hybrid actors under international law and their consideration as duty-bearers 

under international human rights, all with a particular focus on children’s rights.130 

1.3.1 Theoretical Approaches  

The orthodox ascription to one theory, thus one explanation of the world as it 

surrounds us, may provide the benefits of forgoing complication but it is unduly constraining. 

In fact, complexity of real-life problems renders theoretical orthodoxy obsolete if research is 

to be problem and policy driven. The same may also be concluded of disciplinary orthodoxy. 

                                            
128 Oscar Schachter, “The Invisible College of International Lawyers”, Northwestern University Law Review, Vol. 
72, No. 2, 1977-1978, 223.  
129 Schachter, “The Invisible College of International Lawyers”, supra note 128, 225. 
130  The present study employs the concept of ‘transnational human rights obligations’ and not that of 
‘extraterritorial human rights obligations’ when referring to the obligations of CCLAs, even though human rights 
practitioners and researchers sometimes use these concepts interchangeably in their work and discussions. This 
deliberate choice is motivated by a desire to address the broadest possible set-up of human rights obligations 
beyond the physical borders of a given State without limiting duty-bearers to States, whether territorial or 
extraterritorial. Extraterritorial obligations as a term is used to refer only to the obligations of States beyond their 
borders.  
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It is precisely for this reason that Katzenstein and Okawara’s plea for “analytical 

eclecticism” 131  later refined by Katzenstein and Sil 132 , resonates strongly with those 

conducting research into real-life questions.  Analytical eclecticism has been referred to as 

“an intellectual stance a researcher can adopt when pursuing research that engages, but 

does not fit neatly within, established research traditions in a given discipline or field”.133  

Departing from a pragmatic concern for addressing concrete issues with policy implications, 

eclectic theorizing allows the researcher to “incorporate more of the complexity and 

messiness of particular real-world situations”.134 Although Sil and Katzenstein view analytical 

eclecticism essentially as a modest and “mid-range” theory135, there is nothing specific to 

eclectic theorizing that inherently precludes a researcher to yield research results with 

broader implications that are “portable … across spatio-temporal contexts … [and] across a 

wide range of substantive problems”136 through the use of analytic eclecticism. This study is 

an exercise in analytical eclecticism in the literal sense. It shies away from both theoretic and 

disciplinary orthodoxy in favour of insights and inspiration from a variety of disciplines and of 

‘schools’ within those disciplines to allow for the most inclusive and comprehensive 

treatment of its research questions. It has benefited from insights from the discipline of 

International Relations greatly in the formation of its theoretical approach and the articulation 

of its assumptions. 

The academic pull of cross-disciplinary 137  work in international law (IL) and 

international relations (IR) has been expounded by Slaughter, Tulumello and Wood back in 

1998 by four exogenous factors in addition to “a more general interdisciplinary trend” in 

international law: first, the “proliferation of formal institutions for international cooperation”; 

second, the “competing trend in international life, signaled by the rise of a group of 

                                            
131 Peter J. Katzenstein and Nobuo Okawara, “Japan, Asian- Pacific Security, and the Case for Analytical 
Eclecticism,” International Security, Vol. 26, No. 3, 2001, 153-85.  
132 Peter J. Katzenstein and Rudra Sil, “Eclectic Theorizing in the Study and Practice of International Relations”, 
in Christian Reus-Smit and Duncan Snidal (eds), The Oxford Handbook of International Relations, Oxford 
University Press, 2008 and Sil and Katzenstein, “Analytic Eclecticism in the Study of World Politics: 
Reconfiguring Problems and Mechanisms across Research Traditions”, Perspectives on Politics, Vol. 8, Issue 2, 
June 2010. 
133 Sil and Katzenstein, “Analytic Eclecticism”, supra note 132, 415. 
134 Sil and Katzenstein, ““Analytic Eclecticism”, supra note 132, 412. 
135 Sil and Katzenstein define analytical eclecticism as a mid-range theory in the following way: “Mid- range 
theories are designed to be portable within a bounded set of comparable contexts where certain cause-effect 
links recur. The task for a mid-range theorist is to recognize the conditions under which some of these links 
become more causally significant while others do not.(footnote omitted) Such an effort is quite different from the 
construction of a grand theory or general law that is intended to be portable not only across spatio-temporal 
contexts but also across a wide range of substantive problems” (Sil and Katzenstein, supra note 132, 415).  
136 Sil and Katzenstein, “Analytic Eclecticism”, supra note 132, 415. 
137 I employ the term cross-disciplinary in lieu of interdisciplinary out of my belief that interdisciplinary work in its 
true format is genuinely rare and at the reach of very few. Cross-disciplinary in this context means the importation 
and adoption of concepts, insights and results from one discipline across to another. Even when the other 
discipline does not share the same inherent analytical questions, it may still benefit from these concepts, insights 
and results. 
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phenomena most often explained in terms of ‘globalization’, ‘transnationalism’ or the ‘new 

medievalism’; third, an emphasis on “governance over government … [that] highlight[s] the 

advantages of ‘soft law’ over ‘hard law’; and fourth, the continuing appeal of compliance as a 

subject of study.138 As Kenneth Abbott aptly put it “[i]nterdisciplinarity is of even greater value 

in the international lawyer’s broader social role as policy maker, or more fancifully perhaps 

as architect of global governance”.139  

It has been posited that international lawyers make use of international relations 

theory in three ways: “(1) to diagnose international policy problems and to formulate 

solutions to them; (2) to explain the function and structure of particular international legal 

institutions; and (3) to examine and reconceptualize particular institutions or international law 

generally”.140 The study employs IR theory in the first and third ways explicated above. 

Firstly, the present study makes use of IR theory in assessing and subsequently formulating 

solutions to the international policy problem of the mismatch between children’s rights 

impacts of corporate activities on the ground and the response of international law as it 

stands. Additionally, it also seeks to re-envision international law and more particularly, 

international human rights law in order to respond to the challenges posed by this mismatch. 

In its pursuit of this reconceptualization, the study uses IR’s contribution to research on 

globalization and its subsequent responses to the rise of actors other than the State. IR 

literature has long problematized the State, or more accurately, States in the global order. It 

has more recently had to grapple with not only the State but everything but the State as well. 

In this regard, the last three decades have seen horizontal sub-governmental networks, 

epistemic communities, transnational advocacy networks, intergovernmental institutions, and 

MNEs all come to fall within the purview of IR scholarship.141 Proposals of global governance 

and multi-level governance are abound and have much to offer to international legal 

scholarship.  In addition, the IR literature on power is particularly instructive for human rights 

research given the preoccupation with tipping the scales in favour of the individuals and 
                                            
138 Anne-Marie Slaughter, Andrew S. Tulumello and Stepan Wood, “International Law and International Relations 
Theory: A New Generation of Interdisciplinary Scholarship”, The American Journal of International Law, Vol. 92, 
No. 3 (Jul., 1998), 367-397 in 369. 
139  Kenneth W. Abbott, “Towards a Richer Institutionalism for International Law and Policy”, Journal of 
International Law & International Relations, Vol. 1, No. 1-2, 2004-2005, 10. 
140 Slaughter, Tulumello and Wood, “International Law and International Relations Theory”, supra note 138. 
141 IR scholars from different traditions have expounded these topics. The most influential formulations are found 
in the work of inter alia Anne-Marie Slaughter, A New World Order, Princeton University Press, 2004; Peter M. 
Haas. “Do Regimes Matter? Epistemic Communities and Mediterranean Pollution,” International Organization, 
Vol. 43, No. 3, 1989, Peter M. Haas, “Epistemic Communities and International Policy Coordination,” International 
Organization, Vol. 46, No. 1, 1992; Margaret E. Keck and Kathryn Sikkink, Activists Beyond Borders: Advocacy 
Networks in International Politics, Cornell University Press, 1998, Margaret E. Keck and Kathryn Sikkink, 
“Transnational advocacy networks international and regional politics”, International Social Science Journal, Vol. 
51, No. 159, 1999; Robert O. Keohane, "Governance in a Partially Globalized World," American Political Science 
Review, 95-1, 2000; Joseph S. Nye, Jr., The Future of Power, Public Affairs, 2011; James N. Rosenau, 
Turbulence in World Politics: A Theory of Change and Continuity, Princeton University Press, 1990. 
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communities that find themselves in temporary or permanent disenfranchisement vis-à-vis 

loci of power, State or otherwise.  

1.3.1.1 IR Scholarship: Beyond Realism and Rational Choice 

The traditional paradigmatic divides and competitions among different schools of IR 

theory create unnecessary restraints both in terms of their explicatory power and their 

potential to contribute to international law’s conception of the global order. For example, the 

Realist school of IR theory is elemental in understanding the Westphalian outlook on global 

order, based on Hobbesian assumptions of anarchy and power.142 On the other hand, 

Realism is perhaps the most limiting school of IR theory given its almost exclusive focus on 

States as meaningful actors in international relations and its limited characterization of power 

conventionally as material sources such as wealth or military force to be amassed for 

coercion. Despite its more inclusive definition of “power”,143 even the Neorealist review is 

plagued by the same explanatory constraints. The proud Neo-Realist Kenneth Waltz wrote: 

“Theories … are not useful merely because they may help one to understand, explain, and 

sometimes predict the trend of events. Equally important, they help one understand how a 

given system works.”144 Unfortunately both Neorealism and its forerunner Realism share a 

common crippling fallacy: the mistaken contention that we live in a world made up solely of 

States. Therefore, the possibility they offer to help understand how the existing global 

system works can only be partial.   

It is undeniable that the nation State remains the basic organizing principle of global 

politics and governance as the system of global relations stands; yet, it is equally undeniable 

that it is not the only organizing principle and that challenges remain not only in regulating 

State behaviour but also the behaviour of non-State entities. Keohane aptly summarizes the 

shortcomings: “Realism is a useful ‘first cut’ at understanding world politics, but its vision of 

the field is too limited to make it a good comprehensive doctrine. Too much is left out: not 

only institutions, but also transnational relations, domestic politics and the role of ideas. 

Realism is long on structure, short on process”.145 Moreover, recalling one of the most 

influential international legal scholars of the 20th Century, McDougal, if “[t]he highest calling 
                                            
142 In fact, even the title of the great classical Realist Hans Morgenthau’s seminal book reflects a preoccupation 
with reconciling how power can coexist with peace in the state of global anarchy: Hans Morgenthau, Politics 
among Nations: The Struggle for Power and Peace, Knopf, 1948.  
143 Kenneth Waltz explains the two axes of separation from Realism as regards the definition and concept of 
‘power’ employed by Neorealist theory. Firstly, power is not seen as an end but as “a possibly useful means”. 
Secondly, Neorealist theory defines power as “the combined capability of a state” (Kenneth N. Waltz, “Realist 
Thought and Neo-Realist Theory”, Realism and International Politics, Routledge, 2008, 79). 
144 Kenneth N. Waltz, “Realist Thought and Neo-Realist Theory”, Realism and International Politics, Routledge, 
2008, 75. 
145 Robert O. Keohane, “Introduction”, in Keohane, Power and Governance in a Partially Globalized World, 
Routledge, 2002, 6. 
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of all is to enhance human dignity in appropriate systems of public order”146, then Realism 

and Neorealism fall short in one more respect: in theorizing about how a given system 

should work in order to enhance human dignity.  

Where Realism and Neorealism fall short, other schools of IR thought such as 

Institutionalism, Liberalism, Constructivism and Critical IR Theory may offer more relevant 

insights into how politics interact with norms on the global stage. More importantly, different 

schools of IR Theory are instrumental in questioning assumptions about how change 

through process can work towards responding to challenges faced in seeking to uphold a 

norms and value-based global order. The first step that Institutionalism, Liberalism, 

Constructivism and Critical Theory take in this regard is to recognize a basic shift in global 

affairs, that States no longer have a monopoly on the rules of the game. Even openly 

“Statist” scholars from these different traditions of IR Theory have acknowledged this shift 

towards a multi-actor reality. For instance, Alexander Wendt, as –if one may be permitted to 

use such a characterization- a Statist constructivist recognized the declining importance of 

States in the wake of the rise of “multinational corporations, new social movements, 

transnational and intergovernmental organizations” as early as 1992, yet concluded that 

sovereign states would continue to dominate the international political arena.147 More than 

two decades later, States remain major players in mainstream international law and 

international relations scholarship. It must nevertheless be recognized that they are no 

longer the only determinant units of organization or analysis in the global system.148 

1.3.1.2 IR Insights on Global Governance 

One dominant response from IR scholarship to the ever-changing global political 

landscape of many variables and even more actors has been the formulation of global 

governance approaches.149 Global governance is not necessarily a legal conceptualization of 

order; it is first and foremost a political one. Global governance is not satisfied with the “inter-

nation-al” and therefore seeks to explain how ‘governing’ occurs beyond the space between 

States. The late IR scholar James Rosenau considered that the “interactive tensions 

whereby processes of globalization and localization [that are] simultaneously unfolding on 

                                            
146 Myres S. McDougal, “Preface”, in Harold D. Lasswell and Myres S. McDougal, Jurisprudence for a Free 
Society: Studies in Law, Science and Policy, (Student Ed.), 1997, v. quoted in W. Michael Reisman, “Theory 
about Law: Jurisprudence for a Free Society”, Faculty Scholarship Series, Paper 964, 1999, vi. 
147 Alexander Wendt, “Anarchy is what states make of it: the social construction of power politics”, International 
Organization, Vol. 46, No. 2, Spring 1992, 424. 
148 Anne-Marie Slaughter, for instance, argues in A New World Order that the world is increasingly governed by 
horizontal and vertical “government networks” (Anne-Marie Slaughter, A New World Order, Princeton University 
Press, 2004). 
149 As “global governance” rose in prominence, it also acquired its own journal Global Governance in 1995 
(Journal’s current website is housed at http://journals.rienner.com/loi/ggov).  
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worldwide scale” were behind the dispersion of governance capabilities also to actors 

besides the State.150 For Rosenau, while States continued to be the “central loci of control in 

the processes of global governance”, they had lost a degree of the authority that allowed 

them to exert dominance and garner compliance.151  

Governance “encompasses the activities of governments, but it also includes the 

many other channels through which ‘commands’ flow in the form of goals framed, directives 

issued, and policies pursued”.152 Finkelstein offers his own definition of global governance as 

“governing, without sovereign authority, relationships that transcend national frontiers” or as 

“doing internationally what governments do at home”.153 For Finkelstein, indeed, governing 

covers a much broader ground than the “reaching of decisions about the rules”; it is also 

about all the constitutive aspects of the process of governing.154 Keohane and Nye focus not 

only on processes but also on institutions, defining governance as “processes and 

institutions - both formal and informal - that guide and restrain the collective activities of a 

group”.155 As such, governance does not have to take place at the state-level. Its sole actors 

are not confined to States. Keohane and Nye in fact discern a three by three matrix of 

governance activities. The three different levels of governance are “subnational”, “national”, 

and “supranational”, whereas the three types of governance are conceived as “private”, 

“governmental”, and “third sector”.156 The main actors of the supranational level, which is the 

important level for this study, are transnational corporations (TNCs) at the private plane, 

intergovernmental organizations (IGOs) at the governmental plane and non-governmental 

organizations (NGOs) at the third sector plane.157  Keohane and Nye further argue, in 

response to Neorealism, that “networks among agents, and norms – standards of expected 

behavior – that are widely accepted among agents” constitute essential elements of the 

international system in addition to States that cannot simply be dismissed.158 In response to 

the perennial problem of IR scholarship, namely ‘anarchy’ or the absence of a world 

government, Keohane and Nye see “the existence [at the global level] of regimes of norms, 

rules, and institutions that govern a surprisingly large number of issues in world politics”.159 

Of course, the difficulties inherent in enforcement and compliance are not to be disregarded, 

                                            
150 James N. Rosenau, “Governance in the 21st Century”, Global Governance, Vol. 1, No. 1, 1995, 19. 
151 Rosenau, “Governance in the 21st Century”, supra note 150, 39. 
152 Rosenau, “Governance in the 21st Century”, supra note 150, 14. 
153 Lawrence S. Finkelstein, “What is Global Governance”, Global Governance, Vol. 1, No.3, 1995, 369. 
154 Finkelstein, “What is Global Governance”, supra note 153, 370. 
155 Robert O. Keohane and Joseph S. Nye Jr., “Introduction”, in Joseph S. Nye, Jr. and John D. Donahue (eds), 
Governance in a Globalizing World, 2000, 12. 
156 Keohane and Nye, “Introduction”, supra note 155, 13. 
157 Keohane and Nye, “Introduction”, supra note 155, 13. 
158 Keohane and Nye, “Introduction”, supra note 155, 19. 
159 Keohane and Nye, “Introduction”, supra note 155, 20. 
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especially “in areas such as human rights and the role of sovereignty [where] global norms 

are changing at a dramatic pace”.160 Furthermore, Keohane as a neoliberal institutionalist 

believes that the adequate response to globalization in its modern form is governance 

through global institutionalization, although he does not use this term himself. He identifies 

the challenge of world order as one of developing institutional arrangements that are “built 

not only by governments but by international civil society under conditions of 

globalization”.161 

Although (global) governance is sometimes prescribed as a solution for global 

problems in lieu of international law and human rights law, global governance is not 

antithetical to a human rights-based international legal order. For example, Andrew Hurell’s 

accurate snapshot of the objectives of governance, namely “the management of power, the 

promotion of common interest, and the mediation of difference”162 are among the objectives 

of international law. It must be conceded, nonetheless, that the world is characterized by 

coexistence of the old (Statist) and the new (Transnational), in other words,  

We are not dealing with a vanished or vanishing world, as transformationists are wont to 
argue, but rather with a world in which solidarist and cosmopolitan models of governance 
coexist, usually rather unhappily, with many aspects of the old Westphalian order.163  

For that reason, the nonstatist constructivist conceptions of global governance have 

to undergo a ‘power reality check’.164 

1.3.1.3 IR Insights on Power 

Power is a perennial theme in IR scholarship, although its definition and what it 

represents may vary drastically between different schools or traditions. If one task of human 

rights law is to act as a corrective to power, especially when it is misused, then it becomes 

an important task to identify how power works. Insights from IR theory, or more accurately, 

theories, can serve as important entry points to understanding power both conceptually and 

substantively. In incorporating these insights, however, it is a crucial task to re-evaluate 

these IR insights in light of how they portray or respond to power. Michael Barnett and 

Raymond Duvall define power as “the production, in and through social relations, of effects 

that shape the capacities of actors to determine their own circumstances and fate”.165 This 

                                            
160 Keohane and Nye, “Introduction”, supra note 155, 25. 
161 Robert O. Keohane, “Hobbes’s dilemma and institutional change in world politics: sovereignty in international 
society” (1995), in Robert O. Keohane, Power and Governance in a Partially Globalized World, supra note 145, 
80. 
162 Andrew Hurrell, “Power, institutions, and the production of inequality”, in Michael Barnett and Raymond Duvall 
(eds), Power in Global Governance, Cambridge University Press, 2005, 35.  
163 Hurrell, “Power, institutions, and the production of inequality”, supra note 162, 56. 
164 Hurrell, “Power, institutions, and the production of inequality”, supra note 162, 43-44. 
165 Michael Barnett and Raymond Duvall, “Power and global governance”, in Barnett and Duvall (eds), Power in 
Global Governance, Cambridge University Press, 2005, 3.  
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definition is in fact, as the authors acknowledge, a reformulation of the sociologist John 

Scott’s general definition of power in his eponymous book as “the production of causal 

effects” and his characterization of social power as one that “involves the socially significant 

affecting of one agent by another in the face of possible resistance”. 166 Barnett and Duvall 

also identify four expressions of power: compulsory power, institutional power, structural 

power and productive power.167 Given the different expressions power can assume at both 

local and global levels (and those levels in between), it is especially important to be able to 

understand how these expressions come about under conditions of contemporary 

globalization.  

Both implicitly and explicitly, globalization has underpinned most IR scholarship (with 

the exception of Realism and Neorealism that discount the idea that anything has 

fundamentally changed in international relations) over the last two decades as exemplified 

by the responses formulated through thinking on global governance and institutionalization. 

Globalization has not only been responded to but also problematized, especially in terms of 

the resulting global power dynamics. The Critical IR Theorist Robert W. Cox has called 

globalization the “global perestroika”, attributing to it what he deemed all the wrecking 

impacts of Gorbachev’s perestroika on the Soviet Union but on a global scale.168 According 

to Cox, global economy is the key driver of globalization and this global economy depends 

on global production that “is able to make use of the territorial divisions of the international 

economy, playing off one territorial jurisdiction against another so as to maximize reductions 

in costs, savings in taxes, avoidance of anti-pollution regulation, control over labour, and 

guarantees of political stability and favour”.169 In many ways, this assessment also extends 

itself to the precarious situation in which individuals and groups find themselves when 

territorial divisions and conceptions of territorial jurisdiction are utilized in such a way that the 

addressees of human rights claims, in other words, the duty-bearers become obscured.  

The attempts fuelled by globalization to create distinct “public” and “private” spheres 

in the international arena, including through international law, is seen by Ronnie Lipschutz as 

a purposive exercise of power: 

                                            
166 John Scott, Power, Polity, 2001, 1-2. 
167 Accordingly, “[c]ompulsory power refers to relations of interaction that allow one actor to have direct control 
over another. … Institutional power is in effect when actors exercise indirect control over others … Structural 
power concerns the constitution of social capacities and interests of actors in direct relation to one another. 
Productive power is the socially diffuse production of subjectivity in systems of meaning and signification” 
(Barnett and Duvall, supra note 165). 
168 Robert W. Cox, “Global Perestroika”, in Ralph Miliband and Leo Panitch (eds), New World Order? The 
Socialist Register 1992, Merlin, 1992, reprinted in Rorden Wilkinson (ed), The Global Governance Reader, 
Routledge, 2008, 140. 
169 Cox, “Global Perestroika”, supra note 168, 143.  
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Globalization and the instantiation of neoliberal practices have codified internationally the 
structural capacity to divide public from private without putting in place a commensurate 
political authority capable of exercising structural and compulsory power over the expansive 
tendencies of private actors. Instead, the decentralized organization of markets lends itself 
only to the creation of weak institutions – that is, international regimes – whose power rests 
in the stickiness of the bargains around which they have been established.170 

Ronnie Lipschutz further problematizes the power of capital in our societies, 

especially when its effect is to create impediments to social change:  

Capital exercises a form of structural power, authorized by the state, which, at the end of the 
day, results in little social change. Structures receive a paint job, so to speak, but 
underneath they are still the same.171  

The counterbalancing act against these constraining effects of the power of capital 

for Lipschutz is a sort of activism, whereby “[t]hose seeking to put restraints on capital 

should not be shy about [using their institutional and discursive power]”. 172  Lipschutz 

believes that the remedy against structural power is institutional and discursive power as “[i]t 

is only through political action directed to the ethical basis of state power that people and 

societies will come to recognize and acknowledge the need for social regulations and accept 

them as a necessary part of global industrialization, development, and economic growth”.173 

One type of power is thus to be balanced by another type and social change is to be created 

by employing familiar concepts such as development and economic growth. 

There is no single expression of a given type of power. Institutional power is a case 

in point. Michael Barnett and Martha Finnemore view the reflection of liberalism and liberal 

global order by international organizations (IOs) as an exercise of power through which “IOs 

[…] construct the social world in which cooperation and choice take place.”174 On the other 

hand, a neo-materialist analysis of the WB and the IMF has led Paul Cammack to conclude 

that the two institutions are in fact looking for “possibility of relative autonomy [that is] – the 

capacity of political institutions to stand at a distance from capitalist interests as they exist at 

any particular moment in time -…” 175  in their quest to undertake a “project for the 

institutionalization and management of global capitalism”176. The distinction between the two 

analyses lies at the quality of power sought by institutions: for Cammack, it is autonomous 

                                            
170 Ronnie D. Lipschutz, “Global civil society and global governmentality: or, the search for politics and the state 
amidst the capillaries of social power”, in Barnett and Duvall, Power in Global Governance, Cambridge University 
Press, 2005, 235 (Parentheses omitted). 
171 Lipschutz, “Global civil society and global governmentality”, supra note 170, 243. 
172 Lipschutz, “Global civil society and global governmentality”, supra note 170, 243. 
173 Lipschutz, “Global civil society and global governmentality”, supra note 170, 244. 
174 Michael Barnett and Martha Finnemore, The power of liberal international organizations”, in Barnett and 
Duvall, Power in Global Governance, Cambridge University Press, 2005, 162. 
175 Paul Cammack, “The Governance of Global Capitalism: A New Materialist Perspective”, Historical Materialism, 
11:2, 2003, reprinted in Rorden Wilkinson (ed), The Global Governance Reader, Routledge, 2008, 159. 
176 Cammack, “The Governance of Global Capitalism”, supra note 175, 157. 
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power of control over a given order, for Barnett and Finnemore, it is constitutive power over 

construction of that order. 

According to Richard Price, because Constructivism “tak[es] the prevalence of power 

seriously without precluding the possibility of meaningful humanitarian change nonetheless”, 

it is the one strand of IR scholarship conducive to creating moral progress.177 One of the 

most important insights from Price is that there is an important role for ethics in IR discourse, 

all the more so because “normative theorizing is inescapably involved in making or 

challenging claims about possibilities of moral change in world politics”. 178  Price’s 

assessment also rings true for international law and human rights scholarship, especially in 

the context of intellectual enterprises such as the present study that seek to advance 

possibilities for moral progress towards the “amelioration or elimination of violence and 

oppressions (including destitution) to persons”179. Price urges those seeking to find solutions 

to what ought to be done in global politics to evaluate “whether and what is ethically 

justifiable when faced with instrumental actors relentlessly pursuing their interests, armed 

with a variety of sources of power”.180  

One task of international law scholarship and more specifically, human rights 

research should be to remain ever mindful of how power in all its different variants plays out 

in normative processes. IR scholarship is able to provide the necessary conceptual tools to 

differentiate between power and empowerment, to look critically at social relationships and 

to delineate the role of norms and legal rules against this backdrop. For instance, Anne-

Marie Slaughter concedes that her conceptualization of international order as one not only 

dominated but also run by government networks is bereft of norms even though these 

networks are able to utilize both hard coercive power and soft power of persuasion and 

socialization.181 Slaughter elucidates the purpose of norms very plainly: “Power without 

norms is both dangerous and useless. It is dangerous because of the risk of abuse. It is 

useless because it lacks purpose. The answer in both cases is to harness power and to 

constrain it through norms.”182 Giving purpose to power and preventing abuse is thus an 

elemental function of normative theorizing in human rights law. Attaching norms to power, in 

the context of this study, means establishing norms to serve as standards of behaviour that 

circumscribe the acceptable limits of the exercise of corporate power in situations involving 

                                            
177 Richard M. Price, “Moral Limit and Possibility in World Politics”, International Organization, Vol. 62, Issue 2, 
April 2008, 210. 
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179 Price, “Moral Limit and Possibility in World Politics”, supra note 177, 192. 
180 Price, “Moral Limit and Possibility in World Politics”, supra note 177, 203. 
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children and that safeguard these limits by ascribing consequences to failures to respect 

these limits.  

1.3.1.4 IR Insights on Process and Norms 

The preoccupation with what Price has termed moral progress in international law’s 

response to contemporary human rights challenges necessarily implies a process-based 

transformation of the existing conventional outlook on international law. The idea of process 

as the vehicle of transformation is based on the premise that interests and identities are not 

given or fixed. It is the Constructivist School of IR Theory that most readily embraces the 

idea of process, although Institutionalism and Liberalism too do not discount the possibility of 

change and do allow for it but using entirely different parameters.  

Institutionalism and Liberalism are based on rational-choice in their mainstream 

variants. Actors in the global system act based on reasoned choices, calculated on the basis 

of their interests and further refined on the basis of their relative power. Different from 

Realism and Neorealism, Institutionalism, (Neo)Liberalism and Constructivism do not define 

interest and power in narrow and material terms. Furthermore, Constructivism argues that 

interests are not materially or rationally-based. Interests are constructed and shaped by 

identities through an interactive and interactional process. Matthew J. Hoffmann outlines 

constructivism’s core commitments as a theory of process:  

Dynamism is inherent and change is possible in social life – mutual constitution includes 
more or less room for agency and variation … Mutual constitution plays out through 
communication. … Intersubjective knowledge meaning, and facts are the key aspects of 
politics.183  

Wendt also contrasts the constructivist theory with “the materialist view, of which 

neorealism is one expression, that material forces per se determine international life, and the 

rational choice- theoretic view that interaction does not change identities and interests”.184 

The divide between rational choice and identity politics, however, is not insurmountable. As 

Ian Johnstone notes, “the practice of law serves to blur the distinction between calculations 

of interest and a sense of feeling bound”.185 It is at the juncture of rationally determined 

interest and interactively constituted identity that law can serve to bridge this gap. Through 

the “creation, interpretation, and implementation of law”, a sufficiently widespread 

“predisposition towards compliance” is created.186 Thus, the lege ferenda articulation of 
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184 Alexander Wendt, “Constructing International Politics”, International Security, Vol. 20, No. 1, Summer 1995, 
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norms as they ought to be for the purpose of pushing the boundaries of the law as it is, is not 

an exercise in wishful thinking but a deliberate effort in purposeful theorizing. Once 

internalization of legal norms happens at a broader scale through cooperative action of those 

rallying for these norms, the norms take their place within the system of rules “embedded in 

bureaucratic routine and legal structures”. 187 

Wendt, in his seminal article “Anarchy is what states make of it”, outlines what the 

transformation at the global systemic level from competitive to cooperative would look like in 

four stages. In stage one, the consensus about identity commitments of the given actor (in 

Wendt’s case, a State actor) collapses. In stage two, the collapsing consensus leads to a re-

evaluation of the self and the other as well as the structures governing their interaction. As a 

result, a new or modified identity formation is launched. In stage three, the new/modified 

identity is exhibited through practice that is aimed at bringing about a transformation of 

interactions. In the final and fourth stage, the changed behaviour of the given actor is 

rewarded by other actors, resulting in a fresh basis for the formation of new identities and 

interests.188 Although Wendt is concerned mainly with States and is silent on the matter of 

‘law’ as either the transformative object or the transformation’s subject, his four-stage model 

is nonetheless relevant to illustrate the assumptions made when engaging in de lege ferenda 

normative research, as is done in this study. 

One of the most important insights regarding process that Constructivist research 

has produced is on the trajectory of norms in international life. These insights provide the 

backdrop for assumptions that are made in this study. Norms are generally defined as 

“standard[s] of appropriate behavior for actors with a given identity”.189 Finnemore and 

Sikkink underline the commonly drawn distinction between “regulative norms, which order 

and constrain behavior, and constitutive norms, which create new actors, interests, or 

categories of action”.190 In either form, “[n]orms channel and regularize behavior” 191, often on 

a moral basis for action or non-action. Finnemore and Sikkink argue that norms become 

widespread through a three-stage process: norm emergence, norm cascade and 

                                            
187 Johnstone, “The power of interpretive communities”, supra note 185, 189. 
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internationalization. The table below demonstrates the actors, motives and dominant 

mechanisms of norm influence192: 
Table 1 Stages of Norms 

 Stage 1 
Norm Emergence 

Stage 2 
Norm Cascade 

Stage 3 
Internalization 

Actors Norm entrepreneurs with 
organizational platforms 

States, international 
organizations, networks 

Law, professions, 
bureaucracy 

Motives Altruism, empathy, 
ideational, commitment 

Legitimacy, reputation, 
esteem 

Conformity 

Dominant Mechanisms Persuasion Socialization, 
institutionalization, 

demonstration 

Habit, institutionalization 

Source: Reproduced from Martha Finnemore and Kathryn Sikkink, “International Norm Dynamics and Political 
Change”, International Organization, Vol. 52, No. 4, Autumn 1998, 898. 

According to Finnemore and Sikkink, norms emerge on the international stage 

through the efforts of norm entrepreneurs, who “frame” issues in various ways to draw 

attention to them.193 These norm entrepreneurs are then able to persuade a critical mass of 

States to adopt the norm, culminating in a “tipping point” and resulting in a “norm cascade” 

or more plainly put, acceptance of the norm.194 In a third stage, those performing different 

societal functions internalize the norms. 

Finnemore and Sikkink, despite their State-centric assessment of how tipping points 

come about (by the adoption of the norms by a critical number of States), recognize other 

“agents of socialization” capable of exerting pressure on “targeted actors to adopt new 

policies and laws” and of “monitoring compliance with international standards”.195 As a 

specific argument on international law norms, they contend: “the power or persuasiveness of 

a normative claim in law is explicitly tied to the ‘fit’ of that claim within existing normative 

frameworks”. 196  In addition, this “logic of appropriateness” may lead “notions of duty, 

responsibility, identity, and obligation (all social constructions) … [to] drive behavior as well 

as self-interest and gain”.197  

For the Constructivist theorist, “understanding which norms will become law (“soft” 

law as well as “hard” law) and how, exactly, compliance with those laws comes about” are 

                                            
192 Finnemore and Sikkink, “International Norm Dynamics and Political Change”, supra note 189, 989. 
193 Finnemore and Sikkink, “International Norm Dynamics and Political Change”, supra note 189, 897. 
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convention or a contract may require State acceptance of that norm, the cascading of a norm into soft law may or 
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central research questions.198 David Bederman gives a compelling trajectory for what may 

be called “norm solidification”. He contends that even when ‘standards of conduct’ 

developed by international actors are aspirational or informal, “the inevitable trend is that soft 

law hardens into legal obligation”. 199  Furthermore, Bederman identifies an “asymmetric 

dynamic at work” in that “[r]ules rarely dissolve into standards, but standards … will usually 

solidify into legal rules”.200 Whether norm solidification is inevitable remains open to question 

but the possibility for norms to transform into more authoritative rules and the process 

through which such a transformation occurs remain ever more relevant. 

The sources of international law are traditionally traced back to the Statute of the 

International Court of Justice (ICJ), Article 38(1), which enumerates the law that the ICJ shall 

apply in rendering decisions “in accordance with international law”. These are: 

a. international conventions, whether general or particular, establishing rules expressly 
recognized by the contesting states;  
b. international custom, as evidence of a general practice accepted as law;  
c. the general principles of law recognized by civilized nations;  
d. subject to the provisions of Article 59 [that any given decision of the Court is only binding 
between the parties to the dispute and in respect of the particular case], judicial decisions 
and the teachings of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law.201 

The ICJ Statute defines the range of law that would be applicable to inter-state 

disputes and was drafted and adopted before the emergence of international human rights 

law. Whether or not the sources of international human rights law are or ought to be the 

same as those recognized under Article 38(1) of the ICJ Statute for international law 

continues to be a matter of debate.202 In fact, the impetus to move beyond sources as 

traditionally accepted has been portrayed –somewhat derisively- as some expansionist form 

of managerialism that seeks to offer exceptionalist arguments to distinguish human rights 

law while not divorcing it completely from international law.203 Yet, even the cynical criticism 

that equates the drive to move beyond traditional sources in non-positivist approaches to 
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international law with a lack of intellectual rigor and even self-interest204  falls short of 

recognizing that law is a social construct by nature and therefore inherently dependent on 

transformation both in terms of normative force and content. 

1.3.2 Theoretical Assumptions 

The study makes three theoretical assumptions that inform its purposes and 

influence its treatment of the research questions. The first and most fundamental assumption 

is that there is no vertical structure to global society, no overarching power akin to a global 

government and no enforcer. Although this state of affairs has conventionally been called 

“anarchy” in IR literature, the study is based on the promise that this “anarchy” does not 

culminate in a Hobbesian war of all against all. In fact, the assumption is that norms at the 

international level determine the rules of the game in the absence of global government 

(thus, carrying out a sort of legislative action) and collective action creates different 

enforcement options (be it through international adjudication mechanisms or more political 

enforcement such as sanctions). For this reason, the rules of the game and the actors are 

never static and pre-determinable. In practical terms, the lack of a vertical global social 

structure means that States do not always and invariably sit at the top of a pyramid, 

controlling the action and behaviour patterns of all the other actors. The global society, if one 

exists, is made up of multi-layered, complex and non-unidirectional interactions. 

The second assumption of the study is that international law comes into being 

through a process. This assumption defies the unrealistic and simplistic contention that 

international law is made solely by States. Instead, it espouses a more holistic approach to 

international law as a normative process, in which a multiplicity of different types of actors 

are involved. There is no one “testable and provable” or generally accepted account of how 

normative process for international law making ensues. The trajectory of norms from ideas to 

rules has been partially covered by Finnemore and Sikkink but they have focused on political 

change and do not as such offer a theory of how ideas transform into international legal 

norms. Different accounts of how norms become more authoritative, or more generally, how 

international law comes into being are available however both from the legal discipline and 

from different schools of IR. Three of the most comprehensive accounts that have been 

analysed for this study all share a focus – whether central or partial – on obligation. 

                                            
204 For the assessment of one such critic, see d’Aspremont, “Softness in International Law: A Self-Serving Quest 
for New Legal Materials”, European Journal of International Law, Vol. 19, 2008 and d’Aspremont, “The Politics of 
Deformalization in International Law”, Goettingen Journal of International Law, Vol. 3, 2011. 



 

 59 

 In what is one of International Law’s most explicit formulations of a process of 

legalization (or, the creation of a legal obligation), Oscar Schachter offers his five “necessary 

and sufficient conditions” for the establishment of obligatory norms: 
i. The formulation and designation of a requirement as to behaviour in contingent 

circumstances  
ii. An indication that that designation has been made by persons recognized as having 

the competence (authority or legitimate role) to perform that function and in 
accordance with procedures accepted as proper for that purpose   

iii. An indication of the capacity and willingness of those concerned to make the 
designated requirement effective in fact  

iv. The transmittal of the requirement to those to whom it is addressed (the target 
audience)   

v. The creation in the target audience of responses-both psychological and operational-
which indicate that the designated requirement is regarded as authoritative (in the 
sense specified in (iii) above) and as likely to be complied with in the future in some 
substantial degree.205  

 

Schachter’s account is a process-focused one that underlines practice. In fact, there 

are two tests that Schachter offers: the test of authority (legitimacy) and the test of 

effectiveness. 206  For a practice to be considered law and therefore imposing a legal 

obligation, that practice has to be “viewed as authoritative by those ‘others’” and “is also 

perceived as likely to be complied with”.207  For Schachter, the risk from adopting too 

restrictive definitions of what the law is and how it comes about is “to live in a ‘make-believe’ 

world where the ‘law is always the law’ and as a consequence in cynical reaction to reject a 

large body of normative phenomena that are actually operative in international behavior”.208 

In fact, Schachter’s conditions for the establishment of obligatory norms through a process 

do not preclude the direct applicability of the resulting legal obligations to actors other than 

the State. 

Leading American Scholars from Institutionalist and Neoliberal traditions have 

theorized about the turn to create international legal constraints on States through 

“legalization, [as] a particular form of institutionalization”.209 Legalization as a notion is 

determined by the three criteria of obligation, precision and delegation. More explicitly put, 

the determinants of different levels of legalization are “the degree to which rules are 

obligatory, the precision of those rules, and the delegation of some functions of 

interpretation, monitoring, and implementation to a third party”.210 According to Goldstein, 
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Kahler, Keohane and Slaughter, different levels of legalization characterize legalised 

institutions in different domains: “fully legalized institutions bind states through law… 

demonstrate a high degree of precision … [and] legal agreements delegate broad authority 

to a neutral entity for implementation of agreed rules”.211 The dominant Institutionalist and 

Neoliberal explanations of why legalization occurs are predominantly based on rational 

interest. Calculations of interest do not, however, solely occur at the level of State-to-State 

relations. For instance, Liberal theorists point to domestic politics as the driver of legalization 

at the international level, as well as being “the primary site for the enforcement” of 

internationally legalised regimes.212 Even without pronouncing the existence of a process 

whereby legalization takes place, Goldstein et al. recognize the possibility for normative 

evolution as a catalyst for further legalization.213 Actors at the sub-State level, State-level and 

transnational level all have the potential to influence and be influenced by the proliferation of 

legalised institutions. What is conceptually absent in this scenario is an answer to the 

question of whether legalization in any form or shape can occur without formal State 

participation or be enforced vis-à-vis those actors that are not States without the direct or 

indirect involvement of States.  

Much more recently, Jutta Brunnée and Stephen J. Toope have focused on an 

“interactional approach to international law”, based on three components: shared 

understandings, criteria of legality and practice of legality. 214  Brunnée and Toope 

characterize law as being “fundamentally about ‘how members in a community should relate 

to each other’” and “not about a precise set of pre-determined goals”.215 For Brunnée and 

Toope, “the distinctiveness of law lies not in form or in enforcement but in the creation and 

effects of legal obligation”. 216  Because Brunnée and Toope’s version depends 

quintessentially on social construction of international law itself, all social actors –not just 

States- can effectively participate in its formation. As a framework, interactional law is 

designed to “accommodate both the continuing pre-eminence of states in the international 

legal system and the rise of non-state actors”.217 Accordingly, the basis of social norms to 

arrange behaviour is the shared understandings that such norms are needed and what these 
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norms should be. Based on these shared understandings, social norms have to fulfil certain 

criteria to be law.218 Brunnée and Toope have argued that “ ‘soft’ norms may sometimes 

possess more obligatory force than norms derived from formal sources of law” due to the 

socially agreed nature of the soft laws, emerging from shared understandings.219 According 

to Brunnée and Toope, the legal obligation created through norms does not have to do with 

any intrinsic value or moral traction of the norms themselves but the “community of practice” 

that is built around these norms. The fine print also states that interactional law will arise not 

with practice as such but only when this community of practice engages in a practice of 

legality.	220 The practice of legality must be sustained by the community of practice over time 

for the “obligatory effect of international law” to be upheld. 1 In their analysis of transnational 

advocacy networks, Keck and Sikkink, in contrast, argue that certain norms are intrinsically 

more appealing cross-culturally and in transnational contexts. These norms, according to 

Keck and Sikkink, are found in two areas: “issues involving bodily harm to vulnerable 

individuals, and legal equality of opportunity”. 221 

The strength of this so-called ‘theory’ of interactional law lies in its focus on social 

interaction that defies the conventional positivist characterization of international law. As a 

theory, interactional law approach is silent on the purpose of international law and if there is 

such a purpose, how one may reconcile that purpose with a non-unidirectional process. 

Nonetheless, it would be unfair to say that interactional law discounts international law’s 

moral vocation. In fact, after arguing that the prohibition of torture may not be secured solely 

because it is enshrined in international law, Toope concludes: 

The rule prohibiting torture is a fascinating example of why I argue so strenuously that the 
work of international law is not done with the positing of a rule in a “binding” convention. 
Rules are constructed, buttressed or destroyed through the continuing practice of states and 
other international actors. In the case of human rights norms, like the anti-torture rule, the 
work of non-state actors, particularly NGOs and the media, is particularly necessary and 
powerful. So the most important conclusion to draw … is that the struggle to maintain the 
norm is never over. If that work is not undertaken successfully, the formal existence of an 
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absolute prohibition on torture could still become a dead letter. Can international law prevent 
torture? Yes, but only if together we keep working at it.222 

As such, there is strong rationale and a central place for norm entrepreneurship, 

whether through scholarship, civil action or policy-making in order to deliver on normative 

promises of international law. 

Based on these observations, the third assumption that the study makes is that 

human rights law is an important and adequate component of public international law’s 

response to the challenges posed by the changing global political and economic landscape. 

The study is a purposive study in international law, in that, as Jeffrey Dunoff pointed out, 

“abstract ideas developed in scholarly writings are one of the tools we use to understand our 

social world. These ideas are not a given; they are part of a collective exercise in the 

creation and development of our understanding of law”.223  In this sense, the different 

formulations of the process through which norms become legal reality are pertinent as they 

are informative. Based on the premise that international law is “made” not by deterministic 

State action or decision but through a process involving many different types of actors, the 

study proceeds to contribute –in its own right- to this sometimes long and protracted 

process. The attempt is to provide insight into the attribution of obligations, and attribution 

and distribution of children’s rights responsibility applicable to CCLAs to lay the normative 

groundwork for the continuation of a legal process on children’s rights and human rights 

accountability, especially for situations where CCLAs are involved.  

The recognition of “an increasing need to attach public law duties to ostensibly 

private actors”224 underlies the preoccupation of the study with questions of attribution and 

distribution of responsibility for children’s rights violations, taking into account both public 

and private actors. As Harold Koh eloquently puts it, this vocation “means using 

transnational law to help organize the activities and relations of myriad transnational players, 

not simply nation-states, with the goal not of reflecting parochial state [and private225] 

interests, but of advancing an enlightened global system dedicated to the promotion of 

human dignity”. 226  It is clear that the proliferation of human rights norms and their 

enforcement are not the only avenues and certainly not the only conceivable means of 

achieving human dignity. 
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Critical legal theorist David Kennedy is right to push what he terms as ‘humanitarians’ 

(in more conventional terms, those making human rights-based claims) to “not only … 

address problems difficult to formulate as rights claims—collective problems, economic 

problems—but to understand what it means to be a participant in governance and not just a 

critic of it”.227 He is also right in his claim that human rights is but one way of pursuing social 

justice. He may even be right to state that it sometimes is not “always the most 

appropriate”.228 “Human rights” as a vocation is by and large a construct, having come into 

prominence through the post World War II world order. Like any construct, human rights and 

its bearing on the world in which we live should be questioned in order to uncover 

assumptions, fallacies and unsubstantiated claims. Yet, Kennedy’s critique of human rights 

based arguments is highly selective in how it views both the practice of human rights and 

human rights scholarship. For instance, Kennedy argues without offering solutions that “[b]y 

defining justice as a relationship to the state rather than simply a condition in society, human 

rights can distract our attention from background norms and economic conditions that often 

do far more damage.”229 In fact, human rights law is squarely about addressing background 

norms in conditions of power imbalance that create outcomes detrimental to human dignity.  

1.3.3 Theoretical Premises 

The study shares the “four distinctive features” of the Transnational Legal Process 

approach to international law that have been enumerated by Professor Koh in his 1994 

Roscoe Pound Lecture:  

First, it is nontraditional: it breaks down two traditional dichotomies that have historically 
dominated the study of international law: between domestic and international, public and 
private. Second, it is non-statist: the actors in this process are not just, or even primarily, 
nation-states, but include nonstate actors as well. Third, transnational legal process is 
dynamic, not static. Transnational law transforms, mutates and percolates up and down, 
from the public to the private, from the domestic to the international level and back down 
again. Fourth and finally, it is normative. From this process of interaction, new rules of law 
emerge, which are interpreted, internalized, and enforced, thus beginning the process all 
over again. Thus, the concept embraces not just the descriptive workings of a process, but 
the normativity of the process. It focuses not simply upon how international interaction 
among transnational actors shapes the law, but also on how law shapes and guides future 
interactions: in short, how law influences why nations obey.230 

Drawing on the premises of the Transnational Legal Process approach, which draws 

heavily on the constructivist approach to the study of international relations, the research 

paradigm that informs the present study can be similarly described as non-traditional, non-
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statist, dynamic and normative. Different from the Transnational Legal Process approach, 

however, the study is not concerned with ‘why nations obey’ as its core question. It seeks to 

inquire on the basis of what principles children’s rights obligations could be attributed to and 

distributed among the different set of transnational actors under review, given a policy space 

“where state and nonstate actors interact in a variety of domestic and international fora with 

the goal of encouraging norm violators to accept norms [in this case, human rights and 

children’s rights norms] into their internal value sets so that they obey those norms, not just 

comply with them, as a matter of domestic law”.231 It is all the more crucial that the norms are 

internalized especially in situations where domestic law may not accurately reflect 

international human rights standards or when it is not implemented effectively to ensure 

compliance. 

The study is non-traditional in that from the onset, it is not confined to the positivist 

view of the law. It also acknowledges that while dichotomies such as domestic versus 

international or public versus private have been utilized to delineate different types of legal 

regimes and even legal scholarship, they are no longer quintessential in the study of 

international law in general and human rights law in particular given the increasingly 

interlinked and enmeshed nature of the private and the public or the domestic and the 

international.  

The current study is also non-statist because it looks beyond the nation-state and 

underscores the importance of those non-state actors with the power and the resources to 

affect the application of human rights law alongside states. While the nation-state remains 

the primary human rights duty bearer under the existing international human rights treaty 

regimes, regarding nation-states as the sole duty bearers is no longer in keeping with current 

realities. Therefore, the study concentrates on the business sector as well as international 

financial institutions and their impact on children’s rights. 

The study is dynamic as opposed to static, not precisely in the manner used to 

describe the premise of Transnational Legal Process. Its dynamism is rooted in its view of 

the law as a dynamic, ever-evolving, transforming and transformative body of norms. Thus, 

the research attempts to answer questions about in what direction the law should evolve in 

order to respond to the challenges posed by an ever growing set of international actors with 

impact on children’s rights. As such, it constitutes one answer to Andrew Clapham’s call for 

a “radical rethink” in international law in order to widen its scope to include not just States but 
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also Non-State Actors (NSAs) and in international human rights law in order to surpass the 

traditional assumption that it is about individuals’ relationship with the State only.232  

Finally, it is normative. The study aims to shed light on how and through which 

processes new norms or their new applications could emerge. In particular, the study 

focuses on the new norms of attribution and distribution of children’s rights responsibility 

among nation-states and non-state actors within the scope of this study. 

The study views law as a normative discipline and therefore, aims to shed light, 

departing from this normative viewpoint, on what the children’s rights obligations of CCLAs 

are as well as what they ought to be. Jan M. Smits summarizes it very accurately in his plea 

for legal scholarship as a normative discipline: 

At the heart of almost all academic disciplines, there are one or two such core questions. In 
physics, it is how to understand the natural world, in (micro) economics it is how agents 
(individuals and firms) behave, and in biology it is how living things function, grow and 
evolve. But what is the core of legal scholarship? In my view, legal science tries to answer 
the normative question what ought to be. Legal scholars try to establish what it is that 
individuals, firms, states or other organizations should do or not do as a matter of law. While 
economists consider the behaviour of the homo economicus (trying to explain human 
conduct from the economic perspective), legal scholars look at a question that precedes this 
behaviour: what is it that people should do as a matter of law? It is this ‘prescriptive voice’ 
that makes legal science distinct from other disciplines. … These are normative issues we 
should clearly separate from description and explanation (the main activities in, for example, 
physics and the social sciences) and from interpretation (such as in literary and cultural 
sciences). The core of legal science is the behaviour of the homo juridicus. (Footnotes 
omitted)233 

The quest to find the answer to what CCLAs should do for children’s rights as a 

matter of law is normative by its nature not only because it necessitates argumentative 

responses to the question but also because the question intrinsically begs a normative 

answer. In considering children’s rights as a standard and an idea, the study attempts to 

answer difficult questions through normative means. This notion of rights as social ideas is 

aptly explained by Owen Fiss: 

Viewing human rights as social ideas, transcending the existing legal order, enables us to 
use those rights as an independent standard by which to judge all social practices, including 
the law, even those laws that purport to transform human rights into legal claims. As social 
ideas, human rights can move the law toward the creation or recognition of certain claims as 
a matter of positive law, both international and domestic, yet they will always stand apart 
form the world as it is presently constituted. They serve both as a standard for evaluating 
what is and a reminder of what could be.234 

                                            
232  Clapham, “Lecture on Rethinking the Role of Non-State Actors under International Law”, 
http://legal.un.org/avl/ls/Clapham_IL.html. 
233 Jan M. Smits, “Redefining Normative Legal Science: Towards an Argumentative Discipline” in F. Coomans, F. 
Grünfeld, M. Kamminga (eds), Methods of Human Rights Research, Intersentia, 2009, 45-58. 
234 Owen Fiss, “Human Rights as Social Ideals” in Ernesto Garzon Valdes et al. (eds), Normative Systems in 
Legal and Moral Theory, Duncker & Humblot, 1997, 105. 
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Given the normative nature of the study, the aim of this study is not only to interpret 

the existing treaty regimes or soft law mechanisms but also to analyse and evaluate recent 

developments and trends in order to delineate what the law ought to be. The study thus 

culminates in de lege ferenda research. One definition of lex ferenda/de lege ferenda is: 

“LEX FERENDA/ DE LEGE FERENDA (vs. LEX LATA/DE LEGE LATA) [Latin, lit.: law being 
produced/brought forth/proposed] 
A Latin expression to describe an idea that some are proposing or contending should be a 
binding legal norm, when as a matter of existing law it is not accepted yet as a legally 
binding. It is a law in the process of being formulated, advocated, and accepted but not yet 
having ripened into generally accepted hard law. … Sometimes this phrase is used to 
denote something one proposes be accepted and established as a norm but which is not yet 
so, for example, the right to individual standing before all international human rights courts. 
… 
De lege ferenda usually has the sense of “on the basis of a norm that is not yet legally 
binding.”235 

The study is interested in proposing a de lege ferenda framework that can be applied 

to the attribution of children’s rights obligations to the different actors under inspection. It is 

therefore concerned not only with positivistic conceptions of law but also with trends that 

denote the future directions in which the law is likely to evolve. The study also evaluates how 

norms may be construed in a hard law – soft law continuum or in what has been called a 

“matrix of hard law, soft law, governance norms, rules applicable to states, municipal law 

and policy”.236 Within this continuum, no distinction is drawn between hard law and soft law 

as their rigid separation would amount to an unrealistic and artificial portrayal of international 

law. As Shaffer and Pollack point out, “actors, working ex ante, use agreements having 

different characteristics to further particular aims. These different types of agreements can 

have unpredicted effects, ex post, leading to new cycles of international lawmaking”.237  

For many legal scholars, the distinction between hard law and soft law emerges from 

the “binding versus nonbinding” dichotomy.238 Yet, such a black and white outlook on the law 

is often too simplistic as it disregards the many nuances that underlie the process whereby 

law evolves. The process characterizing the spectrum from non-binding to binding has been 

termed “legalization” by Abbott et al..239 The matrix of legalization is made up of the three 

dimensions of obligation, precision and delegation. According to the authors, legalization 
                                            
235 H. Victor Condé, A Handbook of International Human Rights Terminology (2nd ed), University of Nebraska 
Press, 2004, 149. 
236 Larry Catá Backer, “Rights and Accountability in Development (‘Raid’) V Das Air and Global Witness v Afrimex 
- Small Steps towards an Autonomous Transnational Legal System for the Regulation of Multinational 
Corporations”, Melbourne Journal of International Law, Vol 10, 2009. 
237 Gregory C. Shaffer and Mark A. Pollack, “Hard vs. Soft Law: Alternatives, Complements and Antagonists in 
International Governance”, Minnesota Law Review, Vol. 94, 2010, Minnesota Legal Studies Research Paper No. 
09-23, 714, http://ssrn.com/abstract=1426123.  
238  Shaffer and Pollack, “Hard vs. Soft Law: Alternatives, Complements and Antagonists in International 
Governance”, supra note 237, 712. 
239 Kenneth W. Abbott, et al.,  “The Concept of Legalization”, International Organization, Vol. 54, No. 3, Summer 
2000, 401–419. 
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need not be immediate and may occur overtime. A case in point is the international human 

rights regime, which evolved from the “only minimally legalized” UDHR into harder forms 

through the various international human rights conventions. 240 Echoing Shaffer and Pollack,  

“hard- and soft-law instruments serve as complements to each other in the progressive 

development of international law, leading to greater international cooperation and 

coordination over time”.241Hard law and soft law are thus seen, in the context of this 

dissertation, as two end points on a ‘continuum’ where fluidity and hybridization are possible. 

Myres McDougal made one of his final but important contributions to legal 

scholarship shortly before his passing:  

[T]he most useful conception of law is as a process of decision that is both authoritative and 
controlling. The function of the responsible jurist, advisor or decisionmaker, who is a part of 
that process, is to develop an appropriate observational standpoint, clarify community goals, 
identify and then perform the intellectual tasks that will enable him or her to assist those who 
seek legal or policy advice in clarifying goals, and in implementing them in ways compatible 
with the common interests of the most inclusive community.242 

Even for those who do not ascribe to the New Haven School, pioneered by McDougal 

and Lasswell, McDougal’s words carry invaluable insight about the policy tasks ahead. 

Extrapolating McDougal’s reflection to human rights, it is a duty for human rights lawyers and 

scholars of international human rights law to not simply be contented with the imperfect 

process but to seek ways to optimize it by incorporating in it the ‘common interests of the 

most inclusive community’, especially those rights-holders whose rights are marginalized. 

For this reason, it is just as essential to theorize about what the law should be and should do 

as what it is and already does. 

1.4 Research Methods 
The study relies on a combination of several research methods. Desk-based 

research was the primary method of data collection and legal reasoning. In addition to the 

desk-based research, the study employed case illustrations to firstly demonstrate the cracks 

in the system and the shortcomings of existing frameworks and then to evaluate how the 

state of the art in the field has fared in terms of providing the required children’s rights 

protection. Finally, an expert seminar was convened as a means of road-testing the 

preliminary conclusions of the study based on the analysis of the state of the art and the 

three case illustrations. 

                                            
240 Abbott et al, “The Concept of Legalization”, supra note 239, 405. 
241 Shaffer and Pollack, “Hard and Soft Law: What Have We Learned?”, Minnesota Legal Studies Research 
Paper No. 12-17, 11, http://ssrn.com/abstract=2044800. 
242 Myres S. McDougal, “Preface”, supra note 146.  
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1.4.1 Desk-based research 

Desk-based research constituted the main method used in the survey of academic 

literature on children’s rights obligations of CCLAs as well as on the broader field of 

transnational human rights obligations. Accordingly, in addition to primary sources such as 

the texts of international legal documents (inter alia treaties, conventions, general 

comments), secondary sources of data such as works by scholars, reports and data from 

non-governmental organizations (NGOs), governmental agencies, news agencies featured 

among the written sources that were consulted. 

The employment of desk-based research as opposed to other methods, such as 

fieldwork, was informed by two reasons. Firstly, the aim of the study was not to gather new 

data or uncover new realities on the ground but to depart from the existing documented 

realities and arrive at novel conclusions regarding the attribution and distribution of 

responsibility for breaches of children’s rights among the diverse set of actors being studied. 

Because the objective was to process existing data to ultimately arrive at normative 

conclusions and not to gather new data, the case illustrations were chosen among cases 

that had already been well-documented by others. Secondly, limitations of financial 

resources that would be required to gather such extensive data in the field, spanning three 

different case illustrations, and time constraints would have prohibited such an exercise. 

Desk-based research was used in both identifying and analysing relevant literature in 

the broader field of human rights law. Other main research areas included the broader field 

of public international law as well as international relations. This part of the desk-based 

research informed the work on the theory as well as the state of the art. The theory section 

consisted of a literature review of seminal works in international relations theories, based on 

the disciplinary background of the author in political science and international relations in 

addition to law. For the state of the art section, searches with a keywords “non-State actors”, 

“extraterritorial obligations”, “extraterritorial jurisdiction”, “transnational obligations”, “business 

and human rights”, “children’s rights and business”, “international financial institutions”, 

“children’s rights and international financial institutions”, “financial institutions”, “global 

obligations”, “shared obligations”, “soft law”, “hard law”, “legalization”, “power” were 

conducted on JSTOR, EBSCO, HEINONLINE through the University of Antwerp Library and 

online on the Social Sciences Research Network (SSRN) and Google Scholar.  

In addition, findings from previous studies and programs such as GLOTHRO 

(Globalization and Transnational Human Rights Obligations) 243  and SHARES (Shared 

                                            
243 The GLOTHRO Website provides the following information on GLOTHRO, which was funded by the European 
Science Foundation, and led by the University of Antwerp: “The Research Network Programme GLOTHRO 



 

 69 

Responsibility in International Law)244, both of which came to an end in the course of 2015, 

were used to identify points of entry for children’s rights. The researcher was actively 

involved in the GLOTHRO Research Network program, which allowed continuous interaction 

with other scholars in the field working on related aspects of transnational human rights 

obligations, ranging from business and human rights to extraterritorial obligations of States. 

In addition, the author is a part of the ETO (Extraterritorial Obligations) Consortium 

Academic Group245 and has been involved in a project on extraterritorial obligations of 

States, focusing herself particularly on the regulation of corporations. 

Desk-based research was also used to investigate primary sources such as General 

Comments of the CRC Committee or the UNGPs, so-called grey literature such as 

documents resulting from the CRBPs Initiative, and self-regulatory policy documents from 

IFIs (e.g. the WB and IFC Safeguard Policies, WB Inspection Panel decisions). In parallel, 

the then ongoing international processes such as the Review of WB Safeguard Policies and 

the update of The Tilburg Guiding Principles on WB, IMF and Human Rights were closely 

followed by the researcher, who also participated in the relevant meetings, for their potential 

bearing on the study. 

The chapter on children’s rights specificity explored children’s rights from different 

disciplinary angles, including philosophy, sociology, psychology focusing on child 

development, and medical sciences. Issues such as children’s agency, autonomy, 

dependence, participation, heightened susceptibility to environmental and health risks as 

well as the long-term and intergenerational impacts of the non-enjoyment of children’s 

economic and social rights were elaborated, based both on theoretical academic 

contributions and empirical research undertaken in the aforementioned fields. 

                                                                                                                                        
started in May 2010 and concluded its publication phase in September 2015. GLOTHRO started from the 
assumption that human rights obligations, in particular in the field of economic, social and cultural rights, need to 
be re-thought in the present era of globalisation.” (GLOTHRO Website, 
https://www.uantwerpen.be/en/projects/glothro/)  
244 The SHARES Project was run by the University of Amsterdam and funded by the European Research Council: 
“The SHARES Project examines an unexplored and largely unrecognised problem: the allocation of international 
responsibility among multiple states and other actors. It uncovers the nature and extent of the problem of sharing 
responsibility in an increasingly interdependent and heterogeneous international legal order. The Project 
produces output, offering new concepts, principles and perspectives for understanding how the international legal 
order may deal with shared responsibility.” (SHARES Website, http://www.sharesproject.nl)  
245 ETO Consortium’s work is based on “address[ing] the gaps in human rights protection that have opened up 
through the neglect of ETOs. … Major terms of reference are the Maastricht Principles on Extraterritorial 
Obligations in the Area of Economic, Social and Cultural Rights, an international expert opinion issued in 
September 2011 by experts from universities and organizations located in all regions of the world … . Consortium 
members will use the ETO Principles in their day-to-day work individually and in cooperation, seeking new 
avenues to address some of the most pressing problems in the field of ESCR.” (ETO Consortium Website, 
http://www.etoconsortium.org/en/main-navigation/about-us/academic-members/) 
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1.4.2 Case Illustrations 

The purpose of the study was to investigate de lege ferenda principles for assigning 

and apportioning of children’s rights obligations and responsibility for violations to CCLAs. 

Therefore, while the desk-based research assisted in the analytical mapping of the legal 

landscape, case illustrations have been pivotal in ensuring the relevance of this normative 

exercise to everyday challenges to children’s rights, especially in regions of the world that 

are termed as ‘developing’. 

 The case illustrations have served a dual purpose. Firstly, they have enabled the 

researcher to depart from the existing realities and showcase how children fall through the 

human rights protection gaps or cracks of the system. Each case illustration focuses on a 

different proverbial ‘crack’, arising from supply chains, projects financed and undertaken by 

multiple actors, conflict situations, to document what the children’s rights impacts of gaps in 

human rights protection are and what these gaps mean for children’s wellbeing and 

development. Secondly, the case illustrations have served to provide a reality-check to 

address if and how well existing standards and accountability mechanisms are able to fill the 

cracks and to evaluate whether they work effectively to attribute and distribute responsibility 

for the breaches of children’s rights in each of the cases. For this analysis, the researcher 

investigated what the existing frameworks expected of each of the actors involved on the 

ground, prioritizing the expectations from CCLAs. 

The dissertation includes three case illustrations: Cotton cultivation in Uzbekistan, 

Bujagali Power Plant project in Uganda, and the mining of so-called “conflict minerals” in the 

Democratic Republic of Congo. For the purpose of the study, real cases were selected as 

opposed to hypothetical ones. The reason for this choice was to ensure the real-life 

applicability of the results of the study by having real-life examples as starting points. The 

cases have been selected to ensure that: 

1. Case illustrations represented the multifaceted nature of the relationship between 

CCLAs and children’s rights by focusing on the most acute yet widespread problems 

with the highest likelihood of impact on children, namely child labour, involuntary 

resettlement caused by large-scale infrastructure projects and natural resource 

exploitation in conflict-affected zones; 

2. Each case illustration features at least one corporate actor and one corporate-like 

actor (one or more businesses and one or more financial institutions) alongside the 

domestic State in order to facilitate analysis about the distribution of children’s rights 

responsibility among different types of actors; 
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3. By using some of the most complex and acute situations threatening the wellbeing of 

children as case illustrations, it was intended that normative conclusions drawn are 

able to address questions of attribution and distribution of children’s rights 

responsibility even in these most complex of cases; 

4. Data on the cases was widely available through desk-based research (i.e. existing 

documentation in scholarship, press and media outlets, by NGOs and other 

researchers) and the need for further data collection from primary sources was 

minimal. 

The data and the sources that have been used in the analysis of the three cases are 

outlined below: 

Case Illustration 1: A literature review was conducted as an initial step to set out the 

first case illustration on the use of forced child labour in cotton cultivation in Uzbekistan. 

Keywords “child labour + Uzbekistan”, “forced labour + Uzbekistan” were used for searches 

over JSTOR, EBSCO, as well as Social Sciences Research Network (SSRN) and Google 

Scholar. NGO reports and materials from complaints procedures or so-called “instances” 

submitted to different OECD National Contact Points were used to analyse this first case. 

The researcher also used, as necessary, grey literature in the form of reports from key 

NGOs working on the issue, including the ECCHR, the organization that brought the 

complaints to the OECD National Contact Points against companies implicated and HRW. In 

addition, news articles appearing in the media and latest news from the cotton sector 

representative organizations were employed in assessing the most current situation.  

Case Illustration 2: The Bujagali Power Project case illustration was analysed by 

consulting NGO and news reports regarding the power project, all WB documents prepared 

in the project appraisal and implementation phases as well as the numerous complaints 

lodged by representatives of local populations at several different mechanisms, as well as 

decisions and follow-up reporting from the WB Inspection Panel, the IFC CAO, AfDB Review 

Mechanism and the EIB Grievance Mechanism were analysed. Keywords “Bujagali + 

children”, “involuntary resettlement + Bujagali”, “Bujagali + human rights” were used for 

searches over JSTOR, EBSCO, as well as SSRN and Google Scholar.   

Case Illustration 3: The case of the mining and trade of the so-called “conflict 

minerals” in the DRC is well documented in media outlets as well as NGO channels. The 

case offers a very complex web of interconnected issues, ranging from children involved in 

armed conflict to child labour in the supply chain. The researcher used available research 

and knowledge about the situation on the ground and focused on the situation of children 

within this context. For instance, reports from research institute IPIS vzw (International 
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Peace Information Service, Antwerp) mapping mining sites in eastern DRC and focusing on 

business and human rights aspects of natural resources extraction were utilized. In addition, 

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-

Affected and High-Risk Areas and related reports from the OECD as well as academic and 

civil society assessments of the OECD Guidance and the US Dodd-Frank Act Section 1502 

were analysed. 

All case illustrations were analysed by using a common roadmap:  

1. Setting the background to the situation on the ground,  

2. Identifying children’s rights impacts, 

3. Identifying the involvement of CCLAs and the gaps in children’s rights protection. 

The use of case illustrations then allowed the researcher to assess effectiveness and 

shortcomings of existing frameworks and build upon existing legal research by incorporating 

conclusions from the case illustrations. 

1.4.3 Expert Seminar 

The preliminary findings of the study were shared in a closed expert seminar 

organized in Antwerp on 24 – 25 August 2016. The seminar brought together scholars in the 

fields of human rights and business, human rights and financial institutions and children’s 

rights in Antwerp. All participants were presented with a short excerpt from the draft 

dissertation, including a synopsis of the case illustrations, prior to the seminar. In addition to 

commenting on this background paper, each of the participants presented their expert views 

on their research focus. Professors Nicola Jägers from Tilburg University and Radu Mares 

from the Raoul Wallenberg Institute of Human Rights contributed on the latest developments 

in the field of human rights and business and what these might mean for the way ahead in 

scholarship. Professor Olga Martin-Ortega from Greenwich University provided insights on 

natural resource extraction and human rights, while Professor Karin Arts from the Institute of 

Social Sciences of Erasmus University Rotterdam provided children’s rights insights in 

addition to insights from the broader field of human rights law. Professors Daniel Bradlow 

from the University of Pretoria (via conference call) and Celine Tan from Warwick University 

shared insights on the latest developments in the field of human rights and the regulation of 

financial institutions, while Professor David Kinley from the University of Sydney (via 

conference call) addressed the issue of how responsibility for human rights violations may 

be addressed when different actors on the ground cause or contribute to the situation. 
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2 CHAPTER 2 – THE NEED FOR A CHILDREN’S RIGHTS 
FOCUS	

2.1 A Fundamental Question 
Rights offer fora for action. Without rights the excluded can appeal to the charitable nature of 
others, they can request, they can beg, rely on noblesse oblige, hope that others will be 
benevolent or co-operative, or even sensible and foresighted. But they cannot demand: they 
lack the entitlement to do so.246 

The inquiry into children’s rights obligations and responsibility of CCLAs, as is the 

subject of the current study, begs the answer to some very fundamental questions: Why is 

there a specific focus on children’s rights? Why do children’s rights warrant a distinct case 

for research? In conducting this study on the obligations and responsibilities of CCLAs, 

would a general human rights perspective not suffice? In short, why make a special case for 

children’s rights? The present chapter deals with this very question and provides the 

theoretical backdrop as well as the legal reasoning behind making that special case for 

children’s rights in relation to obligations and responsibilities of CCLAs as previously defined.  

The study situates children’s rights within the broader domain of human rights and 

not as separate from it. In this regard, the main aim in arguing for special attention to be paid 

to children and their rights is not to divorce children’s rights from general human rights but to 

bring the human rights of children to the forefront. It is important to recall that children are 

not the only group for whom arguments for special attention have been presented. Similar 

cases in human rights law have been made, besides children, for those others who have 

been regarded as more vulnerable and have often been disadvantaged and excluded in 

human societies such as women, people with disabilities and indigenous peoples as 

evidenced by the proliferation in the number of international human rights processes 

focusing on each of these groups. Many groups have historically been portrayed as 

vulnerable or dependent through discourse constructed by those in positions of power. The 

discourse of vulnerability and dependency, albeit constructed, has led to those people being 

denied equal social and legal status. 

It is all the more crucial to talk about rights of traditionally excluded groups when 

exclusions based on membership to a group are of a crosscutting nature. Crosscutting 

exclusions may exacerbate negative effects of rights violations and perpetuate vulnerability 

to further disenfranchisement by resulting in multiple and intersectional discrimination.	247 A 

                                            
246 Michael Freeman, “The Value and Values of Children’s Rights”, in Antonella Invernizzi and Jane Williams 
(eds), The Human Rights of Children, Ashgate, 2011, 22.  
247 There is a wealth of literature on multiple discrimination and intersectional discrimination, with its roots in 
gender discrimination and racial discrimination issues. Some of the most notable works include: Kimberlé 
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female child may face additional hardships by function of being both ‘female’ and a child. 

The same case of overlapping exclusions is true for a child with disabilities or an indigenous 

child. The picture is even more complex when one considers the multi-layered nature of 

exclusions based on identity and social group by function of belonging to one or more 

groups (thereby experiencing multiple discrimination) and of living in less than ideal 

socioeconomic conditions. One may illustrate a severe case of multiple discrimination by 

referring for instance to an indigenous female child with disability who lives in poverty. The 

below diagram demonstrates how exclusions based on membership to a social group build 

up on one another: 
Figure 1 Cross-Cutting Layers of Exclusion 

                     
The present subject matter – that of the obligations of CCLAs and their responsibily 

for violations- is one in which a children’s specific approach will enhance the broader debate 

on human rights. This being said, it must once more be stressed that the discourse on 

“children’s rights” is essentially one about the human rights of children. In this way, from an 

international legal and human rights perspective, the discourse seeks to complement and 

enhance human rights approaches being put forth. The paths to illuminating the theoretical 

approaches behind setting a special focus for children’s rights lie not only within the domain 

of law itself but branch out into diverse fields such as (moral) philosophy, psychology and 

sociology. In each of these disciplines, the questions of the rights of children and the status 

of childhood have been debated extensively and given rise to a multitude of interpretations. 

Of course, one ‘true’ theory with complete explanatory power does not exist in any field. 

                                                                                                                                        
Williams Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics”, University of Chicago Legal Forum, 1989; 
Kimberlé Williams Crenshaw, “Mapping the Margins: Intersectionality, Identity Politics, and Violence against 
Women of Color”, in Martha Albertson Fineman and Rixanne Mykitiuk (eds), The Public Nature of Private 
Violence, Routledge, 1994; Timo Makkonen, "Multiple, compound and intersectional discrimination: Bringing the 
experiences of the most marginalized to the fore", Institute for Human Rights, Åbo Akademi University, April 
2002; ; Elisabeth Holzleitner, “Mainstreaming Equality: Dis/Entangling Grounds of Discrimination”, Transnational 
Law and Contemporary Problems, Vol. 14, 2005; Mieke Verloo, "Multiple inequalities, intersectionality and the 
European Union", European Journal of Women's Studies, Vol. 13, No. 3, 2006; Valerie Purdie-Vaughns 
and Richard P. Eibach, “Intersectional Invisibility: The Distinctive Advantages and Disadvantages of Multiple 
Subordinate-Group Identities”, Sex Roles, Vol. 59, Nos 5-6, 2008; Paola Uccellari, “Multiple Discrimination: How 
Law can Reflect Reality”, The Equal Rights Review, Vol. 1, 2008. 
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Contentions surrounding the issue of children’s rights result in a rich and fertile ground that 

entreats further reflection.  

The present chapter attempts to showcase how children’s rights and the issue of 

childhood are treated within the aforementioned disciplines from the point of view of theory 

and seeks to answer the question of why there is a special case for children in a 

multidisciplinary fashion, taking into account different disciplines (and as such different 

theories and approaches within these disciplines). In a complementary part, the chapter 

presents empirical evidence from applied research in fields including economics and medical 

sciences to demonstrate how theory is linked to the real-life situations. The first part of the 

chapter surveys the approaches within the discipline of philosophy and more specifically 

within moral philosophy, from its early roots in modernity to the present. This first part tracks 

the evolution of the concept of ‘rights’ as it relates to children and attempts to showcase how 

distinct theoretical approaches can be brought together in order to grasp a more complex 

reality. The second part of the chapter analyses how the discipline of psychology views the 

issue of children’s rights and how developmental psychology as a discipline has played a 

role in the legal evolution of these rights in the course of the 20th Century. The third part of 

the chapter concentrates on sociological approaches, which situates children and childhood 

in the broader context of the society and views relationship between children and their 

surroundings quintessentially as one characterized by interdependence and inter-linkage. 

The fourth part of the chapter seeks to connect the theoretical groundings of the three 

different disciplines analysed to empirical evidence gathered from medical science, 

economics and other fields of social research to make the case for a children’s rights focus. 

The fifth and the final part presents – drawing inspiration from these different fields- an 

integrated case for the children’s rights focus in an attempt to clarify the reasons behind 

making that special case for children in the context of the present study. 

2.2 A Philosophical Look onto Children’s Rights 
2.2.1 From Antiquity through Medieval Ages 

From the historical trajectory of Western thought back to Ancient Greece, through the 

theological conceptualizations from Judaism, Christianity and Islam and through the 

medieval ages emerge a number of distinct angles from which to view childhood, as 

distinguished by John Wall.248 The first of what Wall calls “childist ethics” is a “top-down” 

approach that designates adults as educators and children as subjects from whom to 

                                            
248 John Wall, “Human Rights in Light of Childhood”, International Journal of Children’s Rights 16 (2008), 523 – 
543. (Wall makes his case even more extensively in his book Ethics in Light of Childhood (John Wall, Ethics in 
Light of Childhood, Georgetown University Press, 2010).  
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demand obedience. Wall argues that the top-down thinking informs many sources from the 

writings of Plato, who viewed the child as the “craftiest, most mischievous, and unruliest of 

brutes”249 to be retained and civilized to some of the major texts of Judaism, Christianity, and 

Islam.250 The second –“bottom-up”- approach too is traced to religious thinking mainly from 

the medieval ages and is characterized as one seeking to support, nurture children and 

encourage adults to be more like them as “children are thought to demonstrate humanity’s 

original ontological goodness, purity, and moral wisdom”.251 Wall describes “developmental” 

as yet a third approach that puts children on the trajectory of development through the 

acquisition of capacities en route to becoming adults and cites the writings of Aristotle (who 

viewed the child as not a fully rational yet still a part of society) and Aristotelian inspired 

theorists such as Al-Ghazali (for whom the child was an ‘uncut jewel’ ready to be carved into 

shape), Maimonides (who considered human wisdom to increase with age) and Aquinas 

(who distinguishes stages of development).252  It is against this backdrop that theories 

emerging from the Enlightenment era onwards consider childhood and the status of the 

child. 

2.2.2 Enlightenment Era Approaches 

The birth of Enlightenment ideas on rights born out of the desire to transform 

‘subjects’ into ‘citizens’ fuelled thinking on children along the lines of the developmental 

approach. As rights and rationality were bound inextricably together early on, the status of 

those who were presumed to be lacking the requisite ‘rationality’, such as children, was still 

ambiguous. Arneil posits that liberal theory fashions children as “citizens in waiting, human 

beings who do not yet possess the necessary attributes of citizenship, namely reason, 

autonomy, and the capacity for having authority over oneself, but will possess them in the 

future”. 253  Though the developmental approach is by and large reflected in the 

Enlightenment Era approaches, clear distinctions are notable in the writings of some of its 

most significant thinkers Locke, Rousseau and Kant in the way they treat a child’s capacities 

and natural state. Despite these distinctions, however, there is a special place accorded to a 

child in the realization of societal objectives in each of the three approaches and a clear 

distinction drawn between a child and an adult. 
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Locke describes children as “being by Nature born weak, and unable to provide for 

themselves” and argues that God has appointed “a Right to be nourish’d and maintained by 

their Parents, nay a right not only to a bare Subsistence but to the conveniences and 

comforts of Life, as far as the conditions of their Parents can afford it”.254 Thus, the right to 

be cared with which children are naturally endowed creates a duty to provide for the parents. 

Locke believes that all men are equal by nature255 but that this state of equality does not 

extend to children although “they are born into it”.256 This is the reason behind the parental 

“rule and jurisdiction” that is exercised over them temporarily until they are fully able to 

exercise reason, which comes with age.257 Archard and Macleod attribute this idea of 

“constrained parental paternalism” to the ‘development’ approach, whereby children are 

seen as “‘becoming’ rather than ‘being’”.258 Locke in fact argues that human beings are born 

both free and rational but not yet fully capable of exercising this freedom and reason. Thus, 

the exercise of parental authority over a young human being is not antithetical to that being’s 

natural freedom or reason.259  

Rousseau, on the other hand, is critical of the designation of children as ‘pre-adults’ 

waiting to transform into adulthood in the Preface of his Emile or On Education when he 

contends: 

We know nothing of childhood: on these erroneous notions, the more we advance the more 
we are led astray. The wisest dwell on what matters for a man to know, without taking into 
account what a child is capable of learning. They are always looking for the man in the child, 
without considering about what he is before being a man.260  

Rousseau’s ideas on human nature largely inform his views on childhood. He 

commences Emile by decreeing that the initial ‘goodness’ that defines things when they are 

created degenerates at the hands of men.261 Children embody this state of initial ‘goodness’ 

for Rousseau, who believes that they were created by nature to be loved and protected.262 In 

the rest of his treatise, Rousseau offers advice to parents and educators on how not to 
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corrupt a child during the education process. Rousseau’s approach remains a 

developmental approach because while he rejects the idea that children are equally capable 

as adults to exercise their will, he believes that a good education that acknowledges their 

state of ‘goodness’ and ‘innocence’ will assist them in acquiring these capabilities. 

Rousseau’s contemporary Kant considers human beings to be born in a ‘raw state’ 

and be in need of “discipline [which] prevents the human being from deviating by means of 

his animal impulses from his destiny: humanity”.263 He also posits that in order to protect the 

human being from ‘savagery’ or “independence from laws”, “discipline must … be applied 

very early” as “it is difficult to change the human being later on.”264 Hence, the child is in 

essence a project of humanization, whereby education or discipline “changes animal nature 

into human nature”.265 Kant’s vision of education in childhood is based on giving children 

freedom (“From earliest childhood the child must be allowed to be free in all matters” with the 

exception of instances where it might cause itself injury or encroach upon the rights of 

others) and explaining thoroughly that restraints on this freedom serve the purpose of 

cultivating freedom later on in life.266 

2.2.3 Modern Theories of Rights 

Modern moral philosophy too has long been vexed by the question of who is and/or 

should be a rights holder. The treatment of rights and rights holders in philosophy is linked 

inextricably with moral theory. Hence, the discipline of philosophy seeks to answer questions 

of ‘moral rights’ as opposed to ‘positive rights’ accorded by law. For philosophers, the fact 

that children have been accorded positive rights in national jurisdictions or through the CRC 

does not provide a definitive reason for accepting the premise that children have rights. As 

Archard puts it: “That children have ‘positive’ rights does not then settle the question of 

whether they do or should have moral rights”.267 Brighouse argues, for instance that “even if 

children had no fundamental rights, it might still be appropriate to attribute to them many 

legal rights”.268 The study of philosophy hence distinguishes legal rights from moral rights. 

While the premise that children have legal rights goes by and large uncontested269, whether 
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they have moral rights is hotly debated. Other dimensions of the debate cover issues of 

whether or not children should have rights, whether they should have the same rights as 

adults and whether children have equal rights as adults.  

Much of the thinking about moral rights is tied in with the concept of duties in so far 

as the assignment of rights to a person or a group of creates duties on others. In this 

respect, the assignment of rights to children has been frequently linked to parental duties, 

general duties of adults to children and to the duties of states.270 Moral philosophy has not 

yet ventured beyond these more readily visible relationships to pronounce a judgment on 

how the duties of private actors (such as non-State entities) that affect children’s wellbeing 

should be conceptualized.  

2.2.3.1 The Major Contenders: Choice Theory versus Interest Theory  

Two major moral philosophical theories have been competing in more recent times to 

explain how and to whom rights are assigned: the choice theory and the interest theory.271 

Neither of these theories enjoys supremacy over the other and neither is able to pronounce 

a definitive judgment on children’s rights. Moreover, within both of these theoretical 

frameworks, different scholars have argued for and against extending children moral rights, 

based on a number of different arguments.  

2.2.3.1.1 Choice Theory of Rights 

The choice theory, also called the ‘will’ theory, contends that rights flow from the 

capacity and the ability to exercise them and to demand their provision from others.272 The 

association of right ownership with capacity invariably excludes those not in a position to 

exert this capacity from being defined as rights holders. For instance, Griffin argues that, “if a 

proposed right cannot become a practical claim that one person can make upon another, 

then it will not be a right.”273 Thus, a child’s designation as a rights holder depends on an 
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evaluation of his or her capacity to enforce rights.274 Given that children are not routinely 

endowed such capacity as adult individuals to exert their will, it is easy prima facie to 

conclude that choice theory denies children rights. This is the major reason why the interest 

theorist Neil MacCormick referred to children’s rights as a “test case” for the choice theory, 

contending that given its readiness to discard the notion that children can be rights holders, 

choice theory fails to adequately fulfil its explanatory promise. 275 

Different interpretations exist among the proponents of the choice theory in arguing 

for or against the extension of rights to children and the designation of children as rights 

holders. One may even witness a certain degree of evolution in the way the issue of children 

as rights holders has been conceptualized. In fact, in one of the foundational texts of the 

choice theory, Hart seems to exclude the possibility that animals or babies may have rights 

because to possess rights, the individual must be capable of choice.276 In his later writings, 

however, he presents the notion of representation as a solution to the dilemma of capacity or 

lack thereof: children do have rights but that those rights are exercised by children’s 

representatives until the children acquire the capacity to exercise these rights themselves.277 

A workable notion of representation is difficult to conceptualize, as the idea lay fraught with 

ambiguity as to who a suitable representative might be and based on which criteria such a 

representative could exercise the rights of the child or children he or she is representing. 

Griffin on the other hand concludes that “human rights do not extend to infants” as these 

infants are devoid of agency. In Griffin’s view, however, this does not preclude others having 

obligations to infants.278 In distinguishing infants from older children, Griffin echoes what has 

elsewhere been held: children acquire agency and therefore rights in stages.279 Van Bueren 

likens this approach of withholding rights on the basis of capacity to ‘conditionality’ whereby 

rights become correlated with and tied to the fulfilment of duties or subject to limitations on 

the basis of these duties.280 

2.2.3.1.2 Interest Theory of Rights 

The interest theory of rights decrees that a right comes into existence by virtue of the 

existence of a significant interest, which in turn creates duties that others have to carry out. It 

follows that the one whose interest is protected through the carrying out of these duties is a 
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rights holder.281 Because it ties rights to interests, the theory is also called the ‘welfare’ 

theory of rights. From the viewpoint of the interest theory, the exercise and assertion of 

rights is not a precondition for the existence of such rights. In contrast to the choice theory, 

the interest theory seems ready to embrace the notion that children do have rights because 

as Wenar summarizes, “interest theory also has no trouble viewing children and incompetent 

adults as rights holders, since children and incompetent adults have interests that rights can 

protect”.282 

In his response to Hart, Brown rejects the idea that the capacity and will to exercise a 

right are its constitutive foundations. He explicitly distinguishes between a child’s 

understanding of right ownership and an ability to exercise a right with a child’s ownership of 

rights. Brown does accept the necessity of procuring viable conditions for the realization of 

rights but does not consider that being a rights-holder is contingent upon the capacity to 

exercise rights: 

A child has rights which it does not understand and has no wish to exercise. Claims, which a 
child could not itself make, may be made by others in the child's behalf, and may then be 
heard, weighed, and decided in the child's favor. […] Under the institutions in which the child 
has the rights, he has them whether or not he or any other child recognizes and asserts 
them. It is true that in order for there to be rights, there must be some conditions under 
which they can be meaningfully asserted.283 

In addition to whether children could be considered right holders, some theorists 

have sought to answer the question of what types of rights children have. Brighouse for 

instance makes the distinction between what he calls welfare rights and agency rights, 

asserting that children are bearers of the former and not the latter category of rights. The 

distinction made designates children’s welfare as a legitimate interest to warrant rights but 

declines agency rights for children because children “can be publicly shown not to be, 

capable choosers” whose “vulnerability and dependence on adults, makes it inappropriate to 

think of them as bearers of fundamental agency rights”.284 It is precisely this discourse of 

vulnerability and needs that has drawn criticism. For instance, Katherine Hunt Federle’s 

criticism of the interest theory proceeds from the fact that stressing concepts such as need 

and vulnerability “reinforces the dependence of children in ways that underscores their 

powerlessness while promoting their incompetencies”.285 In Federle’s opinion, this allows for 

the perpetuation of agendas set by adults for the advancement of adult interests.286  
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The choice and interest theory dichotomy in black and white terms does not fully set 

out the landscape on the debate on children’s rights. Situated in the continuum between 

choice and interest theories are what may be deemed hybrid approaches. Samantha 

Brennan, who does not ascribe to either of the main theoretical approaches, advocates a 

“rights gradualism” approach which grants children rights gradually as they gradually acquire 

capabilities so that they at first have rights mainly protecting their interest and later on rights 

mainly protecting their choices. 287  Peter Vallentyne, on the other hand, distinguishes 

between two different types of rights and argues that “autonomous agents have (mainly) 

choice-protecting rights, and non-autonomous agents have interest-protecting rights”. 288 

Vallentyne concludes that children do have both types of rights, starting at the youngest 

ages with interest-protecting rights and extending, as agency develops with age, to choice-

protecting rights. 

The choice and interest theories illuminate two different aspects of what it means to 

hold rights: the possibility to exercise agency and the entitlement to protection of one’s 

interests. In this regard, both theories have only partial explanatory power and clear 

limitations. As Federle points out, “neither approach to articulating a rights theory for children 

challenges the underlying notion of capacity as a prerequisite to having rights”. For choice 

theory, the capacity to exercise rights is a sine qua non of possessing them, for the interest 

theory the lack of capacity warrants the protection of one’s interests.289 Linking capacity to 

right ownership and exercise, neither the choice nor the interest theory is capable of “fully 

account[ing] for the limiting effects of capacity”.290 

2.2.3.2 Alternatives: civil rights, liberationists, rejection and convergence 

Origins of modern theories of rights are not always to be found in writings of moral 

philosophy. Outside the two major theories, Wall adds the civil rights approach to the mix as 

a third strand in modern times, albeit its having emerged outside of moral theory.291 Situated 

within the broader context of civil rights movements, the child liberationist approach takes its 

premise further and merits closer inspection in itself. In addition to alternatives based on 

different origins for the proclamation of rights, there is finally an alternative in terms of the 

basic premise of rights. Situated on the complete opposite end of the spectrum is the 

complete rejection of rights as a moral concept on which to build a children’s case. 
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2.2.3.2.1 Civil Rights Approach 

The civil rights approach seeks to clarify why rights are or to be more precise, ought 

to be, assigned.292 The civil rights approach to children’s rights carries further the flag of 

social liberation movements that have hitherto given a social voice to excluded groups such 

as African Americans, colonialized peoples, women and the poor. As children are 

considered among these excluded and marginalized groups, the civil rights approach seeks 

to give them “a public voice, agency, and participation”.293 A central characteristic of civil 

rights approaches is a rejection of and resistance to top-down impositions of power 

structures. Within this framework, children’s rights are therefore not a means to protect 

interests or enable choices as such but a means to challenge marginalization and 

discrimination and to achieve inclusion. In many ways, the civil rights approach envisions 

achieving empowerment, although it may not be the only road to empowerment as such. 

Wall argues that this approach is not without its limitations, as children’s experience of being 

denied power on the basis of age transcends the socio-political realm and may be rooted in 

legal and institutional structures. Children’s ability to “take political action, express public 

views, organize grassroots movements, hold positions of influence and press for new 

political agendas” are affected by their age,294 necessitating their reliance on the initiative of 

adults to a very large extent to overcome legal and political impediments on children's 

participation in decision-making. 

2.2.3.2.2 Liberationists 

The child liberationist movement came to the forefront during the 1970s when two 

most vocal proponents, John Holt and Richard Farson, questioned the premises underlying 

the denial of equal rights (as adults) to children.295 Both Holt and Farson considered that 

denying children rights on the basis of age was perpetuating oppression.  According to the 

child liberationist theory, children should enjoy the same rights that are granted to adults 

even if they do not use those rights. Thus, capacity is not considered a legitimate basis on 

which to base decisions about granting of rights. While both authors have become important 

names for youth rights movements, their vision of children’s rights does not exclude those 

rights from being extended to younger children. In fact, Farson notes that  

Some rights may seem inappropriate to apply to the very young because of the obvious 
incapacities of small children. But rights cannot be withheld from the very young solely on 
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the basis of age any more than they can be withheld from the very old who may be similarly 
incapacitated.296  

The ideal of self-determination and of freedom from oppression means, for the child 

liberationists, the expansion of rights to reach beyond paternalistic welfare protections.297 In 

the 1980s, Howard Cohen joined the ranks of the liberationist movement though he was 

more interested in coming up with a more workable solution to the equal rights predicament: 

a child having rights that he/she is legally unable to exercise. Cohen proposed a system of 

“child agents” who would procure the capacities for exercising those rights.298 Though many 

of their claims failed to gain popular acceptance, the ideas and the activism of child 

liberationists succeeded in bringing children’s lights into the spotlight and shaking up the 

paternalistic notions that governed the socio-political space in relation to children’s rights. 

2.2.3.2.3 Rejection of Rights in favour of Obligations 

The children’s rights discourse, whether from the choice, interest, civil rights or 

liberationist perspective, does not enjoy universal acceptance. In fact, the notion that rights 

are ‘good’ for children is itself contested. Onora O’Neil and Barbara Arneil separately argue 

for obligations over rights.299 O’Neill does concede the political usefulness of using a rights 

language but believes it to be less of value for empowering children: 

The rhetoric of rights is mainly useful to agents who are largely powerless but able to exert 
at least rhetorical pressure from below. Children are more fundamentally but less 
permanently powerless; their main remedy is to grow up. Because this remedy cannot be 
achieved rapidly they are peculiarly vulnerable and must rely more than other powerless 
groups on social practices.300  

It follows that, if growing up is a remedy and childhood a state of fundamental 

powerlessness, adults are squarely superior to children because they are not powerless.  

O’Neill insists that the powerful adults owe duties to children but does not consider that 

children are able to demand any duties as rights holders. Hence, there is no way of 

challenging the inequality structuring the adult – child relationships and “remind[ing] and 

exhort[ing] the better placed to withdraw their assertions of superiority”.301 

 Arneil’s starting point is “the child as a dependent creature that grows to maturity” 

and she proposes an “ethic of care” position in lieu of the liberal notion of ‘rights’, which 
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priorities duties and obligations over rights.302 Arneil argues that an ethic of care is better 

suited than the rights discourse to “view[.] the child’s development in holistic terms, going 

beyond the capacity for rationality”, and to achieve inclusion for all children.303 O’Neill and 

Arneil share a common fallacy regarding the necessity and usefulness of rights (or, in their 

opinion, lack thereof). Because they consider care (necessary for developing or growing up) 

to be the only meaningful need of children, they remain bereft of a vision of rights that can 

offer more than just care but also voice and empowerment. They overlook the importance of 

what Dworkin has called “rights as trumps”.304  

2.2.3.2.4 Convergence 

The apparent disconnect between different theoretical approaches to children’s rights 

has spurred John Wall to argue for what he calls a “postmodernist ethicist” view of children’s 

rights in particular and human rights in general. Because any one theory is not sufficient 

individually to explain the different facets of children’s rights, Wall allows the three different 

approaches (choice, interest and civil rights) to converge.  He argues: 

[C]hildren show that human rights ethics can and should involve a robust combination of all 
three traditional groundings. Children will suffer in one form or another so long as their 
developmental, top-down, and bottom-up rights are not intertwined with one another.305  

This perspective is further developed in a diagram that is entitled by Wall as the 

“Human Rights Circle”. The diagram displays the complex nature of different children’s rights 

embodied in the CRC and underlines the notion that a given right may have aspects of 

protection, provision and participation simultaneously. Each of these aspects are then 

correlated with the three theories: the premises for protection rights are provided by the 

choice theory, of provision rights by the interest theory and of participation rights by the civil 

rights approach. In doing so, he also connects the different theories that have been utilized 

as bases in advocating for children’s rights.  
Figure 2 John Wall’s Human Rights Circle 

Source: John Wall, “Human Rights in Light of Childhood”306 
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Wall’s “Human Rights Cycle” envisions a world organized around “a circle of 

responsibility to each human other” in the “networks of interdependent human relationships” 

that are societies.307 Hence, all individuals have rights and all have responsibilities to each 

other in this cycle.  

2.3 Childhood as a Stage of Development 
The portrayal of the child as a developing organism that gradually acquires capacities 

akin to those of adults is not limited to moral philosophy’s quest to evaluate whether children 

can be or should be rights holders. The discipline of psychology too focuses on the 

developmental trajectories of children from infancy into adolescence and characterizes 

childhood as a process of development. While there is wide agreement within the discipline 

on “the integrated biosociobehavioral nature of child development in that the maturation of 

the child body and brain relates to experiencing and understanding the social and physical 

world”, two main approaches prioritize the role of different processes.308  The cognitive 

development approach focuses on the individual development of the child’s mind through 

biological maturation while the socialization approach concentrates on the role of social 

interactions in development. 

2.3.1 Cognitive Development 

The cognitive developmental model was pioneered by renowned Swiss psychologist 

Jean Piaget in the first half of the 20th Century. Piaget described five “cognitive stages of 

development”: The Sensimotor Stage (0-2 years), the Preoperational Stage (2-6 years), the 

Concrete Operational Stage (7-12 years) and the Formal Operational Stage (12 years 

onwards).309 Piaget contended that while differences in individual conditions may create 

variance in the ages in which a child enters a given stage, the “order of succession [of the 

stages] is constant”, “each stage is characterized by an overall structure in terms of which 

main behavior patterns can be explained” and “overall structures are integrative and non-

interchangeable”.310 Piaget thus viewed development as something that is across the board 

universal and that happens naturally through a biological pattern.311  
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The child in Piaget’s theory is not an active participant in his or her development but 

a passive entity to whom development happens. 312  The concepts used by Piaget in 

researching how children acquire adult cognitive competences have also been rightly 

criticized as being based solely on a Western philosophical standpoint.313 In addition, his 

defined stages may not adequately reflect the acquisition of competences by children. As 

Archard points out, “It is all too easy to cast children as cognitively incompetent when the 

standard of competence by which they are measured is both culturally specific and 

unrealised by many adults, but, even so, children may be cognitively more competent than 

we assume.”314 

2.3.2 Social development approach 

Social development approaches to development situate the child in a social milieu 

whereby development occurs in interaction with a child’s his/her peers, family, community 

and environment. One of the most important thinkers of the social development approach 

Vygotsky does not divorce development from social interactions and rejects the idea of 

development as “the elaboration and substitution as innate responses”.315 For Vygotsky, a 

child’s acquisition of capacities occurs in a socio-behavioural context: 

From the very first days of the child’s development his activities require a meaning of their 
own in a system of social behavior and, being directed towards a definite purpose, are 
refracted through the prism of the child’s environment.316 

According to social development approaches, the conditions surrounding a child’s life 

may not only influence but shape children’s experiences entirely. Just as social institutions 

form individual experiences, individuals can in turn influence those institutions.317 In social 

development theories, there is no single trajectory of development that children biologically 

follow. According to some theorists, differences in social development may determine not 

only socialization outcomes within a person’s lifetime but also intergenerational evolutionary 

outcomes.318 From the viewpoint of social development approaches, the full enjoyment of 

rights will lead to very different developmental outcomes compared to the lack of rights or 

their violation.  
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2.3.3 Developmental approaches and children’s rights 

Children’s rights discourse and the work of children’s organizations (whether non-

governmental, state or international) have been informed very strongly by the developmental 

theory. The CRC makes references, for instance, to the “evolving capacities of the child” in 

two articles319 and to the “age and maturity of the child” in taking into account the child’s 

views.320 The “evolving capacities of the child” is not defined in the Convention as such. 

Lansdown holds that “evolving capacities of child” premise in the Convention allows 

children’s protection needs and their position as ‘active agents’ entitled to participation to co-

exist.321 As the capacities of the child evolve, the child is a more active participant in the 

exercise of his/her rights and up until then, the parents and the family are recognized as 

intermediaries. 

Daiute’s discourse analysis on the CRC’s references to the “child” and to those 

agents “acting on behalf of the child” has yielded interesting results. Daiute compared these 

references to the definitions and references employed by different developmental 

approaches and concluded that “[t]he general model of human development embedded in 

the CRC – although not explicitly discussed – is one of a gradually maturing organism”.322 

Daiute argues, thus, that the developmental theory is implicit in the CRC. She also argues 

that the underlying concept of development implied in the CRC is one of universal biological 

development, though the socialization approach is also incorporated through the role 

assigned to child agents such as parents, families and states.323 

Developmental approaches view children as ‘becomings’ and focus on children’s 

acquisition of capacities and agency en route to becoming adults. In his critique of the 

socialization approaches, sociologist Barrie Thorne points to a “conceptual double standard: 

Adults are understood by their present actions and experiences in the world; children are 

understood more by their becoming, as adults in-the-making”.324 Another sociologist, Mayall 

criticizes the use of child development theory to inform work on children and argues that 

“lawyers, doctors, social workers, educationalists and academics” are guilty of raising the 

status of the theory with “dangers of monopolization”.325  
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2.4 Children and childhood as a part of Societal Dynamics 
The child, from a sociological perspective, is a social actor. While psychological 

approaches focus on the child as an individual and attempt to document that individual’s 

particular trajectory, sociological approaches view childhood as a variable upon which social 

relationships are built. Hence, a child’s trajectory is never an individual one; it is inextricably 

linked to the other social actors that inhabit –alongside it- the same social space. Similar to 

other disciplines, sociology evolved over time in the particular way it views the child. Corsaro 

distinguishes two main strands of thinking on children: the traditional theory of socialization 

and interpretive reproduction.326 Since “interpretive reproduction” is a term used by Corsaro 

to denote his theoretical stance, the term “sociology of childhood” which more accurately and 

commonly defines the approach will be used here. 

2.4.1 Socialization approach 

Early sociological approaches to childhood coincided with the predominant 

psychological development theories of the 1950s and 60s. The socialization theory, much 

like its counterpart in psychology, “views child as internalizing society” and this 

internalization process is considered key in enabling a child to become a fully functioning 

social actor.327  Sociology’s treatment of the child and childhood echoes developmental 

psychological models of Piaget or Vygotsky with a socialization emphasis, culminating in 

what could be coined a “linear view of the developmental process”.328 

Insights into how the socialization approach links the child to the society can be 

drawn from the work of prominent sociologist Talcott Parsons who situated the child within 

the nexus of the family in the quest internalize the social system. Drawing on Freud’s 

terminology on the phases of psychosexual development, Parsons and Bale described 

socialization as a “series of phases”.329 “[L]ikened to a pebble ‘thrown’ by the fact of birth into 

the social ‘pond’” 330, the child starts out in the family and participates in wider social circles –

akin to ripples- as he/she grows to acquire capacity (or “fulfill[s] certain of the conditions of 

full participation in the narrower ones”).331 In this configuration, childhood is deemed a 

“period” during which transition into adulthood takes place.332 
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It is thus difficult, given the interwoven nature of sociological and psychological 

developmental models, to discern a truly sociological standpoint on the child and his 

conditions from these early modes of thinking. Within this context, children’s rights could not 

even rise to “issuehood” since the conceived lack of social as well as psychological 

capabilities excluded the consideration of rights as a meaningful and appropriate variable in 

the discussion. 

2.4.2 Sociology of Childhood 

The more recent sociology of childhood approach challenges many of the underlying 

assumptions about the universality of childhood and of children’s experience. It also 

challenges the traditional premise that children are entities developing into meaningful social 

actors. The “sociology of childhood” approaches take their inspiration from French historian 

Philippe Ariès, who argued that “childhood” in fact did not exist in Middle Ages in the form 

that it exists today meaning that children were not treated differently than adults when it 

came to the assumption of social responsibilities or participation in social life.333 Ariès 

claimed that children’s lack of participation in social life resulted from childhood being 

confined to a distinct existence and defined within the narrower context of the family or 

school.334 Sociological approaches to childhood depart from the notion that “childhood (but 

also any identity) is a historically and culturally contingent construction, not an essential, 

transhistorical or transcultural continuity, predetermined by inherent biological or 

physiological factors”.335 Within the sociological approaches, two strands of thinking may be 

distinguished: the structural perspective and the constructivist perspective. 

Relying on the idea that childhood is characterized by structures, Qvortrup defines it 

as at once a “constantly changing and [.] permanent structural form”. 336  The child is 

constantly changing, growing up into adulthood while childhood remains a permanent 

structure whereby others take the places of those who have grown up and left that 

structure.337 This is not to say that childhood remains uniform in time, rather childhood is a 

transforming permanent structure, it continues to exist but not necessarily within the same 

parameters.338 
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The constructivist sociology of childhood approach as advanced by James, Prout and 

Jenks views childhood as “a social construction”, rejecting its universality by dissociating it 

from “biological immaturity”. The approach also considers childhood to be only meaningfully 

understood in relation to variables such as gender, class or ethnicity. Children are seen as 

social actors in their own right, actively engaging in the “construction and determination of 

their own social lives, the lives of those around them and of the societies in which they 

live”.339 Children and adult worlds, according to the sociology of childhood, are not distinct 

but one and the same and in this world, children and adults interact with and influence one 

another.340  

Sociology of childhood offers a different lens through which children’s rights and their 

interactions maybe viewed. Mayall prioritizes the sociology of childhood as an approach with 

strong transformative potential over the traditional conceptions of children as dependent 

beings. He argues that the recognition of children not as extensions of adults but as beings 

in their own right will be instrumental in changing the way we think about child-related 

issues.341 Children will thus have the chance to be viewed as “competent, contributing social 

actors” who “intersect[…] with the structures surrounding their lives”, whose “own wishes 

and expressed needs are relevant to the construction and implementation of social policies 

and practices.”342 Mayall further contends that understanding children “not just as individuals 

but as members of a social group” necessitates a reflection on “that group’s rights to 

participate in constructing the social order, social policies and practices”.343 Anne McGillivray 

points out that rights cannot be divorced from relationships an individual has with others, 

stresses the interdependence of individuals making up collectivities and argues that rights 

are needed to overcome exclusion, which is “a declaration of subordination and an invitation 

to exploit”.344 

2.5 The bases for a children’s rights focus for CCLA obligations 
The diversity of approaches from the different fields surveyed showcases a true 

interest in children and their condition. Even approaches that fail to acknowledge rights for 

children agree on the need to structure other safeguard mechanisms like care or duty. The 

apparent disconnect between different disciplines in the way they view children, childhood 
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and children’s condition has resulted in similar but parallel universes. In reality, however, the 

child is not one-dimensional. No one discipline can on its own purport to present a complete 

understanding of the many dimensions of the child. The child is an equally biological, social, 

cognitive and moral being (among other things) and childhood is at once a period of 

biological, cognitive, social and moral development as well as a construct. As Lansdown 

acknowledges, contributions from different disciplines such as developmental psychology, 

anthropology, sociology and medical sciences are important particularly in providing a 

comprehensive picture of processes such as children’s acquisition of capacity.345 For this 

reason, whatever their shortcomings, different disciplines have important lessons to offer to 

those of us who endeavour to mainstream children’s rights. Against this theoretical 

background, the following part makes the case, drawing on insights from different 

disciplines, for the usefulness and merits of specifically pursuing a children’s rights focus in 

studying the human rights obligations of CCLAs and their responsibility for violations. 

Childhood is described as a period characterized by “rapid physical and 

psychological development” that dictates different “survival and developmental rights … from 

those of adults”.346 Because rapid physical and psychological development takes place 

during childhood, the non-realization of a child’s right to adequate food and nutrition, 

healthcare services or education can have long-term negative impacts lasting well beyond 

childhood into adulthood. In addition, children are at higher risk for adverse effects from 

certain diseases and are particularly affected by emergency situations, which include not 

only disasters but also conflicts and hostilities. The specific nature of childhood renders 

children more susceptible to being adversely affected by acts, policies, decisions or 

omissions of power holders in the domains where children are in contact with these actors. 

Moreover, children are particularly disadvantaged in an asymmetric configuration, “although 

[their] rights are frequently directly affected by business activity [or other corporate-like 

activity] children themselves are usually dependent on adults to influence company or 

government [or other international actor] decisions.”347 Children may remain invisible in 

policy-making debates especially when they are not affected directly and in an obvious 

fashion. Children are excluded from having a public voice in many settings and are hence 

not consulted by decision-makers. 

The overall perspective of both legal scholarship and of international efforts in view of 

conceptualizing the human rights obligations of actors other than the domestic State has 
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remained largely fragmented. Debates on the extraterritorial obligations of States other than 

the domestic State, the human rights obligations of companies and those of international 

financial organizations remain by and large unlinked.348 It is clear that a reconceptualization 

needs to take place in order to advance beyond traditional constrictive understandings. The 

relatively recent interest in chldren’s human rights as a specialised area in which to 

formulate business duties for human rights is indicative of a growing recognition that children 

and their rights merit particular attention in undertaking this reconceptualization. In this 

respect, CRC Committee’s General Comment (GC) 16 on State obligations regarding the 

impact of the business sector on children’s rights had laid the groundwork. This GC follows 

the long-standing efforts within the UN system and outside aimed at bringing clarity to the 

corporate obligations for human rights and focuses uniquely on children’s rights. GC 16 has 

offered an exposé of why a company should consider child-specific issues based on 

concepts from physiological and psychological developmental approaches, sociological 

frames and empowerment perspectives. Accordingly, the various reasons why a children’s 

rights focus is warranted in thinking about the business and human rights nexus include 

childhood being a special period of development, causing violations to have long-lasting and 

even transgenerational impacts, children being politically voiceless and having difficulties in 

accessing information, as well as facing challenges in accessing remedies. 349 Although GC 

16 is addressed to States parties and not to companies or to the broader range of corporate-

like actors directly, its fundamental premises serve to illuminate why a specific focus on 

children’s rights is necessary in the evaluation of evolving legal debate on the human rights 

obligations of CCLAs as a category. Likewise, Children’s Rights and Business Principles 

(CRBPs), a voluntary initiative led by UNICEF, the Global Compact and Save the Children 

emphasize that 
1. Childhood is a unique period of rapid development in which young people’s physical, 

mental and emotional health and wellbeing can be permanently influenced for better 
or worse. 

2.  Everyday harms impact children differently and more severely than adults. 
3.  Children employed or affected by business are often unseen and uncounted. 
4.  Children lack a public voice. 
5.  Children are not consulted. 
6.  Children’s rights in the workplace extend beyond labour issues. 350 
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To create awareness that company and children’s rights links extend beyond labour 

issues is a significant and welcome contribution to the debate in itself but the first five 

reasons provided by the CRBP as well as the reasons outlined in CRC Committee’s GC 16 

are more fundamental and merit further inspection. These premises are categorized under 

the respective headings of ‘rapid development’, ‘disproportionate and different effects of 

harms’, ‘invisibility’ and ‘lack of public voice and consultation’ in the following section. The 

last category comprises both public voice and consultation because these are essentially 

two facets of the same issue. The following section thus concentrates on relevant empirical 

research and data under these four headings, and attempts to present, in each case, the 

contribution that a children’s rights focus can make to the debate. 

2.5.1 Rapid development 

The first reason for focusing particularly on children’s rights in the context of 

transnational human rights obligations, including those of CCLAs, is that childhood is a 

period of rapid development. In line with development approaches, this encompasses 

physiological, psychological and social aspects of development. The premise is that “[a]s a 

result of their rapid physical and psychological development, children have survival and 

development needs that differ from those of adults”.351 One may refer specifically to the 

effects that deprivations (“of food, clean water, care and affection”), abuse and exploitation 

may have on the physical and psychological development of a child.352 The accent on 

deprivation is instrumental in illuminating the importance of childhood as a period when the 

human organism develops holistically. Empirical research points to the pivotal nature of early 

childhood in the process of rapid development more so than any other part of childhood. 

Research on young children in developing countries shows first and foremost that 

“stunting, inadequate cognitive stimulation, iodine deficiency, and iron deficiency anaemia” 

and subsequently “malaria, intrauterine growth restriction, maternal depression, exposure to 

violence, and exposure to heavy metals” are important risk factors for children in developing 

countries, determining negative outcomes for children in developing countries in terms of 

biological and cognitive development.353 Research on nutrition and child development has 

for instance concluded that “children from communities that are iodine deficient can lose 

13.5 IQ points on average compared with children from communities that are non-
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deficient”.354 While one might argue over whether IQ rates are the appropriate tool to 

measure human capacities, such a difference remains statistically significant. 

Negative effects of material deprivations in childhood may be decisive in determining 

adult outcomes, as research suggests. Indicators such as the prevalence of early childhood 

stunting and the number of people living in absolute poverty in a country are found to be 

intricately linked with low levels of cognitive and educational performance in children.355 

These children are found to perform poorly because they receive fewer years of schooling 

and learn less during the school year, reducing drastically their productivity in adulthood. The 

result is that with lower levels of education, higher fertility rates and fewer earnings, these 

children become media through which poverty is transmitted between generations.356  

Emotional deprivations, abuse and exploitation in childhood may affect future 

physical and psychological health, educational outcomes and social relationships. Emerging 

pattern from medical research suggests that the greater the number of negative childhood 

experiences, both physiological and psychological, the greater the likelihood of health issues 

later on in life.357 Research such as The Adverse Childhood Experiences (ACE) Study has 

uncovered that “multiple instances of traumatic or abusive childhood events” (those that are 

considered either physically or psychologically toxic) are linked to conditions like 

“cardiovascular disease, chronic lung disease, cancer, depression, alcoholism, and drug 

abuse”.358 

The first five years of childhood are believed to be the period when the seeds 

affecting social competence are sown and thus bear on the “emotional well-being and … 

later ability to functionally adapt in school and to form successful relationships throughout 

life”.359 Furthermore, these first years are also when the brain is most sensitive to the 

acquisition of skills critical for later in life, such as language, numeracy, vision, hearing, 

responding, peer social skills and emotional control.360 A number of studies also indicate that 
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when children experience chronic and extreme hardship without having support systems to 

shield them or to mitigate the severity of the hardship, they develop “toxic stress response”, 

which is thought to have the capacity to lead to changes in brain architecture.361  A number 

of studies have documented troubles with cognitive development and learning linked to this 

toxic stress response.362 Children from more disadvantaged socioeconomic backgrounds are 

found to be more prone to having higher stress responses.363 Furthermore, research reveals 

that almost half of children who live in poverty are exposed to violence either witnessing it or 

indirectly being victims of it.364 The importance of preventing negative experiences and 

creating positive environments for children both physiologically and psychologically is all the 

more evident given that removing the impacted children from a harmful environment after 

initial trauma has already occurred is not sufficient to reverse the effects caused by that 

experience.365 

Enhancing the debate that is almost at the exclusive purview of developmentalist 

approaches, John Eekelaar has argued from a moral point of view that “all children should 

have an equal opportunity to maximize the resources available to them during their 

childhood (including their own inherent abilities) so as to minimize the degree to which they 

enter adult life affected by avoidable prejudices incurred during childhood.”366 Whether the 

debate is framed in developmental terms (stunting lowers cognitive performance), in 

pedagogic terms (stunting causes lower educational outcomes due to lower cognitive 

performance), in economic terms (lower educational outcomes caused by stunting result in 

less earnings) or in moral terms (the conditions leading to stunting result in inequalities and 

injustice), it is clear that especially the earlier years of childhood are a critical period in 

human life determining not just present but future outcomes. 

2.5.2 Disproportionate and different effects of harms 

The argument that children are deemed to be “differently and more severely” 

impacted by “everyday harms” rests on findings from medical research on the impacts of 

exposure to toxins in the environment as well as data from different disciplines on 
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“economic, social and physical disruptions”.367 One may refer in particular to the effects of 

pollutants, inadequate nutrition or disruptive events such as forced migration and 

displacement. While the focus rests once more on the developmental aspects of childhood, 

the disproportionate and different ways harms affect children are as much about children’s 

‘being’ as their ‘becoming’. In this respect, the definition of ‘harm’ does comprise but cannot 

be reduced to exposure to chemicals or other dangerous substances. 

The first major international study on the effects of chemicals was undertaken by 

World Health Organization’s (WHO) and International Program on Chemical Safety (IPCS) 

which produced a report in 1986, based largely on findings from medical science, analysing 

the differences between adults and young children when they are exposed to chemicals.368 

The report concluded that 

The infant and young child have different structural and functional characteristics from those 
of the older child and adult. These represent stages in normal growth and development and 
may affect their vulnerability when exposed to chemicals.  They include:  

- larger body surface area in relation to weight; 
- higher metabolic rate and oxygen consumption and hence greater intake of air per 
unit body weight 
- different body composition; 
- greater energy and fluid requirements per unit body weight; 
- special dietary needs, including the dependence of the infant on milk.369  

The physiological differences between adults and young children caused chemicals 

to be “absorbed more readily by the infant than the adult” and can have delayed effects as 

well as “manifestations due to the disturbed maturation of organ systems and their altered 

response to other environmental influences.”370 It is the conclusions and data from this study 

and subsequent research that has validated and built on its findings371 that inform the 

argument of disproportionate and different effects of harms in children as compared to adults 

and hence, of the need for a special child focus. Medical science reveals children’s 

metabolisms are able to automatically increase the absorption of required nutrients in 

accordance with their biological developmental needs.372  This mechanism - apparently 

useful for biological growth - may present dangers when, for instance, beneficial nutrients 

are masked by the presence of harmful chemicals in the environment. This is the reason 

why research finds that “lead… is absorbed to a greater extent in children than in adults” and 
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Children – Critical Issues for Children and Youths, Vol. 5, No. 2, Summer/Fall 1995, 20. 
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that it also “accumulates more rapidly in children’s bones than in adult bones, doubling 

between infancy and the late teen years”.373  

Children’s increased risk of exposure to harmful chemicals or toxins relate also to 

their habits such as “hand-to-mouth behavior” and their preference to play on the ground.374 

Exposure to toxins in childhood means that there is longer period of time for chronic 

illnesses set off by such exposure to develop.375 In addition, research seems to suggest that 

the damage from exposure to toxins may sometimes be irreversible. For instance, once 

exposed to lead and adversely affected by it, a child’s impaired developmental functioning 

may not improve even after that substance is successfully removed with medications from 

the child’s body. 376  Beyond biological, behavioural and developmental reasons for the 

disproportionate effects of harms from exposure, Lewit and Schuurmann Baker identify 

another reason for children being “inadequately protected from environmental hazards”: 

“because no national research or policy agenda exists to address their unique 

vulnerabilities”.377 

Harms need not originate from exposure to chemicals or pollutants. Socioeconomic 

disruptions can also inflict disproportionate harm on children’s lives in comparison with those 

of adults. Research on comparative poverty rates of the overall population and of children in 

particular has shown that in many countries child poverty rates tend to be higher than those 

in the general population. Michael Wyness cites a UNICEF study published in 1997 that 

measured poverty rates in post-Soviet Central and Eastern European states Czech 

Republic, Slovakia, Poland, Hungary, Bulgaria and Romania.378 The study showed that 

poverty in each country with the exception of the Czech Republic had disproportionately 

affected children.379 For every 1% increase in poverty rates among the general population, 

child poverty was measured to increase 1.5 to 2% in five of the countries. The below figure 

comes from this study. 
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Figure 3 Poverty increases of children, adults and the elderly related to a 1 % rise of the 
poverty rate in the total population 

 
Source: UNICEF, Children at Risk in Central and Eastern Europe: Perils and Promises - A Summary, June 1997. 
  

European Commission’s 2010 report on child poverty compared the at-risk-of-poverty 

rates for the overall population and for children in the EU. 380 The findings indicated that in 

most EU States children’s at-risk-of-poverty rates were higher than those of adults and that 

children were at a higher risk of poverty on average (by 3%) than the general population381. 

Child poverty risk rates could exceed those of the general population even among better 

performing members (the Netherlands, Czech Republic, Sweden, Slovakia).  

 
Figure 4 At-risk-of-poverty rates – overall population and children (percentage below 60% of 
the national equivalised median income), EU-27, 2007 

 
 Source: Eurostat, in European Commission, Child poverty and child well-being in the European Union, January 
2010. 

                                            
380 Tarki Social Research Institute and Applica, Child poverty and child well-being in the European Union: Volume 
1 – Main Report, Directorate General (DG) Employment, Social Affairs and Equal Opportunities, January 2010, 
24-25. 
381 EU27 overall population risk of poverty is at 17% and the child risk of poverty at 20%. (Tarki and Applica, Child 
poverty and child well-being in the EU: Vol. 1, supra note 380.) 
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The report also indicated that child at-risk-of-poverty rates were higher for those from 

non-EU migrant backgrounds or ethnic minorities such as the Roma.382 The result is a 

“substantial (and statistically significant) gap between the situation of non-migrant children 

and those with parents born outside the EU” in most of the EU member states.383 In 

Germany, the risk of poverty rate for local children with no immigration background was half 

of that of migrant children.384 Likewise, in Greece, the risk of poverty rate for non-EU migrant 

children was at 43%, which was almost double the general child poverty rate at the time.385 

These figures demonstrate the effect of “cross-cutting layers of exclusion” that was noted at 

the beginning of the chapter with migration or minority status exacerbating the risk of poverty 

for these children who are already at a higher risk of poverty than the general population. 

UNICEF Innocenti Research Centre’s 2012 publication on measuring child poverty in 

rich countries too has demonstrated that child poverty rates tended to be consistently higher 

than those of the overall population in most (28) of the 35 countries analysed.386 The 

discrepancy between overall and child poverty rates even in the most affluent of the world’s 

societies suggests that issues of disproportionate effect are not limited to those countries 

with lower levels of economic development. Similarly, recent OECD conclusions on child 

poverty have confirmed that in most countries, poverty rates of children continue to be 

slightly higher than the poverty rates for the total population.387  

 

 

 

 

                                            
382 Tarki and Applica, Child poverty and child well-being in the EU: Vol. 1, supra note 380, 102-107. 
383 Tarki and Applica, Child poverty and child well-being in the EU: Vol. 1, supra note 380, 105. 
384 Tarki and Applica, Child poverty and child well-being in the European Union: Volume 4 – Case Studies, 
European Commission Directorate General (DG) Employment, Social Affairs and Equal Opportunities, January 
2010, 18. (The figures date from 2007 with the risk of poverty rate for migrant children being around 25%) 
385 Tarki and Applica, Child poverty and child well-being in the EU: Volume 4, supra note 384, 76-77 (figure from 
year 2007). 
386 UNICEF Innocenti Research Centre, “Measuring Child Poverty: New League Tables of Child Poverty in the 
World’s Rich Countries”, Innocenti Report Card 10, UNICEF Innocenti Research Centre, 2012, 21. The countries 
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Canada, Japan, New Zealand and the United States. Given that the data in the report is compiled from household 
surveys or income data, the report alerts its reader to the reality of “invisible children”, those children most at risk 
of poverty who do not live in households (children living in institutions, children in the prison system, asylum 
seeker or refugee children, children living on the streets or children in mobile homes such as the Roma children), 
who do not figure in the data (page 20 – Box 5). 
387  OECD, “CO2.2: Child poverty – OECD Family Database”, 25 August 2016, 1, 
http://www.oecd.org/els/CO_2_2_Child_Poverty.pdf. 
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Figure 5 Poverty rates for children and the total population, 2013 (OECD)388 

 
Source: OECD Income Distribution Database  

Conflict situations and displacement create yet another set of conditions that bear 

more heavily on children both young and older. It has been estimated that 22 million of the 

40 million people displaced (either as refugees or as internally displace persons) due to 

conflict are below 24 years of age.389 Displacement is seen to be in most instances a long-

term condition and another estimate puts the average displacement situation to last 17 

years, which would mean that a child born into displacement could conceivably spend 

his/her entire childhood in that situation. 390  Conflict situations most acutely threaten 

children’s physical and emotional health as well as educational opportunities. 

Conflict situations “can have a devastating impact on human nutrition by threatening 

livelihoods and compromising food security, health and the ability of caregivers to provide for 

the young”.391 Malnutrition is found to be a common problem under such conditions and 

studies indicate that an overwhelming majority (98.5 million out of 143 million) of the 

underweight children below five years of age in the developing world are in emergency 

situations.392 In conflict situations, the toll of other problems caused by political and social 

instability and poverty may be more severe than the violence itself. The 2008 Report of the 

Security Council Mission to Afghanistan for instance cited that “some 40,000 Afghans die[d] 

                                            
388 The OECD data are from year 2013 or the nearest available year, which is 2012 for Japan and New Zealand 
and 2014 for Australia, Hungary, Mexico and S. Korea (OECD, “CO2.2: Child poverty – OECD Family Database”, 
supra note 387, 2). 
389 Women’s Refugee Commission, “Education for Refugee Children Fact Sheet”, 2010. 
390 Women’s Refugee Commission, “Education for Refugee Children Fact Sheet”, supra note 389. 
391 Office of the SRSG for Children and Armed Conflict in collaboration with UNICEF, “Machel Study 10-Year 
Strategic Review: Children and conflict in a changing world”, UNICEF, 2009. 
392 Office of the SRSG for Children and Armed Conflict, “Machel Study 10 Year Review”, supra note 391.  
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yearly of hunger and poverty, 25 times more than [that] die as a result of violence”.393 In 

conflict areas, diseases may become rampant due to poor water quality, inadequate 

infrastructures, lack of sanitation and contamination. It is known that diarrhoea, which is one 

of the leading causes of under-five child mortality globally accounting for approximately one 

in five child deaths, becomes a life-threatening condition in humanitarian crises.394 Children 

are at a higher risk for mortality due to diarrhoea than adults because “water constitutes a 

greater proportion of children’s bodyweight”.395 Young children are even more vulnerable 

because their higher metabolic rates require more water use and their kidneys are less able 

than adults and older children to conserve water.396 

The long-term effects of emotional trauma due to loss of family members or acts 

such as violence or rape caused by conflict situations are not easily quantifiable yet remain 

very pertinent. Research on Afghan school children found that “exposure to multiple trauma 

and caregiver mental health” strongly predict[ed] poor mental outcomes for the children 

studied397 and concluded that “[t]he experience of five or more traumatic events trebled the 

risk of probable psychiatric disorders and post-traumatic stress, also increasing depression 

symptoms”.398 

According to UNICEF data, 60 million children at primary school age from 33 conflict-

affected countries are out of school, making up two thirds of the total number of children who 

are out of school in the world.399 Schooling rates of children in conflict zones worsen after 

primary school; according to United Nations High Commissioner for Refugees (UNHCR), 

70% of adolescents living in camps are not enrolled in secondary school.400 It has been more 

than fifteen years since Women’s Refugee Commission conducted research into education 

in conflict situations, which uncovered that most displaced and refugee children in conflict 

situations are not schooled. Where educational opportunities exist, the quality of education 

may not be very high due to infrastructural inadequacies such as the lack of appropriate 

school materials or classrooms. Also, high student-to-teacher ratios have the possibility of 

                                            
393 United Nations Security Council (UNSC), Report of the Security Council mission to Afghanistan, S/2008/782, 
12 December 2008, para 37. 
394 UNICEF and WHO, “Diarrhoea: Why children are still dying and what can be done globally?”, 2009, 5 and 9. 
395 UNICEF and WHO, “Diarrhoea”, supra note 394, 10. 
396 UNICEF and WHO, “Diarrhoea”, supra note 394, 10. 
397 Catherine Panter-Brick, Mark Eggerman, Viani Gonzalez and Sarah Safdar, “Violence, suffering, and mental 
health in Afghanistan: a school-based survey”, The Lancet, Vol. 374, 5 September 2009, 813. (The study’s 
authors warn against overly simplistic understandings of trauma in a conflict situation and note that “[i]n relation 
to witnessing violence [injury, witnessing violence to another person, the death or disappearance of close 
relatives, living in a combat zone, and forced displacement], children reported war-related events (summary 
executions or beatings during Taliban rule, deaths from rocket explosions, and mutilated or dead bodies), but 
also community and domestic violence (page  812). 
398 Panter-Brick et al., “Violence, suffering, and mental health in Afghanistan”, supra note 397, 813. 
399 Office of the SRSG for Children and Armed Conflict, “Machel Study 10 Year Review”, supra note 391. 
400 Office of the SRSG for Children and Armed Conflict, “Machel Study 10 Year Review”, supra note 391. 
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adversely affecting the quality of education. 401  UNHCR’s most recent data shows that 

refugee children have diminishing educational opportunities overtime: 

Of the six million primary and secondary school-age refugees under UNHCR’s mandate, 3.7 
million have no school to go to. Refugee children are five times more likely to be out of 
school than non-refugee children. Only 50 per cent have access to primary education, 
compared with a global level of more than 90 per cent. And as they get older, the gap 
becomes a chasm: 84 per cent of non-refugee adolescents attend lower secondary school, 
but only 22 per cent of refugee adolescents have that same opportunity. At the higher 
education level, just one per cent of refugees attend university compared to 34 per cent 
globally.	402 

The recognition that children may be differently and disproportionately affected by 

negative situations (stemming from exposure to harmful substances, pollution, malnutrition, 

conflict situations) is an important stepping stone in acknowledging the contribution that a 

children’s rights focus may make with a view of addressing, remedying and preventing their 

occurrence. Giving children’s rights a special place in addition to general human rights 

concerns may urge policy-makers (whether public or private) to consider how children may 

be differently affected by a given policy and to introduce adjustments, if necessary. 

2.5.3 Invisibility 

It has been posited that children “employed or affected by business are often unseen 

and uncounted” 403, referring particularly to children illegally employed in the supply chain or 

as domestic workers, children of migrant workers, children detained by security services as 

well as children who experience cross-cutting exclusions due to gender, disability status or 

ethnic background. It would be misleading to conclude that children remain ‘unseen and 

uncounted` only when employed by business or affected by practices of business. Acts and 

practices of all other (State and non-State) actors that hold power and operate in their 

environments can potentially affect children, without these effects being acknowledged. In 

fact, when children are indirectly affected by economic practices of any of these actors, their 

visibility tends to diminish even further. For instance, children’s rights violations occurring 

from the employment of a young child illegally by a small-sized company in the developing 

world may be more visible than children’s rights violations that result from the displacement 

of a community or the pollution of the environment due to a large-scale infrastructure project. 

Even when the topic at hand is human rights, human rights of children may be 

overlooked. Talking solely about human rights in general and not specifically about children’s 

rights might render children’s fundamental human rights invisible because of the deep-

seated –albeit unfortunate – preconceptions relating to human rights being rights that belong 
                                            
401 Women’s Refugee Commission, Global Survey of Education in Emergencies, 2004, 17. 
402 UNHCR, “Missing Out: Refugee Education in Crisis”, September 2016, 4.  
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to adult persons. Nigel Cantwell’s account of the CRC drafting negotiations is a case in 

point. Cantwell, who led the NGO Group for the CRC during the negotiation of the treaty, 

recalls that some delegates in the Working Group had initially called into question the 

usefulness of repeating fundamental rights that were already featured in the ICCPR and the 

ICESCR and expressed support for only including rights specific to children. In Cantwell’s 

words,  

[I[t became clear during the debates that the drafters of the two Covenants- and, more to the 
point, many of the states that had ratified them – had by no means considered that children 
might automatically be beneficiaries, alongside adults, of the rights they contain.404  

Of course the analogy here is not that the premise of children’s fundamental human 

rights will be disregarded and disrespected by CCLAs as such. It is rather that we run the 

risk of sidestepping children’s rights in the debates about the human rights obligations of 

these actors if we do not bring them to the forefront.  

2.5.4 Lack of public voice and consultation 

Children as minors are not allowed in most jurisdictions to vote, be elected or legally 

organize, thus creating barriers for even older children to having their voices heard. Children 

are not ordinarily considered social stakeholders, especially when political and economic 

decisions are concerned. As Qvortrup, Corsaro and Honig point out, children’s participatory 

potential and contributions have been overlooked while they are distanced from decision-

making centres.405 The Introduction to the CRBP opens by underlining that children make up 

almost one third of the global population and notes that, despite their numbers, “they are 

rarely given a say or consulted about how communities make decisions – even decisions 

affecting them directly, such as planning for schools and recreational areas”.406  

Despite the reluctance to include children in decision-making, the preconceived 

notions of a child’s lack of maturity or inadequate reasoning skills appear not to be backed 

by empirical evidence. Even very young children may be able to comprehend and exercise 

moral judgment on what seem to be highly complex and abstract concepts. Research 

shows, for instance, that children as young as 6 years old consider restrictions by institutions 

on freedom of speech and religion unacceptable.407 Likewise, children 8 to 11 years of age 

have complex understandings of these freedoms that include their personal as well as 
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sociocultural dimensions: young children view these rights as rights for “individual self-

expression” while older children consider rights as societal tools for “fostering 

communication” or “rectify[ing] social injustices”.408 Thus, Helwig and Turiel conclude that 

“young children develop notions of personal autonomy, which they use to ground emerging 

concepts of political and civil rights such as freedom of speech and religion.”409 Hence, 

denying children a voice not only deprives public debates of the valuable contributions 

participating children could make, but also establishes unjust restrictions very clearly visible 

to children.  

The children’s rights based approach, like any rights based approach, “seeks to 

challenge, dismantle and reconfigure existing power relations and structures … by orienting 

the terms of the policy debates towards the language of rights”.410 

The very idea that children have rights is a transformative concept that reconceptualises the 
power relationship between children adults and the state. Instead of being seen as chattels 
of their parents or objects in need of benevolent guidance and protection, children become 
active subjects with individual entitlements which they are entitled to claim.411 

Faced with children’s lack of public voice and adult reluctance to consult their 

opinions, children’s rights provide an avenue for children’s empowerment. Van Bueren aptly 

illuminates what is meant by empowerment: “Recognition of the rights of particular sections 

of the community can be used to empower those, in this case, children, who do not normally 

have access to legal procedures or other facilities”.412 Katherine Hunt Federle underlines that 

recognizing the rights of the most powerless is a way to alter existing hierarchies, fight 

exclusion and push for equality.413 She too emphasizes the “transformative aspect” of human 

rights of children and situates rights in the greater scheme of power relationships, whereby 

rights become enablers for children. Wall also agrees with Federle on the power of rights to 

challenge and transform limited social understandings and customs, resulting in the 

expansion of the public space of rights and the empowerment of those to whom it was 

hitherto considered unreasonable to extend rights.414 For this reason, in order to achieve the 

best possible outcomes for children and to overcome the lack of public voice, children should 

be empowered by rights that “have the potential to reduce victimization and dependence by 
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changing the rights holder into a powerful individual who commands the respect of those in 

the legal system”.415  

2.6 On Targeting and Mainstreaming 
Children are members of societal structures and are affected by the same issues that 

affect the communities of which they are a part. Rights violations and deprivations create 

disadvantages for everyone. Issues like poverty, environmental hazards, displacement, and 

conflict impact communities more generally and may result in human rights violations. 

Focusing on children’s rights and their specific conditions is not to substitute a children’s 

rights perspective in the place of a broader human rights one, it is rather to complement the 

broader human rights perspective by putting children in the spotlight. To be able to 

effectively do this, “it […] is critical to articulate right claims on behalf of children that promote 

children’s legal interests without reference to capacity, protection, or dependence”.416 What 

is important is to conceptualize the special children’s rights approach as put forth in this 

study as an attempt at analysing how rights can create a more inclusive and enabling 

environment across the board, not only for some groups but everyone, including children. 

The CRC Committee defines a child rights approach as: 

[O]ne which furthers the realization of the rights of all children as set out in the Convention 
by developing the capacity of duty bearers to meet their obligations to respect, protect and 
fulfil rights (art. 4) and the capacity of rights holders to claim their rights …, is holistic and 
places emphasis on supporting the strengths and resources of the child him/herself and all 
social systems of which the child is a part: family, school, community, institutions, religious 
and cultural systems.417 

Accordingly, the two important components of a child rights approach is compliance 

with obligations incumbent on duty-bearers and the empowerment of rights holders in 

claiming their rights. 

There are two major avenues for advancing specialized sub-fields of human rights, 

such as women’s rights, children’s rights or the rights of the disabled: mainstreaming and 

targeting. While targeting and mainstreaming are terms more frequently used in policy 

language, as concepts, they have value and relevance beyond the policy-making arena. The 

targeting approach denotes a special focus on a given subset of specialized rights whereas 

mainstreaming would necessitate that this subset of specialized rights are a permanent 

concern in designing and implementing legislation, policies and programs that have the 

potential to have impact on these rights. The “underlying rationale [in mainstreaming] is that 

certain policy issues are of such paramount importance that they need to inform all 
                                            
415 Federle, “Review Essay: Rights, Not Wrongs”, supra note 285, 329. 
416 Federle, “Review Essay: Rights, Not Wrongs”, supra note 285, 328. 
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undertakings”.418 Although mainstreaming has become a buzzword over the course of the 

last two decades, it should be remembered that it presents a number of challenges because 

it requires knowledge of the mainstreamed set of rights and the capability to adequately 

integrate the mainstreamed perspective effectively and continuously in developing policies or 

normative responses to real world problems, legal or otherwise.419 

A comparison of targeting on one hand and mainstreaming on the other in Sweden 

and Norway’s international cooperation on children’s rights issues has led researchers to 

conclude that targeting produces “comparatively quick results” but suffers from “limited 

coverage, short duration and low sustainability” whereas mainstreaming is “slower in 

producing results and more resource-demanding, though with better prospects of long-term 

sustainability”.420 Thus, whether targeting or mainstreaming is a better approach may be 

dependent on a number of factors and may benefit from a case-by-case appraisal. In the 

context of this study, the question is whether children’s rights should be mainstreamed or 

specifically targeted in the ongoing legal and political debate on transnational human rights 

obligations. In other words, is a study targeting children’s rights obligations of CCLAs 

specifically warranted or would children’s rights as a field benefit from a mainstreaming 

approach within the existing academic and policy-oriented discussions? 

By its very subject matter, research on children’s rights obligations of CCLAs 

presupposes that it is useful to target children’s rights when engaging in a normative 

exercise on de lege ferenda obligations. In fact, because targeting and mainstreaming are 

not mutually exclusive or antithetical exercises, they might make up a “two-pronged 

strategy”421 whereby targeting is used in the short to medium term to introduce this hitherto 

insufficiently studied subject to academic scholarship and mainstreaming is used in the 

longer term, to make children’s rights a constant and important component of any future 

normative debate. Focusing specifically on children’s rights in the context of the human 

rights obligations of CCLAs is important as a first step in bringing visibility to the children’s 

rights issues. Before children’s rights can be mainstreamed in the broader transnational 

human rights obligations debate, there is a need to illuminate what children’s rights mean in 

this context and how they can be contextualized.  
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2.7 The characteristics of a children’s rights focus for CCLA 
obligations 

The answer to what distinguishes a children’s rights focus from a general human 

rights approach when dealing with the obligations of CCLAs from both a conceptual and 

practical standpoint has strong implications in designing a lege ferenda conceptual 

framework for children’s rights obligations of CCLAs, as explored and clarified in Chapter 7. 

The exploration of distinctive features of children’s rights are an attempt to respond to the 

assessment of the Inter-American Court of Human Rights (IACtHR) in Girls Dilcia Yean and 

Violeta Bosico v the Dominican Republic, where the Court concluded that  

 [C]hildren … by virtue of that condition had special rights entailing special duties on the part 
of their family, society, and the state, and required special protection from the State, which 
should be understood as an additional, complementary right.422 

Accordingly, children are entitled to special rights corresponding to special or 

enhanced duties. The analysis of relevant principles applicable in distinguishing these 

enhanced children’s right duties from ordinary human rights duties of CCLAs constitutes one 

of the most important contributions of the present study to the field. 

Children’s rights, as contained in the CRC, are often characterized as being guided 

by four general principles. The first time that the general principles of children’s rights 

implementation were so mentioned was in the guidelines on State reporting to the 

Committee that were produced at the first formal session of the CRC Committee.423 In order 

to guide States through their initial reports, the Committee classified the different articles of 

the CRC under broader headings such as “General principles”, “Civil rights and freedoms”, 

“Family environment and alternative care”, “Basic health and welfare” and “Special 

protection measures”.424 The four general principles were referenced by the Committee in its 

General Comments425 and later identified as the “general measures of implementation” of 

the Convention in CRC Committee’s General Comment 5. The articles of the CRC on which 

the general principles are based are: 

Article 2:  the obligation of States to respect and ensure the rights set forth in the 
Convention to each child within their jurisdiction without discrimination of any kind.  […] 
Article 3 (1):  the best interests of the child as a primary consideration in all actions 
concerning children.  […] 
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Article 6:  the child’s inherent right to life and States parties’ obligation to ensure to the 
maximum extent possible the survival and development of the child.  […] 
Article 12:  the child’s right to express his or her views freely in “all matters affecting the 
child”, those views being given due weight.426 

The so-called general principles, initially addressed to States parties to guide their 

periodic reporting to the Committee, have enjoyed widespread recognition, owing to the work 

of the CRC Committee as well as their espousal by UNICEF.427 More recently, however, the 

general principles have been envisaged as core principles for other children’s rights duty-

bearers, not just States. The CRBP place the four “core” or general principles at the heart of 

corporate responsibilities (in the ordinary sense) for children’s rights. Accordingly, these “four 

core principles … should underpin any action concerning children, whether taken by 

governments, parents, communities or the private sector”.428 

The two principles of the best interests of the child and survival and development are 

related more intricately with the position of the child as a human that progresses from a 

dependent and more vulnerable being to one that is increasingly independent and 

expressive. The best interests of the child principle has been considered “a cross-cutting 

concern expected to underpin all interventions” for children’s rights or “a mainstreaming 

principle”.429 The CRC Committee has called best interests “a right, a principle and a rule of 

procedure”.430 CRC Committee’s GC 5 had already clarified that the application of the 

principle of best interests as a “rule of procedure” consists of “systematically considering 

how children’s rights and interests are or will be affected by … decisions and actions” even 

when those decisions and actions only indirectly concern or affect children. 431  The 

Committee also has concluded that a child’s “best interest” as a substantive right is 

actionable at a general and individual level: 

The right of the child to have his or her best interests assessed and taken as a primary 
consideration when different interests are being considered in order to reach a decision on 
the issue at stake, and the guarantee that this right will be implemented whenever a 
decision is to be made concerning a child, a group of identified or unidentified children or 
children in general. Article 3, paragraph 1, creates an intrinsic obligation for States, is 
directly applicable (self-executing) and can be invoked before a court.432 

                                            
426 CRC Committee, GC 5 on General measures of implementation of the CRC, CRC/GC/2003/5, 27 November 
2003. 
427 The Convention is said to “underpin[.] all the work that UNICEF does”, UNICEF UK, “General Principles of the 
UNCRC”, http://www.unicef.org.uk/UNICEFs-Work/UN-Convention/general-principles/ 
428 CRBPs, supra note 351, Principle 1, 14. 
429 Arne Tostensen et al., “Supporting Child Rights: Synthesis of Lessons Learned in Four Countries”, SIDA, 
2011, 78. 
430 CRC Committee, GC 14 on the right of the child to have his or her best interests taken as a primary 
consideration, CRC/C/GC/14, 29 May 2013, para 6.c. 
431 CRC Committee, GC 5, supra note 426, para 12. 
432 CRC Committee, GC 14, supra note 430, para 6.a. 
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As a “fundamental, interpretative legal principle”, best interests means that the 

interpretation of a given legal norm or provision should be based on the one that most 

effectively furthers the child’s best interests. 433  As Zermatten notes, the best interests 

principles is at best a nebulous one434, all the more because “nobody knows what is the best 

interest of this child or of these children”.435 In fact, the CRC Committee itself has recognized 

that the concept of best interests is a complex one whose “content must be determined on a 

case-by-case basis”.436 Tobin has criticized what may be called the paternalistic or welfare-

based vision of best interests: 

Ultimately, the inclusion of the primary interests principle within the model of children’s rights 
under the CRC provides recognition of the potential for conflict between children’s rights and 
those of their parents and the broader community. It also raises the prospect that children’s 
rights will not always take precedence in the event of such a conflict. It therefore rejects the 
slogan of ‘children first’, which is so often invoked to advance children’s interests, in favour 
of a far more inclusive and nuanced process by which to balance the rights and best 
interests of children with the rights and interests of other groups within society. As Eekelaar 
has recognised, it may be ‘easier and more comforting simply to say that we are all doing 
what we think is best for the child.’ But such an approach ‘encourages a laziness and 
unwillingness to pay proper attention to all the interests that are at stake’ in matters 
concerning children and is unlikely to produce just outcomes. [Footnotes omitted]437 

One interesting and important contribution of the CRC Committee’s GC 16 is the 

further elaboration of the “Child-rights impact assessments” (CRIAs) as a process by which it 

can be ascertained by the policy-maker that best interests of children are in fact a primary 

consideration.438 Furthermore, GC 16 underscores that impact assessments are a method 

covering not only public policies but also policies and decisions of private actors. In essence, 

CRIAs when conducted continuously, are an effective way of “[e]nsuring that the best 

interests of the child are a primary consideration in business-related legislation and policy 

development and delivery at all levels of governments”.439 

                                            
433 CRC Committee, GC 14, supra note 430, para 6.b. 
434 In fact, in the context of family law proceedings, some authors have proposed that other standards or 
principles such as “the least detrimental alternative for safeguarding the child’s growth and development” be 
used. (See: Joseph Goldstein et al., The Best Interests of the Child: The Least Detrimental Alternative, Free 
Press, 1998) 
435 Jean Zermatten, “Best Interests of the Child”, in S. Mahmoudi et al., Child-friendly Justice: A Quarter Century 
of the UN Convention on the Rights of the Child, Brill Nijhoff, 2015, 32. 
436 CRC Committee, GC 14, supra note 430, para 32. 
437 John Tobin, “Judging the judges: Are they adopting the rights approach in matters involving children?”,  
Melbourne University Law Review Vol. 33, 2009, 589. 
438 The concept was first introduced in General Comment 5: “Ensuring that the best interests of the child are a 
primary consideration in all actions concerning children (art. 3 (1)), and that all the provisions of the Convention 
are respected in legislation and policy development and delivery at all levels of government demands a 
continuous process of child impact assessment (predicting the impact of any proposed law, policy or budgetary 
allocation which affects children and the enjoyment of their rights) and child impact evaluation (evaluating the 
actual impact of implementation).  This process needs to be built into government at all levels and as early as 
possible in the development of policy.” (CRC Committee, GC 5, supra note 426, para 45) 
439 CRC Committee, GC 16, supra note 349, para 78. 
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The principle of survival and development is not only a reiteration of the importance 

of a child’s right to life but to his or her right to “physical, mental, spiritual, moral, 

psychological and social development.”440 As such, when legislations are drafted, when 

public or private policies are made, they should be done so to support the development of 

children in this extensive meaning of the term. In scholarship, the principle of survival and 

development has also been considered as giving meaning to the principle of best 

interests.441 

The two other principles, namely non-discrimination and participation are not specific 

to children’s rights. Non-discrimination is a key principle underlying many other human rights 

conventions, where the rights are designated for persons within a specific group that are 

disadvantaged by virtue of belonging to that group.442 In fact, non-discrimination is “a basic 

principle of any rights based approach”.443 The principle of participation is also a corrective to 

combat the created voicelessness of persons or groups experiencing marginalization and 

disadvantage as well as their absence from processes and decisions that affect them.444 

Often times, disenfranchisement and lack of visibility come about as a result of 

discrimination. 445  The principle of participation accompanies the principle of non-

discrimination in creating equality of opportunity or the so-called level playing field. While the 

two principles are not specific to children’s rights, they are nonetheless critical to 

counterbalance the relative invisibility of children in standard setting on human rights 

obligations of CCLAs. The principle of non-discrimination is especially important for children 

who belong to more than one marginalized group. As articulated by the Committee, the non-

discrimination principle also entails the active identification of “individual children and groups 

of children the recognition and realization of whose rights may demand special measures”.446 

                                            
440 CRC Committee, GC 5, supra note 426, para 12. 
441 Zermatten, “Best Interests of the Child”, supra note 435, 34. 
442 See inter alia Convention on the Elimination of All Forms of Racial Discrimination, Article 1, 2 and 5; 
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), Articles 1 and 2; 
Convention on the Rights of Persons with Disabilities, Article 5; International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families, Article 7. 
443 John Tobin, “Understanding a Human Rights Based Approach to Matters Involving Children: Conceptual 
Foundations and Strategic Considerations” in Antonella Invernizzi and Jane Williams (eds), The Human Rights of 
Children: From Visions to Implementation, 2011, 70. 
444 See inter alia Convention on the Elimination of All Forms of Racial Discrimination, Article 5; Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW), Article 11; Convention on the Rights of 
Persons with Disabilities, Articles 29 - 30; International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families, Articles 42 and 42; United Nations Declaration on the Rights of 
Indigenous Peoples, Article 41. 
445 The Preamble of the CEDAW states: “discrimination against women violates the principles of equality of rights 
and respect for human dignity, is an obstacle to the participation of women, on equal terms with men, in the 
political, social, economic and cultural life of their countries, hampers the growth of the prosperity of society and 
the family and makes more difficult the full development of the potentialities of women in the service of their 
countries and of humanity”. 
446 CRC Committee, GC 5, supra note 426, para 12. 
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The four general principles are an expression of both children’s protection rights and 

participation rights as important components in any children’s rights centred approach. This 

being said, the adequacy of the four principles to strike a balance between ‘protection versus 

participation’ has not gone unchallenged. In fact, it is true that “[t]here has been no real 

scrutiny as to the basis upon which these principles can be said to form the foundation  of a 

child rights based approach”.447 

Tobin argues that other general principles should also inform the implementation of 

the CRC. These two principles, due deference and evolving capacities are both extracted 

from CRC Article 5. Tobin’s due deference principle means that the role of parents and 

guardians should be respected in exercising their duties towards a child.448 The second 

principle is that of evolving capacities, as expressed in CRC Article 5 and means that 

children are given more power in the exercise of their rights as they mature. As Lansdown 

notes, evolving capacities have less to do with the rights themselves than their exercise: “All 

the rights in the [CRC] extend to all children irrespective of capacity. What is at issue is 

where responsibility for the exercise of the rights lies”449. There is an inverse relationship 

between due deference and evolving capacities: as children get older and more mature, the 

power exercised by parents or guardians or the deference to them is lessened. Tobin argues 

that these two principles, because they are specific to the implementation of the CRC, 

should be added to the best interest and the survival and development principles as 

principles informing a specific child rights based approach.450 Tobin’s proposal is thus to 

replace non-discrimination and participation, the two principles not unique to children’s 

rights, with due deference and evolving capacities.  

A children’s rights focused exploration of the human rights obligations of CCLAs has 

to set off by exploring the broader transnational human rights obligations debate, given that 

most discussions and progress have taken place within that broader human rights debate. 

Yet, this investigation into the specific children’s rights obligations of CCLAs cannot content 

itself with remaining at a general human rights level. In developing the investigation, the core 

principles underlying children’s rights specifically will serve to provide benchmarks and 

points of reference. In this respect, the present study engages with Tobin’s proposal of the 

four principles of best interests, survival and development, due deference  and evolving 

capacities. The choice of these four principles over the standard set of four recognized by 

the CRC Committee and widely used by civil society and academics is to underscore the two 

                                            
447 Tobin, “Understanding a Human Rights Based Approach to Matters Involving Children”, supra note 443, 71. 
448 Tobin, “Understanding a Human Rights Based Approach to Matters Involving Children”, supra note 443, 72. 
449 Lansdown, supra note 321, ix.  
450 Tobin, “Understanding a Human Rights Based Approach to Matters Involving Children”, supra note 443, 72. 
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unique features of children’s rights, as enshrined in the CRC: the role assigned to parents or 

other relevant caretakers in the exercise of children’s rights and the notion that this parental 

role is not absolute, but limited and diminishing as children acquire capacities. In this way, 

evolving capacities as a principle underlines the need for “appropriate respect for children’s 

agency without exposing them prematurely to the full responsibilities normally associated 

with adulthood”.451 The role of the parent, legal guardian or other caretaker, one with rights 

and responsibilities (or duties), is also important as a unique feature of children’s rights 

because it leads to the question of whether the obligations of CCLAs extend beyond the 

individual child, especially as regards measures of implementation to the parents and 

caretakers. 

While not unique to children’s rights, non-discrimination and participation remain vital 

principles with significance for the broader transnational human rights obligations debate. 

These two principles are key to ensuring that de facto constraints created on the bases of 

age, disability status, minority status and others do not hamper the discharge of human 

rights obligations by duty-bearers, including CCLAs and extraterritorial States. As such, even 

though they will not be explicitly featured in this children’s rights based inquiry, non-

discrimination and participation are fundamental principles that should inform the broader 

framework on human rights obligations of CCLAs and by extension, children’s rights 

obligations. 

2.8 The Need for a Children’s Rights Specific Approach: An 
intermediate conclusion 

Childhood and the particular situation of children in the society have been captivating 

subjects of study across many disciplines. Because children are multifaceted beings, 

numerous disciplines have long explored the physical, psychological, social, economic and 

moral attributes of their lives. In most disciplines, there is no consensus on the nature of 

childhood and the characterization of the child. A historical review of the child from the 

perspective of moral philosophy is able to distinguish ‘top-down’, ‘bottom-up’ and 

‘developmental’ approaches simultaneously inhabiting the same disciplinary space.452 The 

implicit lesson emerging from moral philosophy from antiquity through Enlightenment is that 

children may have provision rights453 to guide their transition from ‘becomings’ to ‘beings’ in 

their own right. On the other hand, a synthesis of the different modern theories of rights 

under moral philosophy, namely, the choice theory, the interest theory and the civil rights 

                                            
451 Lansdown, supra note 321, ix. 
452 Wall, “Human Rights in Light of Childhood”, supra note 248. 
453 Recalling here that the substantive rights as embodied in the CRC are often categorized under the so-called 3 
Ps: protection, provision and participation rights. 
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approach, demonstrate that each of them tend to favour one category of rights. Focusing on 

capacity and the exercise of rights, the choice theory provides the premises for ‘top-down’ 

protection rights. The interest theory, on the other hand, focuses on children’s needs, which 

is correlated with ‘developmental’ provision rights. The civil rights approach is squarely about 

recognizing children as independent actors and therefore prioritizes children’s ‘bottom-up’ 

participation rights. As Wall notes, these three distinct approaches are in fact 

complementary in closing a ‘human rights circle’, which in turn creates corresponding duties 

correlated to each of the protection, provision and participation aspects (Section 2.2.3.2.4). 

Although substantive rights are often categorized separately under the headings of 

protection, provision and participation, each substantive right may also have protection, 

provision and participation dimensions. When CCLAs engage with children or are involved in 

ventures that have potential impacts on children, a specific focus on children’s rights is 

important in ensuring that none of the three dimensions of children’s rights is overlooked. 

This is especially important as some children may be excluded from social, political or 

economic processes in cross-cutting ways, thus being subjected to multiple and 

intersectional discrimination.  

Childhood is indisputably a stage of rapid development in human life. Both 

physiological and psychological (including psychosocial) approaches to childhood and to 

children’s rights distinguish children’s particular experiences from those of adults by the 

virtue of the contextual importance and distinctiveness of childhood as a developmental 

stage. Although each individual child’s experience of development will be shaped by his or 

her circumstances and social space s/he shares with others, the breadth, depth and speed 

of physiological and cognitive development that occurs in childhood is unparalleled. Perhaps 

more striking is the fact that children’s capacities and the recognition of their agency are 

lowest when children’s physiological and psychosocial development is at its most rapid. As 

such, children most likely to be adversely and severely impacted by CCLA activities and 

decisions may also be the ones that do not have any measure of recourse to public voice 

and remediation. 

Lessons from different disciplines surveyed in this chapter ranging from moral 

philosophy to psychology and sociology, when merged with medical, economic and social 

research create a more holistic and comprehensive children’s rights vision for 

conceptualizing the obligations of CCLAs. In this children’s rights vision, children are capable 

of agency and have participation rights. They also have interests that warrant protection and 

provision but not because of an inherent structural dependence but because of physiological 

developmental needs. There is no one linear developmental trajectory for all children and 
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children participate in the creation and recreation of social structures within their specific 

conditions as social actors in their own right.  

As explored in Section 2.5, ample research findings indicate that children are both 

more severely impacted by adverse physical, social, economic, environmental or 

psychological harm and more susceptible to being impacted. On the other hand, children 

from a very young age are able to form and express informed views and exercise agency. 

And thus, the development of a children’s rights and business discourse in the recent years 

has been conceptually based not only on the unique character of childhood as a 

developmental stage, which necessitates enhanced protection from harm and a heightened 

duty for the provision of care and other services but also on children’s disadvantaged 

situation as regards their exercise of participation rights, exemplified by children’s lack of a 

public voice, exclusion from consultation processes and their invisibility. This relatively 

recent focus on children’s rights within the broader business and human rights debates is a 

way in which children may become more visible, more active as agents and also be 

accorded the level of protection and provided with care and services necessary for their 

holistic development. 

Before turning our attention to the next chapter, which explores whether and to what 

extent children’s rights obligations are already taken into account in the various normative 

frameworks focusing on CCLAs as duty-bearers, it should be noted that a true children’s 

rights focus for CCLA obligations would be practically translated into the inclusion of the four 

children’s rights-specific principles of the best interests, survival and development, due 

deference and evolving capacities, as argued by Tobin and explored in Section 2.7. 
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3 CHAPTER 3 – CHILDREN’S RIGHTS IN THE CONTEXT 
OF CORPORATE HUMAN RIGHTS OBLIGATIONS AND 
RESPONSIBILITY: THE STATE OF THE ART 

Proponents of children’s rights will need to devise new and innovative approaches as well 
as to adapt existing approaches if non-state actors are to be held properly to account under 
the CRC.454	

A conservative reading of international law would designate the domestic State the 

primary and perhaps only duty-bearer for the children’s rights violations occurring in the 

country. This view, however, fails to acknowledge the socioeconomic interactions that 

underpin the process by which violations occur in the first place or continue to take place. 

The often-unrecognized reality is that human rights violations, especially the violations of 

economic, social and cultural rights, may not be confined to a single act or omission by one 

actor or may be set in motion through a process comprising multiple acts/omissions by 

multiple actors. Furthermore, each actor may contribute to the aforementioned process in a 

different way and at a different rate. In fact, these actors may not always be traditional 

subjects of international law or namely, States. When multiple actors separately or jointly 

contribute to a harm or a violation, three overarching matters need to be addressed: 

attribution of obligations to different actors, attribution of responsibility to duty-bearers and 

the distribution of the responsibility for the violation between the different duty-bearers. The 

question of how children’s rights obligations ought to be attributed to the different actors 

involved in a given case precedes any possible determination of responsibility for violations 

that have occurred and thus will be dealt with as a first step. Once duty-bearers and the 

specific obligations they hold are delineated, how responsibility for violations should be 

assigned may then be elaborated.455	The difference between obligations and responsibility as 

terms of public international law is important in terms of the normative conceptual thinking 

undertaken in this chapter. Yet the distinction may be less clear in practice, especially 

because the two terms are routinely confounded and used to delineate a scale of legal duties 

from less binding (responsibility) to more binding (obligations). 

                                            
454 Philip Alston and John Tobin (with the assistance of Mac Darrow), “Laying the Foundations for Children’s 
Rights: An Independent Study of some Key Legal and Institutional Aspects of the Impact of the Convention on 
the Rights of the Child”, Innocenti Insight, UNICEF, 2005, xii. 
455 While “obligations” and “responsibility” are too often used in an interchangeable way, the distinction is made in 
line with the following guideline: “the notion of ‘obligations’ refers to substantive human rights obligations (primary 
norms), responsibility refers to responsibility for human rights violations (secondary norms)” (Wouter Vandenhole 
and Willem van Genugten, “Introduction: an emerging multi-duty-bearer human rights regime?”, in Wouter 
Vandenhole (ed), Challenging Territoriality in Human Rights Law: Building Blocks for a Plural and Diverse Duty-
Bearer Regime, Routledge, 2015, 5). 
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The first part of this chapter on the attribution of obligations starts out with a broader 

survey of human rights law as many of the legal issues surrounding the attribution of 

obligations and the attribution and distribution of responsibility are common to human rights 

law and children’s rights law, as one of its specialised sub-fields. The contention that the 

legal issues surrounding the attribution and distribution of obligations and of responsibility to 

CCLAs are common to human rights and children’s rights may seem at first at odds with the 

case for a children’s rights specific focus that has been argued earlier. Legal processes 

underlying the attribution and distribution of human rights and children’s rights obligations 

and of responsibility for violations are common at the normative level. Hence, normative 

frameworks seeking to shed light on corporate obligations for human rights are equally 

useful as indication of the direction in which the current legal process and the related norms 

are evolving. Furthermore, the discussions about human rights obligations beyond the 

domestic State have taken place largely within the broader human rights scholarship and 

debate. The common legal outlook that is shared by human rights and children’s rights in the 

normative process whereby corporate obligations are elaborated and responsibility is 

addressed is not antithetical to the argument that children’s rights deserve special 

consideration. This special consideration is translated into a children’s rights specific 

adaptation of the common legal outlook to accommodate the principles of best interests, 

survival and development, evolving capacities and due deference. This first part also 

surveys the practical aspect of the attribution of obligations to CCLAs by focusing the 

different frameworks that have emerged out of the discussion on how to directly regulate the 

human rights behaviour of these actors, providing a children’s rights specific analysis. The 

second part of the chapter presents the state of the art on the attribution and distribution of 

responsibility. 

3.1 Attribution of Obligations 
The prominence of States in international lawmaking, including in the construction of 

human rights legal mechanisms in the aftermath of World War II, has also resulted in what 

might be called a Statist fixation. The erroneous conclusion that since human rights treaties 

are concluded between States, human rights must be addressed exclusively or principally to 

States has all too often been voiced by despondent commentators in their attempts to cast 

doubt on the reasonability of scholarly or policy-oriented initiatives seeking to broaden the 

scope of human rights duty-bearers. To counteract the Statist bias specifically within 

children’s rights, it should be noted that although the CRC is an international human rights 

treaty negotiated and ratified by States parties, it sets out parameters for the relationship of 

individual children not just to States but also the relationship of the child and his/her rights 
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vis-à-vis and alongside the child’s parents, extended family and community.456 Hence, the 

argument that the provisions of the CRC setting out the human rights of children concern 

only States parties and not other types of actors (be they, private individuals, parents, or 

business enterprises) is an apparent fallacy.  

There is often strong reluctance and sometimes even a certain degree of resistance 

to consider non-State actors as human rights duty-bearers under international human rights 

law. One reason behind this reluctance is linked to the fact that States are already required 

under international law not only to respect human rights by not interfering with their 

enjoyment but also to protect human rights from incursions by private actors.457 If all States 

in the world were able and willing to regulate the activities of corporate and corporate-like 

actors operating in their territories and thus protect the human rights of all those in their 

territory, there would be no pressing reasons to address these actors as direct human rights 

duty-bearers under international law. The reality, however, is that many States are unable 

and some States are unwilling to protect or even respect the human rights of persons living 

in their territories. 

Adam McBeth eloquently argues that legal systems and mechanisms should be 

adapted to remedy their shortcomings in response to changing realities precisely because 

human rights are not treaty-based contraptions: 

Human rights, as distinct from the current enforcement system of international human rights 
law, do not rely on States or on any other legal conception, but derive from the inherent 
dignity and humanity of each human person. … The human rights of a person or group are 
therefore not diminished according to the identity of the violator, nor the ability of the 
prevailing legal system to prevent or punish violations, or to promote the positive realization 
of those rights. The challenge, then, is to adapt legal mechanisms to apply the existing 
understanding of human rights to all aspects of contemporary life that can affect human 
rights, including the reality of the global economy and its non-State protagonists.458 

Accordingly, it is essential to recognize that the incapability of standing legal 

mechanisms to respond to situations where human rights are violated or remain unrealized, 

simply on the basis of the claim that their violator is not traditionally considered a duty-bearer 

does not nullify the existence of human rights obligations of that violator as such. Even more 

importantly, that certain actors such as private enterprises or international/regional financial 

institutions have not traditionally been deemed human rights duty-bearers under existing 

                                            
456 See CRC Articles 5 (responsibilities, rights and duties of parents or, where applicable, the members of the 
extended family or community), 18 (primary responsibility of parents/legal guardians for the upbringing and 
development of the child) and 27 (primary responsibility of parents and others to secure adequate conditions of 
living). 
457 John H. Knox, “The Ruggie Rules: Applying Human Rights Law to Corporations”, in Radu Mares (ed), The UN 
Guiding Principles on Business and Human Rights – Foundations and Implementation, Martinus Nijhoff 
Publishers, 2012, 55. 
458 Adam McBeth, International Economic Actors and Human Rights, Routledge, 2011, 7. 
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international legal mechanisms should not prejudice their consideration as such through the 

evolution of international law.  

Existing inadequacies of human rights legal mechanisms at the international level in 

responding to “widening gaps between the scope and impact of economic forces and actors, 

and the capacity of societies to manage their adverse consequences”459 should certainly not 

impede normative thinking on how law might better respond to existing realities and assist in 

better managing the adverse impacts of these economic actors. Notwithstanding the 

eventual outcome of Kadi in the Grand Chamber of the European Court of Justice (ECJ), the 

Court of First Instance’s bold statement concerning the peremptory status of human rights 

based on the UN Charter460 and its binding nature on the members of the UN and its 

bodies461 is a welcome challenge to conventional legal thinking. Even if not all human rights 

were considered non-derrogable jus cogens provisions, moving away from the 

misconception that they are contractual obligations would create space to reaffirm their 

fundamental and universal nature without prejudice to the identity of eventual violators.  

The following section will seek to create that space through a proposal for the 

evolution of international human rights law, in line with present realities by moving away from 

conventional notions such as jurisdiction and legal personality in the attribution of children’s 

rights obligations. 

Two issues have dominated the debate on direct human rights obligations of non-

State actors, especially those of CCLAs. The first issue is linked to the State-centricity of 

traditional human rights mechanisms and the near obsession to link human rights obligations 

to jurisdiction in its narrowest conception. The second issue is that of subjecthood under 

international law or international legal personality and the perceived difficulties arising from 

extending subjecthood to entities without recognized public functions. The following sections 

aim to demonstrate that attributing human rights obligations exclusively on the basis of 

notions such as jurisdiction and constraining subjecthood in international law to a certain 

class of actors is problematic in achieving the fundamental motivation of human rights law, 

as outlined in the Preamble to the UDHR: “the recognition of the inherent dignity and of the 
                                            
459 John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights, W.W. Norton & Company, 
2013, xxiii.  
460 The Court of First Instance held: “the Charter of the United Nations itself presupposes the existence of 
mandatory principles of international law, in particular, the protection of the fundamental rights of the human 
person. In the preamble to the Charter, the peoples of the United Nations declared themselves determined to 
“reaffirm faith in fundamental human rights, in the dignity and worth of the human person”. In addition, it is 
apparent from Chapter I of the Charter, headed ‘Purposes and Principles’, that one of the purposes of the United 
Nations is to encourage respect for human rights and for fundamental freedoms.” (European Court of Justice 
(ECJ), Yassin Abdullah Kadi v Council of the European Union and Commission of the European Communities, 
Judgment of the Court of First Instance (Second Chamber, extended composition), 21 September 2005, para 
228) 
461 ECJ- Judgment of the Court of First Instance, Kadi v Council and Commission, supra note 460, para 229. 
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equal and inalienable rights of all members of the human family [as] the foundation of 

freedom, justice and peace in the world”.462 

3.1.1 Breaking free from ‘jurisdiction’ 

Jurisdiction is the habitual link that is used for determining whether a given State is to 

be or can be held responsible for the realisation of human rights in a given context or as 

regards a given person or group. Milanovic notes that the concept of jurisdiction is given 

many meanings in international law, including its use as “a synonym for words such as 

power, authority, or control, either over people or over territory, or as a synonym for the 

territory within which such power is exercised”.463 Here, it may be useful to distinguish the 

dual faceted nature of jurisdiction. Jurisdiction may either be permissive (i.e. allowing for its 

exercise) or mandatory (i.e. requiring its exercise). It has been posited that the traditional 

‘negative’ understanding jurisdiction in public international law (thus, what is permissible) 

and ‘positive’ jurisdiction in human rights law (thus, what is required) may be distinguished 

by exactly this parameter.464 Mills argues that, this mandatory meaning of jurisdiction in 

human rights law sets it apart from jurisdiction under general public international law, given 

that  

states may have extraterritorial human rights obligations based on effective control over 
territory or persons. A state in unlawful occupation of territory may thus be subject to 
jurisdictional obligations under human rights law, even though it lacks jurisdictional rights as 
a matter of general international law.465 

Notwithstanding the distinction drawn between human rights law and general public 

international law as regards mandatory versus permissive jurisdiction, it is recognized that 

the exercise of jurisdiction under public international law is also increasingly assuming more 

‘positive’ characteristics in the form of obligations.466 A way out of the permissive versus 

mandatory distinction might be restyling the idea of State jurisdiction under public 

international law to include “a mixture of discretionary, mandatory and prohibitive 

elements”.467  

Higgins, Kooijmans and Buergenthal have argued that the “slow but steady shifting to 

a more extensive application of extraterritorial jurisdiction by States reflects the emergence 
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of values which enjoy an ever-increasing recognition in international society”.468 While they 

view the recognition of “non-territorially based grounds of national jurisdiction” in the context 

of international criminal justice for the most egregious crimes a development in this vein,469 

the extension of non-territorial jurisdiction has been a feature of international law in areas 

covered not only by international criminal law but also by human rights law. One example 

from children’s rights may be the provisions of OPSC regarding the sale of children, child 

prostitution and child pornography, which are considered offenses that permit the extension 

of non-territorial jurisdiction (as per CRC – OPSC Article 4.2). In fact, here too, the dual facet 

of jurisdiction comes into play: States have mandatory jurisdiction over these offenses when 

they take place in their territory and permissive jurisdiction in extraterritorial cases, based on 

both active and passive nationality principles.  

Nearly all global and regional human rights instruments reference jurisdiction as a 

grounds on which a State’s human rights obligations are to be invoked and its eventual 

responsibility engaged. The general obligation provision under the CRC (Article 4), however, 

recognizes State obligation to “undertake all appropriate legislative, administrative, and other 

measures for the implementation of the rights” under the CRC but does not link these 

obligations to jurisdiction. On the other hand, the jurisdiction condition is included under CRC 

Article 2.1, which notes that the States Parties to the CRC “shall respect and ensure the 

rights set forth in the [CRC] to each child within their jurisdiction without discrimination of any 

kind”. In doing so, the provision links the obligation of non-discrimination to jurisdiction but 

does not provide a general obligation specifically tying jurisdiction to obligations or to 

territory. In fact, the reverse is true: based on their children’s rights obligations, States are 

mandated to establish their jurisdiction in relation to certain situations. CRC requires that 

States take “national, bilateral and multilateral measures” to protect children from “all forms 

of sexual exploitation and sexual abuse” (Art. 34) and from abduction and sale or trafficking 

(Art. 35). In taking national measures, CRC-OPSC further allows States to establish their 

jurisdiction over these aforementioned offenses not only when they are committed on its 

territory (or a vessel registered in that State) but also extraterritorially, in accordance with 

both passive and active personality principles, based respectively on the nationality or 

habitual residence of the offender or the nationality of the victim (Art. 4.2). Furthermore, the 

offenses are to be “treated, for the purpose of extradition between States Parties, as if they 

had been committed not only in the place in which they occurred but also in the territories of 
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the States required to establish their jurisdiction” (Art. 5.4) in order to ensure that legal 

grounds for the establishment of jurisdiction and for extradition are not challenged on 

territorial limitations. It remains to be seen how the CRC Committee will approach the issue 

of jurisdiction in its jurisprudence under the communications procedure if and when it is 

confronted with it. 

Notwithstanding the increasing visibility of human rights impacts transcending State 

borders, the imposing presence of jurisdiction has continued to serve as a legal 

straightjacket in cases where the wrongdoers or those contributing to harm are shielded from 

scrutiny simply on the basis of the claims that they are either entities unable to exercise it 

such as non-State actors or that the exercise of “extraterritorial jurisdiction” is exceptional 

and highly conditional. 470  In Bankovic, the European Court of Human Rights (ECtHR) 

concluded that the exercise of extraterritorial jurisdiction had to be weighed against the 

sovereignty of another State over its territory and thus circumscribed.471 In fact, jurisdiction 

was defined as an “ordinary and essentially territorial notion” while “other bases of 

jurisdiction [were considered] exceptional and requiring special justification in the particular 

circumstances of each case”.472 According to Milanovic, the Court’s judgment that “the scope 

of application of human rights depends on the right of states to regulate certain types of 

conduct by their domestic law” amounted to a “category error”.473  

One test for the aforementioned exceptional circumstances accepted by the ECtHR 

as allowing for extraterritorial jurisdiction was “effective control”474 over territory or what 

Milanovic has called the “spatial model of jurisdiction”.475 In Loizidou v Turkey and the 

subsequent Cyprus v Turkey cases, the ECtHR relied on the argument that Turkey’s 

effective control over the northern part of the island as evidenced by the presence of a large 

number of troops and the vital support it gave the local administration gave rise to 
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obligations beyond its territory to guarantee the rights embodied in the Convention in 

northern Cyprus.476 In Bankovic, the ECtHR summarized its case law as amounting to  

recognition of the exercise of extra-territorial jurisdiction … when the respondent State, 
through the effective control of the relevant territory and its inhabitants abroad as a 
consequence of military occupation or through the consent, invitation or acquiescence of the 
Government of that territory, exercises all or some of the public powers normally to be 
exercised by that Government.477 

Clearly, extraterritorial jurisdiction was made permissible by the Court in order to 

substitute one State party in lieu of another, based on the exercise of public powers in a 

given territory – once again underscoring its territorial nature. Even when the jurisdiction and 

hence the obligations of a State other than the territorial State were engaged, these 

obligations were triggered by the fact that this other State was replacing the territorial State. 

Milanovic also questioned the Court’s restriction of jurisdiction to the “effective overall 

control” over a given territory “when violations of a negative obligation are at stake”.478 	In 

addition, on the basis of this constrained scope of jurisdiction, no issue of different types of 

duty-bearers can be raised. 

Another exceptional basis for extraterritorial jurisdiction as permitted by the ECtHR is 

the so-called “personal model of jurisdiction” when a State exercises control over an 

individual, usually through State agents479, which has been termed by the Court as “State 

agent authority and control”480. In Al-Skeini and Others v UK, the ECtHR referred to a 

number of its previous decisions (Öcalan v Turkey, Issa and Others v Turkey, Al-Saadoon 

and Mufdhi v the UK, Medvedyev and Others v France) to argue that “in certain 

circumstances, the use of force by a State’s agents operating outside of its territory may 

bring the individual thereby brought under the control of the State’s authorities into the 

State’s Article 1 jurisdiction”.481 This is linked to the Court’s finding that the UK at the time of 

the events in question was considered to have been exercising “some of the public powers 

normally to be exercised by a sovereign government”, including, “authority and responsibility 

for the maintenance of security” in Basra.482 Thus, ECtHR maintained that the exercise of 

extraterritorial jurisdiction is only exceptional but moved away from and beyond its Bankovic 

ruling in clarifying the bases for the recognition of extraterritorial jurisdiction. In Al-Skeini, 

ECtHR concluded that the decisive element of the exercise of jurisdiction was “the exercise 
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of physical power and control over the person in question” and not solely the “control 

exercised … over the buildings, aircraft or ship in which the individuals were held”.483 As the 

latest interpretation of the ECtHR in Al-Skeini stands, the ‘exceptional’ exercise of 

extraterritorial jurisdiction under the meaning of ECHR Article 1 could be based on effective 

control over territory but also power and control over a person when a State party is found to 

be exercising elements of public power.484  In its 2014 Hassan v the UK judgment, for 

instance, the Court held that jurisdiction could be established on the grounds that a person 

fell “within the physical power and control of” agents of a given State.485 Evidently, ECtHR’s 

conceptualization of ‘jurisdiction’ surpasses territorial borders, even if ECtHR is nominally 

reluctant to accept the premise of obligations beyond territory. This reluctance is not shared 

across the board by different regional human rights systems. For instance, the IACmHR has 

construed the issue of control independently of territory by noting that “a state’s human rights 

obligations are not dependent upon a person’s nationality or presence within a particular 

geographic area, but rather extend to all persons subject to that state’s authority and control” 

based on the fundamental principle that individuals are entitled to human rights protection 

not by virtue of being “the citizen of a particular state” but by being a human being.486  

ECtHR’s territorial model has not impeded the Court from recognizing that 

overlapping obligations may be attributed to multiple States. In Ilaşcu and Others v Moldova 

and Russia, the ECtHR found that both the government of Moldova and the government of 

Russia had obligations in the events in question.487 Even though the government of Moldova 

did not exercise effective control over the territory in question, the Court held that Moldova 

had “a positive obligation … to take the diplomatic, economic, judicial or other measures that 

it [was] in its power to take and are in accordance with international law to secure to the 

applicants the rights guaranteed by the Convention”.488 The Court distinguished positive 

obligations, as these were not considered absolute but were to be discharged by balancing 

“the general interest and the interest of the individual”, giving governments the choice to set 

priorities and dispense resources accordingly.489 The Court reaffirmed this assessment in 
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subsequent judgments regarding Transnistria. 490  In this way, the Court found that the 

attribution of human rights obligations to multiple States – one with formal territorial 

sovereignty but no effective control and another with effective control –delimits the range of 

obligations assigned to that party without effective control. The ECtHR has made an overture 

in considering the involvement of multiple States and whether there is a possibility to engage 

multiple jurisdictions with Jaloud v the Netherlands.491 In this case, the Court found that the 

death of Mr. Jaloud through shots fired by a Dutch Lieutenant and several Iraqi Civil Defence 

Corps (ICDC) members in a British-controlled part of Iraq had “occurred within the 

‘jurisdiction’ of the Netherlands,492 but pointed to the question of whether there was grounds 

for a possible exercise of “concurrent jurisdiction” by the UK, a question that it did not 

answer as it was not asked to do so.493 The “concurrent jurisdiction” notion is an interesting 

one from the point of view of multiple duty-bearers, especially if the future case law of the 

Court prompts it to sufficiently develop the notion independently of territoriality 

considerations.  

The Court was confronted with the question of whether overlapping obligations could 

come into play in attributing responsibility to international organizations and their member 

States in Behrami and Behrami v France and Saramati v France, Germany and Norway 

cases. 494  ECtHR declared the cases inadmissible on the grounds that it was not the 

competent rationae personae as it considered the acts or omissions in the cases were 

attributable to the UN, which was not a party to the Convention.495 In Behrami and Saramati, 

the ECtHR decision had implicitly amounted to a rejection of any multiple attribution or joint 

attribution of the conduct to both the UN and its member States496, on the premise that UN 

had a “legal personality separate from that of its member states”497. In Al-Jedda v UK, 

however, the ECtHR ruled on the similar question of whether conduct could be attributed to 

an international organization and its member States and arrived at a very different 

conclusion, underlining that the acts of military personnel (who were a part of the 
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Multinational Force in Iraq) did not “cease[...] to be attributable to the troop-contributing 

nations”.498 In Al-Jedda, it was the Court’s contention that the factual circumstances of the 

case itself distinguished it from Behrami and Saramati and that the conduct in question could 

not be attributed to the UN because it considered that “United Nations Security Council had 

neither effective control nor ultimate authority and control over the acts and omissions of 

troops within the Multinational Force”.499 Here, the Court seems to inherently apply “effective 

control” and “ultimate authority and control” tests to the facts of the case but does not 

provide any further insight into what these tests entail in more practical terms as regards the 

division of responsibility for a given conduct between an international organization and its 

member States. 

Jurisdiction as a concept has routinely been applied to States and entities exercising 

public functions of State-like character.500	The inadequacy of styling jurisdiction in the image 

of territory as a basis for human rights obligations is never more apparent than when 

confronted with non-State actors, including those of corporate and corporate-like nature.501 

Importing the concept of jurisdiction, especially given its territorial ‘baggage’, into the 

analysis of how human rights obligations ought to be attributed in the face of transformed 

global realities would create confusion and tension as neither private enterprises nor 

global/regional financial institutions routinely control or administer territory. Nonetheless, 

these entities routinely operate in a variety of territorial ‘jurisdictions’ where they are involved 

in activities that have human rights impacts. When these impacts amount to violations, the 

requisite responsibility cannot be conceptualized through a jurisdictional inquiry, resulting in 

a deficit in human rights protection. Even if the ECtHR case law stresses – at least 

nominally- territorial underpinnings for the concept of jurisdiction, the Court’s own 

assessment about the purpose of human rights law is on the mark. In Cyprus v Turkey, the 

Court motivates its assessment by arguing that any other finding would result in  

a regrettable vacuum in the system of human-rights protection in the territory in question by 
removing from individuals there the benefit of the Convention's fundamental safeguards and 
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their right to call a High Contracting Party to account for violation of their rights in 
proceedings before the Court.502 

A territorial concept of jurisdiction is neither useful nor adequate as a basis for 

attributing human rights obligations to CCLAs in order to fill the existing regrettable vacuums 

in the protection of human rights and thus, should be broken free of. 

One proposal has been to reinvigorate or “revolutionise”503 the concept of jurisdiction. 

The expert-led initiative culminating in the Maastricht Principles on Extraterritorial 

Obligations of States in the area of Economic, Social and Cultural Rights has sought to give 

new meaning to jurisdiction. Article 9 of the Maastricht Principles expands the scope of 

jurisdiction to include, in addition to “authority or effective control”504, 

b) situations over which State acts or omissions bring about foreseeable effects on the 
enjoyment of economic, social and cultural rights, whether within or outside its territory; 
c) situations in which the State, acting separately or jointly, whether through its executive, 
legislative or judicial branches, is in a position to exercise decisive influence or to take 
measures to realize economic, social and cultural rights extraterritorially, in accordance with 
international law.505 

Accordingly, jurisdiction extends beyond the borders of a given State. In fact, a State 

is assigned extraterritorial obligations of respect through the extension of its jurisdiction to its 

acts/omissions with foreseeable effects as well as obligations of protect and fulfil through the 

exercise of decisive influence as well as through international cooperation and assistance.506	

This improved and enhanced concept of jurisdiction is helpful in conceptualizing 

extraterritorial obligations of States and by extension, regulation of corporations by their 

home States but less so for an assessment of direct obligations transcending State borders, 

both literally and figuratively. 

An alternative proposal by Vandenbogaerde is the designation of respect obligations 

to States, including extraterritorial States, as a baseline and the use of legal capacity and the 

factual confines of that States’ activities as a tool in lieu of jurisdiction in the attribution of 

protect and fulfil obligations, in circumstances when there is no prior link between the rights 

holder and the State in question.507 The obligations of international organizations is based on 
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the same principles, while for corporations, this alternative extends to attributing obligations 

within the confines of their activities, without extending that obligation to legal capacity.508 

3.1.2 Moving away from Personality to Participation 

The second contested issue is whether non-State actors can be considered subjects 

of international law or whether they are merely its objects.509 The ICJ Reparation Advisory 

Opinion dating from 1949 may be the single most cited grounds on which subjecthood and 

international personality are postulated in international law: 

The subjects of law in any legal system are not necessarily identical in their nature or in the 
extent of their rights, and their nature depends upon the needs of the community. 
Throughout its history, the development of international law has been influenced by the 
requirements of international life, and the progressive increase in the collective activities of 
States has already given rise to instances of action upon the international plane by certain 
entities which are not States. This development culminated in the establishment in June 
1945 of an international organization whose purposes and principles are specified in the 
Charter of the United Nations. But to achieve these ends the attribution of international 
personality is indispensable.510  

As McBeth has pointed out, the ICJ’s assessment is largely “circular”.511	Accordingly, 

in order for an entity to be considered a subject of international law, thus possess rights and 

duties, it needs to be attributed international personality. The Court, however, goes on to 

conclude that the rights enjoyed on the international plane are evidence of international 

personality. For instance, for the UN as an international organization, subjecthood was 

pronounced early on in the ICJ Reparation Advisory Opinion by citing its exercise and 

enjoyment of functions and rights that “can only be explained on the basis of the possession 

of a large measure of international personality and the capacity to operate upon an 

international plane” as evidenced by its legal position, privileges, immunities as well as 

political position separate from its member States.512	As the ICJ noted, the acceptance of an 

entity as a subject of international law with international legal personality does not mean its 

enjoyment of all the rights and duties on an equal footing with States but it does mean that it 

is able to enjoy rights and be held to obligations. 513 	Of the CCLAs under inspection, 

international and regional financial institutions can most easily be concluded –by extension 

of ICJ’s reasoning- to have already acquired international legal personality and be subjects 

of international law. The extension of international legal personality and subjecthood under 

international law to private corporate actors is a much less straightforward and ultimately 
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more disputed matter.514 	In fact, it arguably necessitates a “radical departure from the 

structure of legal orthodoxy”.515	Some scholars have argued the impossibility as well as the 

undesirability of such a move516, while others contend that private corporate actors are 

already enjoying different degrees of legal personality.517  

Janne E. Nijman makes two propositions: that NSAs should be considered subjects 

of international law, thus acquiring international legal personality and that their acquisition of 

international legal personality would strengthen the international rule of law. 518  Nijman 

recognizes that NSAs are not traditionally considered subjects of international law but 

argues that their status as ‘objects’ does not “sufficiently explain [their] present-day position 

in the international (legal) order”.519	The suggestion is that, where “no positive international 

law catalogue of legal persons exists”520 as is the case in the present day, there is possibility 

to revisit the issue of ‘subjecthood’ in international law. The determination of legal personality 

or subjecthood does not precede the attribution of obligations to a given actor. Nijman holds 

that the development occurs in the opposite direction: “legal personality is created by 

international law by way of attribution of specific rights and/or duties to an actor”.521  

Nijman proposes to revamp the attribution of international legal personality and 

subjecthood522 but a more adequate approach would be to abandon the concepts altogether 

as the dichotomy between subjecthood and objecthood is largely fictional. Rosalyn Higgins 

has called the subject-object dichotomy “an intellectual prison of our own choosing” which 

has now become considered “an unalterable constraint”.523	Higgins has also criticized the 
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positivist view that inclusion into subjecthood in international law requires a specific rule 

permitting such a characterization.524  

It is futile to begin the discussion of the attribution of human rights obligations to 

CCLAs by considering whether such actors are subjects of international law or not as 

evidenced by the attribution of international legal personality. As Klabber underscored, 

personality is “but a descriptive notion: useful to describe a state of affairs, but normatively 

empty, as neither rights nor obligations flow automatically from a grant of personality”.525 

Thus, other notions such as capacity have been suggested to replace personality. As early 

as 1970, O’Donnell suggested that different actors on the international legal plane (from 

States to individuals) have capacities ranging from more limited to more comprehensive to 

perform different acts and that limiting personhood to the most comprehensive form of 

capacities was in fact erroneous.526 More recently, Clapham has revisited the concept of 

capacity as a basis for a given actor’s enjoyment of rights and obligations.527 

I find, as Nijman also notes, however, that the discussion would be better served by 

an overhaul of the frame of reference for the recognition of international legal actors from 

persons to “participants” as designated by the founders of the New Haven School Myres 

McDougall and Harold Lasswell.528 As d’Aspremont also notes, there is a tension “between 

the dynamic idea of participation and the static concepts of subject, personality, rules and 

responsibility inherent in any legal system”. 529  The static concepts too often create 

impediments for human rights accountability by portraying international law as it if were a 

club whose membership is exclusionary and exclusive to certain actors possessing certain 

qualities. Nijman affirms the usefulness of the constructivist underpinnings of the 

transnational legal process approach in moving away from the so-called “fiction theory” of 

international legal personality towards “legal personality that emerges from social interaction 

and actual influence on the transnational decision-making processes in which NSAs 

participate”.530  

International law should indeed undergo a much-needed revision and recognize “any 

international actor with factual (social, economic or political) power should also have legal 

                                            
524 Although Higgins makes the point for individuals, the assessment remains true in the case of other entities not 
characterized as States. (Rosalyn Higgins, Problems and Process, supra note 523, 49.) 
525 Klabbers, An Introduction to International Law, Cambridge University Press, 2002, 57. 
526 Daniel Patrick O’Connell, International Law, Vol. 1  (2nd Ed.), Stevens and Sons, 1970, 81-82. 
527 Clapham, Human Rights Obligations of Non-State Actors, supra note 509, 70-71. 
528 Nijman, “Non-State Actors and the International Rule of Law”, supra note 518, 105. 
529 d’Aspremont, “Introduction: Non-state actors in international law: oscillating between concepts and dynamics”, 
in d’Aspremont (ed), Participants in the International Legal System: Multiple perspectives on non-state actors in 
international law, Routledge, 2011, 1. 
530 Nijman, “Non-State Actors and the International Rule of Law”, supra note 518, 106. (Original emphasis) 
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visibility”.531 But this legal visibility need not be equated with legal personality.532 This is not to 

say that international legal personality as a concept is irrelevant to non-State actors. 

International legal personality, in whatever variant, may be a consideration in theorizing 

about the de jure law-making capacity of a given actor but is less of a concern in determining 

whether the actor has human rights duties commensurate with the human rights impacts it 

may have or contribute to given the de jure and de facto power and rights it enjoys on the 

international plane. Even then, whether an actor such as a business enterprise is 

acknowledged across the board to enjoy international legal personality for it to participate in 

law making may be less consequential. Shaffer notes, for instance, that 

Businesses play a critical role in international and transnational law, which has spread, 
directly or indirectly, to most regulatory areas. (Footnote omitted) Businesses do so through 
using centralized and decentralized mechanisms. They can enlist powerful states to create 
international public law that advances their interests. They can independently create 
transnational private legal orders. And they can export their internal standards globally 
through decentralized processes of diffusion.533	 

Even more boldly, Higgins holds that in understanding international law as a dynamic 

authoritative decision-making process, “there are no ‘subjects’ and ‘objects’, but only 

participants”.534  

Abandoning static concepts for the benefit of dynamism, or trading personality for 

participation, would clearly allow the recognition of not just States but international and 

regional organizations, non-State actors such as armed military groups, corporations, NGOs, 

transnational advocacy networks as well as individuals as participants in the international 

legal arena. In this way, not just private corporations but also other international and 

domestic entities and even individuals may be considered to have rights and duties on the 

international plane, including duties in the field of international human rights law. 535 

Furthermore, participation also presupposes capacity: in order to be able to participate, the 

actor has to have the capacity to participate. Different from capacity, participation also 

presupposes the intent to participate. Demonstrated in participation are thus both capacity 

and intent. For instance, by capitalizing on its participation in the international arena, an 

                                            
531 Nijman, “Non-State Actors and the International Rule of Law”, supra note 518, 119. 
532 Nijman, “Non-State Actors and the International Rule of Law”, supra note 518, 119. 
533 Gregory C. Shaffer, “How Business Shapes Law: A Socio-Legal Framework”, Connecticut Law Review, Vol. 
42, No. 1, Nov. 2009, 172. 
534 Higgins, Problems and Process, supra note 523, 50. 
535 Here, I disagree with Kinley and Tadaki’s conclusion that international legal personality is required for a non-
State actor to be considered a “participant” in the international or transnational legal process, whichever term one 
wishes to use. (See Kinley and Tadaki, “From talk to walk”, supra note 515) In fact, many participants in the 
process of international law-making and implementation such as NGOs, transnational advocacy networks, 
epistemic communities undoubtedly play important roles but would never qualify for international legal personality 
in the conventional sense of the term. In fact, replacing subject with participant while still conserving the 
constraints of international legal personality as a benchmark for the possession of obligations would be 
meaningless as it would confine us to the same “intellectual prison”, to echo Higgins. 
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influential actor such as the World Bank may give rise to “new patterns of behaviour … with 

a bearing on the emergence or consolidation of international practices which may acquire 

the status of customary norms or general principles of international law. 536 As such 

participation can best serve as the groundwork for both rights and duties. This view is also 

the most adept to any future response to the demands for broadening the scope of human 

rights duty-bearers.  

The attribution of responsibility for a wrongdoing in a system of law is dependent on 

the existence of obligations of a given actor. The two exercises of the attribution of 

obligations and the attribution of responsibility have been treated as two essentially different 

and unrelated processes. This disconnect has resulted in gaps in human rights protection, 

which is especially detrimental to children’s enjoyment of their human rights. From a 

traditional international law perspective, the attribution of responsibility can only take place 

after the attribution of conduct to a given actor but the attribution of the wrongful conduct to 

that actor does not presuppose responsibility unless that actor is already assigned 

obligations. Under public international law, responsibility for an internationally wrongful act537 

is only triggered for those actors that have legal obligations and have breached these 

obligations. By logical inference, if non-State actors were ordinarily considered as duty-

bearers with international human rights obligations, that they should incur responsibility if 

they breach these obligations would be largely uncontested. Hence, the first key task at 

hand is one of revisiting the attribution of obligations to CCLAs. This assessment focuses on 

human rights generally because the underlying logical connections remain true regardless of 

the identity of the right holder. 

3.2 CCLAs and Obligations in Practice: A Survey of Existing 
Frameworks 

This part of the chapter takes stock of existing international legal frameworks that 

seek to directly regulate the behaviour of CCLAs from a child and children’s rights specific 

perspective. The international legal frameworks evaluated are, with the exception of a few, 

not child-specific. The purpose of this analysis is, therefore, to uncover how children’s rights 

are situated within these frameworks as opposed to render an exhaustive account of these 

frameworks from a general viewpoint. The stocktaking exercise is guided by a number of 
                                            
536 Mac Darrow, Between Light and Shadow: The World Bank, the International Monetary Fund and International 
Human Rights Law, Hart Publishing, 2003, 145-146. 
537 An internationally wrongful act is defined in a very skeletal fashion by the ILC’s Articles on the Responsibility of 
States for Internationally Wrongful Acts (ARSIWA) Articles 12 to 15. Andrea Gattini argues that the definition 
could and would benefit from more contextualization with regards the structure of the international obligation in 
question in Andrea Gattini, “Breach of International Obligations”, in André Nollkaemper and Ilias Plakokefalos 
(eds), Principles of Shared Responsibility in International Law: An Appraisal of the State of the Art, Cambridge 
University Press, 2014, 31 and 59. 
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questions that seek to identify if and how the various frameworks view or incorporate 

children and their rights. As such, the analysis departs from a systematic evaluation of these 

frameworks through the use of the following questions: 
Are children explicitly mentioned? (‘child’, ‘children’, ‘child-friendly’) 
If yes, in what context are children mentioned? 
Are children’s rights explicitly addressed? 
If yes, how are children’s rights addressed? 
If not, are children’s rights indirectly referred to and how? 

As illuminated in Section 1.3.3, drawing a distinction between hard law and soft law 

mechanisms for directly regulating CCLA behaviour is neither essential nor useful. For that 

reason, the following section analyses and evaluates different normative frameworks that are 

at various stages of the legalization process. The following section is divided into two parts: 

direct regulation of businesses and direct regulation of financial institutions. The first part on 

the direct regulation of businesses chronicles the various international efforts from the 1960s 

onwards. The second part on the direct regulation of corporate-like actors focuses mostly on 

self-regulation.  

3.2.1 Direct Regulation of Businesses  

The efforts to regulate company behaviour at the international level date from almost 

half a century ago when the crosswinds of decolonization and development movements 

called into question the effects of company behaviour on developing countries. The earlier 

attempts within and outside the United Nations (UN) focused on bringing clarity to the duties 

of multinational enterprises (MNEs) vis-à-vis nation States, particularly host States and 

urging company behaviour compliant with certain social norms. This early movement led to 

the Tripartite Declaration of Principles concerning MNEs and Social Policy by the UN-

affiliated International Labour Organization (ILO) and the OECD Guidelines for MNEs. 

The shift away from company duties vis-à-vis States towards their obligations 

towards individuals is, however, a relatively recent phenomenon, which has led to the explicit 

inclusion of human rights concerns within the existing frameworks and the search for new 

frameworks that deal expressly with human rights. Examples of this development are 

evidenced by the earlier work on the Draft Code of Conduct on Transnational Corporations, 

the launch of the UN Global Compact, the Draft UN Norms exercise as well as the current 

frameworks in force such as the UN Framework and UNGPs and the revised OECD 

Guidelines. Even more recent is the elaboration of a children’s rights-specific agenda for 

business through the “Children’s Rights & Business Principles Initiative” of the UNICEF, UN 

Global Compact and Save the Children as well as the General Comment (GC) 16 of the 
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CRC Committee on State obligations in the realm of children’s rights and business. The 

following section firstly engages with the UN-mandated efforts, including the UNGPs, the 

CRBPs and CRC Committee’s GC 16, and subsequently also analyses OECD Guidelines as 

well as the ILO Tripartite Declaration from a children’s rights specific point of view. 

UNGA as a forum based on equal vote for every state was the key enabler for 

leaders of newly decolonized or developing countries to set their agenda, voice their 

grievances and set out their visions. The UNGA therefore saw the tabling of many 

declarations, which despite their non-binding nature held important symbolic value. One 

such declaration, the Declaration on the Establishment of a New International Economic 

Order, became the forerunner of the efforts within the UN for regulating international 

corporate behaviour. The declaration enumerated the principles on which the ‘new 

international economic order’ it promoted would be based. One of these principles stipulated 

the “regulation and supervision of the activities of transnational corporations by taking 

measures in the interest of the national economies of the countries where such transnational 

corporations operate on the basis of full sovereignty of those countries”.538 Such early efforts 

were geared towards ‘taming’ MNEs in order to strengthen the position of developing country 

governments and did not in essence seek to promote and protect human rights.  

3.2.1.1 The Draft Code 

The UN ECOSOC requested the Group of Eminent Persons appointed by the UN 

Secretary General to prepare a report on “the role of multinational corporations and their 

impact on the process of development… and their implications for international relations” in 

1974.539 In addition to the creation of a ‘commission on multinational corporations’ under the 

ECOSOC, recommendations issued included the elaboration of principles to serve as codes 

of conduct for both governments and MNEs. The Group also recommended “explor[ing] the 

possibility of concluding a general agreement on multinational corporations, enforceable by 

appropriate machinery, to which participating countries would adhere by means of an 

international treaty”.540 The ongoing work within the UN on MNCs eventually culminated in 

the mandate of the Draft Code of Conduct on Transnational Corporations in 1990, which the 

UN Commission on Transnational Corporations prepared per request of the UN ECOSOC in 

                                            
538 UN General Assembly, Declaration on the Establishment of a New International Economic Order, A/RES/S-
6/3201, 1 May 1974. 
539	UN Department of Economic and Social Affairs Report of the Group of Eminent Persons, The Impact of 
Multinational Corporations on Development and on International Relations, E/5500/Rev.1 ST/ESA/6, United 
Nations, 1974, 7. 
540 Report of the Group of Eminent Persons, The Impact of MNCs on Development and on International 
Relations, supra note 539. 
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1982.541 Although the negotiations on the Draft Code took place during the same time period 

as the negotiations on the CRC, the Draft Code did not contain any references to children or 

to children’s rights. There was, however, a paragraph dictating that TNCs “should/shall 

respect human rights and fundamental freedoms in the countries in which they operate”. 542 

The draft code was never adopted due to the contradicting positions of the developing and 

the developed countries.543 

3.2.1.2 The UN Global Compact 

The failure of the Draft Code of Conduct to garner enough support resulted in a 

change of strategy by the then UN Secretary General Kofi Annan, when he announced the 

“Global Compact” on 31 January 1999.544 UN Global Compact is a voluntary strategic policy 

initiative for businesses that are committed to aligning their operations and strategies 

with ten universally accepted principles in the areas of human rights, labour, 

environment and anti-corruption. It has been described as the “largest corporate citizenship 

and sustainability initiative in the world” with over 10,000 corporate participants including 

over 7,000 businesses and stakeholders from 145 countries.545   

The initial 10 principles of UN Global Compact do not refer to children or to children’s 

rights in an explicit fashion. The first two principles state that businesses “should support 

and respect the protection of internationally proclaimed human rights”, and that they should 

“make sure that they are not complicit in human rights abuses”.546 Children’s rights are 

nonetheless among internationally proclaimed human rights and are thus implicitly covered 

by UN Global Compact. UN Global Compact has a human rights component but is in 

essence not a human rights-focused instrument. In addition, UN Global Compact principles 

do not go beyond ‘prevention’ of abuse, ‘respect’ and the avoidance of complicity. It has 

been noted that UN Global Compact is “intended as a mutually reinforcing complement to, 

and not a substitute for, other approaches, including regulatory ones”.547 UN Global Compact 

has spurred controversy among the civil society due to the lack of effective monitoring of 

signatory businesses to ensure that they live up to their commitments. It has even been 

portrayed as a public relations campaign or a cover-up tool for company misconduct and 
                                            
541 UN ECOSOC Resolution 1982/68, 27 October 1982. 
542 Draft United Nations Code of Conduct on Transnational Corporations, para 13. 
543	Olivier de Schutter, “Transnational Corporations and Human Rights: An Introduction”. Global Law Working 
Paper 01/05. Symposium- Transnational Corporations and Human Rights, NYU School of Law. 
544 UN Secretariat General, “Press Release: Secretary-General Proposes Global Compact on Human Rights, 
Labour, Environment, In Address to World Economic Forum in Davos”, 1 February 1999,  
http://www.un.org/News/Press/docs/1999/19990201.sgsm6881.html. 
545 Website of the UN Global Compact, http://www.unglobalcompact.org/ParticipantsAndStakeholders/index.html.  
546 The Ten Principles of the UN Global Compact, 
http://www.unglobalcompact.org/aboutthegc/thetenprinciples/index.html, 
547 UN Global Compact, “Note on the UN Global Compact and Business and Human Rights”, 13 January 2009. 
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malpractice.548 UN Global Compact, joined by the Business Leaders Initiative on Human 

Rights (BLIHR) and the Office of the UN High Commissioner for Human Rights (OHCHR) 

produced an online tool that outlines “a set of essential steps that companies must take, as a 

minimum, to meet the responsibility for company compliance with human rights.549 According 

to this document, the specific duties of companies with regards to children’s rights include 

respecting the “prohibition against exploitative child labour” in accordance with ILO 

Convention No. 138 and “not targeting children below 18 when advertising products 

presenting known or unreasonable risks of harm”.550 UN Global Compact is also an initiating 

party to the latest initiative on CRBP, analysed infra Section 3.2.1.7. 

3.2.1.3 The Draft Norms 

The push for more binding standards of regulation for multinational enterprises did 

not completely die down, notwithstanding the rejection of the earlier Draft Code of Conduct 

and the acceptance of voluntary opt-in initiatives such as the UN Global Compact. In 2002, 

The UN Commission on Human Rights Sub-Commission on the Protection and Promotion of 

Human Rights prepared the UN Norms on the Responsibilities of Transnational Corporations 

and other Business Enterprises with Regard to Human Rights (UN Norms for Business). It 

was the “first nonvoluntary initiative” designed to elucidate the human rights duties of 

TNCs.551 The Draft UN Norms adopted a more progressive reading of obligations, clearly 

noting that the obligation to fulfil through provision and facilitation, as well as obligations to 

respect and protect may be demanded of TNCs. The draft recognized both the potential 

positive and negative impacts that TNCs have due to rapid globalization and consequently, 

reaffirmed that while states had the “primary responsibility for the promo[tion] and protect[ion 

of] HR”, “TNCs and other business enterprises” also had responsibility “for promoting and 

                                            
548  In a campaign against Nestlé for aggressive marketing of baby milks and foods and undermining 
breastfeeding, the NGO Baby Milk Action produced a report entitled Nestlé's UN Global Compact cover up: How 
Nestlé’s Shared Value reports cover up malpractice and bring the UN voluntary initiative for corporate 
responsibility into disrepute (Baby Milk Action, 2009). The NGO then went on to lodge instances against the 
company at the Global Compact and the OECD UK and Swiss NCPs (Baby Milk Action, “Nestle, the UN Global 
Compact and OECD Guidelines - What happened when Nestlé was reported for violating the UN Global Compact 
and OECD Guidelines for Multinational Enterprises?, 21 May 2010).  The response from the Global Compact 
Office was that it was not an adjudicatory or legal body and the initiative was voluntary, therefore no 
implementation or instances mechanism effectively existed. 
549 UN Global Compact, BLIHR and OHCHR, “Essential Steps for Business to Respect Human Rights Guidance 
Note”, A Guide for Integrating Human Rights into Business Management, 2nd Edition, 2009. 
550 UN Global Compact/BLIHR/OHCHR, “Essential Steps for Business to Respect Human Rights Guidance Note”, 
supra note 549, 8-9. 
551 David Weisbrodt and Muria Kruger, “Norms on the Responsibilities of Transnational Corporations and Other 
Business Enterprises with Regard to Human Rights”, The American Journal of International Law, Vol. 97, No. 4, 
Oct. 2003, 903. 
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securing the HR set forth in the UDHR”.552 Document stipulated a duty on the part of States 

to ensure the compliance of TNCs and other business enterprises. The Norms envisaged 

implementation, monitoring and reporting mechanisms as well as obligations for financial 

compensations enforceable by relevant adjudicatory bodies. The text of the draft UN Norms 

made one reference to children and one reference to children’s rights. In the non-

discrimination clause, TNCs and other businesses were required to eliminate all forms of 

discrimination, including on the basis of age, except for cases where children would be 

accorded greater protection.553 Under the section on the Rights of Workers, the draft Norms 

made a reference to the rights of children, with a focus on child labour.554 The Draft UN 

Norms was the first instance that a detailed set of human rights provisions was introduced 

as human rights obligations for TNCs in what was coined their “spheres of activity and 

influence”. 555 Although the Draft Norms were approved by the UN Sub-Commission, they 

incited vehement opposition from a part of the global business community and were finally 

not approved by the then UN Commission on Human Rights.556 The resistance by those 

lobbying against the Norms was both visible and strong557 even without any prospect of the 

Draft Norms’ transformation into a binding treaty-like mechanism given their 

recommendatory nature. 

3.2.1.4 The UN Guiding Principles (UNGPs) 

The OHCHR prepared a report in 2005 on the responsibilities of transnational 

corporations and related business enterprises with regard to human rights, which included a 

detailed comparative analysis of the scope and legal status of existing initiatives and 

standards, the most significant of which are mentioned above.558 The report’s conclusions 

flagged the need for further studies to be undertaken on the issue, including the  

                                            
552	Weisbrodt and Kruger, “Norms on the Responsibilities of TNCs and Other Business Enterprises with Regard to 
Human Rights”, supra note 551. 
553 UN Working Group on the Working Methods and Activities of Transnational Corporations, “Draft Norms on the 
Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights”, 
E/CN.4/Sub.2/2003/12, 2003, para 2. 
554 Draft Norms on the Responsibilities of TNCs and Other Business Enterprises with Regard to Human Rights, 
supra note 553, para 6. 
555 Draft Norms on the Responsibilities of TNCs and Other Business Enterprises with Regard to Human Rights, 
supra note 553, para 6. 
556	The International Chamber of Commerce and the International Employers Organization were among those 
raised their voice against the UN Draft Norms. For their arguments, please see: http://www.reports-and-
materials.org/IOE-ICC-views-UN-norms-March-2004.doc). 
557 The intense lobbying campaign against the Norms by a number of states, companies and by business 
representatives ICC and the IOE are documented in Giovanni Mantilla, “Emerging International Human Rights 
Norms for Transnational Corporations”, Global Governance, Vol. 15, No. 2, 2009, 287-288. 
558 UN ECOSOC, “Report of the Sub-Commission on the Promotion and Protection of Human Rights- Report of 
the UN High Commissioner on Human Rights on the responsibilities of transnational corporations and related 
business enterprises with regard to human rights”, E/CN.4/2005/91, 15 February 2005.  
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further clarification … of concepts of ‘sphere of influence’ and ‘complicity’’ the nature of 
positive responsibilities on business to ‘support’ human rights, the human rights 
responsibilities of business in relation to their subsidiaries and supply chain; questions 
relating to jurisdiction and protection of human rights in situations where a State is unwilling 
or unable to protect human rights.559  

To respond to all these challenges, the then Secretary-General Annan appointed 

Harvard University Professor John Ruggie as his Special-Representative on the issue of 

Human Rights and Transnational Corporations and other Business Enterprises in July 2005 

with a mandate to “identify and clarify standards of corporate responsibility and 

accountability with regard to human rights”.560 

 Professor Ruggie presented the Framework in his third report to the UN HRC in 

June 2008.561 Contrary to the previous UN initiatives, the UN Framework was unanimously 

approved by the UN HRC upon presentation.562 The model, now widely christened the UN 

Framework, is said to “rest on differentiated but complementary responsibilities” and has 

three pillars: 
PROTECT: the state duty to protect against human rights abuses by third parties, including 
business; 
RESPECT: the corporate responsibility to respect human rights; and 
REMEDY: greater access by victims to effective remedy, both judicial and non-judicial. 563 

The notion of ‘differentiated but complementary’ responsibilities is of interest, 

especially as regards the attribution and distribution of human rights obligations to different 

actors. It has, however, been construed very narrowly in the Framework in that it fails to 

engage the possibility that the complementary responsibilities –in addition to differentiated 

ones- of different actors may overlap in certain instances. With the UN Framework, Ruggie 

tried to steer clear of framing the business and human rights debate in legal terms, coining 

his approach “principled pragmatism”.564 

Issued in March 2011 and unanimously endorsed by the UN HRC in June 2011, 

the “Guiding Principles on Business and Human Rights” (UNGPs) refined the three pillars of 

the UN Framework, recogni[sing]:  

                                            
559	UN ECOSOC, Report of UN High Commissioner on Human Rights on the responsibilities of transnational 
corporations and related business enterprises with regard to human rights, supra note 558, 18. 
560 UNSG,  SG/A/934, 28/07/2005, http://www.un.org/News/Press/docs/2005/sga934.doc.htm. 
561 UN HRC, Protect, Respect and Remedy: a Framework for Business and Human Rights Report of the Special 
Representative of the Secretary-General on the issue of human rights and transnational corporations and other 
business enterprises (UN Framework), John Ruggie, A/HCR/8/5, 7 April 2008, http://www.reports-and-
materials.org/Ruggie-report-7-Apr-2008.pdf. 
562	UN HRC, “Mandate of the SRSG on the issue of human rights and transnational corporations and other 
business enterprises”, A/HRC/RES/8/7, 18 June 2008. 
563	UN Framework, supra note 561, para 9. 
564  OHCHR, “Principled Pragmatism – the way forward for business and human rights”, 7 June 2010, 
http://www.ohchr.org/EN/NewsEvents/Pages/PrincipledpragmatismBusinessHR.aspx. 
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a. State’s primary role in promoting and protecting all human rights and fundamental 
freedoms, including with regard to the operations of business enterprises; 
b. The role of business enterprises as specialized organs of society performing specialized 
functions, required to comply with all applicable laws and meet societal expectation to not 
infringe on the human rights of others; 
c. The reality that rights and obligations have little meaning unless they are matched to 
appropriate and effective remedies when breached.565 (Emphasis added by the author) 

State Duty to Protect 

UN Framework places the legal duty for protecting persons from corporate human 

rights abuse on States. The Framework defines “state duty to protect” in broad terms, 

ranging from administrative requirements to market processes, policy-making, -coordination 

and -alignment to international technical and financial cooperation and preventive measures 

for conflict situations. 566 The Framework envisages a more effective protection of human 

rights through practices similar to sustainability reporting, stakeholder notifications and 

similar market pressures to promote what may be called a human rights-friendly corporate 

culture. By tying a company’s policies and practice to criminal liability, the Framework hopes 

to deter abuses.567 Of course, whether liability in civil or criminal law can be established 

depends on the legal system of individual domestic States. Also, the locus standi 

requirements, procedures and grounds of permissibility depend on national jurisdictions. The 

Framework reiterates a legal duty that is already well established in international human 

rights law, while highlighting the governance aspect of protection on the local, national and 

international levels through vertical and horizontal domestic policy alignment. Ruggie has 

elsewhere noted that “the most common gap is the failure to enforce existing laws” and that 

government agencies and departments in charge of shaping business practices in areas 

such as trade, investment, insurance, export credit, securities and corporate law “typically 

work in isolation from, and largely uninformed by, their government’s human rights agencies 

and obligations”.568 The Framework therefore aims to address this ‘gap’ leading to an 

insufficient level of human rights protection. 

                                            
565	UN HRC, “Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, 
Respect and Remedy’ Framework (UNGPs), A/HRC/17/31, 2011. 
566 According to the Framework, the “state duty to protect” may include:  
“Fostering corporate cultures in which respecting rights is an integral part of doing business” which extends to 
applying market pressures as well as attaching corporate culture to corporate criminal responsibility, 
Aligning domestic policy at all levels and correcting “vertical” and “horizontal” incoherence, which are respectively 
defined as a government’s ascription to human rights obligations without heed to implementation and as the 
inexistence of cooperation between different government, 
Engaging in technical and financial cooperation at international level with other states and international 
organizations, 
Developing “more proactive policies to prevent harmful corporate involvement in conflict situations”. 
(UNGPs, supra note 565, 10-14) 
567 UN Framework, supra note 561, para 31. 
568 John G. Ruggie, “Prepared Remarks: Public Hearings on Business and Human Rights Sub-Committee on 
Human Rights”, European Parliament, 16 April 2009. 
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The UNGPs operationalizing the UN Framework cover first and foremost the “state 

duty to protect against business-related human rights abuse” through prevention, 

investigation, punishment and remediation by using tools of policy, regulation and 

adjudication. There is an additional duty on the State “to encourage” business enterprises to 

respect human rights. In both cases, there is a territorial and jurisdictional condition: States 

must protect against abuse ‘within their territory and/or jurisdiction’, should “encourage 

business enterprises domiciled in their territory and/or jurisdiction” and “set out clearly their 

expectations for all business enterprises operating or domiciled in their territory and/or 

jurisdiction”.569 The Framework rests on the premise that the domestic State is able to and 

willing to enforce their laws vis-à-vis corporate actors. There remains the question of what 

recourse rights-holders have in cases where the domestic State fails –either through 

unwillingness or inability- to protect against business-related human rights abuse taking 

place within its territory, especially when there is no corresponding obligation for States 

where businesses are domiciled. 

Corporate Responsibility to Respect 

The Framework maintains that the TNCs and other business enterprises have the 

“responsibility” to respect human rights in their operations in contrast with the ascribed state 

“duty” to protect. The distinction between duty and responsibility is explained in the 

Framework by contrasting companies and States, by arguing “[w]hile corporations may be 

considered ‘organs of society’, they are specialized economic organs, not democratic public 

interest institutions”, which is in turn interpreted as precluding the duties traditionally 

ascribed to States from being applied on equal footing to companies.570 The nature of the 

“responsibility to respect” and the threshold that is expected of companies are differentiated 

from State obligations by their nature and not by their degree: The corporate responsibility to 

respect exists independently of States’ duties. The UNGPs argue that the premise of 

independent corporate responsibility nullifies the “need for the slippery distinction between 

‘primary’ State and ‘secondary’ corporate obligations” as such a distinction would “in any 

event … invite endless strategic gaming on the ground about who is responsible for what”.571 

Furthermore, the corporate responsibility to respect is considered the baseline and the 

failure to respect the baseline cannot be offset by the performance of philanthropy or similar 

beneficial acts in other contexts.572 

                                            
569 UNGPs, supra note 565. 
570 UN Framework, supra note 561, para 16. 
571 UN Framework, supra note 561, 17, para 55. 
572 UN Framework, supra note 561, 17, para 55. 
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The Framework clearly articulates that the corporate responsibility to respect applies 

to all companies in all situations for all internationally recognized human rights.573 The 

Framework and UNGPs set the “responsibility to respect” as a minimum requirement 

stipulating “there are situations in which companies may have additional responsibilities”.574 

The ‘do no harm’ axiom is qualified, both in the Framework and the UNGPs, to include 

responsibilities that require action on the part of enterprises such as putting in place 

appropriate policies and processes575, operationalizing human rights due diligence at all 

levels of their supply chain,576 carrying out human rights impact assessments577, tracking 

performance578  and providing remediation579. The Framework also addresses issues of 

“spheres of influence” and “complicity” for businesses. On complicity, the Framework states: 

The corporate responsibility to respect human rights includes avoiding complicity. The 
concept has legal and non-legal pedigrees, and the implications of both are important for 
companies. Complicity refers to indirect involvement by companies in human rights abuses - 
where the actual harm is committed by another party, including governments and non-State 
actors. Due diligence can help a company avoid complicity.580 

The reference to the concept of complicity is an important step but it lacks clarity. 

Complicity in the UNGPs is not qualified, although the concept has been used by Clapham 

among others with respect to criminal complicity in reference to business enterprises.581 The 

birth of the notion of corporate complicity may be traced to a desire to attach a level of 

accountability to corporate behaviour without nullifying State responsibility for human rights 

violations in the late 1990s.582 Lanovoy has looked into the issue of complicity from the 

viewpoint of responsibility for one State’s complicity in the wrongdoing perpetrated by 

another State. He notes that complicity may comprise “different financial, technical, and 

military or other contributions” and is distinguished from co-authoring of an internationally 

                                            
573 The definition of internationally-recognized human rights was included in the Guiding Principles Article 12(a) to 
be “understood at a minimum, as the principles expressed in the International Bill of Human Rights and the eight 
International Labor Organization core conventions”. The application of these principles “across a business 
enterprise’s activities” as well as “to all enterprises regardless of their size and ownership structure and of how 
they distribute responsibilities” was also set out in Article 12 (b) and (c). (UN Framework, supra note 561, 12). 
574 The Framework gives two examples for such cases: firstly, when companies “perform certain public functions” 
and secondly “because they have undertaken additional commitments voluntarily”. (UN Framework, supra note 
561, 9.) 
575 UNGPs, supra note 565, Article 13. 
576 UNGPs, supra note 565, Article 15. 
577 UNGPs, supra note 565, Articles 16 and 17. 
578 UNGPs, supra note 565, Article 18. 
579 UNGPs, supra note 565, Article 20. 
580 UN Protect, Respect Remedy Framework, supra note 561, 20, para 73. 
581 See: Andrew Clapham, “On Complicity”, in M. Henzelin and R. Roth, (eds), Le Droit Penal A L'Epreuve de 
L'internationalisation, LGDJ, 2002, 241-275 and later, Andrew Clapham, “Corporations and Criminal Complicity”, 
in Gro Nystuen, Andreas Follesdal and Ola Mestad (eds), Human Rights, Corporate Complicity and 
Disinvestment, Cambridge University Press, 2010, 222-239. 
582	Clapham, “Corporations and Criminal Complicity”, supra note 581, 225-228. 
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wrongful act by virtue of its “degree and extent”.583 Complicity based on omission is also 

distinguished from the failure to comply with a due diligence obligation given that complicity 

requires actual knowledge of the circumstances while due diligence –for States- requires the 

exercise of a degree of effective control and is based on an assessment of the risk that the 

wrongdoing will occur. 584  Although the accent is on State complicity, the observations 

regarding the various forms contribution to a wrongdoing can take and the distinction 

between the author and the complicit on the basis of the ‘degree and extent’ of the 

contributions remains equally relevant for other types of actors. 

Corporate complicity has thus far been mainly explored from the angle of complicity 

in international crimes. Karavias notes that “[t]he idea of ‘complicity’ highlights the potential 

for MNEs to significantly contribute to, or enhance the ability of, a state to perpetrate gross 

human rights abuses”.585 But, as Clapham rightly points out, “[n]ot every human rights 

violation represents an international crime” and “criminal standards for complicity therefore 

represent a starting point but not the whole story”.586 In the UNGPs, there is no assessment 

of what complicity might mean when the violation in question to which the business 

enterprise has contributed does not amount to a nationally or internationally defined crime. 

Thus, the broader concept of corporate complicity beyond issues of criminality remains 

uncharted. It may be useful to integrate insights from the broader meaning of complicity in 

the law on responsibility in order to enhance our understanding of what corporate complicity 

not amounting to criminality may look like.  

Complicity in the context of State responsibility extends to circumstances that do not 

necessarily involve or amount to international crimes as well as those that do. One 

expression of State responsibility for complicity is provided in the Articles on the 

Responsibility of States for Internationally Wrongful Acts (ARSIWA) Article 16, under the 

rubric of ‘aid or assistance’:  

Article 16. Aid or assistance in the commission of an internationally wrongful act  
 
A State which aids or assists another State in the commission of an internationally wrongful 
act by the latter is internationally responsible for doing so if:  
(a) that State does so with knowledge of the circumstances of the internationally wrongful 
act; and  

                                            
583 Vladyslav Lanovoy, “Complicity in an Internationally Wrongful Act” in Nollkaemper and Plakokefalos, Principles 
of Shared Responsibility, supra note 537, 141, 143-144. 
584 Lanovoy, “Complicity in an Internationally Wrongful Act” in Nollkaemper and Plakokefalos, Principles of 
Shared Responsibility, supra note 583, 146-147. 
585  Markos Karavias, “Shared Responsibility and Multinational Enterprises”, Netherlands International Law 
Review, Vol. 62, 2015, 99. 
586 Clapham, “Corporations and Criminal Complicity”, supra note 581, 239. 
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(b) the act would be internationally wrongful if committed by that State.587 

Contextually, complicity is not limited per se to those circumstances that fulfil the 

conditions under ARSIWA Article 16. Aust, for instance, argues that “a State may also incur 

responsibility [for complicity] under a different and more specific rule” under specialised 

international legal regimes.588 He posits that under international human rights law, State 

responsibility for complicity may be engaged in a three-fold fashion: “special rules on 

complicity [such as the one under the Genocide Convention’s Article III(e)], obligations which 

cover different forms of State conduct which is, however, similar to complicity [such as non-

refoulement] and the existence of positive obligations in several human rights treaties”.589 

Although ARSIWA Article 16 does not refer to ‘complicity’ as such, the ICJ concluded 

in 2007 that customary law on State responsibility also covered complicity and that ARSIWA 

Article 16 was a reflection of this customary rule.590 But, “a distinction [ought] to be drawn 

between the underlying principle of responsibility for complicity … and the constituent 

elements of responsibility for complicity”; while the former is widely accepted, the latter are 

still very much debated.591 When wrongful acts that take place are in the form of human 

rights violations, a corporate actor aids or assists another actor (State or non-State) in the 

commission of a violation (a demonstration of intent), with the knowledge that its aid or 

assistance will facilitate or make possible the violation would incur responsibility based on 

complicity. The most fundamental insight into complicity in the context of the law on 

responsibility is provided by Lanovoy: 

Assuming that international law is designed for the benefit of peoples and not merely to 
justify the action of the most powerful actors, [footnote omitted] the duty not to knowingly 
facilitate the wrongful act is inherent to the respect of every international obligation, whether 
it is bilateral, multilateral or peremptory.	592 

By extension, “[n]o actor [including a corporate actor] should be permitted to knowingly 

support another in breaching the latter’s obligations”.593 

Access to Effective Remedy 

The UN Framework stresses the importance of access to effective remedy to 

address grievances for wrongs caused by business activity. The framework distinguishes 

                                            
587 ILC, Articles on the Responsibility of States for Internationally Wrongful Acts (ARSIWA), (Annex to General 
Assembly resolution 56/83 of 12 December 2001, and corrected by document A/56/49(Vol. I)/Corr.4), 2001, 
Article 16. 
588 Helmut Philipp Aust, Complicity and the Law of State Responsibility, Cambridge University Press, 2011, 10. 
589 Aust, Complicity and the Law of State Responsibility, supra note 588, 390. 
590 ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, paras 419 – 420. 
591 Vladyslav Lanovoy, Complicity and its Limits in the Law of International Responsibility, Hart Publishing, 2016, 
9. 
592 Lanovoy, Complicity and its Limits in the Law of International Responsibility, supra note 591, 12. 
593 Lanovoy, Complicity and its Limits in the Law of International Responsibility, supra note 591, 12. 
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between different types of remedy mechanisms: State-based remedy mechanisms include 

both judicial and non-judicial remedies. The framework encourages states to make available 

processes whereby corporations can be held accountable in civil as well as criminal law.594 

There are also numerous non-judicial mechanisms such as public agencies, publicly funded 

mediation services, national human rights bodies and other soft-law mechanisms like the 

OECD National Contact Points (NCPs).595 Accordingly, non-state remedy mechanisms may 

include arbitration, mediation or similar processes that are administered by industry-based or 

multi-industry associations or stakeholder groups. 

UNGPs also define effectiveness criteria for non-judicial mechanisms (‘state-based’ 

or ‘non-state’ based): they should be legitimate, accessible, predictable, equitable, rights-

compatible and transparent, and should be based on dialogue and engagement.596 The 

UNGPs leave room for further refinement of the effectiveness criteria in light of the grievance 

mechanism pilot project, which was launched “to test the Principles for non-judicial, 

company-level mechanisms”.597 The conclusions from the pilot study indicate that building an 

effective grievance mechanism requires considerable time and effort and that “significant 

outreach is needed within the company to ensure that those responsible for a whole range of 

relevant business functions understand and embrace the mechanism’s relevance and 

significance to their own work and to the company’s success over time”.598 

Children in the UN Framework and UNGPs 

The UN Framework does not address children or children’s rights explicitly. 

Paragraph 83 of the Framework, which notes that “[e]xpectations for States to take concrete 

steps to adjudicate corporate-related human rights harm are expanding” as evidenced in the 

work of the UN treaty bodies does contain a reference to children’s issues in a footnote.599 

This footnote refers to recommendations to States by the CRC Committee to “take 

measures, where appropriate and, subject to national law, to establish criminal, civil or 

administrative liability of legal persons for treaty offences” for violations enumerated in CRC-

OPSC Article 3(4).600 Following the adoption of the Framework in 2008, the UN Human 

                                            
594 UN Framework, supra note 561, 22. 
595 UN Framework, supra note 561, 22. 
596 UNGPs, supra note 565, Principle 29, 25-26. 
597 Five companies from four continents participated in the pilot project, each from a different sector. The 
participating companies were Cerrejon, Esquel Group, Sakhalin II, Tesco and Hewlett-Packard. The sectors 
represented included mining, apparel, electronics, oil and gas, and food. (UN SRSG on Business and Human 
Rights, “Launch of the Project by the UN SRSG on Business and Human Rights to Pilot Principles for Company-
Level Grievance Mechanisms”, 19 August 2009, http://www.reports-and-materials.org/SRSG-grievance-mechanisms-
pilot-19-Aug-2009.doc). 
598 Caroline Rees, “Piloting Principles for Effective Company-Stakeholder Grievance Mechanisms: A Report of 
Lessons Learned”, CSR Initiative, Harvard Kennedy School, Cambridge, 2011, 28. 
599 UN Protect, Respect Remedy Framework, supra note 561, 22, para 83 footnote 49. 
600 UN Protect, Respect Remedy Framework, supra note 561, 22, para 83 footnote 49. 
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Rights Council requested the SRSG to focus on persons belonging to vulnerable groups 

such as children and to integrate a gender perspective into the Framework. 

The UNGPs, as a result, conclude that businesses have a heightened duty in the 

case of their policies or actions vis-à-vis children as they are among “individuals from groups 

or populations that may be at heightened risk of becoming vulnerable or marginalized”601 and 

thus may require special attention in the implementation of the Guidelines as well as the 

application of additional standards.602 The heightened duty is also incumbent upon States, 

under the duty to protect, by providing “guidance to business enterprises on respecting 

human rights, … recognizing the specific challenges that may be faced by [inter alia] (…) 

children”.603 As such, other UN instruments on the rights of vulnerable groups, including 

children, such as the CRC, are implicitly referred to.604 

Children in National Action Plans 

The implementation of the UNGPs at the global level is overseen by the UN Working 

Group on the issue of human rights and transnational corporations and other business 

enterprises (UN WG).605 The principal means for the adoption of the UNGPs at the domestic 

level has been the development of National Action Plans (NAPs), based on the guidance 

published by the UN WG in December 2014 whereby four essential criteria for effective 

NAPs were identified as being:  
7. Founded on the UN Guiding Principles, 
8. Context-specific and addressing the given country’s actual and potential adverse 

corporate human rights impacts, 
9. Developed in an inclusive and transparent process, 
10. Subject to regular review and updates. 606  

 
Children are included in the guidance within the list of groups that are more 

vulnerable to human rights abuses and that should be consulted in the elaboration of the 

country’s NAP as stakeholders.607 In addition to consultation requirements, the guidance 

also recommends according equal footing in legal protection to these groups and their 

representatives in state-based judicial remedy mechanisms.608  With regards specifically to 

children, the UN WG invites States to eliminate legal barriers to access to effective 

                                            
601 These include indigenous peoples, women, national or ethnic minorities, religious and linguistic minorities, 
persons with disabilities, and migrant workers and their families. (OHCHR, “UN Guiding Principles on Business 
and Human Rights”, UN Doc. HR/PUB/11/04, 2011, 1.) 
602 UNGPs, supra note 565, Articles 3 and 12, Commentary. 
603 UNGPs, supra note 565, Article 3 Commentary. 
604 UNGPs, supra note 565, Article 12 Commentary. 
605 UN HRC, “Resolution 17/4 on Human rights and transnational corporations and other business enterprises”, 
A/HRC/RES/17/4, 2001, para 6 (a, b, c). 
606 UN WG on Business and Human Rights, “Guidance on NAPs on Business and Human Rights - Version 1.0”, 
2014, ii. 
607 UN WG, “Guidance on NAPs”, supra note 606, 4, 6, 20, 27, 28, and 29. 
608 UN WG, “Guidance on NAPs”, supra note 606, 29. 
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remedies, for instance, through providing “tailored assistance”609 as well as to consider 

addressing gaps in domestic legal frameworks using inter alia CRC Committee’s GC 16 to 

“ensur[e] that the national legal framework requires business enterprises to respect 

children’s rights”.610 

The uptake of the NAP preparation process has been rather slow with less than 30 

States having prepared or started preparing NAPs. Within existing NAPs, children are 

mentioned in the context of groups more vulnerable to violations and marginalization611 or in 

the context of child labour612. The CRBP are also listed among the different initiatives on 

business and human rights that may be incorporated into the State’s broader human rights 

and business framework, beyond the UNGPs.613 Children’s rights are referenced in different 

NAPs in the context of international policy priorities,614 reporting on the implementation to the 

CRC Committee,615 and compliance with the CRC.616 Notwithstanding UN WG Guidance, the 

content and the scope of the NAPs are ultimately left to the discretion of States and the 

inclusion of children’s rights and children-related concerns are thus not guaranteed. In fact, 

even the existing and up-to-date NAPs such as the UK one have been criticized as “fail[ing] 

to provide children with the appropriate level of attention” and also disregarding the CRC as 

one of the fundamental international human rights treaties.617 

3.2.1.5 OECD Guidelines for MNEs 

The OECD's Guidelines for MNEs, originally adopted in 1976 and revised most 

recently in 2011, provide a voluntary and non-binding code of conduct encompassing 

“principles and standards of good practice” addressed to MNEs “consistent with applicable 

laws and internationally recognised standards”. 618  While the Guidelines progressively 

                                            
609 UN WG, “Guidance on NAPs”, supra note 606, 30. 
610 UN WG, “Guidance on NAPs”, supra note 606, 19. 
611 See: UK HM Government, “Good Business: Implementing the UN Guiding Principles on Business and Human 
Rights”, ‘New Actions Planned’, 2013, vi; Government of Italy, “The Foundations of the Italian Action Plan on The 
United Nations ‘Guiding Principles on Business And Human Rights’”, 2014, 23; Gobierno de España, “Plan de 
Empresa y Derechos Humanos”, 2014, 14.  
612 The Netherlands, “NAP on Business and Human Rights”, 2013, 2, 4, 6, 7 and Denmark, “Danish NAP – 
implementation of the UN Guiding Principles on Business and Human Rights”, 26. 
613 UK, “Good Business”, supra note 611; Italy, “The Foundations of the Italian Action Plan”, supra note 611, 80; 
Government Offices of Sweden, “Action plan for business and human rights”, 2015, 13. 
614 Italy, “The Foundations of the Italian Action Plan”, supra note 611, 31-32. 
615 Finland, ‘NAP on the Implementation of the UN Guiding Principles on Business and Human Rights’, 2014, 15. 
616 Sweden, “Action Plan for Business and Human Rights”, supra note 613, 15 and 17. 
617 Francis West, “Leadership and being first aren’t the same things: An assessment of the UK National Action 
Plan on Business and Human Rights”, LSE Blogs, 3 June 2016, 
http://blogs.lse.ac.uk/businesshumanrights/2016/06/03/francis-west-leadership-and-being-first-arent-the-same-things/.  
618	OECD Guidelines for MNEs, Chapter I. Concepts and Principles, para 1.  
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acquired a more extensive reach, the chapter on human rights was only added with the 

latest 2011 revision in line with the UN Framework and UNGPs.619  

OECD Guidelines refer to children in a number of contexts. Chapter IV, paragraph 40 

underscores that “enterprises can have an impact on virtually the entire spectrum of 

internationally recognised human rights” and that “some human rights may be at greater risk 

than others in particular industries or contexts, and therefore will be the focus of heightened 

attention”.620 Children are enumerated among the more vulnerable persons whose rights 

may be at heightened risk. The Guidelines refer, in these instances, to relevant UN 

instruments on indigenous peoples, minorities, women, children, people with disabilities and 

migrant workers and families.621 The OECD Guidelines stipulate that for “specific groups or 

populations that require particular attention” including children, “enterprises may need to 

consider additional standards”.622 This is effectively another expression of the heightened 

duty for businesses when children’s rights are at stake. 

The Guidelines contain a number of references to the abolition of child labour and 

elimination of the worst forms of child labour. Chapter V of the OECD Guidelines on 

Employment and Industrial Relations calls on enterprises to “contribute to the effective 

abolition of child labour, and take immediate and effective measures to secure the 

prohibition and elimination of the worst forms of child labour as a matter of urgency”.623 

Within this context, children’s education is prioritized as a means to eliminate child labour. 

Like the ILO Tripartite Declaration, the OECD Guidelines refer to the ILO Convention No. 

182 on the Worst Forms of Child Labour. 

The OECD Guidelines do not explicitly mention children’s rights as such but they do 

not limit the scope of children-related discourse to child labour and children as vulnerable 

persons. In the Commentary to Chapter VIII on Consumer Interests, children are recognized 

as “becoming increasingly significant forces in the market” and business enterprises are 

called on to “apply fair business, marketing and advertising practices and to ensure the 

quality and reliability of the products that they provide”.624 Indirectly, the chapeau of Chapter 

VIII on Consumer Interests evokes the right to health of adult and children consumers alike. 

The OECD Guidelines are intended for use by private enterprises in their daily 

business operations. In addition, the States adhering to the guidelines are under an 

obligation to implement the Guidelines and encourage private enterprises to employ these 

                                            
619	OECD Guidelines for MNEs, Chapter IV. Human Rights, 31. 
620 OECD Guidelines for MNEs, Chapter IV. Human Rights, para 40. 
621 OECD Guidelines for MNEs, Chapter IV. Human Rights, para 40. 
622		OECD Guidelines for MNEs, Chapter IV, para 40, 34. 
623 OECD Guidelines for MNEs, Chapter V, 35. 
624 OECD Guidelines for MNEs, Chapter VIII, paras 83-84. 
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Guidelines. Accordingly, the adherent States are required to set up National Contact Points 

(NCPs) to promote the Guidelines and act as a forum of discussion.625  

3.2.1.5.1 National Contact Points  

The OECD Guidelines acquired more ‘teeth’ with the establishment of the 

abovementioned National Contact Points (NCPs), government offices responsible for 

encouraging observance of Guidelines in national contexts. Amendment of the Decision of 

the Council on the OECD Guidelines stipulates that NCPs are tasked with “undertaking 

promotional activities, handling enquiries and contributing to the resolution of issues that 

arise relating to the implementation of the Guidelines in specific instances”.626 International 

cooperation among different NCPs is also foreseen in case need arises. NCPs also have to 

report to the OECD Investment Committee and hold regular meetings with one another. 

NCPs, acting as a grievance mechanism to the OECD Guidelines, can receive complaints, 

called “specific instances” relating to the different topics covered by the Guidelines. While 

their decisions are not binding, they serve as a platform to bring grievances forward and to 

draw both public and corporate attention to practices that run contrary to the Guidelines. 

Adhering States have been given flexibility in the way they wish to set up their NCPs but the 

OECD expects all NCPs to be impartial and functionally equivalent.627 According to the NGO 

OECD Watch, however, “the structure and location of an NCP can influence how it handles 

instances.” 628 To this end, the NGO has recommended that “NCPs not be housed in a single 

government department to avoid conflicts of interest (real or perceived) with the goals of the 

Guidelines”.629 NCPs do not play a judicial role and do not formally accept cases. The 

emphasis in specific instances is on problem solving through good offices, conciliation or 

mediation. The various NCPs set up under the Guidelines have thus far examined over 360 

specific instances brought to their attention. The OECD Database on Specific Instances 

shows that to date 28% of the specific instances have been related to the Human Rights part 

of the OECD Guidelines.630  

The OECD NCPs have been named by the UN Framework and UNGPs as possible 

non-judicial state-based remedy mechanisms to provide rights-holders remedies in cases of 

harm. Given the close integration of UN Framework and UNGPs in the 2011 OECD 

                                            
625 OECD Guidelines for MNEs, Chapter I – Concepts and Principles, para 11. 
626 OECD, Amendment of the Decision of the Council on the OECD Guidelines for MNEs, I. National Contact 
Points, 25 May 2011, para 1.  
627  Website of the OECD Guidelines for MNEs, Specific Instances, 
http://mneguidelines.oecd.org/specificinstances.htm.  
628 OECD Watch Website, NCPs, http://oecdwatch.org/oecd-guidelines/ncps.   
629 OECD Watch Website, NCPs, http://oecdwatch.org/oecd-guidelines/ncps.   
630 For more information, see: http://mneguidelines.oecd.org/database/ (as of 14 May 2017). 
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Guidelines, the conclusions and decisions of NCPs will likely strengthen the stress on the 

concepts of due diligence and leverage. In fact, even prior to the revision of the OECD 

Guidelines in 2011, concepts such as ‘sphere of influence’ from the Draft UN Norms and 

‘due diligence’ from the UN Framework were utilized by NCPs in children’s rights related 

cases. For example, in an instance against Bayer CorpScience on allegations of the use of 

child labour in its supply chain in India, the German NCP’s 30 August 2007 final statement 

featured a declaration of voluntary commitment issued by Bayer CropScience whereby the 

company pledged to continue to actively combat child labour, protect and support children 

within its ‘sphere of influence’ with a view to schooling, contribute to the productivity of Indian 

farmers, disclose seasonal reports to NCP and other interested parties and build links with 

the ILO on these issues. 631 In another instance against Vedanta Resources Plc., the UK 

NCP made the recommendation to implement a practical “due diligence” policy, the practical 

details and requirements of which had been set forth by the UN SRSG John Ruggie, again 

before this concept had become a part of the revised OECD Guidelines.632  

OECD Guidelines and NCPs are argued to have a number of deficiencies including 

the non-binding nature of the Guidelines and the complaints procedure, the closed nature of 

the mediation procedure, and the procedural ambiguities in the functioning of certain 

NCPs.633One NGO’s assessment illustrates the stance many critics share towards voluntary 

and non-binding mechanisms such as the OECD Guidelines: 

[T]he case illustrates the severe limitations of relying on voluntary guidelines to hold 
companies to account. The OECD Guidelines for MNEs remain a weak, non-binding 
mechanism. The NCP does not have the legal powers to enforce decisions arising from its 
conclusions and there is no in-built mechanism for following up its recommendations.634 

3.2.1.6 ILO Tripartite Declaration 

The ILO’s Tripartite Declaration of Principles concerning MNEs and Social Policy was 

adopted on 16 November 1977 in response to “requests [since the middle of the 1960s] ... 

for ILO action in the field of multinational enterprises”.635 Recommendations on the guiding 

considerations for the Declaration, as set out by the Tripartite Advisory Meeting on MNEs 

                                            
631	German NCP, “Statement by the German NCP for the ‘OECD Guidelines for MNEs’ on the Instance Filed 
against Bayer CropScience by German Watch, Global March, and Coordination gegen Bayer-Gefahren”, 30 
August 2007, 2. 
632	UK NCP, “Articles 76, 77, 78 and 79, Final Statement by the UK NCP for the OECD Guidelines for MNEs- 
Instance from Survival International against Vedanta Resources Plc”, 25 September 2009, 
http://www.oecd.org/dataoecd/49/16/43884129.pdf. 
633 ECCHR, “Forced Labor of Children and Adults in Uzbekistan”, ECCHR, “Forced Labor of Children and Adults 
in Uzbekistan: How Effective is the OECD Complaint Mechanism?”, May 2013, 6. 
634 Global Witness, “‘Faced With A Gun, What Can You Do?’”, War and the Militarisation of Mining in Eastern 
Congo”, July 2009, 69. 
635 Hans Guenter, “The Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy 
(History, contents, follow-up and relationship with relevant instruments of other organisations)”, ILO MNEs 
Programme Working Paper No. 18, ILO, 1981, 1. 
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and Social Policy (held in May 1976) included that the declaration be “non-mandatory in 

character; not to be aimed at introducing inequalities of treatment between multinational and 

other enterprises; cover all multinational enterprises whatever the ownership pattern; give 

due consideration to existing ILO standards; be directed to all parties involved, not only to 

multinational enterprises; and be flexible so as to allow for different situations”.636 The 

Tripartite Declaration undoubtedly has clear labour overtones and concerns itself not only 

with the relationship of companies with their employment base but also with the host and 

home States. Nonetheless, the Tripartite Declaration is an intriguing instrument from a 

human rights point of view in that it made an early reference to human rights in setting out 

guidelines for companies in the domains of labour, employment and social policy. The 

Declaration calls upon parties concerned “[to] respect the [UDHR] and the corresponding 

International Covenants adopted by the [UNGA] as well as the Constitution of the [ILO] and 

its principles”.637 The Tripartite Declaration is also valuable as a soft-law instrument because 

it has come about as a result of agreement between States, businesses and organizations 

representing workers. The Tripartite Declaration was reviewed in March 2017 to take into 

account the UNGPs as well as the Sustainable Development Goals (SDGs). 

The 2017 version of the Tripartite Declaration sets out the division of duties between 

States and business enterprises based on the UNGPs and the UN Protect, Respect, 

Remedy Framework. Accordingly, corporate responsibility to respect human rights in their 

places of operation amounts a requirement to exercise due diligence and: 

(i) avoid causing or contributing to adverse impacts through their own activities, and address 
such impacts when they occur; and (ii) seek to prevent or mitigate adverse human rights 
impacts that are directly linked to their operations, products or services by their business 
relationships, even if they have not contributed to those impacts.638 

In addition, the Declaration states that MNEs “should use their leverage to encourage 

their business partners to provide effective means of enabling remediation for abuses of 

internationally recognized human rights”.639 

The Tripartite Declaration calls on home States to “promote good social practice… 

having regard to the social and labour law, regulations and practices in host countries as 

well as to relevant international standards”.640 The Tripartite Declaration does mention the 

word “child” on a number of occasions in reference to child labour. Under the heading of 

                                            
636 Guenter, “The Tripartite Declaration of Principles concerning MNEs and Social Policy”, supra note 635, 3. 
637 	The ILO Tripartite Declaration of Principles Concerning MNEs and Social Policy, 2017, para 8, 
http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/publication/wcms_094386.pdf.  
638 ILO Tripartite Declaration, supra note 637, para 10(c). 
639 ILO Tripartite Declaration, supra note 637, para 64. 
640 ILO Tripartite Declaration, supra note 637, para 12. 
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“Effective abolition of child labour: Minimum age and worst forms”, the Tripartite Declaration 

states: 

Multinational enterprises, as well as national enterprises, should respect the minimum age 
for admission to employment or work in order to secure the effective abolition of child labour 
and should take immediate and effective measures within their own competence to secure 
the prohibition and elimination of the worst forms of child labour as a matter of urgency.641 

In relation to the prohibition and elimination of the worst forms of child labour, the ILO 

Tripartite Declaration states that any worker with a grievance should be able to raise it at the 

company level and that “[t]his is particularly important whenever the multinational enterprises 

operate in countries which do not abide by the principles of ILO Conventions pertaining [inter 

alia …] to child labour and to forced labour.”642 The Tripartite Declaration, as limited also by 

the mandate of the ILO, does not mention or address children’s rights beyond child labour 

issues.  

ILO adopted the Declaration on Fundamental Principles and Rights at Work in 1998, 

which covers four fundamental principles and rights at work including the effective abolition 

of child labour.643 The 1998 Declaration does make a reference to children’s rights, in the 

context of combatting a “lack of awareness of children’s rights” to enhance basic 

education.644 Beyond the Tripartite Declaration, the ILO has established a Helpdesk for 

Business on International Labour Standards to provide “information on a wide range of 

labour topics … derived from the MNE Declaration”.645 

3.2.1.7 Children’s Rights and Business Principles 

UNICEF, the UN Global Compact and Save the Children unveiled the CRBPs 

Initiative on 24 June 2010, following in the footsteps of the UN Framework. Similar to the 

process through which the UN Framework came to be developed, CRBPs were informed by 

a multi-stakeholder consultation process that lasted over three months, and involved not only 

business, civil society, experts, government representatives but also children. In addition, 

links between children’s rights and business were elucidated in a mapping exercise. The 

multi-stakeholder consultation process and research culminated in the draft CRBPs, which 

were made public and opened up for written and online consultation. In addition, a number of 

consultation meetings were held in eleven different cities in Europe, Asia, Africa and South 
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America.646 Children’s participation in the process leading to the adoption of the CRBPs was 

ensured by a Child Participation Strategy developed by Save the Children and Plan 

International, whereby over 400 children between ages 7 and 17 in nine countries were 

consulted.647 A report published following the end of the consultation period on the then Draft 

CRBPs showed a number of fault lines among respondents, firstly on the adequacy of the 

strength of the responsibility as implicated by CRBPs and secondly on how they should 

apply to businesses of different sizes. On the first issue, there was a rift between those who 

believed that the scope was too far-reaching and the initiative too ambitious and others, who 

considered CRBPs to be too broad, based too large an extent on voluntary commitments 

and lacking strong wording. This divide reflected the different visions of business and NGO 

representatives for the direction that CRBPs should take. On the second issue of company 

size, a divide among similar business and non-profit sector lines was visible: private sector 

representatives were pushing for a two-tier approach whereby small and medium-sized 

enterprises (SMEs) would be treated differently than larger sized companies. At the end, 

however, CRBPs defined a business enterprise as “a for-profit enterprise” without distinction 

based on company size. The only distinction has been introduced in a footnote for human 

rights due diligence, where small and medium sized business with limited human rights risks 

are allowed to “seek other independent external expert resources and insights” … “when 

direct consultation with affected stakeholders is not possible … due to legitimate financial, 

geographical or other constraints”.648 

The CRBPs, globally launched on 12 March 2012 following the three-month 

consultation period, draw heavily on the format and the content of the UN Framework. The 

Principles start out by underlining the [State] duty to protect, respect, and fulfil children’s 

rights and go on to state that national law and relevant international standards on children’s 

rights must be observed by all in the society.649 While “children’s rights” and “human rights of 

children” are used as synonyms, the CRC as well as the ILO Conventions No. 138 and No. 

182 are referenced as international documents outlining children’s rights. The Principles 

organize business action with respect to children’s rights in two categories: 

Corporate Responsibility to Respect 

According to the CRBPs, businesses have, as a minimum, the “responsibility to 

respect” children’s rights and human rights by avoiding infringement on the human rights of 
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others, including children, and addressing any adverse impacts they might cause. This 

responsibility is applicable to a business’ own activities as well as dealings with other parties 

regarding its operations, products or services. This is framed as a requirement by the 

CRBPs, echoing the UN Framework. 

Corporate Commitment to Support 

“Corporate Commitment to Support” relates to voluntary actions to support children’s 

rights through “core business activities, strategic social investments and philanthropy, 

advocacy and public policy engagement, and working in partnership and other collective 

action”, which “are strongly encouraged even if not required”.650 This aspect of the CRBPs 

does not advance business duties with regards to children and their rights given that it is 

framed as a ‘commitment’ and further qualified as being ‘voluntary’. The mention of 

philanthropy as one of the means through which children’s rights may be supported is further 

distressing as it poses the danger of portraying rights as charity. Nonetheless, the notion of 

‘support’ does go beyond the responsibility to respect and in this respect, is a step further 

than the UN Framework and UNGPs. According to the CRBPs, 
All businesses should: 

1. Meet their responsibility to respect children’s rights and commit to supporting the 
human rights of children 

2. Contribute to the elimination of child labour, including in all business activities and 
business relationships 

3. Provide decent work for young workers, parents, and caregivers 
4. Ensure the protection and safety of children in all business activities and facilities 
5. Ensure that products and services are safe, and seek to support children’s rights 

through them 
6. Use marketing and advertising that respect and support children’s rights 
7. Respect and support children’s rights in relation to the environment and to land 

acquisition and use 
8. Respect and support children’s rights in security arrangements 
9. Help protect children affected by emergencies 
10. Reinforce community and government efforts to protect and fulfil children’s rights.651 

 
The CRBPs have been conceptualized in a circle, which incorporates children’s 

rights at the workplace, the marketplace, and within the community and environment. In this 

setting the first principle relating to ‘children’s rights integration’ sits at the core of all 

business endeavours and entails a three-fold responsibility: policy commitment, due 

diligence and remediation.652 Under each principle, business action with respect to the two 

categories of ‘responsibility to respect’ and ‘action to support’ are enumerated. Business 
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enterprises are called to make a policy commitment through a statement setting out the 

business’ responsibility to respect rights, including children’s rights, to conduct human rights 

due diligence (identify and assess any actual or potential adverse impact on children’s rights, 

integrate findings from their impact assessments across relevant internal functions and 

processes and take appropriate action, monitor and track the effectiveness of the business’ 

responses) in accordance with the UNGPs.653 In addition, businesses are called on to devise 

child-sensitive processes for remediation, to support children’s rights throughout their 

activities and business relationships and to promote children’s rights. Again, the CRBPs 

support the accent on a heightened duty when businesses engage with children, whether 

these children are the children of their employees, consumers, part of the broader 

community in which they operate or potential workers.  

3.2.1.8 CRC Committee General Comment 16 

The CRC Committee issued its GC 16 on State obligations regarding the impact of 

the business sector on children’s rights on 17 April 2013. Previously, UN human rights 

bodies illuminated different aspects of the business – human rights relationship. The ESCR 

Committee, for instance, issued its GC 12 on the Right to Food in 1999. The Committee 

concluded that different non-State actors including 'private business sector' are responsible 

for the realization of the right to adequate food alongside States. GC 12 also placed upon 

both national and transnational private business sector the responsibility to “pursue its 

activities within the framework of a code of conduct conducive to respect of the right to 

adequate food”.654 In 2000, the ESCR Committee published GC 14 on the right to highest 

attainable standard of health, which noted  

[A]ll members of society, individuals, including health professionals, families, local 
communities, intergovernmental and non-governmental organizations, civil society 
organizations, as well as the private business sector – have responsibilities regarding the 
realization of the right to health.”655  

This move was born out of the growing momentum in the human rights movement to 

extend human rights duties to non-State actors. CRC Committee had also touched upon 

children’s rights and responsibilities of non-state actors at its 2002 General Day of 

Discussion, referring to GC 14 and concluding that “responsibilities to respect and ensure 

the rights of children extend beyond the State, including individuals, parents, legal guardians 

and other non-state actors”.656 
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CRC Committee’s GC 16 on State obligations regarding the impact of the business 

sector on children’s rights addresses the question of direct obligations of business 

enterprises by underlining that while there is no international legally binding instrument on 

human rights obligations of businesses as of the present, businesses have nonetheless 

duties to respect children’s rights: 

At this juncture, there is no international legally binding instrument on the business sector’s 
responsibilities vis-à-vis human rights. However, the Committee recognizes that duties and 
responsibilities to respect the rights of children extend in practice beyond the State and 
State-controlled services and institutions and apply to private actors and business 
enterprises. Therefore, all businesses must meet their responsibilities regarding children’s 
rights and States must ensure they do so. In addition, business enterprises should not 
undermine the States’ ability to meet their obligations towards children under the Convention 
and the Optional Protocols thereto.657 (emphasis added by the author) 

Business relationship to States is based on one of two criteria: where the business 

enterprise is incorporated and where the business enterprise conducts its activities. The 

place of a business enterprise’s legal incorporation or where a business enterprise has its 

seat denotes the home State. The territory where a business enterprise conducts its 

activities has been defined as the host State. GC 16 defines the home State as the country 

where the business “has its centre of activity, registration and/or domicile” and the host State 

as the country where it is “operational”.658 In her work on the legal control of MNEs, Cynthia 

Day Wallace describes the home state as “the nation of origin of any foreign direct 

investment of its residents or (parent) companies” and the host state as “the recipient nation 

of any foreign direct investment (normally represented in some form of affiliate of a foreign 

parent company)”.659 

Host State regulation of business enterprises is by and large uncontested. Business 

enterprises are subject to the laws and regulations of countries where they conduct business 

activities. In addition to domestic laws and regulations, the business enterprises operating in 

a country should comply with the international obligations that the said State has 

undertaken. These international obligations include international human rights obligations 

arising from the ratification of international human rights treaties. On this point, it is worth 

restating that children’s rights enshrined in the CRC bind almost all countries in the world. In 

essence, host States have an obligation to enforce all children’s rights enumerated in the 

CRC, to protect and respect children’s rights and remedy violations also with respect to the 

entire range of business activities in their jurisdiction. GC 16 reiterates the traditional notion 

that host States have “the primary responsibility to respect, protect and fulfil children’s rights 
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in their jurisdiction”.660 As such host States are tasked with enforcing children’s rights within 

their jurisdiction vis-à-vis all types of companies including those operating transnationally. 

This burden is one of enforcement as well as regulation. In addition, this burden goes 

beyond a state’s own jurisdiction and extends to the prevention of aiding and abetting of 

violations in foreign jurisdictions. 

Although the Committee addresses the obligations of State parties, as per limitations 

of its mandate, GC 16 contains a number of important observations about the global 

operations of business. GC 16 recognizes the complexities stemming from the operation of 

business enterprise on a global scale and in multiple jurisdictions.661 In this complex web, 

different entities in addition to the parent company such as “subsidiaries, contractors, 

suppliers and joint ventures” may be involved in actions that have an impact on children’s 

rights.662 GC 16 considers that this creates impediments for States in discharging their 

obligations, given that different legal entities established in different legal jurisdictions may 

be involved in the corporate impacts States seek to prevent or mitigate.663 It has been 

suggested that even if the host State wishes to root all corporate human rights abuse from 

its territory, it may not be able to do so due to a lack of resources and a lack of bargaining 

power vis-à-vis businesses operating transnationally.664 The term “weak governance zones” 

has been used to denote regions of the world where domestic legal frameworks are not 

effectively applied, resulting in important accountability gaps.665 

The Committee calls on States to “require businesses to undertake child-rights due 

diligence … [to] identify, prevent and mitigate their impact on children’s rights including 

across their business relationships and within global operations”. 666  In doing so, the 

Committee directly borrows the discourse of the CRBP. GC 16 holds that States should 

impose stricter due diligence and monitoring requirements on business where there is a high 

risk of their involvement in children’s rights violations.667 The Committee also concludes that 

large business enterprises should be encouraged and even required to publicly disclose their 

children’s rights impact assessments as a part of their due diligence efforts.668 Furthermore, 

GC 16 underlines the difficulties that many children and their families might face when 
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attempting to access remediation processes due to the complex nature of business global 

operations.669 In many instances, subsidiaries or other business partners may not have legal 

liability and those bearing legal responsibility may not be easily identifiable. The Committee 

notes that the CRC “does not limit a State’s jurisdiction to ‘territory’” in respecting and 

ensuring children’s rights670 and recognizes the extraterritorial obligations of States parties 

as enumerated in the OPSC Article 3 paragraphs 1 and 4.671 

3.2.1.9 CoE Recommendation on Human Rights and Business 

Committee of Ministers of the Council of Europe (CoE) adopted its Recommendation 

on human rights and business in March 2016. The recommendation contains provisions on 

the implementation of the UNGPs through general measures as well as NAPs, on the States’ 

duty to protect human rights, on how States can enable corporations to respect human rights 

and what access to remedy may mean in the context of business and human rights.	672 In 

terms of its normative grounds, the Recommendation is based on the premise of the UNGPs 

and their delineation of State duties to protect and corporate ‘responsibility’ to respect. The 

Recommendation’s section on additional protections for children addresses States in their 

host and home State capacity, in noting: 

Member States should require that business enterprises respect the rights of children when 
operating within their territorial jurisdiction and, as appropriate, throughout their operations 
abroad when domiciled in their jurisdiction.673 

Recommendation also asserts that States “should give due consideration” to CRC 

Committee’s GC 16, “reinforce efforts to meet obligations with regard to children” under the 

ECHR, European Social Charter, ILO Conventions on child labour, as well as “give 

consideration” to the CRBPs. 674  In response to the challenges children experience in 

accessing information and enjoying the right to express their views, that CoE member States 

should: 

a. encourage or, where appropriate, require that business enterprises specifically consider 
the rights of the child when carrying out human rights due diligence; 
b. implement measures to remove social, economic and juridical barriers so that children 
can have access to effective judicial and State-based non-judicial mechanisms without 
discrimination of any kind, in accordance with the [CoE] Guidelines … on child-friendly 
justice; 
c. specifically consider the rights of children in their National Action Plans.675 
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The rather weak wording as regards whether States have an obligation to compel 

businesses to conduct children’s rights due diligence or simply encourage it falls short of the 

require obligation CRC Committee’s GC 16 pronounces. 676  The Recommendation 

additionally notes that “Member States should reinforce efforts to meet their obligations … 

concerning in particular the prohibition of child and forced labour…”.677 Furthermore, the 

Recommendation reiterates that the commission of offences covered inter alia under the 

CoE Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse 

and the OPSC, necessitates that business enterprises “be held liable under their criminal law 

or other equivalent law”. 678  

The Recommendation includes a very detailed expose of how civil liability including 

through home State regulation, criminal liability for serious human rights abuses, 

administrative remedies or non-judicial mechanisms may be employed to ensure access to 

remedy. 

3.2.1.10 ESCR Committee Draft General Comment 

At the time of the writing, the ESCR Committee was in the process of elaborating a 

draft General Comment on “State Obligations Under the ICESCR in the Context of Business 

Activities”, having held a Day of General Discussion (DGD) on the draft GC and initiated a 

call for submissions from interested stakeholders.679 The draft GC, as published on 17 

October 2016, does not pay specific attention to children. It does, however, go beyond the 

CRC Committee’s GC 16 in several normative aspects. First of all, although the draft GC is 

addressed to State Parties, one of its expressed objectives is to “assist the business sector 

in appreciating their human rights obligations and ensuring their compliance”.680 In doing so, 

the draft GC clearly pronounces that the businesses have human rights obligations, even if 

they do not yet appreciate these obligations. Secondly, the draft GC underscores that even 

when State Parties privatise previously public sectors, they retain their obligation to “regulate 

and ensure that private actors provide affordable access to quality services to all”, 681 

including in the provision of education and early childcare. Thirdly, the draft GC is outspoken 

on the “extraterritorial application of human rights obligations” of States as regards corporate 

actors: 
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Extraterritorial obligations arise when a State Party may exercise control, power or authority 
over business entities or situations located outside its territory, in a way that could have an 
impact on the enjoyment of human rights by people affected by such entities’ activities or by 
such situations.682 

Under the extraterritorial obligation to protect, States are required to prevent and 

redress the “adverse impacts … of the activities and operations of business entities that are 

domiciled under their jurisdiction”, “regardless of where the harm occurs”.683 The draft GC 

takes a very broad approach in linking States to business actors in the context of 

extraterritorial obligations. Accordingly, States Parties have extraterritorial human rights 

obligations with respect to the activities and operations of “business entities over which 

States Parties may exercise influence by regulatory means or by the use of incentives, 

including economic incentives”.684 A company’s place of incorporation, place of business, 

where it generates substantial revenues or undertakes substantial business activities, and all 

reasonable links (its shareholders’ nationality or the location of its assets) may trigger a 

State’s extraterritorial obligation.685 The draft GC notes that violations caused directly by a 

private conduct would trigger State responsibility under international law if that State has 

failed to “take reasonable measures that could have prevented the occurrence of the 

event”.686 With respect to a business’ other relationships, the draft GC permits States Parties 

to “require … businesses to ensure that other related entities, such as subsidiaries, 

suppliers, franchisees, or investors, comply with the requirements under the Covenant”.687 

The right to an effective remedy is a prominent feature of the draft GC. In practical 

terms, the draft GC states that access to effective remedy  

requires that victims seeking remedy must have prompt access to an independent authority, 
which must have the power to determine whether a violation has taken place and to order 
cessation of the violation and reparation to redress the harm done. Reparation can be in the 
form of restitution, compensation, rehabilitation, satisfaction, and guarantee of non-
repetition.688 

The draft highlights the difficulties in faced by victims in accessing remedy for 

“transnational abuses committed by business” due to challenges in lifting the ‘corporate veil’ 

or the “difficulty of proving the damages or establishing the causal link between the conduct 

of the defendant corporation located in one jurisdiction and the resulting violation in 

another”.689 In this respect, duty befalls State Parties in ensuring that such difficulties do not 
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impede the realisation of the right to an effective remedy by taking legislative and executive 

measures as required.690 

3.2.1.11 The Treaty Process 

The UN Framework and UNGPs, unlike their predecessors, succeeded in garnering 

consensus among States within the UN HRC on the minimum content and the scope of the 

regulation of corporate action with regards to human rights.691 This accomplishment does not 

preclude that further reflection and critique are needed, as Bilchitz and Deva note, for 

“putting in place a robust framework regarding the human rights obligations of companies”.692 

In fact, the Government of Ecuador addressed the 24th Session of the UN HRC in September 

2013, proposing an internationally binding instrument on business and human rights:693 

We are mindful that soft law instruments such as the Guiding Principles and the creation of 
the Working Group with limited powers to undertake monitoring of corporate compliance with 
the Principles are only a partial answer to the pressing issues relating to human rights 
abuses by transnational corporations. These principles and mechanisms fell short of 
addressing properly the problem of lack of accountability regarding Transnational 
Corporations worldwide and the absence of adequate legal remedies for victims.  
An international legally binding instrument, concluded within the UN system, would clarify 
the obligations of transnational corporations in the field of human rights, as well as of 
corporations in relation to States, and provide for the establishment of effective remedies for 
victims in cases where domestic jurisdiction is clearly unable to prosecute effectively those 
companies.694 

Ecuador and South Africa tabled a resolution at UN HRC’s 26th Session for the 

elaboration of such an instrument through the establishment of an open-ended 

intergovernmental working group (OEIWG). 695  Supported by a number of civil society 

organizations696, the Resolution was accepted in a highly divided vote.697 Another resolution 

                                            
690 ESCR Committee, Draft General Comment, supra note 680, para 46. 
691 Knox, “The Ruggie Rules”, supra note 457, 79–80. 
692  Surya Deva and David Bilchitz (eds), Human Rights Obligations of Business: Beyond the Corporate 
Responsibility to Respect?, Cambridge University Press, 2013, 4. 
693 UN HRC, “Statement on behalf of a Group of Countries at the 24th Session of the HRC”, September 2013, 
http://business-humanrights.org/sites/default/files/media/documents/statement-unhrc-legally-binding.pdf. (A number of NGOs 
supported this initiative with a petition: FIAN International et al. “Statement to the Human Rights Council in 
support of the initiative of a group of States for a legally binding instrument on transnational corporations”, 13 
September 2013, http://www.stopcorporateimpunity.org/?p=3830.) 
694 Statement on behalf of a Group of Countries at the 24rd Session of the Human Rights Council, General 
Debate – Item 3: “Transnational Corporations and Human Rights”, September 2013, https://business-
humanrights.org/sites/default/files/media/documents/statement-unhrc-legally-binding.pdf. 
695 Bolivia (Plurinational State of), Cuba, Ecuador, South Africa, Venezuela (Bolivarian Republic of): UN Human 
Rights Council, draft resolution, “Elaboration of an international legally binding instrument on transnational 
corporations and other business enterprises with respect to human rights”, A/HRC/26/L.22/Rev.1, 24 June 2014, 
http://www.business-humanrights.org/media/documents/ecuador_&_so._africa_resolution_ec_sa_24_06_14.doc.  
696 Global Movement for a Binding Treaty, “Joint Statement: Call for an international legally binding instrument on 
human rights, transnational corporations and other business enterprises”, 27 May 2014. (The supporting 
organizations have since formed the Treaty Alliance: http://www.treatymovement.com/)  
697 The voting ended as follows: 20 States in favour (Algeria, Benin, Burkina Faso, China, Congo, Côte d'Ivoire, 
Cuba, Ethiopia, India, Indonesia, Kazakhstan, Kenya, Morocco, Namibia, Pakistan, Philippines, Russia, South 
Africa, Venezuela, Vietnam), 14 States against (Austria, Czech Republic, Estonia, France, Germany, Ireland, 



 

 161 

drafted by Norway was tabled and adopted by consensus at the same session, issuing a 3-

year extension of the mandate of the UN WG and requesting it  

to explore and facilitate the sharing of legal and practical measures to improve access to 
remedy, judicial and non-judicial, for victims of business-related abuses, including the 
benefits and limitations of a legally binding instrument.698 

The OEIWG on the elaboration of an internationally binding instrument met for the 

first time in Geneva in July 2015 to start the groundwork for the binding instrument for 

businesses operating transnationally. The second session of the OEIWG took place on 24-

28 October 2016. According to the OEIWG mandate, these first two sessions were 

“dedicated to conducting constructive deliberations on the content, scope, nature and form of 

the future international instrument”.699 

The work programme of the second session widened the scope of the work of the 

OEIWG to cover all business enterprises, reaching beyond initial focus on transnational 

corporations.700 A review of the discussions during the second session reflects the ongoing 

rift in the OEIWG between those that support a binding legal instrument and those in favour 

of the implementation of non-binding mechanisms, particularly the UNGPs. The discussions 

also highlighted concerns regarding the adverse impacts of business enterprises including 

through “child labour, environmental degradation and decent work and wages, affected 

marginalized and impoverished groups disproportionately and exacerbated existing human 

rights concerns”.701  Another issue that featured extensively in the second session was 

extraterritorial obligations of States in protecting rights holders against violations by 

companies based on “a reasonable link between a State and the company’s activities”.702 

The third session of the OEIWG is scheduled to take place between 23 and 27 October 

2017. 
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3.2.2 Direct Obligations of Corporate-like Actors 

Corporate-like actors have hitherto been categorised with respect to their relationship 

with States: when they have had State members, they have been considered international 

organisations or more precisely, international financial institutions and when they have had 

State owners, they have been deemed national financial institutions. Thus, a review of the 

literature always returns us to a State-centric way of looking at and understanding 

international law and how it operates. The present account, however, takes a more 

functional approach in distinguishing financial institutions of global, regional or national 

nature from other types of international organisations and referring to them as corporate-like 

tactors precisely because of the functions they carry out, their global operations and their 

use of corporate modus operandi. In addition, this functional approach also more readily 

responds to the perspective of the rights holder, for whom the ownership structure of the 

financial actor is immaterial. 

Bradlow notes that IFIs have a dual character: they are intergovernmental 

organizations created by States with a specific mandate and for a public purpose, and they 

are organizations performing financial transactions similar to market-based transactions, 

rendering them akin to private sector financial institutions.703 Although there is no difference 

between the different types of actors once they affect the enjoyment of human rights from 

the viewpoint of the rights holder, there seems to be a clear politico-legal difference when it 

comes to IFIs precisely because States are formally members, have set up IFIs for the 

purpose of multilateral cooperation and are represented by Executive Directors on the 

institutions’ Boards. It must also be noted, however, that the role of Executive Directors is 

based on an “inherent dichotomy” in that they are both State representatives and officers of 

the institutions themselves.704 Nonetheless, member States may and do retain legislative 

oversight of their contribution to IFIs, including with regards to human rights implications of 

their cooperation in IFIs, even if this practice is not universal across the board.705 

Skogly bases direct human rights obligations for IFIs (in this specific case, of the WB 

and of IMF) on the separate subjecthood of IFIs under international law as attested by the 

Articles of Agreement, on status as UN Specialized Agencies and on being composed of 

States that have human rights obligations under the UN Charter and under various 

                                            
703 Daniel D. Bradlow, “International Law and the Operations of the International Financial Institutions”, in Daniel 
D. Bradlow and David B. Hunter (ed), International Financial Institutions and International Law, Wolters Kluwer, 
2010, 2. 
704 Ana Sofia Freitas de Barros, Governance as Responsibility: Member State Participation in International 
Financial Institutions and the Quest for Effective Human Rights Protection (Unpublished Ph.D. Thesis), 
KULeuven, 2017, 90. 
705 Barros, Governance as Responsibility, supra note 704, 54-57. 
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international human rights treaties.706 According to Skogly, the WB and the IMF only have 

direct respect obligations since protect and fulfil obligations fall beyond the scope of both 

their mandates and their other contractual obligations as they are not parties and cannot 

accede to human rights conventions.707 Bradlow, on the other hand, recognizes that these 

obligations may extend beyond respect and include within the confines of their activities and 

operations, the protect obligation –albeit in a limited fashion and secondary to that of States- 

as well as the promotion of human rights in designing their programmes.708 

McInerney-Lankford similarly recognizes that international organizations, including 

IFIs have human rights obligations under customary international law and general principles 

of law but focuses on State obligations as members of IFIs, stating that the position of States 

as traditional human rights duty-bearers remains unshaken while specialized agencies, 

including IFIs also “have a role to play in upholding human rights and supporting their 

fulfilment in their operations and policies”. 709  McInerney-Lankford concludes that the 

interpretation of WB General Counsel to date supports an auxiliary role for the Bank in the 

promotion of human rights under the ICESCR, through assisting member States in fulfilling 

their obligations.710 Of course, as a matter of fact, the functional independence of the given 

financial institution would always be counterbalanced against the international law 

obligations of Member States, even in this auxiliary role. 

Maastricht Principles hold that while States retain their human rights obligations both 

within their territory and more innovatively, extraterritorially with respect to their own conduct, 

they “must take all reasonable steps to ensure that the relevant [international] organization 

[to which they transfer competences to or participate in] acts consistently with the 

international human rights obligations of that State”.711 The Commentary to the Maastricht 

Principles notes, on the other hand, that while Member States continue to be bound by their 

own human rights obligations, international organizations themselves may be bound directly 

by international human rights law through several mechanisms: under customary 

international law, under their constitutions (especially pertinent for UN institutions and 

                                            
706 Sigrun I. Skogly, “The Human Rights Obligations of the World Bank and IMF”, in Willem Van Genugten, Paul 
Hunt and Susan Mathews (eds), World Bank, IMF and Human Rights, Wolf Legal Publishers, 2003, 46-50. 
707 Skogly, The Human Rights Obligations of the World Bank and the International Monetary Fund, Cavendish 
Publishing, 2003, 193. 
708 Bradlow, “The World Bank, the IMF, and Human Rights”, Transnational Law and Contemporary Problems, 
Vol. 6, No. 1, 1996, 82 and 86. 
709 Siobhan McInerney-Lankford, “International Financial Institutions and Human Rights: Select Perspectives on 
Legal Obligations”, in Bradlow and Hunter (ed), International Financial Institutions and International Law, Wolters 
Kluwer, 2010, 262- 264. 
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specialized agencies), under general rules of international law as was affirmed by the ICJ in 

its WHO Advisory Opinion and under international agreements to which they are party.712  

It is uncontested that children’s rights obligations of States (as all other human rights 

obligations) as members of different international organizations, including different financial 

institutions, remain unaltered. In fact, almost all State members of any existing financial 

institution (whether regional or global) have undertaken treaty-based legal obligations as 

parties to the CRC. Yet as McBeth notes, these financial institutions themselves “must 

[additionally] have independent legal obligations, since a number of functions are typically 

delegated to secretariats, panels or subcommittees and are therefore not the direct result of 

collective State action”.713  

CRC Committee held in its GC 16 that States have a dual duty when engaging with 

international development, finance and trade institutions in the context of business activities. 

Their first duty is linked to their own children’s rights obligations714, according to which 

States must comply with their obligations under the [CRC and its OPs] when acting as 
members of [international development, finance and trade institutions, such as the World 
Bank Group, the International Monetary Fund and the World Trade Organization, and others 
of a regional scope,] … and they should not accept loans from international organizations, or 
agree to conditions set forth by such organizations, if these loans or policies are likely to 
result in violations of the rights of children.715 

Furthermore, they are under an obligation to “take all reasonable actions and 

measures to ensure that such organizations act in accordance with the [CRCs and the OPs] 

thereto in their decision-making and operations, as well as when entering into agreements or 

establishing guidelines relevant to the business sector”.716 Further emphasis is placed on the 

need for States to consider the full spectrum of children's rights beyond the eradication of 

child labour when engaging with international development, finance and trade organizations 

in this regard.717  

The CRC Committee went even further to address the children’s rights duties of 

international organizations when engaging with businesses: 

International organizations should have standards and procedures to assess the risk of 
harm to children in conjunction with new projects and to take measures to mitigate risks of 
such harm. These organizations should put in place procedures and mechanisms to identify, 
address and remedy violations of children’s rights in accordance with existing international 

                                            
712 De Schutter et al, “Commentary to the Maastricht Principles on Extraterritorial Obligations of States in the Area 
of Economic, Social and Cultural Rights”, Human Rights Quarterly, No. 34, 2012, 1121-1122. 
713 McBeth, International Economic Actors and Human Rights, supra 458, 67. 
714 In fact, CRC Committee is not the first to underscore the existing obligations of States as members of 
international organizations. The ESCR Committee also made similar pronouncements in its GC 14 on the right to 
the highest attainable standard of health (para 39) and 15 on the right to water (para 36). 
715 CRC Committee, GC 16, supra note 349, para 47. 
716 CRC Committee, GC 16, supra note 349, para 48. 
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standards, including when they are committed by or result from activities of businesses 
linked to or funded by them.718 

Thus, children’s rights focused impact and risk assessments as well as procedures 

for effective accountability through the identification and remediation of violations is not only 

incumbent upon States parties but also upon financial institutions of which these States are 

members. 

3.2.2.1 Self-Regulation 

There has not been an international process similar to the development of the 

business and human rights frameworks concerning the regulation of financial institution 

behaviour. Even if financial institutions are traditionally recognized as possessing 

international legal personality, reverence to their specialized mandates has prevailed over 

efforts to bring international legal oversight over human rights concerns around their 

operations and decisions. In fact, most regulatory structures for financial institutions are 

examples of internal “self-regulation”: different organs within these institutions draft and 

adopt internal policies by which the institution and its agents will be required to abide. De 

Feyter points out that self-regulation places the “power to set the rules, to monitor behaviour, 

to establish violations and to take remedial action” with the institution itself as opposed to the 

State authorities.719 While providing the institution with the flexibility and the possibility to 

perform without external pressures, self-regulation may mean that the level of external 

accountability is low.720 Even when compliance with human rights is covered under the aims 

of self-regulatory frameworks, comprehensive human rights policies seem very much to be a 

taboo. Likewise, no financial institution of regional or global nature has enacted a specific 

children’s rights or child impact policy. On the other hand, self-regulatory frameworks are 

being reformed to strengthen the protection of groups that are at risk of marginalization and 

to pay greater attention to gender issues.  

3.2.2.1.1 Global Corporate-like Actors: The WBG 

The WBG is the world’s pioneering development bank and the one that has true 

global outreach in terms of policy and project based finance. The WB’s avoidance of 

engagement with human rights is long-standing and has been based either on the claim that 

WB constituent documents do not explicitly mandate it to delve into the realm of human 

rights or to the famous political prohibition under Article IV.10 of the IBRD Articles of 
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Agreement.721 Yet, two decades ago, WB’s then Senior Vice President and General Counsel 

Ibrahim I. Shihata recognised that the Bank’s prohibition of intervention in the political affairs 

of a recipient country did not preclude it from “promot[ing] a broad array of economic, social 

and cultural human rights” through its increased “lending for health, education, nutrition, 

reproductive health, and other aspects of human capital development”.722  According to 

Shihata, the WB had made the decision to broaden the scope of its activities to include the 

promotion of “children’s rights to development, health and education” through the projects it 

supports.723 Thus, from an operational perspective, the WB is seen even by its own to have 

already accepted an active role in the protection and promotion of children’s rights. With 

such expansive operational outreach into child development, health and education, it is all 

the more important that the operations and decisions of the WB are covered by 

corresponding obligations –firstly, to do ‘no harm’ and secondly, to structure its actions in 

education, healthcare and child development in line with children’s rights principles.  

An early UNICEF study concluded, based on the existence of a financing prohibition 

for projects contravening a State’s legal obligations under environmental law within WB’s 

operational policies: 

It would seem to follow logically that if the Bank feels that none of its activities should 
knowingly assist a government to violate environmental or labour obligations undertaken by 
virtue of treaty ratification, the same reasoning would apply in relation to human rights. And 
that logic would be even more compelling in relation to children’s rights, because of the 
virtually universal nature of their acceptance. Not a single country to which the World Bank 
would ever make a loan or a grant is not a party to the CRC. There is, in principle, no reason 
why the environmental precedent could not be extended to the human rights field, in a 
manner which would in each case be readily compatible with the Bank’s mandate.724 

There is growing recognition that existing rules need to be strengthened and new 

rules need to be introduced, where absent. One outcome of this recognition is the new WB 

Environmental and Social Framework (ESF), approved on 4 August 2016 to go into effect in 

2018. The text of the new ESF demonstrates that a direct engagement with binding human 

rights norms remains difficult to achieve, even after the much-needed overhaul of the WB 

self-regulatory framework. References to human rights  in the new ESF are limited to two 

                                            
721 For a broader discussion, see: Galit Sarfaty, “Why Culture Matters in International Institutions: The Marginality 
of Human Rights at the World Bank”, American Journal of International Law, Vol. 103, 2009, 647-683 and from 
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instances, within what may be considered the preamble to the ESF and in Environmental 

and Social Standard (ESS) 7 on “Indigenous Peoples/Sub-Saharan African Historically 

Underserved Traditional Local Communities”. 725  The preamble entitled “A Vision for 

Sustainable Development” defines WB’s development agenda as one espousing “social 

development and inclusion” and notes that  

World Bank’s activities support the realization of human rights expressed in the Universal 
Declaration of Human Rights. Through the projects it finances, and in a manner consistent 
with its Articles of Agreement (footnote omitted), the World Bank seeks to avoid adverse 
impacts and will continue to support its member countries as they strive to progressively 
achieve their human rights commitments.726 

Children are mentioned in this paragraph among others such as women, persons 

with disabilities, minorities and youth, “who are often excluded from development process” 

and commits to removing barriers and ascertaining a public voice for these groups.727 

While the new WB ESF will start applying to new projects financed by the WB, the 

existing safeguard policies will continue to apply until 2023 to previously approved projects. 

The “WB Environmental and Social Policy for Investment Project Financing”, setting out 

WB’s own duties in investment project financing does refer to due diligence requirements in 

assessing the environmental and social risks and impacts, which include issues such as 

human security, non-discrimination, involuntary resettlement and protection of workers’ 

rights.728 Children are again referenced in the new WB ESF in relation to child labour, 

especially in its hazardous forms (under ESS 2 on Labour and Working Conditions) as well 

as among groups more vulnerable to marginalization and exclusion (A Vision for Sustainable 

Development, ESS 7 on Indigenous Peoples/Sub-Saharan African Historically Underserved 

Traditional Local Communities). Thus, binding commitments for borrowers regarding children 

are a function of age being considered a basis for so-called vulnerability or marginalization, 

and also linked to the prohibition of child labour. 

The new WB ESF does not as such call for abiding by internationally recognized 

fundamental human rights but ESS 1 on Assessment and Management of Environmental 

and Social Risks and Impacts makes a reference to borrower obligations under national law 

                                            
725 Here, the first objective of the ESS is listed as “ensur[ing] that the development process fosters full respect for 
the human rights, dignity, aspirations, identity, culture, and natural resource-based livelihoods of Indigenous 
Peoples/Sub-Saharan African Historically Underserved Traditional Local Communities”. (WB, “ESS 7. Indigenous 
Peoples/Sub-Saharan African Historically Underserved Traditional Local Communities”, in WB, “Environmental 
and Social Framework Setting Environmental and Social Standards for Investment Project Financing” (ESF), 4 
August 2016.) 
726 WB, “A Vision for Sustainable Development”, para 3. 
727 WB, “A Vision for Sustainable Development”, supra note 726. 
728 WB, “WB Environmental and Social Policy for Investment Project Financing”, para 4. 
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as well as international treaties and agreements “directly applicable to the project”.729 Given 

that all human rights treaties to which a borrower is party would be applicable to all projects 

that foresee an impact on human populations, this provision may provide an entry point for 

bringing human rights requirements into the WB assessment processes. This being said, 

what the direct applicability condition will amount to and whether it will be utilized to 

constrain the inclusion of human rights law into the ESS requirements remain to be seen. 

Accompanying the new WB ESF is the new WB Directive Addressing Risks and 

Impacts on Disadvantaged or Vulnerable Individuals or Groups, which gives WB staff an 

explicit mandate to conduct due diligence on the borrower’s ESF. Children are covered as 

belonging to disadvantaged or vulnerable groups, given that the Directive allows for age to 

be a consideration when assigning such status and points to the special situation of minors 

alongside elderly, especially when they are separated from families or other communal 

support structures.	730 According to the Directive, 

Through its due diligence, the task team ascertains whether: (i) the environmental and social 
assessment has properly identified the disadvantaged or vulnerable individuals or groups; 
and (ii) appropriate differentiated mitigation measures have been incorporated into project 
design and documented in relevant project documents so that adverse impacts do not fall 
disproportionately on the disadvantaged or vulnerable, and they are not disadvantaged in 
sharing any development benefits resulting from the project. This due diligence contributes 
to the Bank’s decision making as to whether or not to proceed with the proposed project.	731 

In addition, the task team is required to ensure that the participation of disadvantaged 

or vulnerable persons/groups in consultations is guaranteed.732 When the WB team identifies 

possible harm to disadvantaged or vulnerable individuals or groups, it is the Operations 

Environmental and Social Review Committee (OESRC) that decides whether and how the 

project will proceed and with what involvement from the team.	733 Although implementation 

will remain an important challenge, project-affected vulnerable or disadvantaged individuals 

or groups, including children, will now have a basis on which to seek redress for the 

decisions undertaken by the WB itself when they fall short of what is required by the 

Directive.  

Unfortunately, neither the Directive nor the new WB ESF recognize rights as the 

foundation of their obligation towards individuals or groups. Consequently, even when risk 

and impact assessments are undertaken and consultations are conducted; the protection 

                                            
729  WB Environmental and Social Framework (ESF), Environmental and Social Standard 1 (ESS.1) on 
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accorded to marginalized or vulnerable groups may fall below the threshold required by 

human rights standards. The new ESF also establishes a borrower obligation to provide an 

effective project grievance mechanism and creates the new WB’s corporate Grievance 

Redress Service (GRS). 734  The new ESF thus introduces intermediary remediation 

mechanisms and foresees the use of these project grievance mechanisms, local grievance 

mechanisms and the GRS and their exhaustion as requisite steps before being able to take 

concerns directly to the Inspection Panel.735 The role of the Inspection Panel in addressing 

management performance and compliance with the WB safeguard policies remains pivotal 

and is yet to be tested with respect to the new WB Directive Addressing Risks and Impacts 

on Disadvantaged or Vulnerable Individuals or Groups.  

A survey of self-regulation within different regional and global financial institutions in 

fact demonstrates that with respect specifically to the spectrum of children’s rights, the most 

readily accepted principles by regional and global financial institutions centres on the 

prohibition of harmful child labour. The WB’s new ESF under ESS 2 aims to “prevent the use 

of all forms of forced labor and child labor” in WB funded projects 736 . In addition to 

demanding the respect for human rights as a due diligence requirement under Performance 

Standard 1, IFC’s Performance Standards on Environmental and Social Sustainability also 

prohibits the employment of children in exploitative, hazardous or harmful labour by IFC 

clients.	737 In addition, the due diligence requirement for child labour is extended to the 

primary supply chain of IFC’s clients: 

Where there is a high risk of child labour or forced labour (footnote omitted) in the primary 
supply chain, the client will identify those risks ... If child labour or forced labour cases are 
identified, the client will take appropriate steps to remedy them. The client will monitor its 
primary supply chain on an ongoing basis in order to identify any significant changes in its 
supply chain and if new risks or incidents of child and/or forced labour are identified, the 
client will take appropriate steps to remedy them.738 

                                            
734 WB, “WB Environmental and Social Policy for Investment Project Financing” in WB, “Environmental and Social 
Framework (ESF)”, paras 60-61. 
735 WB, “WB Environmental and Social Policy for Investment Project Financing” in WB, “Environmental and Social 
Framework (ESF)”, para 61. 
736 WB, “Environmental and Social Standard 2 on Labor and Working Conditions” in WB, “Environmental and 
Social Framework (ESF)”, paras 17-19, 37, 39, 40. 
737 IFC, Performance Standard 2: Labor and Working Conditions”, in IFC, “IFC Sustainability Framework: Policy 
and Performance Standards on Environmental and Social Sustainability and Access to Information Policy”, 1 
January 2012, para 21. (The paragraph states: “The client will not employ children in any manner that is 
economically exploitative, or is likely to be hazardous or to interfere with the child’s education, or to be harmful to 
the child’s health or physical, mental, spiritual, moral, or social development. The client will identify the presence 
of all persons under the age of 18. Where national laws have provisions for the employment of minors, the client 
will follow those laws applicable to the client. Children under the age of 18 will not be employed in hazardous 
work. (footnote omitted) All work of persons under the age of 18 will be subject to an appropriate risk assessment 
and regular monitoring of health, working conditions, and hours of work.”) 
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On human rights more generally, IFC’s commitments under its Performance 

Standards reiterate the normative basis of the UN Framework and UNGPs: 

IFC recognizes the responsibility of business to respect human rights [meaning International 
Bill of Rights and the eight core conventions of the ILO] independently of the state duties to 
respect, protect, and fulfill human rights. This responsibility means to avoid infringing on the 
human rights of others and to address adverse human rights impacts business may cause 
or contribute to. Meeting this responsibility also means creating access to an effective 
grievance mechanism that can facilitate early indication of, and prompt remediation of 
various project-related grievances. IFC’s Performance Standards support this responsibility 
of the private sector. Each of the Performance Standards has elements related to human 
rights dimensions that businesses may face in the course of their operations. Consistent 
with this responsibility, IFC undertakes due diligence of the level and quality of the risks and 
impacts identification process carried out by its clients against the requirements of the 
Performance Standards, informed by country, sector, and sponsor knowledge.739 

Thus, the IFC foresees its role as a supervisory one, governed by due diligence 

requirements in ensuring that clients comply with their duties to avoid causing and 

contributing to adverse human rights impacts. Although the CRC is not considered by the 

IFC to be included in the definition of human rights that businesses have a ‘responsibility’ to 

respect, ILO Conventions 138 and 182 on Minimum Age and Worst Forms of Child Labour 

are comprised by the definition.  

Performance Standards apply to the direct project finance that IFC provides but not 

to projects financed through financial intermediaries. IFC also applies the IFC Exclusion list, 

which also applies to financial intermediaries. In addition, all financial intermediaries have to 

apply additional exclusions including “production or activities involving harmful or exploitative 

forms of forced labour/harmful child labour”.740 The IFC Exclusion List and the exclusion of 

products or activities involving harmful child labour (and harmful or exploitative forms of 

forced labour) are replicated in the safeguard policies of many regional or national financial 

institutions.741 

3.2.2.1.2 Regional Corporate-like Actors: Regional Development Banks 

Regional development banks operate very much in the tradition of the WBG but have 

shareholders that are concentrated on one region, although they may provide financing 

globally based on their political and economic engagements with different countries. In 

addition, these regional corporate-like actors may have different modalities of engagement 

with human rights at the self-regulatory level, depending on their mandate. The specific 
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engagement with children’s rights and safeguards for child-related impacts of financed 

projects or policies tends to be even more limited. 

The widest ranging human rights engagements by development finance institutions 

at the regional level are to be found in Europe. European Investment Bank (EIB) and 

European Bank for Reconstruction and Development (EBRD) both contain direct human 

rights provisions in their safeguard policies. EIB has committed to not “financ[ing] projects 

which result in a violation of human rights”,742 while EBRD’s Environmental and Social Policy	

recognises 

[T]he responsibility of clients and their business activities to respect human rights … . This 
responsibility involves respecting human rights, avoiding infringement on the human rights 
of others, and addressing adverse human rights impacts that their business activities may 
cause, or to which they may contribute.743 

The EIB Environmental and Social Principles and Standards (ESPS) are said to be 

“derived from EU policy and law”, including in addition to the Charter of Fundamental Rights, 

the environmental principles underlying the Treaty on EU744 , environmental and social 

policies contained in EU legislation in areas of Bank competence and work alongside other 

development commitments.745 The commitment to social and environmental issues is seen 

as an intertwined task: 

The EIB considers the relationship between the environment and social well-being, as well 
as the natural and built environment in its own right, in all the projects that it finances. As the 
social dimension is one of the pillars of sustainable development, social considerations have 
come to play a bigger role in the project-related activities of the Bank, notably when 
operating outside the EU. Drawing on the [EU] Charter of Fundamental Rights …, the Bank 
pays particular attention to the rights of disadvantaged groups, and the impacts that a 
project might have on people in both the workplace and the local community.	746	

The EIB claims that it “follows a rights-based approach” in assessing the social 

dimensions of a project, based on the Charter of Fundamental Rights and the UDHR.747 

                                            
742 EIB, “Statement of Environmental Principles and Standards (ESPS)”, 2009, in “The Statement – Preamble”, 
para 7. 
743 EBRD, “Environmental and Social Policy” (ESP), May 2014, para 9. 
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Beyond the EU and Enlargement Countries,748 EIB asserts that it bases its work on the 

human rights-based approach “mainstreaming the principles of human rights law into 

practices through the application of its Social Assessment Guidelines (SAGs)”.749 Although 

EU law does not legally apply outside of EU’s border, the EIB considers the standards set by 

EU law as its benchmark.750 EIB’s standards dictate that the bank will not finance projects 

that fail to meet the environmental and social requirements and comply with relevant EU 

legislation.751 Additionally, if EU standards in a given area are not sufficiently developed or 

comprehensive, the EIB may turn to other sources of “good international practice”.752  

The distinction between EIB activities within the EU and outside creates a two-tier 

human rights protection situation. While human rights within the EU are safeguarded by 

legislation at national and European levels, this level of standard is not carried over to the 

projects outside of the EU, as project sponsors financed by the EIB are required only to 

apply EIB’s “Social Assessment Guidelines” as set out in the relevant handbook.753 A further 

complication in terms of human rights protection arises from the fact that EIB is allowed to 

base its practice on “a common approach based on the relevant requirements of one of its 

financial partners” when projects are co-financed in collaboration with other institutions.754 

The practical implication is that the requirements of financial partners may not expressly 

require respect and protection of human rights or be as comprehensive in their treatment of 

social and environmental issues. This being said, the due diligence duty remains on the EIB 

as “any gaps between [EIB’s own environmental and social due diligence] and other lenders’ 

[need to] be duly accounted for”. 755  According to the EIB Environmental and Social 

Handbook, while all programs and projects within the EU have to be submitted to an 

environmental and social impact assessment (ESIA) in accordance with relevant EU 

legislation, programs or projects located outside the EU and Enlargement Countries require 

an ESIA only “if they are likely to have significant and material impacts and risks on the 

environment, human health and well-being and interfere with human rights”. 756  Impact 

                                            
748 In the EU and the Enlargement Countries, EU social requirements entail that all international human rights 
conventions ratified by the EU be adopted into national law – albeit within an allowed timeframe- and abided by. 
(EIB, “Statement of ESPS”, supra note 745, “The Statement”, 18, para 48.) 
749 EIB, “Statement of ESPS”, supra note 745, “The Statement”, 18, para 49. 
750 EIB, “Statement of ESPS”, supra note 745, “Background”, 8, para 19. 
751 EIB, “Statement of ESPS”, supra note 745, “The Statement”, 10, para 6. 
752 EIB, “Statement of ESPS”, supra note 745, “Background”, 9, para 22.  
753 EIB, “Statement of ESPS”, supra note 745, “The Statement”, 14-15, para 30. 
754 The Statement notes that in cases of projects co-financed with “other international public and private financial 
institutions”, WB Safeguard Policies may be followed for projects outside the EU. (EIB, “Statement of ESPS”, 
supra note 745, “Background”, 9, para 23.) 
755 EIB, “Environmental and Social Handbook - Version 9.0”, 2 December 2013, 15.  
756 The “significant and material” threshold is set but not defined in clear terms within the handbook. (EIB, 
“Environmental and Social Handbook”, supra note 755, 14, para 11). 
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assessment requirements include reporting on human rights impacts alongside other 

issues757 and it is at EIB’s discretion to require the project “promoter” to conclude a “stand-

alone human rights impact assessment”.758 

EIB’s standards define two types of mitigation hierarchies for environmental issues 

and human rights. The human rights mitigation hierarchy is based on “the principle of 

remedy rather than compensation”, requiring “the materiality of risk to affected persons” 

(rights holders) based on “likelihood, severity and frequency of human rights impacts 

anticipated”.759 The Handbook makes an intriguing normative suggestion, within its definition 

of human rights mitigation: 

In-depth assessment of the likelihood and severity of identified impacts is necessitated, so 
as to “prioritise actions to address actual and potential adverse human rights impacts (by) 
first seek(ing) to prevent and mitigate those that are most severe” … In further 
considerations of influence over potential impact borne and leverage over those able of 
effecting change should inform respectively attribution of responsibility and obligation for 
action. (Accent added) 

Although the document is intended as a guide for EIB and its borrowers, the fact that 

it links “influence over potential impact borne” and “leverage” with the attribution of 

responsibility and obligation demonstrates that even if the attribution of direct legal 

obligations to private actors may seem to create backlash at first sight, there is a more 

implicit acceptance of the fact that obligations may be attributed on the basis not only of 

direct causation but also of influence and leverage. 

As regards children and their rights, EBRD’s Performance Requirement 2 on Labour 

and Working Conditions has a section on child labour, outlying the duties of EBRD clients to 

abide by the highest degree of child protection prospects offered by national laws and 

international labour standards.760 Accordingly, clients are  

not [to] employ children in a manner that is economically exploitative, or is likely to be 
hazardous or to interfere with the child’s education, or to be harmful to the child’s health or 
physical, mental, spiritual, moral, or social development.761 

Even when the work is deemed non-hazardous, risk assessment and the monitoring 

of working hours and conditions, and health are required for young workers under 18 years 

of age.762 

EIB’s ESPS, on the other hand, refer to children within a number of different contexts. 

Firstly, in line with the ‘due deference to parents’ principle underpinning children’s rights, 

                                            
757 EIB, “Environmental and Social Handbook”, supra note 755, 14, para 11 
758 EIB, “Environmental and Social Handbook”, supra note 755, 14, para 11 
759 EIB, “Environmental and Social Handbook”, supra note 755, 6. 
760 EBRD, “ESP”, supra note 743, in ‘Performance Requirement 2’ , para 9.  
761 EBRD, “ESP”, supra note 743, in ‘Performance Requirement 2’, para 10. 
762 EBRD, “ESP”, supra note 743, in ‘Performance Requirement 2 on Labour and Working Conditions’, para 10. 
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impacts on parents’ aspirations about their children’s future are included within a broader 

definition of social impact.763 Secondly, EIB Environmental and Social Standard 7 focuses 

specifically on the “Rights and Interests of Vulnerable Groups”, defined as those “individuals 

or groups [that] may be less resilient to risks and adverse impacts than others” with children 

considered one such possible group.764  Rights of the child are considered among the 

“principal human rights” within the context of Standard 7, complemented by the recognition 

within this context of non-discrimination and equal treatment as fundamental human rights 

principles.765 Thirdly, Standard 8 on Labour Standards entails respect for ILO Core Labour 

standards, which include prohibition of child labour as per ILO Conventions 138 and 182.766 

The EIB’s protection of labour standards is more uniform than its protection of human rights 

given that the labour standards apply to all operations that the EIB finances are “throughout 

their entire lifecycle” without distinction of location within or outside the EU.767 According to 

the Standard 8, projects that “employ, use or benefit from harmful child labour” will not be 

financed by the EIB.768 In addition, the borrowers benefiting from EIB funding are required to 

report to the EIB about any persons under the age of 18 employed in the project, specifying 

the nature of their work and to abide by minimum age conditions.769 Fourthly, Standard 6 on 

Involuntary Resettlement requires that children’s specific needs be taken into account in 

ensuring that housing provided after resettlement is accessible.770 In addition, borrowers 

running projects are required to provide resettlement assistance that ensures affected 

                                            
763 The handbook bases the definition of social impacts on the use of the term by International Association of 
Impact Assessment (IAIA), as changes to people’s way of life (“how they live, work, play, and interact on a day-
to-day basis”); culture (“shared beliefs, customs, values, and language or dialect”), community (“its cohesion, 
stability, character, services, and facilities”); political systems (participation in decision-making, “level of 
democratization”); environment (“the quality of the air and water people use; the availability and quality of the 
food they eat; the level of hazard or risk, dust, and noise they are exposed to; the adequacy of sanitation, their 
physical safety, and their access to and control over resources”); health and holistic “physical, mental, social and 
spiritual” wellbeing; personal and property rights; fears and aspirations (including “aspirations for their future and 
the future of their children”) (EIB, “Environmental and Social Handbook”, supra note 755, 7). 
764 Other groups include “women, ... the elderly, the poor, ethnic, religious, cultural or linguistic minorities, or 
indigenous groups”. (EIB, “Environmental and Social Handbook”, supra note 755, 63.) 
765 This is the only direct reference to children’s rights. (EIB, “Environmental and Social Handbook”, supra note 
755, 65.) 
766 EIB, “Environmental and Social Handbook”, supra note 755, 70, para 6.  
767 EIB, “Environmental and Social Handbook”, supra note 755, 70, para 3.  
768 EIB, “Environmental and Social Handbook”, supra note 755, 72, para 17. (Exploitation of child labour is 
defined as “work by children that is economically exploitative or likely to be hazardous or that deprives children of 
their childhood, their potential and their dignity, and that is harmful to their physical and mental development” 
(para 19). 
769 The minimum age conditions taken as benchmarks, are those set out in ILO Convention No. 138, unless 
national legislation places more stringent conditions (EIB, “Environmental and Social Handbook”, supra note 755, 
72, para 20.) 
770 EIB, “Environmental and Social Handbook”, supra note 755, 53. 
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persons or groups have “safe and secure access” to “education for children and childcare 

facilities” in addition to other services and necessities.771 

The EIB is also bound by the EU Charter of Fundamental Rights in its decisions and 

operations,772 which reaffirms the rights contained inter alia in “international obligations 

common to the Member States, … the [ECHR], the Social Charters adopted by the 

Community and by the [CoE]” as well as ECJ and ECtHR case law.773 The “responsibilities 

and duties” corresponding to these rights are owed not only to EU citizens but also “to other 

persons, to the human community and to future generations”.774 Article 24 of the Charter on 

the rights of the child provides for the protection and care for a child’s well-being, the free 

expression of his/her views, to be “taken into consideration on matters which concern them 

in accordance with their age and maturity” and his/her “best interests [being] a primary 

consideration”.775 Article 32 of the Charter prohibits child labour and designates the minimum 

school leaving-age as the minimum threshold age for admission into employment.776 In 

addition, the article extends young people protection against economic exploitation and 

harmful and hazardous forms of labour.777 Article 35 states that “[a] high level of human 

health protection shall be ensured in the definition and implementation of all Union policies 

and activities”.778 According to Article 37, all policies of the EU must integrate “[a] high level 

of environmental protection and the improvement of the quality of the environment”.779  

EIB is a rather special case on account of its status as an institution of the EU, 

formally governed and bound by EU’s human rights commitments as set out in the Charter of 

Fundamental Rights as well as other internal regulations. EBRD, on the other hand, is on a 

par with its African, Asian and Inter-American counterparts, in terms of its reliance on self-

regulation that does not contain explicit human rights provisions. 

The self-regulatory framework of the AfDB Group is devised under the Integrated 

Safeguards System, which includes provisions for ensuring that AfDB funded projects and 

programs achieve their development objectives. In its Preamble, the AfDB’s Integrated 

Safeguards System underscores the indivisible nature of human rights to include economic 

                                            
771 These include food, clean water, sanitation, shelter, livelihoods, essential medical services and others. (EIB, 
“Environmental and Social Handbook”, supra note 755, 58, para 48.) 
772 Charter of Fundamental Rights of The European Union (2000/C 364/01), C 364/14 Official Journal of the 
European Communities, 18 December 2000, Article 51. (EIB Website, “The EIB approach to human rights”, 25 
May 2011, http://www.eib.org/infocentre/press/news/all/business-and-human-rights.htm.) 
773 Charter of Fundamental Rights of the EU, supra note 772, Preamble. 
774 Charter of Fundamental Rights of the EU, supra note 772. 
775 Charter of Fundamental Rights of the EU, supra note 772, Article 24(1) and (2), respectively. 
776 Charter of Fundamental Rights of the EU, supra note 772, Article 32. 
777 Charter of Fundamental Rights of the EU, supra note 772, Article 32. 
778 Charter of Fundamental Rights of the EU, supra note 772, Article 35. 
779 Charter of Fundamental Rights of the EU, supra note 772, Article 37. 
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and social rights and affirms its respect for “the principles and values of human rights as set 

out in the UN Charter and the African Charter of Human and Peoples’ Rights (The African 

Charter)”.780 In addition, member States are “encourage[d] … to observe international human 

rights norms, standards, and best practices on the basis of their commitments made under 

the International Human Rights Covenants and the African Charter …”. 781  As regards 

managing impacts on children, the objectives of Operational Safeguard 5 on Labour 

conditions, health and safety include “[a]lign[ing] Bank requirements with the ILO Core 

Labour Standards, and the CRC, where national laws do not provide equivalent protection” 

and to “[p]rotect the workforce from inequality, social exclusion, child labour, and forced 

labour”.782 The employment of children in work that is exploitative, likely to be hazardous, 

harmful or interfere with education is prohibited under this AfDB Operational Safeguard. The 

Integrated Safeguard Policy Statement also recognizes that “some categories of children” 

such as orphaned children or those that are homeless may figure among the most 

vulnerable populations with which the AfDB will engage.783 

A similar accent on individuals or groups that may be more vulnerable or 

marginalized and therefore require enhanced protection is to be found in the policies of the 

Asian Development Bank (ADB). ADB’s Safeguard Policy Statement (SPS) notes that 

environmental assessments conducted as a part of ADB’s project finance efforts will inspect 

whether “particular individuals and groups [such as inter alia children] may be differentially or 

disproportionately affected … because of their disadvantaged or vulnerable status”.784 If 

identified, such individuals or groups will benefit from “targeted and differentiated measures” 

to offset the disproportionate burdens from environmental impacts.785 In addition, ADB’s 

safeguards require that the ADB “[p]ay particular attention to the needs of vulnerable groups” 

including women and children in carrying out meaningful consultations in cases of 

involuntary resettlement.786 As is the case in other regional development finance institutions, 

ADB prohibits the funding of the “production or activities involving harmful or exploitative 

forms of forced labor or child labor”.787 

                                            
780 AfDB Group, “AfDB Group’s Integrated Safeguards System: Policy Statement and Operational Safeguards”, 
Safeguards and Sustainability Series Vol. 1, Issue 1, December 2013, “Preamble”, 1. 
781 AfDB Group, ““AfDB Group’s Integrated Safeguards System”, supra note 782. 
782 AfDB Group, ““AfDB Group’s Integrated Safeguards System”, supra note 782, 49. 
783 AfDB Group, ““AfDB Group’s Integrated Safeguards System”, supra note 782, 16. 
784 ADB, “Safeguard Requirements 1: Environment”, para 8, in ADB, “Safeguard Policy Statement”, June 2009, 
31. 
785 ADB, “Safeguard Requirements 1: Environment”, supra note 784. 
786 ADB, “2. Involuntary Resettlement Safeguards”, para 5, in ADB, “Safeguard Policy Statement”, supra note 
784, 16. 
787 ADB, “ADB Prohibited Investment Activities List”, in ADB, “Safeguard Policy Statement”, supra note 784, 76. 
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Inter-American Development Bank’s (IDB) Environment and Safeguards Compliance 

Policy, in contrast to its African, Asian and European counterparts, does not offer specific 

references to the special situation of children as a part of marginalized or disadvantaged 

groups or persons.	788 IDB does list, however, non-compliance with Fundamental Principles 

and Rights at Work including the “prohibition of child labor” as well as employment of those 

under 18 in “hazardous conditions …[or] at night” as a basis for excluding a possible 

operation from IDB Finance. 789  Nonetheless, IBD’s Operational Policy on Indigenous 

Peoples recognises the further disadvantaged situation of indigenous children, who are more 

at risk of malnutrition, school dropout, problems in access to education and healthcare. 

Consequently, it requires that IDB staff “support for the participation and leadership by, and 

protection of women, the elderly, youth and children, and for the promotion of equal 

rights”.790 However, there is no operational clarity into how and through what means that 

should be achieved. While there is no specific mention of children in the IDB Policy on 

Involuntary Resettlement, the Principles and Guidelines on Involuntary Resettlement note 

that the IDB must take into account “[t]he educational needs of the population” and time 

possible relocations so that they do not coincide with the school year, given that 

displacement creates real risks of interruption of schooling or drop-outs for children.791 

3.2.2.1.3 Domestic corporate-like actors: national development finance institutions 

From the rights-holder perspective, national development finance institutions offer 

more clarity in terms of how responsibility for actions and omissions may be conceptualized. 

In many cases, these institutions are both financially and politically controlled by State actors 

and cannot be claimed to have functional independence. In these cases, a given State’s 

domestic human rights legislation as well as its international human rights commitments may 

directly be invoked in response to actions and omissions of national development finance 

institutions. 

National development finance institutions provide development finance through 

corporate actors and financial institutions in developing countries. They are often owned by 

and a part of the State development cooperation structure, although they may be set up as 

private entities as is the case of UK’s CDC Group, a public limited company owned by the 

Department of International Development (DFID). Furthermore, these development finance 

institutions may be governed by hybrid structures that go beyond State institutions. US’s 

                                            
788 IDB, “Environment and Safeguards Compliance Policy”, 19 January 2006. 
789  IDB, “IDB Exclusion List - Non-Sovereign Guaranteed Operations and Trade Finance Operations”, 
https://indesvirtual.iadb.org/pluginfile.php/40739/mod_resource/content/0/recursos/EN/M2/exclusion_list.pdf. 
790 IDB, “Operational Policy on Indigenous Peoples and Strategy for Indigenous Development”, July 2006, 7. 
791 IDB, “Involuntary Resettlement in IDB Projects: Principles and Guidelines”, November 1999, 9. 
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Overseas Private Investment Corporation (OPIC)’s Board of Directors, for instance, has 

eight members from the private sector and seven from the federal government.792 Another 

example of hybrid governance is the Dutch development finance institution FMO, which is a 

public-private partnership with 51% of its shares held by the State of the Netherlands and 

49% of shares held by different large Dutch banks (41%), “employers’ associations, trade 

unions and approximately 100 Dutch companies and individual investors”.793 Meanwhile, 

Proparco, the private sector arm of France’s development cooperation agency Agence 

Française de Développement (AFD), has what is deemed “an uncommon governance 

structure” that incorporates representatives not only from its majority shareholder AFD and 

from French State institutions794 but also from French private companies and “African and 

Latin American institutions and companies”.795 These representatives sit at one of Proparco’s 

two decision-making bodies, the Board of Directors or the Advisory Investment Committee.796  

There is a wide margin of differentiation among national development finance 

institutions as regards the engagement with human rights and recognition of human rights 

duties. For instance, FMO (Netherlands) has a Human Rights Policy, which accepts FMO’s 

direct duty “to respect human rights, as well as the responsibility of FMO’s business 

clients”.797 The responsibility to respect is defined in the negative ‘do no harm’ sense, to 

avoid causing adverse human rights impacts and to address those that have been caused or 

contributed to.798 Echoing the UNGPs response to ‘responsibility’ in the ordinary sense, FMO 

bases the action required to undertake this responsibility on human rights due diligence, 

which is said to be driven by its Environmental and Social Policy, “which [in turn] is based on 

the IFC Performance Standards”.799 Germany’s KfW, on the other hand, does not have 

specific human rights policies applicable to its work. It is noted, however, that German 

Federal Ministry for Economic Cooperation and Development considers “the human rights 

practice and policy of […] partner countries” as “development policy criteria … to assess a 

country's eligibility for promotion”.800 France’s Proparco bases its environmental and social 

                                            
792 OPIC, “Board of Directors”, https://www.opic.gov/who-we-are/board-of-directors. 
793 FMO Website, “Shareholders”, https://www.fmo.nl/agm. 
794 These include inter alia representatives from the Ministry of Economy and Finance, and Ministry of Foreign 
Affairs and International Development, as well as a Government commissioner. 
795  Proparco Website, “Original Governance”, 
http://www.proparco.fr/lang/en/Accueil_PROPARCO/PROPARCO/Proparco_gouvernance.  
796 Proparco Website, “Original Governance”, supra note 795. 
797 FMO Website, “Environmental, Social and Governance Policy”, www.fmo.nl/estoolkit. 
798 FMO Website, “ESG Policy”, supra note 797.  
799 FMO Website, “ESG Policy”, supra note 797. 
800  KfW Entwicklungsbank Website, “Human Rights Activities”, http://www.kfw-
entwicklungsbank.de/ebank/EN_Home/Topics/Human_rights/Activities_of_KfW_Entwicklungsbank.jsp. 
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impact analysis on the requirements of AFD Group. On the social plan, the AFD Group’s 

environmental and social evaluation is supposed to comprise  

all the risks that are essential to the respect of fundamental rights of the human person, and 
that are covered by norms, texts and internationally recognized conventions: on human 
trafficking, sexual tourism, population displacement, forced labor, labor conditions, equality 
for disadvantaged or excluded groups (especially women), the non-respect for cultural 
diversity.	801  

The AFD Group incorporates “International ILO Conventions on human rights and 

labor rights, UN CEDAW, UDHR” as well as the WB Safeguard Policies and OECD 

Guidelines among the standards it purports to implement.802 In addition, Proparco takes into 

account “the principles common to European donors803, IFC’s Performance Standards, the 

ILO international labor standards, the FAO criteria, and basic principles such as those of the 

UDHR”.804 The IFC Performance Standards and ILO conventions are only applied when 

projects are considered to have “major E&S impacts”. 805  Otherwise, all projects are 

“assessed on the basis of the country’s national regulations”.806 UK’s CDC Group also uses 

its impact assessment procedures in relation to the UK Modern Slavery Act, in order to 

ensure that operations comply with ILO Convention No. 29 and 105 on Forced Labour and 

on its Abolition, respectively.807 

Self-regulatory frameworks of many national development finance institutions entail 

exclusion lists closely linked to that of the IFC. Germany’s DEG, FMO- Netherlands, 

France’s Proparco, UK’s CDC Group, Belgium’s BIO, Sweden’s Swedfund and numerous 

other development finance institutions use the Association of European Development 

Finance Institutions’ (EDFI) Harmonized Exclusion List.808 According to the “EDFI Principles 

for Responsible Financing”, all companies in which EDFIs invest are required to “comply with 

the legal and regulatory requirements in the jurisdictions where they operate”, operate with 

                                            
801 AFD, “Demarche de Maitrise des Risques Environnementaux et Sociaux des Operations Financées par le 
Groupe AFD”, 3/14, (translated into English). 
802 AFD, “Demarche de Maitrise des Risques Environnementaux et Sociaux des Operations Financées par le 
Groupe AFD”, supra note 801, 13/14. 
803 Association of European Development Finance Institutions (EDFI) have produced EDFI’s Harmonised ESG 
Standards as well as common principles entitled “Towards Sustainable Development – EDFI Principles for 
Responsible Financing”, 7 May 2009, 
http://www.proparco.fr/webdav/site/proparco/shared/ELEMENTS_COMMUNS/PROPARCO/Nos_partenaires/EDFI_Principles_
Responsible_Financing.pdf.  
804  Proparco Website, “Corporate social responsibility (CSR): a development issue”, 
http://www.proparco.fr/lang/en/site/proparco/Accueil_PROPARCO/financement-responsable/responsabilite-sociale-
environnementale. 
805 Proparco Website, “Assessing E&S Risks”, http://www.proparco.fr/lang/en/Accueil_PROPARCO/financement-
responsable/responsabilite-sociale-environnementale/evaluer-les-risques-es. 
806 Proparco Website, “Assessing E&S Risks”, supra note 805. 
807  CDC, “Modern Slavery Act Statement”, 24 May 2016, 
http://www.cdcgroup.com/Documents/CDC%20Modern%20Slavery%20Act%20Statement%20-
%20May%202016.pdf. 
808  EDFI, “Harmonized EDFI Exclusion List”, September 2011, 
http://www.swedfund.se/media/1122/harmonized_edfi_exclusion_list_2012.pdf. 
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“high standards of business integrity and corporate governance”, and “work over time 

towards relevant international best practice norms and standards”.809 From a child-specific 

viewpoint, this includes “production or activities involving forced labour or child labour” (in 

line with provisions of the ILO Minimum Age Convention). The investee companies are 

encouraged “to promote the same standards throughout their supply chains, e.g., with their 

contractors” and “to establish an open dialogue with their stakeholders on the environmental 

and social impacts of their business activities”.810 Other common principles require that 

EDFIs take “a preventive and precautionary approach” concerning the environmental and 

social impacts of their investments and that they mitigate or compensate for “negative 

environmental and social impacts [that] are unavoidable”.811 

3.3 Distribution of Obligations of Multiple Duty-Bearers 
The fundamental proposition in human rights law is that the domestic State is the 

primary duty-bearer for human rights obligations within its territory. The State as the primary 

duty-bearer must be able and willing to respect human rights itself, protect individuals and 

groups from encroachment of their rights by third parties and fulfil the rights in question. In 

essence, this presupposes the ‘strong’ State as the “motor behind realization [especially of 

economic, social and cultural] rights”.812 For millions of people around the world, that the 

State in which they live or of which they are citizens is able to function as a strong State with 

the full range of capabilities to respect, protect and fulfil its human rights obligations is yet 

another fiction. 

Even when the domestic State –as recognised under public international law- is 

unable to undertake its obligations due to de facto territorial restraints, the legal fiction of it 

being the primary duty-bearer seems to remain unaltered. For instance, in Ilaşcu and Catan 

cases, Moldova, after having lost effective control over the territory of Transnistria, was still 

considered by the ECtHR to have jurisdiction and its full range of obligations, although only 

the positive obligations were engaged: 

The Court considers that where a Contracting State is prevented from exercising its 
authority over the whole of its territory by a constraining de facto situation … it does not 
thereby cease to have jurisdiction within the meaning of Article 1 of the Convention over that 
part of its territory temporarily subject to a local authority sustained by rebel forces or by 
another State.  
 

                                            
809 EDFI, “Towards Sustainable Development – EDFI Principles for Responsible Financing”, 7 May 2009. 
810 EDFI, “EDFI Principles for Responsible Financing”, supra note 809.  
811 EDFI, “EDFI Principles for Responsible Financing”, supra note 809. 
812 Danilo Türk (UN Special Rapporteur on Problems, Policies and Progressive Measures relating to a More 
Effective Realization of Economic, Social and Cultural Rights), “The realization of economic, social and cultural 
rights: final report”, E/CN.4/Sub.2/1992/16, 1992, para 85. 
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Nevertheless, such a factual situation reduces the scope of that jurisdiction in that the 
undertaking given by the State under Article 1 must be considered by the Court only in the 
light of the Contracting State's positive obligations towards persons within its territory. The 
State in question must endeavour, with all the legal and diplomatic means available to it vis-
à-vis foreign States and international organisations, to continue to guarantee the enjoyment 
of the rights and freedoms defined in the Convention.813  

The ruling of the ECtHR did not introduce a qualification as to which of the two States 

was the primary duty-bearer in the context of the distribution of obligations between two 

States in the specific circumstances of occupation of a part of one State’s territory. It was, 

rather, implicit that the domestic State – in this case, Moldova – would continue in any case 

to be the primary duty-bearer. The conclusion was that the de facto situation resulted in 

constraining the scope of active obligations for Moldova. Similar questions about negative 

and positive obligations may arise in attempting to attribute and distribute human rights 

obligations to the territorial State and extraterritorial States.814 This aspect will not be treated 

here as extraterritorial human rights obligations lie beyond the purview of the study. 

International law as it is and the various normative frameworks examined here above 

bring us no closer to answering questions about how obligations are to be distributed when 

the reality of the existence of multiple human rights duty-bearers finally prevails over the 

legal fictions of States as being the only and of domestic States being the primary duty-

bearers. 

It is worth noting that children’s rights obligations may be distinguished from general 

human rights obligations in the way in which the CRC conceptualises duty-bearers. As 

previously mentioned, the CRC addresses the domestic State, extraterritorial States, parents 

or legal guardians as well as the extended family and community. Article 5 invokes the 

“responsibilities, rights and duties of parents or, where applicable, the members of the 

extended family or community as provided for by local custom, legal guardians or other 

persons legally responsible for the child” in guiding the child in the exercise of his/her rights. 

Under Article 18, parents or legal guardians are recognized as having the primary duty for 

raising the child, with the domestic State having an auxiliary duty to assist these 

parents/legal guardians as appropriate: 

[1.] … Parents or, as the case may be, legal guardians, have the primary responsibility for 
the upbringing and development of the child. … [2.] For the purpose of guaranteeing and 
promoting the rights set forth in the present Convention, States Parties shall render 
appropriate assistance to parents and legal guardians in the performance of their child-
rearing responsibilities and shall ensure the development of institutions, facilities and 
services for the care of children. … 

                                            
813 ECtHR, Ilaşcu and Others v Moldova and Russia, supra note 487, para 333. 
814 For a thoughtful and thought-provoking analysis of the attribution of human rights obligations to extraterritorial 
States, see: Vandenbogaerde, Towards Shared Accountability, supra note 507, 238-261. 
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Similarly, Article 27 places the “primary responsibility to secure, within their abilities 

and financial capacities, the conditions of living necessary for the child's development” on 

parents or others responsible for the child (Art. 27(2)), placing once more on States Parties 

the duty to “assist [them]… [and] in case of need provide material assistance and support 

programmes” (Art. 27(3)).  

CRC Article 4 sets out a duty on States parties to cooperate internationally for the 

realisation of children’s economic, social and cultural rights: 

States Parties shall undertake all appropriate legislative, administrative, and other measures 
for the implementation of the rights recognized in the present Convention. With regard to 
economic, social and cultural rights, States Parties shall undertake such measures to the 
maximum extent of their available resources and, where needed, within the framework of 
international co-operation.815 

Article 24 on the right to health, reiterates the call to engage in international 

cooperation in the realisation of the right (Art. 24(3)). Other articles also refer to international 

cooperation in the form of the sharing of know-how, information. In summary, the CRC 

assigns the domestic State a range of obligations as the primary duty-bearer in most fields 

but qualifies primary duties as belonging to parents/legal guardians as regards the rearing of 

and providing for children in line with the due deference principle as explored in Chapter 2.  

International cooperation and coordination is also covered under OPSC Article 10, 

with a view to achieve “for the prevention, detection, investigation, prosecution and 

punishment of those responsible for acts involving the sale of children, child prostitution, 

child pornography and child sex tourism” (Art. 10(1)), to assist child victims in recovery 

(Art.10(2)) as well as to “address the root causes, such as poverty and underdevelopment, 

contributing to the vulnerability of children to the sale of children, child prostitution, child 

pornography and child sex tourism” (Art.10(3)). Under OPAC, “the need to strengthen 

international cooperation” for the implementation of the OP is only noted in the Preamble. 

As elucidated by Vandenhole, while the references to international cooperation in the 

CRC and its OPs do not amount to a “general and undifferentiated legal obligation” to 

cooperate for the realisation of the rights contained in the CRC in third States, subsequent 

interpretation by the CRC Committee would suggest that specific obligations are incumbent 

on donor countries in their engagement with developing countries.816 In any case, even when 

international cooperation is considered an extraterritorial obligation, it would come only 

secondary to the obligations of the domestic State. 

                                            
815 CRC, Article 4. 
816 Wouter Vandenhole, “Economic, Social and Cultural Rights in the CRC: Is There a Legal Obligation to 
Cooperate Internationally for Development?”, International Journal of Children’s Rights, Vol. 17, 2009, 61-62. 
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The Convention does not purport to regulate the behaviour of corporate and 

corporate-like actors under inspection and CRC Committee’s interpretation has essentially 

remained true to the traditional conception of the domestic States as the primary duty-bearer 

for children’s rights. This being said, the CRC Committee has recognised complementary 

roles for international organisations and bodies, NGOs and civil society, the media, business 

enterprises both generally and as service providers alongside States in the realisation of 

children’s rights.	817 CRC Committee has designated a role for UN agencies, national human 

rights institutions and NGOs in providing information to the Committee on the 

implementation of the Convention both in legislation and in practice.818 In several of its GCs, 

the Committee has designated a role for mass media. For instance, the Committee 

recognised mass media’s role in the protection of women and children from harmful 

practices by raising awareness,  

in particular through access by women and children to information and material aimed at the 
promotion of their social and moral well-being and physical and mental health, in line with 
obligations under both Conventions that help to protect them from harmful practices.819 

The complementary roles of actors besides the domestic State have also been 

considered to involve obligations, responsibilities and compliance requirements. For one, the 

Committee has noted that extraterritorial States, in their capacity as donors, have obligations 

in “plann[ing], enacti[ng], execut[ing] and follow[ing] up” budget processes to further the 

realization of children’s rights.820 The Committee has also explicitly called upon “World Bank, 

private sources and foundations” to support programmes to protect children from all forms of 

violence.821 Likewise, all non-State actors involved in health promotion and services, are 

called on “to act in compliance” with CRC’s provisions.822 The “role and responsibilities of the 

private sector, including companies” have been explored by the Committee more generally 

in its GC 16 on the broader issue of State obligations on business and children’s rights (as 
                                            
817 CRC Committee has addressed international/intergovernmental organisations and bodies (GC 3 on HIV/AIDS 
and the rights of the child, CRC/GC/2003/3, 17 March 2003, para 41; GC 5, para 64; GC 7 on Implementing Child 
Rights in Early Childhood CRC/C/GC/7/Rev.1, 20 September 2006, para 43; GC 8 on The right of the child to 
protection from corporal punishment and other cruel or degrading forms of punishment, CRC/C/GC/8, 2 March 
2007, para 53; GC 16, paras 47-48; GC 13, para 10 and 74; GC 15 on the Right of the Child to the Enjoyment of 
the Highest Attainable Standard of Health, CRC/C/GC/15, 17 April 2013, para 77), financial institutions and 
donors (GC 13, para 74; GC 15, para 77; GC 19 on public budgeting for the realization of children’s rights, 
CRC/C/GC/19, 20 July 2016), NGOs and civil society (GC 3, para 42; GC 7, para 43; GC 8, para 53;  GC 13, 
para 10; GC 16, paras 47-48; the media (CRC Committee, GC 1, para 21; GC 5, para 70; GC 12 on the right of 
the child to be heard, CRC/C/GC/12, 20 July 2009, para 83; GC 15, para 77 and 84; GC 16, paras 58-60; GC 18 
on harmful practices, CEDAW/C/GC/31-CRC/C/GC/18, 14 November 2014, para 75), business enterprises 
generally (GC 15, para 77 and 80-83; GC 16, paras 62-65; GC 20 on the implementation of the rights of the child 
during adolescence, CRC/C/GC/20, 6 December 2016, para 48) and as service providers (GC 15, para 79; GC 
16, paras 33-34).  
818 CRC Committee, GC 8, supra note 817, para 53 and GC 13, supra note 417, para 10. 
819 CRC Committee, GC 18, supra note 817, para 75. 
820 CRC Committee, GC 19, supra note 817, paras 14-15. 
821 CRC Committee, GC 13, supra note 417, para 74. 
822 CRC Committee, GC 15, supra note 817, para 77. 
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analysed in Section 3.2.1.8) but also more specifically, for instance, in health promotion and 

services823 and in the context of children’s right to rest, leisure, play and recreation.824 Again, 

in addition to what is explicitly required in Article 24, Committee considers that mass media 

has a range of “responsibilities” (in the sense of duties) that entail negative and positive 

dimensions, including 

promoting health and healthy lifestyles among children; providing free advertising space for 
health promotion; ensuring the privacy and confidentiality of children and adolescents; 
promoting access to information; not producing communication programmes and material 
that are harmful to child and general health; and not perpetuating health-related stigma.825 

 

As can be seen, in addition to CRC spelling out duties for actors besides the State 

(parents, guardians, caregivers, media), the CRC Committee’s contextual interpretation of 

the Convention provisions reflects a broader duty-bearer base for children’s rights 

obligations. 

3.4 Intermediate Conclusions: Children’s Rights and CCLA 
Obligations 

The survey of existing normative frameworks that focus on CCLA duties in relation to 

human rights and children’s rights yields a somewhat fragmented picture. A first observation 

is that the human rights duties of corporations have featured more prominently in normative 

debates than those of corporate-like actors, and have correspondingly produced a more 

comprehensive set of standards, even when the implementation of such standards have 

remained by and large voluntary. Secondly, while these standards as included in the UNGPs 

or the OECD Guidelines have not revolutionized the human rights field in any major way or 

drastically improved respect for, protection of or fulfilment of rights, they have been adopted 

by a critical number of State and non-State stakeholders and are increasingly being used as 

benchmarks. Thirdly, the willingness of stakeholders to engage with and implement these 

human rights standards on business behaviour has served as a catalyser for the push to 

elaborate binding norms as well as the extension of the reach of such standards to specific 

groups of rights-holders such as children.  

The notion of corporate ‘responsibility’ to respect human rights as a complement to 

State obligations to protect from corporate-related human rights abuse is the extent to which 

duties for businesses have been espoused by the UN Framework and UNGPs. The OECD 

Guidelines, the ILO Tripartite Declaration, the CoE Recommendation all echo the 

differentiation of duties between businesses and States where they operate based both on 

                                            
823 CRC Committee, GC 15, supra note 817, para 77. 
824 CRC Committee, GC 7, supra note 817, para 7(b). 
825 CRC Committee, GC 15, supra note 817, para 84. 
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the extent of the duty (respect versus respect, protect and fulfil) as well as on the nature of 

the duty (softer worded ‘responsibility’ versus legally binding ‘obligation’). What is important 

and also relatively positive is the recognition that corporate ‘responsibility’ exists 

independent of State obligations; as such, corporate actors cannot hide behind a host 

State’s failure as a duty-bearer for their failure to discharge their duties. In fact, the notion of 

independent and ‘complementary’ responsibilities for businesses have been recognised, for 

instance, by IFC Performance Standards, which are applicable not only to the work of the 

IFC with its clients but also adopted by various regional and national development finance 

institutions. Such direct duties for corporate-like actors, whether softly worded in terms of 

‘responsibility’ or in the form of legally binding ‘obligations’, have not yet been recognised 

across the board. For some CLAs such as the World Bank (IDA and IBRD), an inertia and 

possible unwillingness to break free from traditional patterns of disengagement and to 

recognise duties (even using weaker terminology such as ‘responsibility’ in lieu of 

‘obligations’) for human rights might be discerned. Where human rights duties are explicitly 

acknowledged, they are usually deemed applicable to clients or borrowers (for instance, in 

the case of the EBRD). Nonetheless, many national development finance institutions in 

Europe have individually and collectively accepted a more direct engagement with human 

rights and recognized a requirement to comply with the law and regulations of host States. 

For the rather special case of the EIB, binding human rights obligations are a function of its 

status as an institution of the EU bound by the EU Charter of Fundamental Rights.  

The attribution of complementary but independent human rights duties to businesses 

have led to the two particular norms of due diligence and remediation gaining widespread 

acceptance with the adoption of the UNGPs. Due diligence and remediation as applicable 

standards were consequently taken up by the numerous frameworks seeking to regulate 

business behaviour, including children’s rights specific frameworks. While the norm of due 

diligence entails a clear, distinct and specific duty for CCLAs in question, remediation or the 

requirement to ensure access to remedy for rights-holders is diffused, creating a less 

specific duty on CCLAs as it also applies to States. Due diligence and remediation have in 

fact become norms denoting common standards for all CCLA activity and operations. Due 

diligence and remediation standards are a part of all business and human rights normative 

frameworks, including specific ones on children’s and business. In addition, all self-

regulatory frameworks surveyed have adopted due diligence as an anchor for responsible 
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financing and remediation is a key aspect of all regulatory frameworks, as attested by the 

various grievance mechanisms established under the auspices of different institutions.826  

One specific aspect of due diligence, namely the need to conduct impact 

assessments focusing on environmental and social effects, including human rights effects, of 

policies and projects, has become a central notion guiding the work of CCLAs in their 

operations as well as engagement with business partners. Defying the legal distinctions 

often made between businesses and financial institutions, the norms applicable to their day-

to-day responsible functioning are found to be common. 

While the issue of extraterritorial human rights obligations of States is a subject of 

inquiry in this study, it should be noted that both the Maastricht Guidelines and the current 

draft GC of the ESCR Committee on “State obligations … in the Context of Business 

Activities” ascribe obligations to regulate business activities both domestically to host States 

and extraterritorially to home States. Additionally, although CRC Committee’s GC 16 does 

not assert generally applicable extraterritorial obligations to regulate businesses, it 

emphasises that State jurisdiction in the CRC is not limited territorially and that States have 

such extraterritorial obligations specifically under OPSC Article 3 paragraphs 1 and 4. CoE’s 

Recommendation on human rights and business also makes an overture as regard 

extraterritorial obligations by placing a duty on home States as well as host States to require 

businesses to respect children’s rights in all their operations, although the home State 

obligation is qualified by the condition of appropriateness.827 

Children’s rights are only implicitly incorporated into the UNGPs alongside the rights 

of other groups susceptible to marginalization, entailing a heightened general duty correlated 

with marginalisation and disadvantage. The need for additional targeted or differentiated 

measures applicable to individuals or groups that are at a higher risk of marginalisation or 

disadvantage are also recognised by various CLA self-regulatory frameworks, including 

those of the WB, EIB, ADB and AfDB. As general frameworks on business and human 

rights, the OECD Guidelines and the CoE Recommendation share the UNGP’s premise that 

the rights of children entail a higher risk of negative impact and therefore require a 

heightened duty of due diligence as well as the possible application of additional standards. 

                                            
826 Of course, it must be noted that in practice many grievance mechanisms leave a lot to be desired due to the 
limitations in their mandates, the applicable range of remedies, the voluntary nature of the remediation process or 
the limited range of enforcement mechanisms for possible remediation measures.  
827 As noted in Section 3.2.1.9, the text notes that “Member States should require that business enterprises 
respect the rights of children [domestically] … and, as appropriate, throughout their operations abroad when 
domiciled in their jurisdiction” (CoE, “Recommendation on human rights and business”, supra note 672, para 61). 
The definition of this condition of appropriateness is not found in the Recommendation or in its Explanatory 
Memorandum. The result is that the extent and modalities of home State regulation of business operations 
abroad are ultimately left to the discretion of the home State itself. 
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Children’s rights specific frameworks on businesses build on the application of the general 

norms of due diligence and remediation to the particular situation of children when they are 

directly or indirectly concerned by business activity. Both the CRBP and CRC Committee’s 

GC 16 therefore stress the importance of children’s rights due diligence including through 

children’s rights impact assessments, and of child-friendly access to effective remedy.  

While child labour is the first and sometimes only aspect of the business – children’s 

rights relationship that consistently attracts scrutiny, OECD Guidelines, the CoE 

Recommendation, the CRBPs, CRC Committee’s GC 16 all recognize the broader relevance 

of business activity for children and their rights beyond the limited scope of child labour. On 

the other hand, children’s rights considerations have only been taken on board to a very 

limited extent in the self-regulatory frameworks of CLAs, even when these self-regulatory 

frameworks have been revamped recently to bring them in line with the realities of present 

day operations, as in the case of the WB ESF. Furthermore, where the legalization of 

children’s rights considerations has taken place through internal self-regulatory processes, it 

has remained limited to child labour in its hazardous or worst forms, including forced labour 

and commercial sexual exploitation as typified by the WB’s new ESF, the IFC Performance 

Standards, EBRD Performance Requirements, AfDB Operational Safeguards, ADB SPS, 

IDB Compliance Policy as well as by the EDFI Principles and Harmonized Exclusion List. 

As regards the distribution of human rights and children’s rights obligations, the 

normative frameworks on CCLA duties on human rights and children’s rights continue to 

view the domestic State as the primary human rights duty-bearer. Especially in the business 

and human rights domain, the notion of complementary ‘responsibilities’ for businesses 

presupposes that their duties come subsidiary to those of States, specifically of domestic 

States. 

From a process perspective, the ongoing competition between binding and voluntary 

norms and their respective proponents indicates that despite the continued resistance to 

recognising the need for human rights obligations that legally bind corporate and corporate-

like actors, norm entrepreneurs are working to push the boundaries of the law towards a 

more expansive definition of recognized human rights duty-bearers. The implications of this 

process are explored in Chapter 7. 

3.5 Attribution of Responsibility to Multiple Duty-Bearers 
The evaluation of existing scholarship and normative frameworks on the attribution of 

obligations, or the primary norms, is both conceptually and practically important for the 

attribution and distribution of responsibility, or the secondary norms. The primary norms, 

however, do not automatically prescribe the nature of the secondary norms as to how 
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responsibility should be envisaged in relation to situations involving multiple duty-bearers. 

The traditional account of international law on responsibility would dictate that any 

endeavour to attribute responsibility to an actor (usually a State) would commence invariably 

with the attribution of conduct for the wrongdoing to that actor. ARSIWA reduces this 

attributable conduct to the conduct of State organs, defined as “any person or entity which 

has that status in accordance with the internal law of the State”.828 The function of this State 

organ is of no importance.829 If this conduct of a State organ “is not in conformity with what is 

required of it by that obligation” at the time of the conduct, a breach is concluded to have 

taken place.830 According to ARSIWA the breach of obligations through a conduct or an “act” 

that has a continuing character results in the extension of the breach over the entire period 

of its wrongfulness.831 Maastricht Principles, on the other hand, link State responsibility not 

only to State conduct in breach of international human rights obligations but to the conduct 

(acts or omissions) of non-State actors controlled by the State as well as of persons or 

entities “empowered by the State to exercise elements of governmental authority”.832 For 

international organisations, the Articles on Responsibility of International Organisations 

(ARIO) echo ARSIWA and link the attribution of responsibility to two grounds: the attribution 

of the conduct to a given organisation and the characterisation of that conduct as an 

internationally wrongful act.833 ARIO, as noted in the Commentary by the ILC, contain only 

secondary rules and do not speak to “the existence or otherwise of any particular primary 

rule binding on international organizations”.834  

Both ARSIWA and ARIO have assigned responsibility to a State or international 

organisation for “aid or assistance in the commission of an internationally wrongful act” (or 

complicity, see Section 3.4) when that actor “(a) … does so with knowledge of the 

circumstances of the internationally wrongful act; and (b) the act would be internationally 

wrongful if committed by that [actor]”.835 Regrettably, the test for attribution of responsibility 

habitually stops at the point of the attribution of conduct. In real-life situations, however, 

there is often no clear single internationally wrongful act to attribute to a single actor. Often, 

there is a series of wrongful acts that come about through the involvement and contribution 

of several actors of different nature. Even when this is the case, there is often a strong pull to 
                                            
828 ILC, ARSIWA, supra note 587, Article 4.2. 
829 ILC, ARSIWA, supra note 587, Article 4.1. 
830 ILC, ARSIWA, supra note 587, Articles 12 and 13. 
831 ILC, ARSIWA, supra note 587,Article 14. 
832 The Maastricht Principles, supra note 504, Principles 11 and 12 respectively. 
833 ILC, Articles on the Responsibility of International Organisations (ARIO),  2011, Article 4. 
834 ILC, “General Commentary to the DARIO”, Draft articles on the responsibility of international organizations, 
with commentaries, 2011, available online at: 
http://legal.un.org/docs/?path=../ilc/texts/instruments/english/commentaries/9_11_2011.pdf&lang=EF, para 3. 
835 ILC, ARSIWA, supra note 587, Article 16 and ILC, ARIO, supra note  833, Article 14, respectively. 
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attempt to reconceptualise these scenarios to fit the conventional frameworks. According to 

Karavias, for instance, home and host States may be held responsible for wrongful corporate 

action based on the breach of their obligation of due diligence to regulate the conduct of 

corporate nationals or corporations operating within their jurisdiction, respectively.836 Public 

international law debates on responsibility (of States and international organisations), as 

evidenced by ARSIWA and ARIO, build on the premises that States are primary actors on 

the international plane and that other actors (namely, international organisations or 

corporations) can be addressed by international law only on the condition of being 

recognised as international legal persons.837 Having argued that these premises based on 

legal fiction are no longer analytically tenable or desirable, I find that responsibility as 

portrayed in ARIO and ARSIWA is insufficient in providing a sound framework for 

responsibility under human rights law. This failure of ILC’s principles to incorporate other 

types of actors such as individuals and non-State actors is also recognized by Nollkaemper 

and his co-authors in their examination of the state of the art of shared responsibility in 

international law.838 

Human rights responsibility may also be theorised on the basis of alternative 

conceptions that do not restrict responsibility to causality based on conduct and its 

attribution. Public international law frameworks on responsibility such as ARIO and ARSIWA 

are not frameworks on human rights responsibility. Therefore, their focus on the attribution of 

conduct and the resulting liability for damages do not cover the entire spectrum of what 

human rights responsibility commonly entails. In fact, responsibility based exclusively on 

direct causality is a very limited aspect of human rights responsibility. The UN Human Rights 

Committee concluded in Munaf v. Romania that when the “necessary and foreseeable 

consequence” of State conduct creates a risk for extraterritorial violations and this risk is 

known to the State party at the time, that “State party may be responsible for extraterritorial 

violations of the Covenant, if it is a link in the causal chain that would make possible 

violations in another jurisdiction.”839 The Committee’s reference to ‘links’ in the causal chain 

is a recognition that causality may be understood in less strict terms, covering a broader 

range of actions, decisions or omissions with foreseeable consequences. In Velásquez-

Rodríguez v. Honduras, the IACtHR concluded that a State’s international responsibility may 

                                            
836 Karavias, “Shared Responsibility and Multinational Enterprises”, supra note 585, 99. 
837 Even in discussions of how responsibility may be shared between a State and a non-State actor, the 
discussion first and almost requisitely centers on whether a given actor may be considered a subject, which 
would allow it to incur obligations under international law. (See: Karavias, “Shared Responsibility and 
Multinational Enterprises”, supra note 585, 100-102.) 
838 Nollkaemper and Plakokefalos, “Conclusions: Beyond the ILC Legacy”, in in Nollkaemper and Plakokefalos, 
Principles of Shared Responsibility, supra note 537, 359-361. 
839 HR Committee, Munaf v. Romania, CCPR/C/96/D/1539/2006, 21 August 2009, para 14.2. 
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be engaged in the case of violations caused by private entities or by unknown authors on a 

number of bases: “the lack of due diligence to prevent the violation or to respond to it as 

required by the Convention”840 and by failing to carry out the duty to investigate these 

violations in a serious and thorough manner.841 As such, even if the conduct itself is not 

attributable to an actor (directly or indirectly, through its agents), responsibility of that actor 

may still be engaged for failing to carry out its obligations to prevent and respond to the 

violation. Of course, the content of the “standard of ‘due diligence’” is critical given that it “is 

becoming the accepted benchmark against which state actions to prevent or respond to 

human rights and other violations originating in the acts of third parties are to be judged”.	842 

Echoing Gallagher, the effectiveness of secondary rules about the attribution of responsibility 

also depends on the clarity of primary rules about obligations.	843  

What is needed is to “mak[e] human rights law relevant to the nature of contemporary 

human rights violations”, 844 which may defy traditional patterns of causality that directly link 

a perpetrator with a violation (conduct). One such effort by Salomon in her work on global 

justice and poverty, contends that responsibility for violations of a systemic or structural 

nature such as those resulting from world poverty may be attributed not on the basis of 

conduct or “establishment of a direct causal relationship” but on the basis of the failure to 

carry out due diligence and conform to the standard of care. 845  Salomon’s alternative 

responsibility model rests on the “principle of common but differentiated responsibilities” for 

structural global problems such as world poverty and proposes four yardsticks for 

determining responsibility that may be summarised as contribution, control, capability, and 

interest: 
1. “the contribution that a state has made to the emergence of the problem”, 
2. “the relative power it wields at the international level that is manifested as influence over the 

direction of finance, trade, and development (effective control)”, 
3. “whether the given state is in a position to assist”, 
4. “on the basis of those states that benefit most from the existing distribution of global wealth 

and resources”.846  
 

                                            
840 IACtHR, Case of Velásquez-Rodríguez v. Honduras (Judgment), Series C No. 4. Case 7.615, 29 July 1988, 
para 172. 
841 IACtHR, Velásquez-Rodríguez v. Honduras, supra note 840, para 177. 
842  Anne T. Gallagher, “The Practice of Shared Responsibility in relation to Human Rights and Human 
Trafficking”, in André Nollkaemper and Ilias Plakokefalos (eds), The Practice of Shared Responsibility in 
International Law, Cambridge University Press, 2016, 565. 
843 Gallagher, “The Practice of Shared Responsibility in relation to Human Rights and Human Trafficking”, supra 
note 842.  
844  Margot E. Salomon, Global Responsibility for Human Rights: World Poverty and the Development of 
International Law, Oxford University Press, 2007, 182. 
845 Salomon, Global Responsibility for Human Rights, supra note 844, 186 – 187 (original emphasis). 
846 Salomon, Global Responsibility for Human Rights, supra note 844, 193 (footnotes omitted). 
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Clearly, responsibility for human rights violations may be theorized on different 

grounds than other internationally wrongful acts even if these conceptualizations are not 

mainstream views. Here, Clapham’s views on the applicability of the “complementarity” 

concept from physics to human rights responsibility are particularly thought provoking: 

The complementarity concept reminds us that the observation of an event depends on both 
the observer and the viewing apparatus. Complementarity allows us to see the multiplicity of 
actors involved in a human rights infringement. The act may give rise to responsibility for a 
state, an individual and an organization. The jurisdictional filter of an international or national 
court may blinker us from seeing the multiple overlapping layers of responsibility … State 
responsibility may arise because the behaviour of a state official is attributable to the state in 
question, or it could be that the state is accused of failing through omission to fulfil its 
positive obligations to protect someone within its jurisdiction, or to prosecute the alleged 
perpetrator. In short, international law provides that a single event can generate multiple 
violations by a range of actors. Detecting state responsibility or individual criminal 
responsibility does not foreclose the possibility that there have also been violations of 
international law by other entities.847 

Nollkaemper’s model of shared responsibility rests on contribution, in so far as 

“contributions to a harmful outcome trigger the legal responsibility of the authors of such 

contributions” wherein “causal contribution is only a necessary and not a sufficient 

condition”.848In addition, because Nollkaemper only inspects legal responsibility as currently 

accepted under what he calls the “law of international responsibility as formulated by the 

ILC”, he recognizes that many instances may fall beyond the scope of international law for 

the time being.849 Nollkaemper and Jacobs refer to the notion of “shared accountability” for 

“situations in which a multiplicity of actors is held to account for conduct in contravention of 

international norms, but where this does not necessarily involve international responsibility 

for internationally wrongful acts in its formal meaning”.850 

3.5.1 Legal Considerations of Responsibility for Multiple Duty-Bearers 

The proliferation of multilateral governance structures and the complex nature of 

economic transactions across the globe increasingly amount to situations where multiple 

duty-bearers are implicated in wrongdoing. On the ground, both States (in their territorial 

capacity or extraterritorially) as well CCLAs may be involved in the commission of a violation 

to varying degrees. Existing guidelines provided through ARSIWA and ARIO address neither 

the responsibilities of private businesses, for instance, nor the nature of responsibility when 

                                            
847 Andrew Clapham, “The Subject of Subjects and the Attribution of Attribution”, in L. Boisson de Chazournes 
and M. Kohen (eds), International Law and the Quest for its Implementation: Liber Amicorum Vera Gowlland-
Debbas, Brill, 2010, 56. 
848 Nollkaemper, “Introduction” in Nollkaemper and Plakokefalos, Principles of Shared Responsibility, supra note 
537, 9. 
849 Nollkaemper, “Introduction” in Nollkaemper and Plakokefalos, Principles of Shared Responsibility, supra note 
537, 11. 
850 André Nollkaemper and Dov Jacobs, “Shared Responsibility in International Law: A Conceptual Framework”, 
Michigan Journal of International Law, Vol. 34, 2013, 
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indirect involvement or contribution to the wrongdoing and not the particular conduct is 

attributable to a given actor. It has even been suggested that ARSIWA and ARIO do not 

cover the consequences of breaches with regard to individuals.851 In addition, the question of 

how multiple and diverse duty-bearers are to be assigned responsibility in a given situation 

where each duty-bearer contributes to the violation in a different way (some directly, others 

indirectly or through proxy) remains unanswered by the two sets of ‘Articles’. From a rights-

holder perspective, the complete picture of responsibility for violations can only be drawn 

when multiple duty-bearers implicated in a violation can be held distinctly accountable. The 

existence or construction of accountability structures for multiple duty-bearers is all the more 

crucial for rights-holders such as children who may not be able visible when their rights are 

breached or directly exercise their agency in seeking redress for these breaches due to 

social or legal constraints. As explored in Section 2.5.4, children often face serious 

impediments in having a public voice and accessing ex ante as well as ex post processes 

aimed at assessing, preventing or mitigating the impact of any given decision or action on 

their lives. When multiple actors negatively affect children’s rights in a given situation, either 

in a concerted or independent fashion, the lack of conceptual and practical clarity in how 

they will be held to account creates an additional layer of complexity. Finding the addressees 

of their rights claims in situations of multiple wrongdoers, places an insurmountable burden 

on children, who are often considered to lack legal competence. 

3.5.1.1 Responsibility of Private Business 

The CRC Committee’s GC 16 notes that given the complexities arising especially 

from global supply chains and contractual business operations, the impact of businesses “on 

children’s rights, whether positive or negative, is rarely the result of the action or omission of 

a single business unit”.852 In fact, different business units in various territorial jurisdictions 

may contribute to these impacts. There are two important issues to address in devising 

parameters for attributing responsibility to private business for children’s rights violations. 

The first issue is linked to the complexities arising from supply and value chains, creating 

physical and legal distances between duty-bearers and rights-holders. The second issue is 

that of the incorporation structure of a business enterprise, which may legally obscure the 

links between the violation and duty-bearers downstream. In practice, these two issues are 

                                            
851  Mirka Möldner, “Responsibility of International Organizations - Introducing ILC’s DARIO”, Max Planck 
Yearbook of United Nations Law, 16, 2012, 309 and Armin Von Bogdandy and Mateja Steinbruck Platise, “ARIO 
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intertwined but will be treated separately in the following section for purposes of analytical 

rigour.  

3.5.1.1.1 Corporate Structures and Responsibility  

Attributing responsibility directly to a business enterprise under international law is 

itself not straightforward. The outlook is further complicated when this business enterprise 

that is made up of several different legal entities in different territorial jurisdictions and the 

wrongdoing is linked to the activities/acts or omissions of one of these entities (subsidiaries) 

most likely incorporated and operating in a different territorial jurisdiction than its parent. 

Most complexities arise from two inherently related concepts: limited liability and the so-

called ‘corporate veil’. 

The doctrine of limited liability in domestic law amounts to the capping of the liability 

of a company’s shareholders commensurate with their investment or contribution in that 

company. In other words, according to this doctrine, “shareholders in a corporation may not 

be held liable for the debts of that corporation beyond the level of their investment”.853 

Accordingly, each self-standing business enterprise can be said to exist behind the 

‘corporate veil’, meaning that it exists separately as a legal person in its own right and that 

its shareholders are separated from the legal entity by this so-called ‘veil’. In reality, 

however, parent companies as shareholders may and do exercise different degrees of 

influence over their subsidiaries. In fact, many TNCs operate as one large corporate tree 

with a trunk, branches and leaves, where each branch and even each leaf might be a 

separate legal entity in different domestic jurisdictions.  

The doctrine of limited liability may become problematic from the point of view of 

responsibility for human rights violations, particularly if limited liability doctrine is used to 

shield parent companies from responsibility for violations committed or contributed to by their 

subsidiaries/affiliates. Here, the incorporation structure of a group of companies may create 

different self-standing legal persons recognized in different jurisdictions with no direct control 

by the parent company from a legal perspective. When human rights are breached by the 

actions/omissions of a subsidiary, parent companies may be contributing to the harm or 

simply be associated with the subsidiary.854 As ‘corporate veil’ is the general rule in corporate 

law, ‘piercing or lifting the corporate veil’ is only confined to exceptional circumstances. 

According to the ICJ, these include the prevention of “misuse of the privileges of legal 
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personality” as well as the “prevent[ion] of evasion of legal requirements or of obligations”.855 

In Barcelona Traction, the ICJ also noted a general consideration about the evolution of law 

in the face of “economic realities” in order to “provide protective measures and remedies in 

the interests of those within the corporate entity as well as of those outside who have 

dealings with it”.856 Given this need for evolution to accommodate current realities, “the 

independent existence of the legal entity cannot be treated as an absolute”.857 In practice, 

however, both domestic and international courts have been hesitant to lift the proverbial 

‘corporate veil’. 

The cases against Royal Dutch Shell in the Netherlands for oil spills in the Niger 

Delta brought by Nigerian farmers and environmental NGOs demonstrate that although 

courts may traditionally be reluctant to lift the corporate veil, the legal process in a 

constructivist sense may play out differently overtime. In one of the original cases against 

Shell, Oguru et al v Shell Plc., for instance, the District Court of The Hague dismissed the 

claim against parent company Shell Plc.	858 The Court listed three criteria based on tort law 

from a 1990 ruling of the English House of Lords (Caparo Industries Plc. v Dickman) on the 

duty of care: 

(i) the foreseeability for the defendant that the plaintiff would suffer damage; 
(ii) the proximity between the plaintiff and the defendant; 
(iii) whether it is fair, just and reasonable to assume that a duty of care exists in a specific 
situation.859 

The Court concluded on the basis of these three criteria that in the case “a duty of 

care on the part of the parent companies of the Shell Group” could not be “fair[ly], … 

quick[ly] and reasonabl[y]” argued.860 While the foreseeability of damage should be an 

important consideration in the attribution of responsibility, the proximity criterion is no longer 

in line with current economic realities given that the “activities [of businesses] can equally 

affect the right of people far away from the source” and that proximity is not an accurate 

reflection of “whether or not a human rights impact falls within” a given company’s 

obligations.861 This lower court delivered similar judgments in other cases on the oil spills in 

2013.  
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In Akpan, the only case in which the district court found grounds for liability for tort of 

negligence was related to Shell’s wholly owned subsidiary Shell Petroleum Development 

Company of Nigeria Ltd (SPDC), based on a violation of its duty of care.862 Significantly, 

even if the liability of the parent company was eventually not established, the court reasoned 

that claims against both the Dutch parent company and its foreign subsidiary could be 

brought before a Dutch court as long as “the claims against the parent company and its 

subsidiary [were] … connected and … based at least in part on the same legal claim”.863 A 

Dutch appeals court overturned the dismissal of claims against the parent company Royal 

Dutch Shell Plc. for the oil spills on 18 December 2015, concluding that the Dutch court had 

international jurisdiction to hear claims against both the parent company and the subsidiary 

and ordering Royal Dutch Shell to provide access to documents for the Court and the 

plaintiffs to assess the causes of the oil spills and whether the parent company high-level 

management had knowledge of the events in question.864 The appeals court’s reasoning in 

why Shell as the parent company may be assessed for liability notes that a duty of care 

exists also for the parent company: 

Considering the foreseeable serious consequences of oil spills to the local environment from 
a potential spill source, it cannot be ruled out from the outset that the parent company may 
be expected in such a case to take an interest in preventing spills (or in other words, that 
there is a duty of care in accordance with the criteria set out in Caparo v Dickman [1990] 
UKHL 2, [1990] 1 All ER 56), the more so if it has made the prevention of environmental 
damage by the activities of group companies a spearhead and is, to a certain degree, 
actively involved in and managing the business operations of such companies, which is not 
to say that without this attention and involvement a violation of the duty of care is 
unthinkable and that culpable negligence with regard to the said interests can never result in 
liability.865 

Beyond the duty of care, in cases where the parent corporation retains a 

considerable degree of control over the decision and policy-making processes of a 

subsidiary, the corporate veil may no longer shield the parent from direct responsibility for 

the wrongdoings of the subsidiary by virtue of its ‘contribution’ to this wrongdoing. Even 

when a parent company sets up its subsidiary as a separate entity in its decision and policy-

making capacity, this may be problematic from a human rights angle:  

                                            
862 District Court of the Hague, Friday Alfred Akpan and Vereniging Milieudefensie v. Royal Dutch Shell Plc and 
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[T]he core company sets up a separated entity in a dangerous environment (poorly 
governed developing country) and lets it loose with a certain mandate (profit-making) 
without any checks and oversight over subsidiary activities. Such an autonomy-granting 
decision creates risks for right holders overseas.866 

Mares argues that the parent company should be held responsible “under a due 

diligence standard” for this initial decision to set up a separate subsidiary and grant it 

autonomy.  The parent company’s responsibility is thus engaged on the basis of its conduct 

by ‘commission’, or more simply put, action: “The parent company acted when it set up the 

subsidiary and then left it to its own devices in an environment riddled with risks of human 

rights abuses.”867 In addition, the parent company “retains some responsibility for … on-

going oversight” having made the decision that creates risks for rights holders abroad,868 

especially when these risks are foreseeable and likely to be unremedied if resulting in rights 

violations.869 

3.5.1.2 Responsibility of Global and Regional Financial Institutions 

Financial institutions of global and regional nature are participants in the 

transnational legal process in their own right although they are established through 

intergovernmental contractual means. Attribution of responsibility to global and regional 

financial institutions for children’s rights violations may also entail the attribution of 

responsibility to member States of the institution for their role in a wrongful act. Whether 

responsibility is attributed only to the financial institution itself or also to its Member States 

have important repercussions for the distribution of responsibility among the different duty-

bearers involved in a given case. 

3.5.1.2.1 Member State Responsibility and Joint Responsibility 

The rule is that when a financial institution of global or regional nature that has State 

party members breaches its children’s rights obligations by directly committing violations or 

contributing to violations, it is attributed responsibility separate from its Member States. 

Ryngaert and Buchanan have identified the three exceptional grounds for member State 

liability “on the basis of general rules of attribution” as “direction and control”, “coercion” and 

“acceptance of responsibility” 870  and three other exceptional grounds on the basis of 

“wrongful acts committed in connection with an act of the organization”, including “aid or 

assistance”, “circumvention of international obligations” and “reliance on Member State 
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responsibility” by an injured party.871 They maintain that, beyond these grounds, there is no 

general acceptance in the current reading of public international law of automatic Member 

State responsibility in relation to wrongful acts of international organizations to which they 

are members simply on the basis of membership.872 While Ryngaert and Buchanan consider 

the enumerated bases for additional Member State responsibility for acts of international 

organisations as exceptional, these bases would in fact be able to cover many situations 

where injured rights-holders would be prompted to seek remedies from both sources. 

When the responsibility of both the international organisation and its Member States 

is engaged, it is engaged on the basis of either secondary or concurrent responsibility. The 

distinction between secondary and concurrent liability is that in the former case, “a third party 

with a legal claim against an international organization would first be required to pursue its 

remedy against the organization” and in the latter, “at its election, against either the 

organization or the Member States”.873 Stumer argues that member State responsibility, in 

either variant, is “not inconsistent with the separate personality of an international 

organization” and that it also does not “restrict the independence of international 

organizations”. 874  Ryngaert and Buchanan, on the other hand, reflect the mainstream 

thinking, contending that insisting on secondary or concurrent member State responsibility 

for “the acts of an organization by virtue of membership alone” may be potentially 

detrimental to the efficiency and independence of the organisation.875 

Sarooshi discerns three models of Member State conferral of powers and 

competences to international organisations: agency, delegation, and transfer.876 An agency 

relationship (with a principal and an agent) is characterized by the separate legal personality 

of the Member States and the international organization as well as the consent by both 

parties of the organization’s exercise of agency on behalf of the member.877 In terms of 

responsibility, this means that the acts of the agent will result in the responsibility of the 

principal insofar as these acts fall under the powers conferred to the agent. When Member 

States’ delegate powers and competences to international organisations, they retain the right 
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to exercise such powers and competences concurrently with these organisations and would 

therefore not incur responsibility for the wrongdoings of the latter.878 On the other hand, when 

they transfer powers and competences to international organisations (which is deemed a 

rather exceptional situation), they may incur primary or secondary responsibility based on 

the extent of their transfer of powers.879 According to Sarooshi, for instance, a Member 

State’s greater degree of conferral of powers and competences to an international 

organization results in diminished “degree of direct control that States are allowed to exert 

over the organization’s exercise of powers, outside the confines of the organization’s 

decision-making processes”.880 Thus, while Member State responsibility is unequivocally 

engaged with respect to the State’s role in the decision-making process, its responsibility 

may be less consequential in the execution of these decisions if the powers relating to the 

execution of the decisions have been conferred to the organisation itself.  

Bringing regional or global financial institutions into the circle of children’s rights duty 

bearers requires critical reflection on mainstream thinking as it cannot be done directly 

through becoming party to international children’s rights conventions (namely, the CRC, ILO 

Conventions No. 138 and 182). Maastricht Principles reaffirm as does CRC Committee’s GC 

16881 that a State continues to bear responsibility for “its own conduct in relation to its human 

rights obligations within its territory and extraterritorially” as a member of an international 

organisation. 882  As such, member States are responsible for their contribution to the 

decision-making process within an international organisation for decisions resulting in 

violations while the international organisation itself is responsible for the impacts caused on 

the ground as a result of the implementation of this decision. Thus, de lege ferenda, the 

greater the influence a State wields and the greater its contribution to an organisation’s 

decision-making, the greater the responsibility it should incur as a result of any wrongdoing 

stemming from the organisation’s operations based on those decisions. While the traditional 

account of public international law bases this status as a separate international legal entity 

on an international organisation’s acquisition of legal personality883, the argument here is that 

separate legal status originates from the fact that these international organisations 
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participate in the legal process as separate entities and are recognized as such by other 

participants. 

ARIO envisages “joint responsibility of an international organization with one or more 

States” in cases where an international organization’s responsibility is engaged “in 

connection with the act of a State” or when a State’s responsibility is engaged “in connection 

with the internationally wrongful act of an international organization”. 884  This joint 

responsibility is based either on individual responsibility of all the actors involved885 or on 

subsidiary responsibility, where “the invocation of the primary responsibility has not led to 

reparation”.886 The commentary to ARIO Article 48 references the ECJ Parliament v. Council 

case,	887 where the Court declared for mixed cooperation agreements that both the European 

Community (now EU) and its member States were “jointly liable” for the fulfilment of 

obligations arising from commitments the European Community had undertaken.888 ECJ’s 

decision in Parliament v. Council underscores the importance of the initial legal arrangement 

between the international organisation and its member States and whether this arrangement 

clarifies how responsibility for the performance of obligations is apportioned.889 

3.6 Distribution of Responsibility 
The attribution of responsibility answers the question of whether a given actor or 

‘participant’ is responsible for a given children’s rights violation. When, however, more than 

one participant bears legal responsibility for a given violation, the attribution of responsibility 

does not automatically provide guidance on how that responsibility is to be apportioned 

between these participants. Parameters for allocating responsibility to multiple actors of 

diverse nature need to respond to the differences between the actors (such as State versus 

non-State) as well as to the differences in circumstances around the attribution of 

responsibility (such as, direct versus indirect links, member State versus financial institution). 

When the responsibility of more than one actor is engaged, this responsibility may be 

engaged either on the basis of independent individual responsibility of each actor or on the 

basis of joint/shared responsibility in the case of inseparable responsibility of the different 

actors involved. The independent individual responsibility of different actors is often termed 
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‘concurrent responsibility’, while inseparable responsibility of multiple actors is termed ‘joint 

or shared responsibility’. 

Taking the ILC’s ARIO and ARSIWA as starting points would require the attribution of 

conduct as a first step in assigning responsibility. But as Ahlborn notes, “from the 

perspective of the injured party” it might often be unclear whether a conduct can be 

attributed to a given actor, i.e. if that actor has “the capacity to commit the wrongful act in 

question, based on control over his her own conduct”.890 This is especially true when the 

injured party is seeking a remedy from an international organization and/or its members.891 In 

order to place the burden of proof on the duty-bearer that is a potential wrongdoer and not 

the injured right-holder, Ahlborn suggests the use of “the principle of joint and several 

responsibility”.892 In agreement with Ahlborn, Stumer concludes that “joint and several liability 

would not necessarily result in the elimination of cost-spreading between States” given that 

those pursued by injured parties for the full costs of the wrongdoing could “maintain an 

action against the other Member States to enforce their contribution”.893 However, for both 

analytical and practical reasons, the use of a shared responsibility model for human rights 

violations based on joint and several liability as a distributional principle is fraught with 

difficulty.  

The principle of ‘joint and several liability’ is essentially imported from tort law. As a 

principle, it is linked not to the distribution of responsibility as such but to the distribution of 

damages, once this responsibility (or in tort law terms, liability) is ascertained as belonging to 

several tortfeasors. The three possible bases for the attribution of damages to a given actor, 

according to the Principles of European Tort Law (PETL), are the causation of the fault 

through conduct, causation of the fault through abnormally dangerous activity or the 

causation of the fault by an auxiliary “within the scope of his functions”.894 Causation is 

defined in the PETL as “an activity or conduct … in the absence of [which], the damage 

would not have occurred”.895 Once an actor is attributed the damage, liability of that actor for 

compensation of the damage is engaged. As a synonym for joint and several liability, the 

PETL refer to “solidary and several liability”.896 In this configuration, the victim is able to claim 
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the full compensation from any of the multiple tortfeasors897 and each of the tortfeasors will 

be able to seek to recover the damages paid to the victim from other tortfeasors in return.898 

Analytically, the notion of responsibility for violations under human rights law is linked 

to accountability, which is a broader concept than “damages” or “reparations”. According to 

one account,  

Accountability has a corrective function, making it possible to address individual or collective 
grievances, and sanction wrongdoing by the individuals and institutions responsible. 
However, accountability also has a preventive function, helping to determine which aspects 
of policy or service delivery are working, so they can be built on, and which aspects need to 
be adjusted. Accountability principles and mechanisms can improve policymaking by 
identifying systemic failures that need to be overcome in order to make service delivery 
systems more effective and responsive.899 

The characterization of responsibility for human rights violations – inspired by tort 

law- as joint and several does not in any way enhance accountability for human rights 

violations. Practically, “in the decentralized international legal system”, it is unclear how the 

duty-bearer held responsible for the entire violation could then demand from other duty-

bearers to share that responsibility.900  

Seeking to assess the normative grounds for the distribution of shared responsibility, 

Nollkaemper and Jacobs have come to the conclusion that different scenarios may be 

applicable to the contribution of multiple actors (in their case, States) to a harmful outcome 

and that the corresponding responsibility may be conceptualized both through legal and non-

legal notions. 901  One distinction they draw is between cumulative and cooperative 

responsibility. In the case of cumulative responsibility, each actor’s individual action or 

omission results in the harmful outcome but this outcome is cumulated when several actors 

engage in the same type of action or omission, without engaging in a concerted act or 

omission. In cooperative responsibility, “two or more actors stand in some relationship to 

each other, and the conduct or omission of one influences the conduct or omission of the 

other(s).”902 Of course, in either case, it is not entirely clear how responsibility would be 

allocated. Nollkaemper and Jacobs sketch out a number of different considerations that 

might have a bearing on how a distributive normative framework may be set for shared 
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responsibility. These include “obligations”, “causation”, “contributions”, “role of power” and 

“fairness”.903  

Obligations: The content of primary obligations becomes significant in the 

distribution of responsibility as “[n]ot all contributions made by members of a collective are 

legally equally relevant”. 904  There may, accordingly, be different levels of responsibility 

assigned to an actor when the international law obligations are conceptualized in hierarchical 

terms or when there is a stronger factual link between one actor and the harm in question. 

Causation: The causation question is important in delineating “who contributed what 

to the harm” in order to seek what may be a proportional distribution of responsibility.905 Of 

course, because causation of the harm and its different parts may not be so readily 

decipherable in human rights-related situations, its applicability remains rather limited. 

Contributions: Although related to the issue of causation, the focus on contributions, 

according to Nollkaemper and Jacob, centres on the “nature of contributions to the harm”, 

which may be useful in demonstrating the magnitude of the contributions as well as whether 

the contributions are of a structural, and therefore, more serious nature.906 

Role of power: Nollkaemper and Jacob define power in what would be a realist 

conception in IR literature, as “the ability of a state to influence or control other actors, and 

thereby get another actor to do what it wants, if necessary even against its will”.907 They use 

power to refer to two different conditions. Firstly, power denotes the domination of one actor 

of another, making the harmful actions of the dominated actor a consequence of domination 

by the powerful actor. Secondly, power is a mark of capacity, which, according to the 

authors, is more an expression of who ought to ensure that international rules are respected. 

Thus, linking power to responsibility may in turn de-link blame from wrongdoing and the 

wrongdoer. 

Fairness: Fairness or equity is posited as a non-legal but ultimately moral basis on 

which responsibility may be distributed. Fairness may be used in designing primary norms, 

in the form of obligations, or secondary norms, such as norms to be used ex post for the 

distribution of responsibility. 

Ultimately, the five different bases proposed on which the distribution of responsibility 

may be designed –at least from a theoretical perspective- do not resolve the question of 

what the secondary norms for distribution ought to be. They do provide useful tools to think 
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about distribution and to road test the applicability of these legal and non-legal notions to 

real life situations. As Nollkaemper and Jacobs point out: 

[E]volution of the law of international responsibility therefore depends on a combination of 
factors and a meeting of minds between those who reflect on the law in an academic and 
theoretical setting and those who are called upon to amend and implement it.908 

The distribution of responsibility is in fact another beast altogether, especially as 

regards its practice. Although bases for attributing responsibility may be set out and 

recognized in theory, their translation into practice through interpretation and application is 

not guaranteed.909 Gallagher notes, for instance, that despite the normative recognition of 

“the plurality of obligations and the probability of multiple contributors” to a wrongdoing, the 

practice of attributing responsibility in the field of human trafficking remains afflicted by 

discrepancies in interpretation, implementation and fragmentation of compliance 

mechanisms and processes.910 

The issue of attributing and distributing responsibility for wrongdoings in relation to 

the business impact on human rights is quite possibly one of the areas where discrepancy 

between normative frameworks and their application is greatest. The possible ripple effects 

of global transactions by MNEs may lead to a multiplicity of wrongdoings by multiple 

actors.911 Yet, questions of legal personality and subjecthood under traditional conceptions of 

public international law often allow MNEs to escape an assessment of responsibility in 

adjudicatory fora when domestic courts prove ineffective in providing accountability. Amao 

concludes, for instance, that with no binding secondary rules of responsibility applicable to 

MNEs at the international level and a lack of international adjudication body overseeing MNE 

responsibility for violations of international law, the only foreseeable option remains the soft 

law frameworks such as the UN Framework and UNGPs, and OECD Guidelines.912 These 

soft law frameworks, however, lack clarity as regards how they are to be translated into rules 

that govern the attribution and distribution of responsibility for violations when they take 

place on the ground.  

                                            
908 Nollkaemper and Jacobs, “Introduction: mapping the normative framework”, supra note 901, 34-35. 
909 Gallagher, “The Practice of Shared Responsibility in relation to Human Rights and Human Trafficking”, supra 
note 842, 565. 
910 Gallagher, “The Practice of Shared Responsibility in relation to Human Rights and Human Trafficking”, supra 
note 842, 581. 
911  Olufemi Amao, “The Practice of Shared Responsibility in relation to Multinational Corporations”, in 
Nollkaemper and Plakokefalos (eds), The Practice of Shared Responsibility in International Law, Cambridge 
University Press, 2016, 799. 
912 Amao, “The Practice of Shared Responsibility in relation to Multinational Corporations”, supra note 911, 819 - 
821. 
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3.7 Intermediate Conclusions: CCLA Responsibility 
Public international law frameworks ARSIWA and ARIO treat responsibility for 

internationally wrongful acts involving multiple wrongdoers when these wrongdoers are 

States or have State members and are recognised as international legal persons. However, 

both frameworks have limited usefulness for human rights violations involving multiple duty-

bearers and hence, wrongdoers for the simple reason that they are focused on the 

attribution of conduct and the designation of the conduct as an internationally wrongful act in 

attributing responsibility. For instance, human rights treaty bodies and human rights courts 

have looked beyond strict causality to link responsibility to failures to carry out obligations to 

prevent harm arising from the conduct of third parties or to regulate third parties, for 

instance, inter alia through failing to act with due diligence. Moreover, responsibility for the 

violations especially of economic, social and cultural rights in the contemporary setting also 

have to reckon with the varying degrees of contribution to harm by actors involved. In 

addition to the limited usefulness of causality in assigning human rights responsibility, the 

fact that some of the wrongdoers are not States or traditionally recognised to have 

international legal personality creates additional barriers for rights-holders in asserting 

accountability claims. 

The frequently drawn legal distinction between corporations and corporate-like actors 

such as financial institutions that are also considered international organisations with 

separate legal personality is consequential in relation to mapping issues of responsibility. 

This is because responsibility under international law for the acts or omissions of 

international organisations is far more developed than what is offered for corporations. For 

actors falling within the definition of international organisations, responsibility is structured in 

a three-fold fashion: that organisation’s own responsibility, member State responsibility or 

joint responsibility. The attribution of responsibility to international organisations separate 

from their member States is believed to be a straightforward exercise when the institutions 

themselves commit or contribute to violations. Automatic State responsibility for the acts or 

omissions of international organisations is highly contested in public international law 

scholarship and only tied to certain exceptional grounds. It has been posited that the 

responsibility of member States may be engaged for the acts or omissions of international 

organisations as a consequence of these State’s conferral of powers and competences to 

international organisations. On the other hand, the joint responsibility of international 

organisations and their member States may arise, for instance, as a function of the 

established legal arrangements between the two parties entailing a division of obligations. 
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This joint responsibility may be based on the individual responsibility of the Member State 

and the organisation or on subsidiary responsibility. 

For corporations, the attribution of responsibility for human rights violations may be 

complicated by how corporate entities are incorporated. The doctrine of limited liability 

capping the liability of shareholders commensurate with their investment and the difficulties 

in piercing the ‘corporate veil’ in holding parent companies responsible for the actions or 

omissions of their subsidiaries. Even if the need to interpret the law in light of current 

economic realities was recognised as early as the 1970s when ICJ decided Barcelona 

Traction, this recognition has not resulted in establishing a clearer parent company 

responsibility over the acts of its subsidiaries when the latter are involved in human rights 

violations. Nonetheless, recent developments suggest that tort law principles such as the 

duty of care may be invoked in response to such situations when foreseeable harm 

originates from the subsidiary’s actions or omissions and when the parent company can be 

reasonably expected to know of the risk of such harm. Furthermore, a parent company’s 

active involvement in the decision-making or management of its subsidiaries may be 

considered a basis to lift the ‘corporate veil’. As explored in Section 3.5.1.1.1, it has been 

suggested that due diligence standards and the notion of the duty of oversight may provide 

workable solutions in assigning responsibility to parent companies for their decisions that 

create foreseeable risks for rights-holders abroad, whether it is setting up the subsidiaries or 

failing to oversee their operations even in risky situations.  

The attribution of responsibility for children’s rights violations (and human rights 

violations more generally) when CCLAs are involved in circumstances that lead to harm 

necessitates conceptualising responsibility frameworks that accommodate multiple duty-

bearers, State and non-State alike. In fact, as responsibility is about secondary norms when 

primary norms (obligation) are breached, there is correspondingly no need to distinguish 

separate secondary norms for the attribution or distribution of responsibility for children’s 

rights and human rights. The implementation of these secondary norms to particular 

situations when children are involved, on the other hand, may necessitate tailored treatment, 

as will be seen in Chapter 7. 

The distribution of responsibility among the various duty-bearers involved in rights 

violations is the least developed aspect of the law on responsibility. Shared responsibility 

may involve the cumulated individual acts or omissions without concert (termed cumulative 

responsibility) or the concerted acts or omissions by multiple actors that are related to one 

another (termed cooperative responsibility). The need for conceptualising models of shared 

responsibility has not led to a clear framework delineating the norms that are applicable to 
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the distribution of shared responsibility among the wrongdoers. One set of normative bases 

for allocating shared responsibility, as put forth by Nollkaemper and Jacobs include the 

content of the obligations binding the wrongdoers, causal links of wrongdoers to the harm, 

the nature of the contribution to the harm, considerations of power or equity. Yet, whatever 

the normative bases proposed for the distribution of responsibility for wrongdoings involving 

multiple duty-bearers, the practical application such bases to distribute shared responsibility 

for real-life violations presents further challenges. 

3.8 Introducing Case Illustrations  
Children’s rights challenges arising from a multiplicity of wrongdoers are never more 

visible than when confronted with real-life situations. Real-life situations enable a more 

candid assessment of whether, how and to what extent current legal thinking and practice 

treat CCLAs as human rights and children’s rights duty-bearers, and if that treatment is able 

to resolve human rights and children’s rights challenges. In fact, grounding normative 

frameworks in real-life challenges is sorely needed to render legal norms about obligations 

and responsibility relevant and effective in providing the requisite children’s rights protection. 

The following chapters contain three case illustrations on some of the most pressing 

children’s rights issues linked to the involvement of CCLAs: child labour based on the use of 

forced child labour in cotton cultivation in Uzbekistan, the impact of involuntary resettlement 

resulting from large-scale infrastructure projects based on the Bujagali Power Plant project in 

Uganda, and impacts of natural resource exploitation in conflict-affected zones based on the 

mining of so-called “conflict minerals” in the DRC, respectively. The case illustrations firstly 

elucidate that the relationship between CCLAs and children’s rights is a multidimensional 

one and may be based both on direct and indirect involvement. Secondly, the case 

illustrations demonstrate how children’s rights are impacted when several CCLAs are 

involved – either individually or collaboratively - in ventures that have adverse children’s 

rights impacts. Thirdly, case illustrations allow an exploration of the issues linked to value 

chains, incorporation structures with subsidiaries and parent companies in different legal 

jurisdictions, the involvement of multiple funders in development projects, and the role of 

home State regulation. Finally, the case illustrations evaluate in detail whether and to what 

extent the existing normative frameworks on CCLA obligations and accountability 

mechanisms succeed in responding to violations of children’s rights resulting from CCLA 

involvement. In doing so, the case illustrations establish how children and their rights may 

fall through gaps in the system of human rights protection.   

The real-life case illustrations ultimately perform a normative function. The cases 

analysed in detail in the following chapters attest to the fact that legal distinctions drawn 
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between businesses and financial institutions may be less consequential when these actors 

are in action, not only when they act in a concerted fashion but also when they act 

individually. By assessing the effectiveness and identifying the shortcomings of existing 

normative frameworks, the conclusions from case illustrations assist in serving as a reality-

check to guide the de lege ferenda proposal presented in Chapter 7. 



 

 208 

4 CASE ILLUSTRATION 1: COTTON PRODUCTION IN 
UZBEKISTAN 

4.1 Introduction 
The first of the three case illustrations is on children’s rights in the cotton sector of 

Uzbekistan and focuses on the use of forced child labour in Uzbekistan’s cotton fields, 

inspecting the effects of the practices on children’s rights in the country and the involvement 

of CCLAs. The Uzbek case concerns state-sponsored forced child and adult labour in 

Uzbekistan and has been selected as the first case, in a three case sequence for setting the 

stage to discuss the impacts of CCLAs on the ground based on their direct and indirect 

engagement with Uzbekistan’s cotton sector. The case clearly proves that even in seemingly 

clear-cut scenarios of children’s rights violations where the domestic State bears primary 

responsibility for violations, the involvement of other actors remains consequential. 

Furthermore, the case primarily focuses on child labour in one of its worst forms, an issue 

clearly and openly addressed by existing normative frameworks in relation to CCLA duties 

with respect to children’s rights. In doing so, the case demonstrates the deficiencies in 

bringing about accountability even in the face of clearly regulated and highly visible issues 

and to signal broader relevance of children’s rights to CCLAs beyond child labour. In fact, 

because a number of CCLAs come into play at different capacities, this case provides a 

fertile ground for noting the shortcomings of existing frameworks and formulating questions 

about the how obligations and responsibility ought to be attributed to the numerous actors. 

The chapter first sets out the facts informing the case of forced child labour in 

Uzbekistan, starting with the economic background of country’s cotton export oriented 

policies and goes on to explore the situation in the fields and the allegations surrounding 

forced child labour. The second section is a legal analysis of Uzbekistan’s domestic and 

international legal commitments in the area as well as a right-by-right analysis of alleged 

children’s rights violations. The third section explores the involvement of CCLAs in the 

Uzbek cotton sector, including corporate actors in the cotton supply chain and CLAs 

providing financing to cotton-linked sectors in the country. The fourth section focuses on the 

children’s rights obligations of CCLAs based on the state of the art as well as responses 

from existing normative frameworks on CCLAs to the Uzbek case, including how the Uzbek 

case has been treated in accountability mechanisms. The final section showcases what the 

remaining gaps in children’s rights protection are and poses relevant questions. 
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4.1.1 Cotton Production: Facts and Processes 

Every year, early autumn is the season for cotton or “white gold”913  harvest in 

Uzbekistan. Uzbekistan is the world’s seventh leading cotton producer and the world’s fifth 

leading cotton exporter.914 Uzbekistan’s share of world cotton production and its share of 

world cotton exports have been in continuous decline since peaking in the late 1970s and 

have averaged at 3.58% and 6.72% between 2012 and 2016 respectively.915	Nonetheless, 

cotton is the country’s foremost export good and plays a significant role in its currency 

earnings from global markets. The country, since its independence after the dissolution of 

the USSR, has espoused a state-controlled import substitution economic system, coupled 

with an export-oriented agricultural sector to maximize earnings from global markets and 

generate a current account surplus. Consequently, the entire cotton sector is strictly 

regulated by the State. Cotton is reportedly cultivated on more than half of the country’s total 

cropland by State requirements.	 Land ownership resides exclusively with the State and 

farmers are able to obtain lease contracts to gain usufruct rights. The size and the location of 

the fields for cotton cultivation, the selection of dates for ploughing, seeding, irrigation, 

fertilizer application and harvesting are all regulated heavily by the State.	916	 

The production of cotton follows a centrally determined quota system implemented at 

the regional and local level through district cotton production targets, enforced by regional 

governors (khokims).917 The production cycle of cotton from cultivation to harvesting has 

been relying heavily and at some locations, completely, on manual labour. During the Soviet 

era, the policies for cotton self-sufficiency had dictated the “intensive use of machinery, 

fertilizers, and pesticides”.918 After independence, cotton remained the major cash crop of 

Uzbekistan but the machinery-intensive production strategies were replaced by a turn to 

manual labour.919 In October 2013, in a sharp departure from the two-decade long manual 

                                            
913 Referring to cotton, the term “White Gold” was also used by the NGO EJF in a report and an accompanying 
film about cotton cultivation and harvest in Uzbekistan, both entitled “White Gold: The True Cost of Cotton”: See 
the report by EJF entitled, White Gold: the true cost of cotton, EJF, 2005 and the eponymous film, 
http://ejfoundation.org/cotton/white-gold-video. 
914 Roberto Bendini, “Policy Briefing – Uzbekistan: Selected trade and economic issues”, European Parliament, 
DG EXPO/B/PolDep/Note/2013_246, September 2013, 22.  
915 Data extracted from the US Department of Agriculture, Foreign Agriculture Service, Cotton: World Markets and 
Trade, September 2014, http://apps.fas.usda.gov/psdonline/circulars/cotton.pdf. 
916 Nodir Djanibekov et al, “Pros and Cons of Cotton Production in Uzbekistan”- Case Study # 7-9 of the Program: 
“Food Policy for Developing Countries: The Role of Government in the Global Food System”, Cornell University, 
2010, 1-4. 
917 EJF, White Gold, supra note 913, 15-16. 
918 Djanibekov et al, supra note 916, 2. 
919 While almost half of the country’s cotton was picked mechanically in late 1980s, 96.5% of the cotton was 
being picked by hand by 1999. (Richard Pomfret, “State-Directed Diffusion of Technology: The Mechanization of 
Cotton-Harvesting in Soviet Central Asia, The Journal of Economic History, Vol. 62, No. 1, March 2002, 186 and 
173 (Footnote 7) respectively.) 
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labour policy, the then Prime Minister announced that the Tashkent Tractor Plan would be 

manufacturing new cotton picker machines, with the objective of 80 to 90% of Uzbek cotton 

being machine-harvested by 2016. 920  The complexities of undertaking such a massive 

overhaul of the production system and “its potential impact on rural employment” were 

already recognized by December 2014 in the government’s talks with the WB Inspection 

Panel.921 As of the end of 2016, no major change in harvesting methods had been recorded. 

4.1.2 Allegations about Impact on Children 

The issue of forced child and adult labour in Uzbekistan’s cotton farms has been on 

the global human rights agenda for more than a decade. NGO Environmental Justice 

Foundation (EJF) prepared one of the first comprehensive reports on the practice in 2005, 

based on field visits.922 The report contained a number of allegations regarding child labour 

on cotton fields, stating that schools remained closed during the three-month autumn harvest 

period (September to November) and children were dispatched to work in fields under very 

difficult conditions.923 It was reported that regional authorities turned to organized forced child 

labour once the best part of the cotton ha[d] already been picked and when potential 

earnings from cotton picking [was] too low to entice adult workers”.924  

The exact number of children mobilized through the cotton production cycle each 

year was unknown but one account put the estimated numbers at as high as 2.7 million 

children (grades 5 through 11).925 A 2006 study by the School of Oriental and African Studies 

(SOAS) concluded that “practically all school children between the ages of 10 and 15 years 

old in rural areas and small towns (district centres) were being recruited for the cotton 

harvest”.926 Each child was designated a daily cotton picking requirement with teenage 

students required to pick 50 to 60 kilograms of cotton per day and younger ones around 40 

kilograms.927 The pay rate for cotton picking was not only based on the amount but also the 

                                            
920  Fibre 2 Fashion, “Uzbekistan to machine-harvest 90% of cotton by 2016”, 17 October 2013, 
http://www.fibre2fashion.com/news/textile-news/newsdetails.aspx?news_id=154101. 
921 WB Inspection Panel, “Final Eligibility Report and Recommendation on a Request for Inspection – Republic of 
Uzbekistan: Second Rural Enterprise Support Project (P109126) and Additional Financing for the Second Rural 
Enterprise Support Project (P126962) – Report No. 93222-UZ”, para 28, 
http://ewebapps.worldbank.org/apps/ip/PanelCases/89%20-%20Final%20Eligibility%20Report%20(English).pdf. 
922 EJF, White Gold, supra note 913. 
923 EJF, White Gold, supra note 913, 19-21. 
924 Tahlil and Save the Children, Child Labor in Uzbekistan, 2002, cited in EJF, White Gold, supra note 913, 21 
(Footnote 32). 
925 This estimation is based on calculations done by the School of Oriental and African Studies (SOAS) of the 
University of the London for the 2006 cotton harvest in Uzbekistan and are based on the findings of a survey 
conducted with 136 interviewees in the summer of 2007. (SOAS, “Invisible to the World? The Dynamics of 
Forced Child Labour in the Cotton Sector of Uzbekistan”, 2009, 26.) 
926 SOAS, “Invisible to the World?”, supra note 925, 19. 
927 Uzbek-German Forum for Human Rights (UGFHR), “Cotton – it’s not a plant, it’s politics”- The system of 
forced labour in Uzbekistan’s cotton sector”: Evidence from the 2011 cotton harvest, 2012, 23. 
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grade of cotton. From 2009 to 2011, the pay per kilogram was reported to be around 100 to 

125 Uzbek soums (approximately 3 cents).928	In 2011 UNICEF observation visits in 12 

regions of Uzbekistan during that year’s cotton harvest found that: 

(i) children aged 11–17 years old had been observed working full time in the cotton fields… ; 
(ii) the mobilization … [was] organized by way of instructions passed through Khokimyats … 
and children are mobilized by means of the education system … ; (iii) in some instances, 
farmers had also made a private arrangement with schools to pick their cotton often in return 
for material resources or financial incentives for the school; (iv) children were predominantly 
supervised … by teachers; (v) in over a third of the fields visited, children stated that they 
were not receiving the money themselves; (vi) … children were expected to pick generally 
ranged between 20 to 50 kilos per day; (vii) the overwhelming majority … were working a full 
day in the field and … missing their regular classes; (viii) children worked long hours in 
extremely hot weather; (ix) pesticides were used on the cotton crop …; (x) some children 
reported that they had not been allowed to seek medical attention even though they were 
sick; and (xi) ... the only noticeable progress towards the eventual elimination of the use of 
children in cotton picking was observed in the Fergana region.929 

The Uzbek-German Forum for Human Rights (UGFHR) alleged that khokims utilized 

the services of the prosecutor’s office and law enforcement in order to mobilize the 

population for cotton picking.930 The 2007 SOAS study concluded that the mass scale of 

mobilization of school children could “only be achieved under directives or tacit consent of 

the central government” even in the absence of written communications from the central 

government to local administrations to that effect.931 The Uzbek case has thus been called a 

“rare instance of state-sanctioned mass mobilization of children’s labour.”932 

4.2 Legal Analysis  
The long-term social and economic effects of Uzbekistan’s use of forced child labour 

aside, there are immediate health and education repercussions to forcefully mobilizing 

children for hazardous work under harsh and potentially dangerous conditions. The severity 

of the allegations and the evidence provided by civil society and academic researchers 

necessitates a thorough analysis and evaluation of their legal significance. The following 

section features a legal mapping of Uzbekistan’s domestic legislation, related children’s 

rights provisions in the CRC as well as in ILO Conventions on international labour standards 

and an analysis of how the Uzbek situation may be construed in light of these human rights 

obligations. 

                                            
928 UGFHR, “Cotton – it’s not a plant, it’s politics”, supra note 927, 24. 
929 ILO CEACR, “Observation – Worst Forms of Child Labor Convention, 1999 (No. 182) – Uzbekistan, adopted 
2012, published 102nd Session of the International Labor Conference”, 2013. 
930 UGFHR, “Cotton – it’s not a plant, it’s politics”, supra note 927, 18. 
931 SOAS, “Invisible to the World?”, supra note 925, 20. 
932 SOAS, “Invisible to the World?”, supra note 925, iv, para 6. 
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4.2.1 Domestic Legislation and International Commitments 

Uzbek domestic legislation formally prohibits forced labour and the worst forms of 

child labour. Country’s Labour Code and the Law on the Guarantees of the Rights of the 

Child, which was amended in 2009, set the minimum age for work at 16 years of age.933	

Hazardous work is prohibited for those under the age of 18 through the Labour Code,934 

manual harvesting of cotton is included in the list of hazardous activities that are prohibited 

for children935 but this prohibition reportedly “does not include protections for children ages 

15 to 17 from the worst forms of child labour”.936 Overall, with the amendments in 2009 and 

the Ministerial Decree of 2012, Uzbekistan’s domestic legislation on minimum ages for 

employment and on child labour, including the list of hazardous occupations prohibited for 

children, have been brought in line with international standards. 

Uzbekistan is a party to the CRC (since 29 June 1994), OPAC and the OPSC (both 

since 23 December 2008) as well as ILO Conventions No. 29 on Forced Labour,	No. 182 on 

the Worst Forms of Child Labour (since 24 June 2008) and No. 138 on Minimum Age (since 

6 March 2009).	As noted, Uzbekistan’s domestic legislation on child labour and forced labour 

has been amended to reflect international standards and Uzbekistan’s international 

commitments. The implementation and enforcement of these standards, however, have 

been called into question not only by civil society organizations and activists by also by 

international monitoring bodies and foreign government agencies. For instance, the 2013 

assessment of the US Department of Labour pronounced that the government’s cotton 

policies “offer strong incentives for local administrators to organize and impose forced labour 

on children and adults”.937 Over the years, several UN treaty bodies noted their distress over 

the use of child forced labour in the cotton harvest in their country reports.938 The CRC 

Committee had noted in its 2001 Concluding Observations its concern that “children involved 

in cotton harvesting may be at risk of exposure to hazardous work conditions” in addition to 

concerns over lack of information provided by the Uzbek government on the condition of 

                                            
933 US Department of Labor (DOL), Bureau of International Labor Affairs, “2013 Findings on the Worst Forms of 
Child Labor – Uzbekistan”, http://www.dol.gov/ilab/reports/child-labor/findings/2013TDA/uzbekistan.pdf. 
934 US DOL, “2013 Findings on the Worst Forms of Child Labor – Uzbekistan”, supra note 933. 
935 US DOL, “2013 Findings on the Worst Forms of Child Labor – Uzbekistan”, supra note 933. 
936 US DOL, “2013 Findings on the Worst Forms of Child Labor – Uzbekistan”, supra note 933, 5. 
937 US DOL, “2013 Findings on the Worst Forms of Child Labor – Uzbekistan”, supra note 933, 5. 
938 See: ESCR Committee, “Concluding Observations 2006: Uzbekistan”, E/C.12/UZB/CO.1, 24 January 2006, 
para 20; CRC Committee, “Concluding Observations 2006: Uzbekistan”, CRC/C/UZB/CO/2, 2 June 2006, paras 
64-65; CEDAW Committee, “Concluding Observations 2010: Uzbekistan”, CEDAW/C/UZB/CO/4, 26 January 
2010, paras 30-31; HR Committee, “Concluding Observations 2010: Uzbekistan”, CCPR/C/UZB/CO/3, 7 April 
2010, para 23. 
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working children.939 In 2006, the Committee expressed its concern about school-age children 

being involved in cotton harvesting and the possible health problems associated with this 

situation. 940  The ILO Committee of Experts (CEACR) repeatedly called on the Uzbek 

government to accept “a high-level ILO tripartite observer mission” during the harvest 

period941 but these calls were rejected.942  

Faced with the severity of the allegations from international human rights groups and 

NGOs and struck by the international boycott of Uzbek Cotton, the Uzbek government 

introduced important legislative changes943 and allowed a joint ILO-Uzbek monitoring of the 

cotton harvest in 2013. Furthermore, it was agreed that ILO-IPEC would resume its activities 

in the domains of capacity building, advocacy, technical assistance and monitoring in 

Uzbekistan. The ILO-Uzbek joint monitoring mission (11 September - 31 October 2013) 

concluded that child labour only took place to “a limited extent” in the country and that 

“forced child labour was not used on a systematic basis in Uzbekistan to harvest cotton in 

2013”. Yet, the mission’s findings did include some rather suspect practices such as 

deficiencies in “school record keeping, in particular concerning school attendance, the work 

study programmes, and class schedules”.	944 The ILO monitoring mission’s scope was limited 

to the implementation of Convention No. 182, thus “the monitoring results [could] not either 

establish or deny reported practices of forced labour of adults”.945  

More recently, the ESCR Committee 2014 Concluding Observations raised 

continuing concern “about the reports that children remain[ed] involved in the cotton harvest, 

[we]re subjected to hazardous working conditions and [we]re absent from school for up to 

two months during the academic year”.946 The Committee pointed to enjoyment of just and 

favourable conditions of work (Art. 7 ICESCR), protection of children and young persons 

                                            
939 CRC Committee, “Concluding Observations 2001: Uzbekistan”, CRC/C/15/Add.167, 7 November 2001, paras 
65 and 20, respectively. 
940 CRC Committee, “Concluding Observations 2006: Uzbekistan”, CRC/C/UZB/CO/2, 2 June 2006, para 64. 
941 ILO CEACR, “Observation – Worst Forms of Child Labor Convention, 1999 (No. 182) – Uzbekistan, adopted 
2012, published 102nd Session of the International Labor Conference”, 2013. 
942 ILO CEACR, “Observation – Convention No. 182 – Uzbekistan”, supra note 941. 
943 The government adopted the Decree on Additional Measures in 2012-2013 for the Implementation of the 
Convention on Forced or Compulsory Labour and the Convention on the Prohibition and Immediate Action for the 
Elimination of the Worst Forms of Child Labour and the accompanying 2012-2013 Plan of Action. (US DoL, supra 
note 933.) 
944 ILO CEACR, “Observation - Worst Forms of Child Labor Convention, 1999 (No. 182) – Uzbekistan, adopted 
2013, published 103rd Session of the International Labor Conference– Follow-up to the conclusions of the 
Committee on the Application of Standards, International Labor Conference, 102nd Session, June 2013”, 2014. 
945 ILO CEACR, “Application of International Labour Standards 2014 (I) Report III (Part IA), International Labour 
Conference 103rd Session, 172.  
946  ESCR Committee, “Concluding observations on the second periodic report of Uzbekistan”, 
E/C.12/UZB/CO/2,13 June 2014, para 19. 
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without discrimination (Art. 10(3)) and the right to education (Art. 13).947 In 2015, the UN 

Human Rights Committee called on Uzbekistan to “put an end to forced labour in the cotton 

and silk sectors” through enforcement of related legislation, improvement of working and 

living conditions and the rigorous prosecution of human rights violators.948 

4.2.2 Right-by-Right Analysis of Alleged Children’s Rights Violations 

Children’s rights obligations surrounding the issue of the use of forced child labour in 

cotton cultivation and harvesting are contained in the two leading international labour treaties 

on child labour as well as in the CRC. Because the right-by-right analysis of the situation 

requires at a fundamental level the discussion of labour-related aspects of the work that 

children allegedly undertake, this part first sets out rights and obligations arising from 

international labour law before turning its attention to rights and obligations contained in the 

CRC. The analysis of Uzbekistan’s obligations under the two regimes (international labour 

law and international human rights law) focus on the actual implementation of the 

international standards contained therein, given that Uzbek domestic legislation has largely 

been brought in line with international standards. 

EJF submitted an Alternative Report to the 42nd Session of the CRC Committee on 

“Child Labour in Cotton Production in Uzbekistan” in 2006. 949  EJF alleged that “the 

Government of Uzbekistan [was] complicit in the systematic use of State-orchestrated forced 

child labour” with “substantial negative impact on both the health and education of th[e] 

children involved.”950 EJF claimed that Articles 32 on Freedom from Economic Exploitation, 

27 on the Right to Adequate Living Standard, 24 on the Right to Health and 28-29 on the 

Right to Education of the CRC were taking place in Uzbekistan.951 According to the EJF, their 

findings indicated the lack of access to clean drinking water and adequate nutrition for 

children working in the fields. Especially for older children, accommodations provided for 

overnight stay were deemed inadequate. The harsh weather conditions and lack of 

sanitation were also reported, increasing the risk of acute and chronic infections. A further 

danger arose from the use of pesticides, which were given to children to be applied in the 

summer period.952 In 2006, the Committee responded to the periodic report by the Uzbek 

government stating concern about the involvement of school-age children in the cotton 

                                            
947 ESCR Committee, “Concluding observations on the second periodic report of Uzbekistan”, supra note 946, 
para 19. 
948 HR Committee, “Concluding Observations 2015: Uzbekistan,” CCPR/C/UZB/CO/4, 8-9 July 2015, para 19. 
949  EJF, “Alternative Report Child Labour in Cotton Production in Uzbekistan for the 42nd session of the 
Committee on the Rights of the Child”, 2006. 
950 EJF, “Alternative Report”, supra note 949, 4. 
951 EJF, “Alternative Report”, supra note 949. 
952 EJF, “Alternative Report”, supra note 949, 8. 
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harvest, exposing them to “serious health problems such as intestinal and respiratory 

infections, meningitis and hepatitis”. 953  The 2007 SOAS study also pointed to minimal 

provisions for hygiene, sanitation and health on the fields.954 In addition, the work performed 

by children would be considered heavy work, especially when it consisted of carrying heavy 

bales of cotton and working without weekend breaks as the reports have suggested.955 The 

findings also indicated the use of chemicals for fertilization and defoliation: nitrates were 

being used during the spring and summer seasons as fertilizers, and defoliants were applied 

to the cotton in August and September during the ripening period.956 Although defoliant use 

in Uzbekistan’s cotton sector was denied by the International Cotton Advisory Committee to 

which Uzbekistan is a member957, the study indicates that the two most commonly used 

defoliants are auguron, produced in Russia, whose “chemical and toxic features are poorly 

known” and magnesium chlorate, which “is toxic to humans in the proportion of 1 g per 1 kg 

of mass”.958 

The report from the 2011 harvest by UGFHR stated that “the forced mobilization of 

students and employees of state enterprises, medical personnel and teachers, and even 

merchants and employees from the private sector” was commonplace in many parts of the 

country during the cotton harvest.959 The report alleged that teachers from all levels of 

schooling as well as doctors were being forcefully mobilized for the cotton harvest. HRW 

argued accordingly that the right to education and right to health in the country’s cotton-

producing regions was jeopardized, if not violated, in the absence of teachers and medical 

personnel.960 As evidence of allegations about the violation of the right to education, a 

teacher was quoted as saying that missed lessons were taught in an accelerated fashion, 

                                            
953 CRC Committee, “Concluding Observations 2006: Uzbekistan”, para 64. 
954 This was in sharp contrast with the Soviet period when hot water and hygiene tents as well as hot meals were 
made available to the children working in the fields. (SOAS, “Invisible to the World?”, supra note 925, 21.) 
955 SOAS, “Invisible to the World?”, supra note 925, 21. 
956 SOAS, “Invisible to the World?”, supra note 925, 21. 
957 In response to claims featured in a call for the boycott of Uzbek cotton in November 2007, the Executive 
Director of International Cotton Advisory Committee made the following claims: 
Defoliants are not used in Uzbekistan at any time in the production process (defoliants are used only in countries 
where cotton is machine harvested). Pesticide use in Uzbekistan is among the lowest in the world because of low 
pest pressure owing to climatic conditions and because Uzbekistan is a world leader in the development and use 
of biological pest control systems. All chemicals used in cotton production are fully biodegradable, and chemical 
use in cotton production is discontinued several weeks prior to harvest (once plants mature, bolls open and lint is 
exposed, no additional plant protection measures are necessary). Consequently, there are no chemical residues 
in cotton fields or on cotton plants by the time workers enter fields to harvest. (Terry P. Townsend on behalf of 
International Cotton Advisory Committee (ICAC), 30 November 2007, http://www.reports-and-
materials.org/sites/default/files/reports-and-materials/Intl-Cotton-Advisory-Committee-letter-30-Nov-2007.pdf) 
958 SOAS, “Invisible to the World?”, supra note 925, 21. 
959 UGFHR, “Cotton – it’s not a plant, it’s politics”, supra note 927, 18. 
960 HRW, “Press Release - Uzbekistan: Forced Labor Widespread in Cotton Harvest- More Adults, Older Children 
Required to Work, Abuses Persist”, 25 January 2013. 



 

 216 

greatly sacrificing the quality of education.961 Since 2005, civil society and human rights 

organizations have provided photographic evidence of child labour as very few written 

documents addressed to older children and adults.962 

The more recent reports point to a shift in the government policy: a shift from using 

young children as labourers to one of predominantly using children older than 15 years of 

age and adults.963 This shift coincides with the Uzbek government’s change of heart in 

welcoming an ILO observation mission during the 2013 harvest. As one account somewhat 

satirically put it, “Uzbekistan has mostly stopped using students in the fields. To replace 

them, the authorities have in effect turned to their parents”.964	Thus, this shift did not mark a 

fundamental move away from the use of forced labour. The administrative-command 

economy and the coercive nature of the cotton production system do not show signs of 

change. Instead, the government appears to have moved the labour burden to secondary 

students aged 16-18, university students, and employees of state-funded organizations and 

agencies, and private businesses.965 

Tensions between the rights of different groups of individuals may come into being as 

illustrated clearly by the Uzbek case. The cessation of the widespread recourse to forced 

child labour has in fact led to a larger scale forced mobilization of adults. In fact, even within 

the specific group of children, age group differences have resulted in differentiated treatment 

of individuals. While international campaigns and pressure pushing to get international 

monitoring on the ground has succeeded in keeping the younger children off of Uzbek cotton 

fields since 2013, older children have not enjoyed the same degree of protection. The 

paradox and the implication is that the protection of the rights of one sub-group of individuals 

may result in curtailments of rights enjoyed by another sub-group. While this study focuses 

on the rights of children specifically, the wider human rights relevance of the problem of 

forced labour cannot be disregarded. What at first sight seems an uneasy balance of 

younger children’s rights being weighed against the rights of older children and adults may in 

fact not be an unconditional paradox. Uzbekistan’s organisation of cotton production at the 

central level through quotas and the ‘artificially low domestic prices’ drive the resort to forced 

labour in the country. Thus, the paradox of the “rights of younger children versus the rights of 

                                            
961 UGFHR, “Cotton – it’s not a plant, it’s politics”, supra note 927, 26. 
962 UGFHR, “Cotton – it’s not a plant, it’s politics”, supra note 927.  
963 HRW, “Press Release - Uzbekistan: Forced Labor Widespread in Cotton Harvest” supra note 960. 
964 Mansur Mirolev and Andrew E. Kramer, “In Uzbekistan, the Practice of Forced Labor Lives On During the 
Cotton Harvest”, The New York Times, 18 December 2013, 
http://www.nytimes.com/2013/12/18/world/asia/forced-labor-lives-on-in-uzbekistans-cotton-fields.html?pagewanted=all&_r=0. 
965  UGFHR, “Executive Summary” in UGFHR, Human Rights Due Diligence and World Bank Funding in 
Uzbekistan’s Agricultural Sector, June 2014, 7. 
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older children and adults” is a created rather than intrinsic conflict. As such, solutions to it 

can be sought at the policy level.  

4.2.2.1 Rights arising from International Labour Treaties 

4.2.2.1.1 ILO Convention No. 138 on Minimum Age 

ILO Convention No. 138 underlines a commitment on the part of States parties “to 

pursue a national policy designed to ensure the effective abolition of child labour and to raise 

progressively the minimum age for admission to employment or work to a level consistent 

with the fullest physical and mental development of young persons” (Art. 1). Article 3.1 

further qualifies the commitment by setting the “minimum age for admission to any type of 

employment or work which by its nature or the circumstances in which it is carried out is 

likely to jeopardise the health, safety or morals of young persons” at least at 18 years of age. 

A State party may consider the minimum age of 16 years only on the condition that “the 

health, safety and morals of the young persons concerned are fully protected” and that 

adequate training has been provided. In summary, no child can be employed in hazardous 

work that endangers his or her health, safety and morals. The exemption or rather exception 

(Art. 3(3)) permitting children over the age of 16 to be engaged in work cannot be evoked by 

Uzbek authorities given that health and safety of older children working on cotton fields 

cannot be guaranteed. It would also incongruous to claim that these children have received 

adequate training to equip them with the demands of heavy agricultural work.966 

ILO Convention No. 138 allows States parties to restrict the scope of application of 

the Convention on the basis of inadequate economic and administrative facilities. This 

flexibility is, however, not unlimited and cannot be applied to certain sectors including 

“plantations and other agricultural undertakings mainly producing for commercial purposes” 

such as cotton cultivation (Art. 5(3)). Another flexibility accorded to States parties is the 

permission for “light work” for persons 13 to 15 years of age (Art. 7)967 but the agricultural 

work required on the cotton fields cannot be claimed to fall under the definition of “light work” 

either, as it is likely to be harmful to the health and development of children (for instance, 

                                            
966 Article 3.3 of the ILO Convention No. 138 provides:  
Notwithstanding the provisions of paragraph 1 of this Article, national laws or regulations or the competent 
authority may, after consultation with the organisations of employers and workers concerned, where such exist, 
authorise employment or work as from the age of 16 years on condition that the health, safety and morals of the 
young persons concerned are fully protected and that the young persons have received adequate specific 
instruction or vocational training in the relevant branch of activity. 
967 Light work is defined as work that is “(a) not likely to be harmful to … health or development [of persons aged 
13 to 15]; and (b) not such as to prejudice their attendance at school, their participation in vocational orientation 
or training programmes” (ILO Convention No. 138 Art. 7, para 1). 
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carrying heavy bales of cotton, exposure to dust and chemicals during the harvesting) and 

has been documented to interfere with children’s schooling.  

4.2.2.1.2 ILO Convention No. 182 on the Worst Forms of Child Labour 

ILO Convention No. 182 gives further content to the distinction between “light work” 

and “hazardous work”. The definition of the worst forms of child labour includes both “forced 

or compulsory labour” and hazardous work.968	Furthermore, forced or compulsory labour is 

deemed one of the unconditional worst forms of child labour. Hazardous work can include 

“work … which involves the manual handling or transport of heavy loads”, “work in an 

unhealthy environment which may ... expose children to hazardous substances, agents or 

processes, or to temperatures”, “work under particularly difficult conditions such as work for 

long hours or during the night or work where the child is unreasonably confined to the 

premises of the employer”.969 According to the Convention, the worst forms of child labour 

are to be eliminated by States parties as a priority (Art. 6) and it is incumbent upon the 

States parties to “take all necessary measures to ensure the effective implementation and 

enforcement” by taking effective and time-bound measures (Art. 7).  

The use of forced child labour in cotton cultivation in Uzbekistan falls under the 

definition of the worst forms of child labour (Art. 3(a)) and would be considered hazardous 

work (Art. 3(d)). Furthermore, children are set to work for long hours without adequate 

amounts of rest and older children are confined to the premises of the employer, lodged in 

dormitories at night for several weeks without permission to return home. Thus, the situation 

is in contravention with Uzbekistan’s obligations under both Conventions No. 138 and 182. 

The Convention recognizes that the worst forms of child labour cannot be eliminated 

overnight. In fact, the ILO created the International Programme on the Elimination of Child 

Labour (IPEC) to progress towards the elimination of child labour, working not only with 

States but also workers’ and employers’ organizations, communities, and civil society 

organizations. Even though the measures taken in this regard will only progressively 

demonstrate results, no State party can rely on an argument of inadequate resources to 

exempt itself of the obligation to eliminate the worst forms of child labour or to limit the scope 

of application of their impermissibility (unlike ILO Convention No. 138 on Minimum Age). 

While the progressive elimination of the worst forms of child labour as a reality is recognized, 

that reality is to be temporally circumscribed with immediate and longer-term action. 

                                            
968 The worst forms of child labour include “ all forms of slavery or practices similar to slavery, such as the sale 
and trafficking of children, debt bondage and serfdom and forced or compulsory labour …”, which is also deemed 
one of the “unconditional worst forms of child labour”. 
969  ILO, “Time-Bound Programme Manual for Action Planning - TBP MAP Guidebook II: Time-Bound 
Programmes for Eliminating the Worst Forms of Child Labour - An Introduction” 2003, 17. 
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Forced labour as one of the unconditional worst forms of child labour is prohibited for 

all children regardless of age. Hazardous work is also prohibited for all children. Moreover, 

the use of forced labour involving adults is prohibited through ILO Conventions No. 29 on 

Forced Labour (1930) and No. 105 on the Abolition of Forced Labour (1957). Uzbekistan is a 

State party to both conventions. The past situation on Uzbek cotton fields where children 

from 10 years old onwards were forced to labour in cotton harvests would be in clear 

contravention of Article 3 of ILO Convention No. 138. Even if only children over 16 are 

enlisted to pick cotton, international labour standards are still not respected given that such 

heavy agricultural work falls under the definition of hazardous work.  

4.2.2.2 Rights arising from the CRC 

Several provisions of the CRC have been invoked by civil society and human rights 

activists in their allegations; these regard the right to health, the right to education, right to 

adequate standards of living, right to rest and leisure and the freedom from economic 

exploitation. What follows is a right-by-right analysis of whether the practices and conditions 

of cotton cultivation in Uzbekistan amount to children’s rights violations. 

4.2.2.2.1 Article 24 – Right to Health 

CRC Article 24.1 concerns children’s right to the “enjoyment of the highest attainable 

standard of health”.970	The obligation incumbent upon States Parties is to “strive to ensure 

that no child is deprived of his or her right of access to such health care services”.971 The 

accent on ‘striving to ensure’ highlights the progressive nature of the right in the Convention. 

In fact, Article 24.4 expressly indicates that the full realization of the right should be achieved 

progressively, including through international cooperation.972 The content of the right to 

health includes “the provision of necessary medical assistance and health care to all children 

with emphasis on the development of primary health care” (Art. 24.2(b)), “combating disease 

and malnutrition … through the provision of adequate nutritious foods and clean drinking-

water, taking into consideration the dangers and risks of environmental pollution” (Art. 

24.2(c)). States Parties have an obligation to take all appropriate measures to fully 

implement the right to health and realize its contents (Art. 24.2). 

The right to health has been defined by the ESCR Committee as a “right to the 

enjoyment of a variety of facilities, goods, services and conditions necessary for the 

                                            
970 CRC, Article 24.1. 
971 CRC, Article 24.1. 
972 CRC, Article 24.4. 
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realization of the highest attainable standard of health”.973	From a general human rights 

perspective, the right to health is an “inclusive” right that encompasses both “freedoms and 

entitlements”.974  As such, it extends deeper than the access to appropriate healthcare 

services and encompasses entitlements to “underlying determinants of health”, in other 

words, those conditions necessary for the enjoyment this right such as “food and nutrition, 

housing, access to safe and potable water and adequate sanitation, safe and healthy 

working conditions, and a healthy environment”.975 

The involvement of children in cotton cultivation and harvesting in Uzbekistan 

presents a number of challenges for the realization of children’s highest attainable standard 

of health in the country as well as children’s access to the contents of right to health. Clearly, 

the hazardous nature of the work in cotton fields is likely to impact the enjoyment of Uzbek 

children’s right to health. Furthermore, children’s risk of exposure to disease is considerably 

heightened due to “intestinal and respiratory infections, meningitis and hepatitis”.976 Because 

older children also had to lodge away from their homes collectively in barrack-style 

accommodations, there is an elevated risk of exposure to airborne and waterborne illnesses. 

Harsh weather conditions during cotton harvests with temperatures reportedly fluctuating 

from “3°C at night, to 25°C in the daytime” in some regions977 and the reported lack of 

heating in barrack-style accommodations have further exacerbated health risks. As such, 

Uzbek children involved in cotton harvests have not been able to enjoy freedom from 

disease and preventable health risks. Additionally, children working on cotton fields have 

serious difficulty in accessing conditions necessary for the enjoyment of their right to health 

such as adequate nutrition and rest to offset demanding physical work, access to potable 

water as well as access to sanitation, especially for girl children.  

CRC Committee’s GC 15 on the Enjoyment of the Highest Attainable Standard of 

Health lists “an adequate response to the underlying determinants of children’s health” and 

policy-making based on “a human rights-based approach to fulfilling children’s right to 

health” as “core obligations” to be implemented “as a matter of priority and without 

discrimination of any kind” notwithstanding the progressive nature of the right.978 Access to 

adequate nutrition, potable water and sanitation are contained in the core obligations and 

must be assessed in policy-making immediately. The Committee also clarified the meaning 

                                            
973 ESCR Committee, GC 14 on the Right to the Highest Attainable Standard of Health, E/C.12/2000/4, 11 August 
2000, para 9.  
974 ESCR Committee, GC 14, supra note 973, para 8. 
975 ESCR Committee, GC 14, supra note 973, para 4. 
976 CRC Committee, “Concluding Observations 2006: Uzbekistan”, supra note 953, para 64. 
977 EJF and UGFHR, Slave Nation: State-sponsored forced child labour in Uzbekistan’s cotton fields, UK, 2010, 
11.  
978 CRC Committee, GC 15, supra note 817, para 73 (c) and (d), and para 72, respectively. 
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of preventive healthcare in GC 15 as including the prevention of child injuries and accidents 

in different arenas from home and communities to the environment.979	In this respect, the 

work of children on cotton fields is clearly at odds with a preventive healthcare approach 

given that the physical injury risks of harvesting cotton to children cannot be mitigated, 

especially because the harvest relies almost entirely on manual collection and carrying of 

cotton. In addition, civil society reports from Uzbekistan indicate that several children have 

been killed in road accidents while attempting to return home after completing their day of 

work on the cotton fields.980 

GC 15 underscores the importance of the “best interests” of the child, also in the 

elaboration of policies and programs with effect on the “underlying determinants of health”.981 

Even if the government claim that forced child labour is not state-sponsored or condoned 

and that children are predominantly helping their parents in cotton fields were true, the fact 

that the government does not allow farmers to produce any other crop and its decision not to 

invest in mechanized cotton harvesting to prevent the mass involvement of the country’s 

children in this form of hazardous labour certainly suffice to conclude that the best interests 

of the child principle has not been taken into account. 
	The latest practice of forced recruitment of adults, including healthcare personnel in 

cotton harvesting presents yet another challenge from a right to health standpoint. According 

to the CRC Committee, the right to health extends to effective health systems management, 

which spans from a “well-trained and adequately paid workforce… well-maintained facilities” 

to healthcare provision to children.982 It is not clear at which scale the recruitment has taken 

place and to what degree healthcare provision has been affected as a result of medical 

personnel being absent from their usual posts for up to several weeks. If, indeed, the a 

State-orchestrated absence of important medical personnel without proper replacement 

causes the inability to provide necessary medical services or a deterioration in the quality of 

the service provided to children or for instance, expectant mothers, the situation would 

amount to an impediment to the enjoyment of children’s right to health. Further information 

about the numbers of medical personnel recruited for cotton harvests, the usual duties 

performed by these persons in healthcare services as well as the specific consequences of 

their absence is needed to determine whether Uzbek state’s action has amounted to a right 

to health violation in this regard. 

                                            
979 CRC Committee, GC 15, supra note 817, para 63. 
980  UGFHR, A Chronicle of Forced Child Labour: Reports From The Uzbekistan Cotton Harvest 2009, 
http://uzbekgermanforum.org/wp-content/uploads/2011/11/A-CHRONICLE-OF-FORCED-CHILD-LABOUR-2009-
Week-5.pdf. 
981 CRC Committee, GC 15, supra note 817, para 13. 
982 CRC Committee, GC 15, supra note 817, para 36. 
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ESCR Committee has noted that progressive realization is “a necessary flexibility 

device” to be put in the service of full-realization of the substance of the rights enumerated in 

the Convention. For this reason, retrogressive measures would need to be carefully 

pondered and fully justified.983 In contrast to the more lenient interpretation by the ESCR 

Committee that the right to health entails “a strong presumption” on the impermissibility of 

retrogressive measures but not an outright prohibition unless interfering with core 

obligations, 984  the CRC Committee has in fact interpreted the CRC as prohibiting 

retrogressive measures to children’s right to health.985 Uzbek authorities’ recourse to forced 

child labour in order to meet centrally set cotton quotas is one of the consequences of the 

government policy of shifting to manual harvesting of cotton. The decision to turn to manual 

labour has been largely motivated by a desire to keep harvesting costs at a minimum, 

sustain the low prices given to farmers and to maximize profits from this cash crop, which is 

said to benefit those within the ranks of central and local government. Before the 

government’s decision to turn to manual labour, child labour in cotton harvesting took place 

only at a much smaller scale. Resorting to child labour as a part of meeting the manual 

labour demand is not a retrogressive healthcare measure per se but has similar 

consequences to such a measure by rendering children more exposed to health risks such 

as communicable diseases, more prone to injuries and to being affected by inadequate 

nutrition, rest and accommodation. 

ESCR Committee deemed that the obligation to respect would be violated through 

“State actions, policies or laws that contravene with the standards [on right to health] … and 

are likely to result in bodily harm, unnecessary morbidity and preventable mortality”.986 	

Although Uzbekistan’s laws are in line with international standards, its actions and policies 

are at odds with the highest attainable standards of health available to Uzbek children. In 

fact, it is not by omission but by the active involvement of the Uzbek state through its officials 

that children are deprived of both their freedoms and entitlements under the right to health. 

Thus, Uzbekistan is in violation of its obligation to respect the right to health of those Uzbek 

children involved in cotton cultivation and harvesting.  

Given that violations of the obligation to protect occur when States fail to take all 

necessary measures to prevent third parties from infringing on the right to health of “persons 

within their jurisdiction”987, the Uzbek state cannot discharge of its obligation simply by 

                                            
983 ESCR Committee, GC 3 on the nature of States parties’ obligations, E/1991/23, 1990, para 9. 
984 ESCR Committee, GC 14, supra note 973, para 48. 
985 CRC Committee, GC 15, supra note 817, para 72. 
986 ESCR Committee, GC 14, supra note 973, para 50. 
987 ESCR Committee, GC 14, supra note 973, para 51. 
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claiming that the practice of child labour occurs at the local level without the involvement or 

consent of the State. In fact, the necessary measures under the obligation to protect may 

include adoption and implementation of relevant legislation, regulation of third party 

activities, judicial enforcement of rules and regulations. The Uzbek government has adopted 

the relevant legislation on child labour and minimum ages for entry into employment as well 

as relevant restrictions for entry into hazardous labour but the legislation is not enforced. 

Hence, even in the absence of state-orchestrated forced labour of children, a State that turns 

a blind eye on these practices cannot be released from its duty to protect. 

A violation of the obligation to fulfil takes place when States parties fail to “take all 

necessary steps to ensure the realization of the right to health”, not only of the core 

obligations.988	Actions and omissions such as the “insufficient expenditure or misallocation of 

public resources” are considered by the ESCR Committee as violations of the obligation to 

fulfil.989 In this regard, the Uzbek State can be considered in violation of its obligation to fulfil 

the right to health of Uzbek children, not only on the basis of its failure to promote 

mechanized alternatives of cotton harvesting to keep children off of fields where their health 

is jeopardized but also on the basis of its recent recruitment of medical personnel for cotton 

harvesting, which invariably deteriorates the quality of healthcare services. 

4.2.2.2.2 Article 27 – Right to Adequate Standards of Living  

According to the CRC, every child has the right to “a standard of living adequate for 

[his/her] physical, mental, spiritual, moral and social development” (CRC Art. 27(1)). This 

right is to be ensured primarily by a child’s parents or those responsible for the child (Art. 

27(2)) as primary duty-bearers and States have auxiliary duties of assisting these persons 

with primary duty through appropriate measures, including material assistance and support 

programs (Art. 27(3)). These auxiliary duties can be reasonably said to include non-

interference. The Uzbek government, however, by forcing children to work in cotton fields for 

long periods every year, is in fact interfering with parents’ opportunities to provide adequate 

standards of living to their children, especially for older children who are required to use 

barracks-style accommodation for several weeks. Although the cotton harvest season has a 

limited duration and the inadequacies in accommodation and facilities do not extend beyond 

the harvest season, cotton harvests take place annually and many children will have to 

participate several years in a row. To insist that the rights to adequate standards of living of 

all children involved in the cotton harvest have been violated generally would be a sweeping 

assertion. This being said, the lack of adequate accommodation, hygiene facilities and 
                                            
988 ESCR Committee, GC 14, supra note 973, para 52. 
989 ESCR Committee, GC 14, supra note 973, para 52. 
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nutrition for the older children that are forced to lodge away from home even during 

weekends invariably results in inadequate standards of living during the cotton harvest for 

these particular children.  

4.2.2.2.3 Articles 28 and 29 – Right to Education 

A hypothetical case may be illustrative in assessing the educational losses incurred 

by children due to their recruitment in cotton harvests. 

In line with photographic and documentary evidence from the 2005 harvest, let us assume 
that X, a then 10 year-old child from one of the important cotton producing regions of 
Uzbekistan is forced to work in the cotton harvest. By 2013, the government stops the use 
of younger children and turns to those over 15 years of age. X, who is 18 by the time the 
government stops forcefully recruiting young children in cotton harvests, will have legally 
become an adult and have already worked for 8 years. Similarly, another child, Y, who was 
10 in 2008, has turned 15 by 2013 and continues to work in cotton harvests. Child Z, who 
was also 10 in 2008 but lived in an urban region in Uzbekistan is able to continue attending 
school for the full duration of the school year and has never been recruited to work in cotton 
fields. In the hypothetical case that a child may be forced to work in cotton harvests every 
year for a period of six weeks to two months990 from the age 10 onwards, by the time this 
child graduates into adulthood (legally speaking), he or she will have worked a total of 12 to 
16 months in the cotton sector under the described conditions over an 8 year period. 
Because the harvest falls on school months, this said child will have lost these 12 to 16 
months of education. The estimate is roughly 22% of schooling time lost for the said child 
both annually and over an 8-year period. Even for older children who are recruited to work 
from 15 years of age onwards, assuming that they were not recruited when they were 
younger, the loss of schooling time is equal to 4.5 to 6 months over 3 years. Evidently, the 
younger the children are recruited, the greater the educational losses both in terms of time 
spent without schooling and in terms of the cumulative effect of these losses on learning 
outcomes.  

CRC Article 28 on the right to education places on States Parties the obligation to 

“take measures to encourage regular attendance at schools and the reduction of drop-out 

rates” (Art. 28.1(e)). This right is to be realized progressively and on the basis of equal 

opportunity. The key question here is whether the Uzbek government has taken the required 

measures to encourage regular attendance and reduce dropout rates. The Uzbek 

government is reported as using the school system to assign cotton-picking duties to 

children and supervision tasks to teachers. Although progressive realization is permissible, 

any measures that cause school attendance to decrease and dropout rates to increase 

would be deemed retrogressive by definition. Retrogressive measures in relation to the right 

to education, as in the case right to health, are generally considered impermissible.991 In 

                                            
990 The typical duration of the cotton harvest is from October to December annually. It has been documented that 
children are recruited after the initial 4 to 6 weeks of a harvest season given that the earnings after this period are 
too low to attract adult workers. A realistic but conservative hypothetical assessment would be that the said child 
would work in cotton harvest from mid-October to mid-December for 2 months. This does not take into account 
any possible labour children may be engaged in during the summer months in cultivation or the application of 
pesticides, as has been alleged by civil society organizations. 
991 ESCR Committee, GC 13 on the Right to education (article 13 of the Covenant), E/C.12/1999/10, 8 December 
1999, para 45. 
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drawing parallels with the prohibition of retrogressive measures related to the children’s right 

to health, retrogressive measures in relation to children’s right to education, especially at the 

primary level, would also be equally prohibited.  

ESCR Committee GC 13 on the Right to Education defines education as an 

“empowerment right”, which also is crucial in “safeguarding children from exploitative and 

hazardous labour”.992 By using education as a means to recruit children into the very types of 

work that education seeks to prevent, the right to education is rendered meaningless as an 

empowerment right. To achieve its empowerment aims, education in all forms and at all 

levels is to be available in sufficient quality, accessible to everyone without discrimination, 

acceptable or “relevant, culturally appropriate and of good quality” and adaptable to 

changing needs of individuals and communities.993	Equal treatment and non-discrimination 

are essential elements of the right to education in order to create equality of opportunity at 

the individual level and are immediate obligations.994 CRC Article 29 further qualifies one of 

the aims of education as the “development of the child’s personality, talents and mental and 

physical abilities to their fullest potential” (Art. 29.1(a)). A related question is whether the 

right to education is being respected with respect to the quality of education that needs to be 

offered to Uzbek children. It is reported that the curriculum to be taught over a 9-month 

period is routinely covered in an accelerated fashion within 7 to 7.5 months once the cotton 

harvest ends. If the entire curriculum is in fact covered and no subjects are omitted, 

approximately 20% less time would then be spent on each subject. It is likely that the rush to 

get through the curriculum results in teaching that is less thorough. A similar case could be 

made for the recruitment and instrumentalisation of educational staff in cotton cultivation and 

harvest. Even in the absence of forceful recruitment of younger children as labourers, many 

of these younger children could still face educational losses due to the partial or complete 

absence of educational staff, more particularly teachers.  

An assessment of the right to education as respect, protect and fulfil obligations 

further highlights that state-sponsored mobilization of school children during cotton harvests 

through schools fails to respect and protect the right to education of these children. The fact 

that younger children are now exempted from mass mobilization is a positive step towards 

realizing respect obligations. The tacit approval of the use of school children as cotton 

labourers by the central government is in fact what has led to regional and local authorities 

to continue to mobilize thousands of children over many years. To reverse educational 

losses incurred by children and to extend the respect and protection of the right to education 
                                            
992 ESCR Committee, GC 13, supra note 991, para 1.  
993 ESCR Committee, GC 13, supra note 991, para 6. 
994 ESCR Committee, GC 13, supra note 991, para 43. 
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to all children including those 15 years and older, domestic legislation prohibiting the 

engagement of all persons under the age of 18 in hazardous labour would have to be fully 

enforced. In addition, as a part of their specific obligations, ESCR Committee has concluded 

that States parties have an obligation to “ensure that communities and families are not 

dependent on child labour”.995	In essence, this obligation requires that States parties respect 

the right to education by abiding by their obligations under international law on the 

prohibition of the worst forms of child labour as well as on minimum age for employment, 

protect the right to education by ensuring that school-age children are not recruited for work 

not suited to their capacities and developmental needs and to fulfil the right to education by 

providing children, families and communities with opportunities that keep children out of 

unsuitable work and in school. In this regard, the implementation of Uzbekistan’s domestic 

legal framework and international obligations and the enforcement against third parties 

remain highly problematic.  

4.2.2.2.4 Article 31 – Right to rest and leisure 

CRC Article 31 states that children have the right to “rest and leisure, to engage in 

play and recreational activities” appropriate to their age (para. 1) and that “States Parties … 

shall encourage the provision of appropriate and equal opportunities for cultural, artistic, 

recreational and leisure activity” (para. 2).  The CRC Committee has defined “right to rest” as 

entailing “sufficient respite from work, education or exertion of any kind” to safeguard 

children’s health and wellbeing. The Committee has underscored that the evolving capacities 

of the child and the developmental needs are to be given due consideration in securing 

adequate respite from work and adequate sleep.996	Leisure is defined as “free or unobligated 

time that does not involve formal education, work, home responsibilities, performance of 

other life sustaining functions or engaging in activity directed from outside the individual”.997 

In fact, the distinguishing feature of leisure is the agency and the discretion given to children 

in choosing how to use this time. The CRC Committee noted that inter alia “enforced harmful 

or exploitative work can … serve to limit or deny children the opportunity to enjoy their rights 

under article 31”.998 Children engaged in arduous work as well as those children engaged in 

non-hazardous work over long periods of time, in other words “all child workers” are to be 

accorded State protection “from conditions that violate their rights under article 31”.999 For 

                                            
995 ESCR Committee, GC 13, supra note 991, para 55. 
996 CRC Committee, GC 17 on the right of the child to rest, leisure, play, recreational activities, cultural life and the 
arts, CRC/C/GC/17, 2013, para 14(a). 
997 CRC Committee, GC 17, supra note 996, para 14(b). 
998 CRC Committee, GC 17, supra note 996, para 26. 
999 CRC Committee, GC 17, supra note 996, para 29. 
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children to be able to enjoy their rights to rest, leisure and play under CRC Art. 31, the CRC 

Committee has identified a number of fundamental conditions, including but not limited to: 
- An environment sufficiently free from waste, pollution, traffic and other physical hazards to allow them to 

circulate freely and safely within their local neighbourhood; 
- Availability of rest appropriate to their age and development; 
- Availability of leisure time, free from other demands;   
- Accessible space and time for play, free from adult control and management.1000 

 

The fundamental conditions underlying the ability to enjoy the right to rest, leisure 

and play are not available to Uzbek children engaged in harvesting cotton. Firstly, the cotton 

fields have been described as having been treated with pesticides and some fields lie next to 

busy roads where risks of motor vehicle accidents are heightened. Secondly, children 

engaged in cotton harvests routinely work more than 8 hours a day, only with an hour for 

lunch break. During the years that younger children were recruited for cotton harvesting, the 

children were required to undertake a strenuous physical activity without having adequate 

respite. Even in educational settings, where children would be engaged mostly in non-

physical activity, frequent breaks are provided to children. Especially for older children 

staying away from their homes during the harvest season, weekends are also not available 

for rest. It follows that, in the absence of adequate rest periods, leisure and play cannot take 

place. 

4.2.2.2.5 Article 32 – Protection of Children from Economic Exploitation 

Children are accorded protection “from economic exploitation and from performing 

any work that is likely to be hazardous or to interfere with the child’s education, or to be 

harmful to the child’s health or physical, mental, spiritual, moral or social development” under 

CRC Article 32.1. Article 32 entails a two-pronged obligation: 1) children should be protected 

from work that is hazardous, harmful or likely to interfere with their education through 

appropriate measures, and 2) a legal framework to regulate any work undertaken by children 

should be in place along with appropriate sanctions for non-compliance. Even if the work 

were not State-orchestrated forced labour of children 1001 	(as was claimed by Uzbek 

authorities), this work by its nature may still have been a violation of Article 32. In order to 

see whether a violation of Article 32 has taken place in Uzbekistan, a first analysis of 

whether work required of a child engaged in cotton cultivation and/or harvest falls within the 

definition of work “likely to be hazardous or to interfere with the child’s education, or to be 

harmful to the child’s health or physical, mental, spiritual, moral or social development” (Art. 

                                            
1000 CRC Committee, GC 17, supra note 996, para 32. 
1001 The issue of forced labour and its prohibition are dealt with in another part of the legal analysis, under 
Uzbekistan’s international commitments arising from its ratification of related ILO Conventions. 
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32.1). In its GC 4 on Adolescent health and development, the CRC Committee recognized 

that work that “does not jeopardize the enjoyment of any of the other rights of the 

adolescents, including health and education” might provide developmental benefits. 1002	

Nonetheless, because many types of work do interfere with the enjoyment of rights set forth 

in the CRC, the Committee defined the protection of “adolescents from all forms of labour 

which may jeopardize the enjoyment of their rights, notable by abolishing all forms of child 

labour and by regulating the working environment and conditions in accordance with 

international standards”.1003	 

The second prong of the obligation to protect children from economic exploitation 

centres on the existence of a legal framework compatible with international standards and to 

address non-compliance in an effective manner. Accordingly, the CRC Committee 

recommended Uzbekistan to take measures in its 2001 Concluding Observations to 

“establish a minimum age for admission to employment ... in conformity with the age for 

completion of education”, to monitor the implementation of standards and provide a 

complaints mechanism, ratify ILO Conventions No. 138 and 182.1004 Accordingly, the Uzbek 

government introduced legislation setting a minimum age for admission to employment (16 

years of age), prohibited hazardous work for all persons under 18, ratified the ILO 

Conventions No. 138 and 182 and invited an ILO monitoring mission in 2013. These steps 

are important in the progressive realization of the protection of children from economic 

exploitation. On the other hand, the implementation and enforcement against third parties 

has not been as forthcoming. In most parts of the world, children are engaged in child 

labour, even in its worst forms, in family settings or through the involvement of private actors. 

The distinctiveness of the Uzbek case lies in the state’s active role in forcing children to work 

in cotton fields. While it is possible for most States in the world to claim that steps such as 

adopting legislation and slowly working towards their implementation are enough in the way 

of signalling commitment to international standards, Uzbekistan cannot reasonably rely on 

such a claim as much of the massive scale forced child labour problem would be resolved if 

the State’s tacit encouragement or approval of local authorities’ recourse to children as 

labourers ended. 

                                            
1002 CRC Committee, GC 4, supra note 425, para 18. 
1003 CRC Committee, GC 4, supra note 425, para 39(e). 
1004 CRC Committee, Concluding Observations: Uzbekistan”, supra note 939. 
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4.3 CCLAs and Uzbek Cotton  
4.3.1 The Involvement of Corporate Actors 

The Uzbek cotton sector is run at all stages by State-controlled institutions or 

corporations. Uzpakthasanoat, formerly named Uzkhlopkoprom (Uzbek Cotton Industry 

Association- UKP)1005, purchases the country’s entire cotton production delivered by farmers 

through the network of district cotton gins.1006 Uzpakthasanoat purchases raw cotton from 

cotton farmers at a third of the market price.1007 Although the Uzbek government has self-

professedly launched a process of economic liberalization, the State remains the majority 

shareholder (51%) of Uzpathasanoat.1008  
Figure 6 The Uzbek Cotton “Chain of Command” 

 
There are three State-owned companies lying at the heart of the cotton exports: 

Uzprommashimpex, Uzmarkazimpex and Uzterimpex. Uzmarkazimpex’s major activity is the 

export of cotton fibre and its “annual turnover [is] over 800 million US dollars and volume of 

exports more than 300 thousand tons of cotton fibre annually”.1009 The company is a member 

of the International Cotton Association, Gdynia Cotton Association and Bremen Cotton 

Exchange.1010 Uzmarkazimpex has trading partners and final consumers in China, Korea, 

Singapore, UAE, Iran, Russia and other countries of South-Eastern Asia”.1011 

The cotton that is not designated for export is transferred to the Association of State 

Cotton Enterprises or Uzbeklegprom to be used in local textile production, mostly through 

                                            
1005 Assel Rustemova, “Rent Seeking and Authoritarian Consolidation in Kazakhstan and Uzbekistan”, in Rachel 
Vanderhill and Michael E. Aleprete Jr. (eds), International Dimensions of Authoritarian Persistence: Lessons from 
Post-Soviet States, Lexington Books, 2013, 72. 
1006 EJF, “White Gold”, supra note 913, 14. 
1007 RSN, “From the Field: Travels of Uzbek Cotton Through the Value Chain”, 2012, 2. 
1008  UzDaily, “Uzbekistan to use new technologies to pack cotton-fiber”, UzDaily.com, 2 November 2012, 
http://www.uzdaily.com/articles-id-20808.htm. 
1009 Website of Uzmarkazimpex, http://uzmarkazimpex.com/page/hlopkovoe-volokno. 
1010 Website of Uzmarkazimpex, supra note 1009. 
1011 Website of Uzmarkazimpex, supra note 1009. 
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joint ventures that are established between the Uzbek state and foreign investors.1012 In 

January 2005, the Uzbek Cabinet of Ministers launched a program to promote the cotton 

processing capacity of Uzbekistan to 50% by attracting foreign investment totalling 1.2 billion 

USD. 1013  The government offered projects exemption from income tax and all other 

budgetary taxes, with the exception of VAT until 1 January 2009.1014 Some of these projects 

include joint ventures with large multinationals such as Daewoo.1015 The 2007 SOAS study 

claims that the main beneficiaries of the use of child labour in the cotton fields are the 

abovementioned “nominally independent state-controlled joint-stock trading companies that 

exercise a de facto monopoly on cotton export operations in Uzbekistan”.1016 The report also 

contends that there is little or no transparency in the operations of the said companies and 

no popular oversight of their tax contributions to the national budget.1017  The disparity 

between international market prices of cotton and the domestic prices paid to farmers has 

allowed the joint-stock trading companies to acquire large profits, “giv[ing] them a stake in 

the maintenance of the current procurement and labour control regime”.1018 

4.3.1.1 Global Cotton Supply Chains 

The cotton produced in Uzbekistan is sold through the state-controlled joint-stock 

companies and finds its way to the high street through complex global supply chains. Global 

cotton supply chains require meticulous due diligence and tracking of origin in order to 

ensure that products of child labour or forced labour do not end up in a company’s supply 

portfolio. Retail companies that are most susceptible to consumer pressure and risks 

regarding their brands often do not directly buy cotton as a raw material to produce fabric. 

Cotton sold by Uzbek joint-stock companies at global market prices is mostly purchased by 

Asian companies. According to one account, China and Bangladesh are the destination for 

around 70% of the harvest.1019 In these countries, the cotton is woven and made into fabrics. 

Although many global brands have signed on to the Cotton Pledge, by which they pledge not 

                                            
1012 EJF, “White Gold, supra note 913, 15. 
1013 Jozef de Coster, “Uzbekistan textiles appeal to foreign investors”, www.just-style.com, 24 October 2005, 
http://www.just-style.com/analysis/uzbekistan-textiles-appeal-to-foreign-investors_id92504.aspx 
1014 Jozef de Coster, supra note 1009. 
1015 The joint ventures include Daewoo Textile Ferghana, FE Daewoo Textile Bukhara, FE LLC BF Production, FE 
LLC Osborn Textile, FE Daka Tex, JV LLC Mili Guliston Textile, JV LLC Baht Textile (Website of 
Uzmarkazimpex, supra note 1009). 
1016 SOAS, “Invisible to the World?”, supra note 925, 37. 
1017 SOAS, “Invisible to the World?”, supra note 925, 37. 
1018 SOAS, “Invisible to the World?”, supra note 925, iv, para 6. 
1019 Raveena Aulakh, “Uzbekistan shuts down high schools, universities in forced cotton harvest”, The Toronto 
Star, 30 September 2014, 
http://www.thestar.com/news/world/2014/09/30/uzbekistan_shuts_down_high_schools_universities_in_forced_cotton_harvest.h
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to source Uzbek cotton, there are still other producers/retailers in the Asian markets that 

continue to source from Uzbekistan in the absence of similar public pressure. 

Cotton supply chains across the globe have a similar structure, even if the specific 

players involved may differ. The EJF’s ‘snapshot’ of cotton supply chains depicts the journey 

of cotton from seed to garment, including the by-products from linters and cottonseed.1020 

Figure 7 A Snapshot of Cotton Supply Chains 

Source: Reproduced from EJF, Somebody Knows Where Your Cotton Comes From: Unravelling the Supply 
Chain, 2009. 

According to the EJF: 

 [u]nlike organic and fair-trade cotton, … the vast majority of the world’s cotton is traded 
through commodity exchanges and undergoes several stages of exchange, processing and 
manufacture between the cotton field and final consumer.1021 

The apparent complexity of global cotton supply chains and the baffling number of 

intermediaries involved in the various steps –from cultivation to retail have too often resulted 

in the misconception that it may be practically impossible to ensure for retailers to ascertain 

the origin of the cotton they purchase. At the level of the yarn spinners and cotton mills, 

cotton from different origins and different qualities may be mixed. Garment manufacturers 

may also have “subcontractors to dye, launder or embellish their product”.1022 In addition, the 

same garment may be produced for the same retailer by different garment manufacturers. It 

has also been suggested that retailers do not routinely have direct relationships further down 

the supply chain than the fabric mills.1023 

The Uzbek cotton supply chain differs from other cotton supply chains in one 

important aspect: cultivation, harvesting, ginning and export of cotton are completely 

regulated by the Uzbek State. The State even organizes annual cotton export and trade 

fairs.1024 As such, cotton of Uzbek origin should be more readily identifiable at the level of 

                                            
1020 Reproduced from EJF, “Somebody Knows Where Your Cotton Comes From: Unravelling the Supply Chain”, 
2009, 7. 
1021 EJF, “Somebody Knows”, supra note 1020, 3. 
1022 EJF, “Somebody Knows”, supra note 1020, 6. 
1023 EJF, “Somebody Knows”, supra note 1020, 7. 
1024 The first Uzbek Cotton Fair was organized by the Republic of Uzbekistan in 2005 and has continued to be an 
annual event since. The 10th International Uzbek Cotton and Textile Fair was held on 13-14 October 2014 in 
Tashkent. The fair is an occasion for traders to conclude contracts for the purchase of Uzbek cotton. 
(http://cotton.mfer.uz/) 
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companies engaged in cotton trade as they will have purchasing contracts with one of the 

three Uzbek government owned cotton export companies.  The following figure depicts the 

Uzbek cotton supply chain from the domestic market to international markets, including the 

different actors, processes and the issues at each of the levels. 
Figure 8 Players in the Uzbek Cotton Supply Chain 

 
4.3.1.2 Value Chain Management and Regulation: Key Issues 

There are two vital issues to be tackled in preventing adverse human rights impacts 

arising from value chains, including supply chains: traceability and “impactability”. 

4.3.1.2.1 Traceability 

Traceability is the most salient concern for retailers regarding human rights issues 

arising from cotton supply chains. Traceability is the one essential factor for a company in 

being able to ascertain that cotton produced by child or forced labour does not get into the 

supply chain. Ensuring traceability is considered one of the key elements of sustainable 

supply chain management. International Organization for Standardization’s (ISO) widely 

used definition of traceability is “the ability to identify and trace the history, distribution, 

location, and application of products, parts, and materials”.1025 Qualifying this definition, UN 

Global Compact and BSR’s A Guide to Traceability defines traceability as “[t]he ability to 

identify and trace the history, distribution, location and application of products, parts and 

materials, to ensure the reliability of sustainability claims, in the areas of human rights, 

labour …, the environment and anti-corruption.”1026 Traceability is especially essential to 

                                            
1025 UN Global Compact and BSR, “A Guide to Traceability: A Practical Approach to Advance Sustainability in 
Global Supply Chains”, 2014, http://www.bsr.org/reports/BSR_UNGC_Guide_to_Traceability.pdf, 7. 
1026 UN Global Compact and BSR, “A Guide to Traceability”, supra note 1025, 7. 
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ensure that materials sourced do not come from places where human rights are violated or 

for instance, from conflict zones.  

Organic and fair trade cotton is differentiated at the source, certified and its supply 

chains segregated using the identity preservation model.1027 Non-organic, non-fair trade 

cotton, which makes up the majority of world cotton trade, on the other hand, is traded in 

commodity exchanges. For this ‘conventional’ cotton, traceability necessitates diligent record 

keeping of supplier relationships at all levels of the cotton supply chain, from the gins to the 

retailers.	 1028  EJF partnered with UK multinational Tesco to demonstrate that it is not 

impossible as some claim to trace the origin of so-called conventional cotton. Traceability 

can be ensured because all internationally traded cotton is required to travel with a country 

of origin certificate in order to be cleared through international customs.1029 When retailers 

purchase cotton, the cotton they purchase may come from different origins or may have 

been mixed. It has been posited that: 

The cotton origin is known and is of great importance in trading and the first textile process-
spinning. It is from spinning onwards that the relevance of origin starts to diminish. If the 
product at yarn, fabric, and finished product stage meets the customers’ requirements, the 
origin of cotton fibre is generally considered to be irrelevant (exceptions being when origin is 
synonymous with quality …).1030 

While consumer pressure is high on retailers, it is much lower down the chain that 

traceability must be first ensured. It is thus crucial to ensure traceability at the raw cotton 

commodity trade stage of the supply chain. 

The global raw cotton trade is a highly concentrated market with a very small number 

of very large players. Through its subsidiary Allerberg Cotton, Louis Dreyfus Commodities 

has been the world’s biggest cotton trading company for years and has continued to grow 

after acquiring one of the other largest traders, Dunavant in 2009.1031 An ICAC report 

revealed that in 2009 global cotton trade was dominated by 13 companies, 4 of which were 

government-owned (including the 3 cotton-trading companies of the Uzbek government).1032 

This group of largest traders traded 26% of world production in 2009 at 6.2 million tons of 

cotton.1033 Of the world’s leading ten private cotton trading companies, nine have offices in 

Tashkent: Paul Reinhart AG, Cargill Cotton, Louis Dreyfus, Ecom Agroindustrial, Plexus 

Cotton, Devcot, Sicle Cotton, ICT Co, Daewoo International.1034  

                                            
1027 UN Global Compact and BSR, “A Guide to Traceability”, supra note 1025, 11. 
1028 UN Global Compact and BSR, “A Guide to Traceability”, supra note 1025, 12. 
1029 EJF, “Somebody Knows”, supra note 1020, 7. 
1030 EJF, “Somebody Knows”, supra note 1020, 7. 
1031 ICAC, “Structure of the World Cotton Trade”, 2009, 2.  
1032 ICAC, “Structure of the World Cotton Trade”, supra note 1031.  
1033 ICAC, “Structure of the World Cotton Trade”, supra note 1031.. 
1034 Responsible Sourcing Network, “From the Field”, supra note 1031, 13. 



 

 234 

In the specific case of Uzbek cotton, the crucial stage for ensuring cotton produced 

by forced child labour does not enter supply chains is again at the cotton trade stage (after 

the gin and before spinners). Because the Uzbek State-owned Uzkhlopkoprom (UKP) 

association purchases the country’s entire cotton production and sells it on the international 

commodity markets through the companies Uzinterimpex, Uzmarkazimpex and 

Uzprommashimpex, there is great clarity involving domestic cotton trade. The entry of Uzbek 

cotton into global apparel supply chains occurs at this stage when private traders purchase 

Uzbek cotton from one of the three State-owned trading companies. 

4.3.1.2.2 Impactability  

The second important challenge in ensuring that global supply chains act in 

accordance with the entire range of internationally recognized human rights standards is the 

ability for businesses at the end of the supply chain, such as retailers to impact the 

behaviour and modes of operation of other businesses upstream.1035 For the purposes of the 

present case, this will be called “impactability”. At present, the debate about Corporate 

Social Responsibility (CSR) and business obligations concerns the entire value chain.1036 As 

such, “upstream CSR demands go beyond the direct suppliers to include the complete 

production process from resource extraction to product assembly”.1037 Guidance from the 

Shift Project points out two related difficulties: Firstly, many issues in the supply chains with 

regards human rights have root causes that may be due to “structural or systemic issues, 

beyond the direct control of individual suppliers, requiring systemic responses – including 

social context, regulatory environments, and the broader labour relations context in the 

country”. 1038  Secondly, companies often overlook their own contributions that further 

exacerbate adverse impacts, for instance in terms of purchasing practices “undercut[ting] 

their stated commitments to better social performance in their supply chains and contribute 

directly to the impacts they are intent on preventing”.1039 

Locke, Amengual and Mangla have linked the limited success of traditional private, 

voluntary compliance model to its “misguided theoretical and empirical assumptions 

                                            
1035 For an overview of developments in upstream and downstream Corporate Social Responsibility (CSR), see: 
Judith Schrempf-Stirling, Guido Palazzo, and Robert A. Phillips, “Ever Expanding Responsibilities: Upstream and 
Downstream Corporate Social Responsibility”, in Adam Lindgreen et al. (eds), Sustainable Value Chain 
Management: Analyzing, Designing, Implementing, and Monitoring for Social and Environmental Responsibility, 
Ashgate, 2012, 353-68. 
1036 Schrempf-Stirling, Palazzo and Phillips, “Ever Expanding Responsibilities”, supra note 1035, 354. 
1037 Schrempf-Stirling, Palazzo and Phillips, “Ever Expanding Responsibilities”, supra note 1035, 356. 
1038 Shift, “From Audit to Innovation: Advancing Human Rights in Global Supply Chains,” 2013, 6. 
1039 Shift, “From Audit to Innovation”, supra note 1038. 
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concerning the power of multinational corporations in global supply chains”.1040 They argue 

that there are misconceptions about the incentives needed to alter behaviour and improve 

standards throughout production networks. Accordingly, it is not always the case that global 

retail brands are powerful enough to foster compliance with codes of conduct and labour 

standards.1041 They argue that power relations within supply chains in different sectors, 

including for instance the apparel supply chains, are not asymmetrical as has hitherto been 

assumed and are much more complex and intricate. Because apparel suppliers work with a 

large number of brands and each brand comprises a limited portion of their business 

volumes, these brands may not have the leverage to compel supplier to introduce 

improvements to wages, working hours and conditions.1042 A retailer’s decision not to use a 

particular factory is also no antidote to the issues at supplier level since retailers thus “lose 

any leverage they once had if the factory finds other, less demanding clients”.1043 Their 

conclusion is that it is a fiction that willing global brands are able to ‘force’ suppliers to 

comply with codes of conduct. The proposed remedy for the vices of the traditional 

compliance model is offered in the form of a so-called “commitment-oriented approach 

based upon joint problem-solving, information exchange, and the diffusion of best-

practices”.1044 In fact, Locke, Amengual and Mangla have pinpointed the inherent difficulty 

surrounding voluntary supply chain management:  

Power relations among the key actors in the supply chains are far from unidirectional or 
unambiguous and thus render simple responses (e.g., comply or else) unrealistic. Given the 
complex and interdependent nature of relations among the different actors in the supply 
chain, it is not clear whose behavior […] should be induced to change.1045  

The authors view this difficulty as the prime reason for abandoning the compliance 

approach for a commitment-based approach but are premature in their assessment. In fact, 

notwithstanding the merits of a commitment-oriented supply chain management1046, it is not 

a turn exclusively to commitment but to more effective models of compliance that are badly 

needed from a human rights standpoint. From retailers to raw material procurement, 

effective and adequate regulation at all levels of the supply chain across the globe is crucial 

                                            
1040 Rick Locke, Matthew Amengual and Akshay Mangla, “Virtue out of Necessity?: Compliance, Commitment and 
the Improvement of Labor Conditions in Global Supply Chains”, MIT Sloan Working Paper No. 4719-08, October 
2008, updated March 2009, 1.  
1041 Locke, Amengual and Mangla, “Virtue out of Necessity?”, supra note 1040, 8-9. 
1042 Locke, Amengual and Mangla, “Virtue out of Necessity?”, supra note 1040, 12. 
1043 Locke, Amengual and Mangla, “Virtue out of Necessity?”, supra note 1040, 13. 
1044 Locke, Amengual and Mangla, “Virtue out of Necessity?”, supra note 1040, 1. 
1045 Locke, Amengual and Mangla, “Virtue out of Necessity?”, supra note 1040, 16. 
1046 The commitment-oriented approach to supply chain management has been defined as a model “based upon 
joint problem solving, information exchange, and the diffusion of best-practices” (Locke, Amengual and Mangla, 
supra note 1040, 1). In essence, there is nothing that renders regulation and commitment-oriented approaches 
incompatible. As such, businesses along the supply-chain can continue to engage in joint problem solving, 
exchange of information and best practices in undertaking their responsibilities set out in regulations. 
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squarely for overcoming the inherent complexities and ensuring that the burdens of 

compliance and reporting are distributed evenly and equitably.  

4.3.1.3 Corporate Responses to Supply Chain Issues 

The reaction of corporate actors in face of reports about children’s rights and human 

rights violations through the use of forced labour has resulted in a number of voluntary ad 

hoc initiatives in the absence of mandatory regulatory frameworks. For instance, the Cotton 

Campaign was initiated in 2007 as a “coalition of human rights organisations, trade unions, 

socially responsible investors and business organizations coalesced to end forced labour of 

child organizations in the cotton industry in Uzbekistan”.1047 In November 2007, a group of 

self-proclaimed civil society activists from Uzbekistan sent an open letter to a number of 

governments, the EU, EBRD, the WB, UNICEF and ILO calling for a boycott of Uzbek 

cotton. 1048  In what followed, international retailers such as H&M (Sweden), Marimekko 

(Finland), Krenholm (Estonia), Tesco (UK) and Marks and Spencer (UK) announced that 

they would stop sourcing Uzbek cotton.1049 The reactions to the call were not uniform 

however, including one from the ICAC characterizing a boycott as “highly impractical 

because of the nature of commodity markets”.1050 What ICAC tacitly referred to in the form of 

the nature of commodity markets in essence means the realities of global supply chains. 

Another civil society initiative, called the Cotton Pledge of the Responsible Sourcing 

Network (RSN), brings together 274 companies/brands worldwide in a commitment “to not 

knowingly source Uzbek cotton for the manufacturing of any … products until the 

Government of Uzbekistan ends the practice of forced child and adult labour in its cotton 

sector”.1051 Most Cotton Pledge signatories are companies from North America and Europe, 

including some of the largest brands in apparel and retail.1052 The signatories to the Cotton 

Pledge are expected to take five steps in implementing their commitment: 
1. Align Business Practices with the Commitment 
2. Collect Country of Origin (COO) Documentation for all Cotton Products and Textiles 
3. Involve Yarn and Textile Mills 
4. Engage the Uzbek Government 

                                            
1047 The Cotton Campaign, http://www.cottoncampaign.org. 
1048 Civil Society Activists of Uzbekistan, “Purge the Uzbek Cotton of the Stains of Forced Child Labor!”, 15 
November 2007, http://www.reports-and-materials.org/sites/default/files/reports-and-materials/Call-for-Uzbekistan-cotton-
boycott-15-Nov-2007.pdf.  
1049 Gulnoza Saidazimova, “Uzbekistan: Cotton Industry Targeted By Child-Labor Activists”, Radio Free Europe – 
Radio Liberty, 19 January 2008, http://www.rferl.org/content/article/1079375.html.  
1050 Townsend/ICAC, supra note 957. 
1051 Responsible Sourcing Network, “The Cotton Pledge”, http://www.sourcingnetwork.org/storage/cotton-pledge-intro-
package-2013/RSN%20Pledge%20Agreement2013.pdf. 
1052  The list of Pledge Signatories is on the website of the Responsible Sourcing Network, 
http://www.sourcingnetwork.org/the-cotton-pledge.  
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5. Join Responsible Sourcing Network’s Economic Leverage Working Group on Uzbek 
Cotton.1053 

 
Although many American and European retailers have announced that they will not 

knowingly source Uzbek cotton on account of forced child labour being used in cotton 

cultivation in the country, some companies have argued that it is very difficult to ascertain 

that no Uzbek cotton ends up in the supply chain.1054 The effectiveness of the Cotton Pledge 

campaign remains controversial as ensuring traceability remains at the core of the boycott 

and as most of the cotton from the Uzbek fields is purchased by Asian markets as opposed 

to European or American.1055	 

4.3.2 The Involvement of Corporate-like Actors  

4.3.2.1 The WB – Rural Enterprise Support Project (RESP) 

The WB started funding the Rural Enterprise Support Project Phase II1056 (RESP II) 

for Uzbekistan in 2008 with the objective “to increase the productivity and financial and 

environmental sustainability of agriculture and the profitability of agribusiness in the project 

area”. 1057  The first credit line of approximately 68 million USD was complemented in 

September 2012 with an additional financing of 40 million USD.1058 On 7 February 2014, WB 

and Uzbekistan signed an agreement for a 40 million USD loan to be disbursed from the IDA 

under RESP II.1059 

The April 2013 report of the Bank Information Center (BIC) along with the Human 

Rights Society of Uzbekistan (Ezgulik) pointed to the need for child impact assessments for 

WBG funded projects.1060	By September 2012, the WB had extended loans totalling USD 

                                            
1053  Responsible Sourcing Network (RSN), The Cotton Pledge Package 2013, 
http://www.sourcingnetwork.org/storage/cotton-pledge-intro-package-2013/Pledge_Packet_2013.pdf. 
1054 Jamie Doward, “H&M comes under pressure to act on child-labour cotton”, The Guardian, 15 December 
2012, https://www.theguardian.com/business/2012/dec/15/cotton-child-labour-uzbekistan-fashion. 
1055 School of Oriental and African Studies (SOAS), “What has Changed? Progress in eliminating the use of 
forced child labour in the cotton harvests of Uzbekistan and Tajikistan”, November 2010, 11, 
https://www.soas.ac.uk/cccac/centres-publications/file64329.pdf. 
1056 The first phase of the project, as the Rural Enterprise Support Project ran between 2001 and 2008 and cost a 
total of 43.45 million USD. (WB, “Projects & Operations”, http://www.worldbank.org/projects/P046043/rural-
enterprise-support-project?lang=en) 
1057  WB, “Projects & Operations:  Project P126962, Abstract”, 
http://www.worldbank.org/projects/P126962/additional-financing-second-rural-enterprise-support-
project?lang=en. 
1058 WB Inspection Panel, “Report and Recommendation – Republic of Uzbekistan: Second Rural Enterprise 
Support Project (P109126) and Additional Financing for Second Rural Enterprise Support Project (P126962), 
Report No. 83254-UZ, 9 December 2013, 2, para 5.  
1059 WB, “Press Release – WB Continues Supporting Agricultural Diversification in Uzbekistan”, 7 February 2014.  
1060BIC and the Human Rights Society of Uzbekistan (Ezgulik), “The Need for Child Impact Assessments: A Case 
Study of the International Development Association Funded Uzbekistan Rural Enterprise Support Project-Phase 
II”, April 2013. 
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25.7 million to 317 agribusinesses in Uzbekistan.1061 Although RESP II aimed at diversifying 

agricultural production in the country to reduce the reliance on cotton as a cash crop by 

increasing the share of fruits, vegetables and livestock in the country’s agriculture sector, 

BIC and Ezgulik contended that the “WB failed to properly assess and address the issue of 

forced child labour” organised by the Uzbek government in the planning and approval stages 

of RESP II.1062 Although there was no conclusive evidence to contend that the funds from the 

WB had been directly used in supporting the on-going practice of forced child labour, WB 

was criticized for failing to carry out sufficient due diligence.1063  

The 2008 Project Appraisal by the WB was based on the Social Assessment 

undertaken by the Uzbek government. In this Social Assessment, it was claimed that the 

“[r]espondents stated that school children are not exploited for cotton production [and that 

…] the recent work of UNICEF and the SA [Social Assessment] showed the lack of worst 

forms of child labour in rural Uzbekistan.”1064 On the other hand, it was recognized that the 

labour of children ages 12 to 18 was “used during the period of cotton picking when 

districts/provinces cannot fulfil their plan of cotton picking”.1065 The contradictory statements 

were not scrutinized in the Project Appraisal document and the risks arising from forced child 

labour were not problematized beyond addressing the issue of child labour by financing 

public awareness campaigns to sensitize cotton farmers and the public.1066 

4.3.2.2 ADB – Amu Bukhara Irrigation System Rehabilitation Project  

Amidst concerns about the WB - RESP II, the ADB launched the Modernization and 

Improved Performance of the Amu Bukhara Irrigation System (ABIS) Rehabilitation Project in 

Uzbekistan in 2013. The concept note for the project, drafted in November 2011, states that 

the Uzbekistan is a shareholder in the ADB and its “largest client in the region by the number 

of loans, and its 14th largest borrower by volume”.1067 The ABIS Rehabilitation Project aims at 

upgrading irrigation and water supply infrastructure in Bukhara and two districts in Navoi and 

is expected to provide irrigation to 6,500 farms as well as drinking water to 725,000 

persons.1068 

The ABIS Rehabilitation Project Concept Note described the project risk category as 

“complex” given the budget exceeding 200 million USD, categorized the project safeguards 
                                            
1061 WB, “Press Release – WB Continues Supporting Productivity and Sustainability of Agriculture in Uzbekistan”, 
11 September 2012. 
1062 BIC and Ezgulik, “The Need for Child Impact Assessments”, supra note 1060, 4. 
1063 BIC and Ezgulik, “The Need for Child Impact Assessments”, supra note 1060, 4. 
1064 BIC and Ezgulik, “The Need for Child Impact Assessments”, supra note 1060, 7. 
1065 BIC and Ezgulik, “The Need for Child Impact Assessments”, supra note 1060, 7. 
1066 BIC and Ezgulik, “The Need for Child Impact Assessments”, supra note 1060, 8. 
1067 ADB, “ADB & Uzbekistan: Fact Sheet”, December 2013.  
1068 ADB, “Press Release - ADB $220 Loan to Help Uzbekistan”, 25 September 2013. 
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as B for Environment, meaning its environmental impacts would be site-specific and few, 

and C for both Involuntary Resettlement and Indigenous Peoples, meaning it would have no 

adverse impacts.1069 The Problem Tree prepared for the Concept Note did not look into any 

possible links with cotton cultivation, even though it dates from 2011 when the reports on the 

use of forced child and adult labour in Uzbekistan’s cotton production sector were widely 

available in media outlets.1070	The due-diligence reporting for the project proposal inspected 

the “Household and poverty reduction impacts” and “Gender Impacts” of the projects in 

addition to the project’s economic, financial and governance aspects. 1071  The project 

appraisal document attests to the fact that the possible contribution of the project to the on-

going use of forced labour and child labour in the region was not explicitly explored. 

Prior to the approval of the project proposal by the ADB Board, HRW alleged that the 

ADB failed to take into account the labour risks of funded “activities involving harmful or 

exploitative forms of forced labour or child labour in relation to the water sector employees of 

the project”.1072	In a letter addressed to the ADB President, HRW called on the ADB to 

“refrain from approving the … project until human rights concerns including forced labour 

and child labour [we]re addressed”.1073	The Cotton Campaign also sent a letter to the ADB 

President, arguing that the proposed plan disregarded the issue of forced labour in 

Uzbekistan’s agricultural sector and that the project was deemed to have no impact on Core 

Labour Standards according to the Initial Poverty and Social Analysis of 2009, ignoring the 

forced labour phenomenon. In addition, the Cotton Campaign underlined that the 2013 

Social Compliance Audit Report “fail[ed] to mention forced labour in the cotton sector”.1074 

The 220 million USD loan for the six-year long ABIS Rehabilitation Project was approved by 

the ADB on 25 September 2013. The ADB claims it has “strong and comprehensive loan 

covenants to enforce the government’s compliance with core labour standards in relation to 

the project’s implementation” as well as “firm assurances from the government that it will 

respect international labour principles”. 1075  Upon the start of the project, the Cotton 

Campaign sent a letter to the ADB President Takehiko Nakao on 27 January 2014, urging 

the ADB to “halt until human rights concerns, including forced labour and forced child labour 

                                            
1069 ADB, Concept Note – Uzbekistan: Amu Bukhara Irrigation System Rehabilitation, 4 November 2011, para 16. 
1070 ADB, Concept Note, supra note 1069, 8. 
1071 ADB, Proposed Loans - Republic of Uzbekistan: Amu Bukhara Irrigation System Rehabilitation Project, 
Project Number: 44458-013, August 2013. 
1072  HRW, “ADB: Reconsider Uzbekistan Project”, 11 September 2013, 
http://www.hrw.org/news/2013/09/11/asian-development-bank-reconsider-uzbekistan-project. 
1073  HRW, “Letter to the ADB President Mr. Takehiko Nakao: Concerns Regarding Forced Labor in the 
Modernization and Improved Performance of the Amu Bukhara Irrigation System (ABIS) Project in Uzbekistan”, 3 
September 2013. 
1074 The Cotton Campaign, “Letter to the ADB President Mr. Takehiko Nakao”, 11 September 2013. 
1075 ADB, “ADB $220 Loan to Help Uzbekistan”, supra note 1068. 
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are addressed and an independent human rights monitoring program of ADB projects in 

Uzbekistan, with the participation of Uzbek civil society and public reporting, is 

functioning”. 1076 In fact, civil society continues to be critical of the ADB based on the 

contention that the ADB “has only tried to prevent labor abuses in the irrigation project while 

ignoring forced labor in the fields they water”.1077 

4.3.2.3 IFC - Indorama Kokand Textile Project  

IFC decided in December 2015 to provide a senior A loan of up to 40 million USD to 

Indorama Kokand Textile to expand its cotton yarn production plant in Uzbekistan’s Fergana 

Valley.1078 The loan is aimed at increasing exports and “availability of good quality raw 

material for the local weaving and knitting industry, thus enhancing the growth of local textile 

industry and increasing industrial employment”.1079 Although the project itself was considered 

by the IFC not to have significant environmental and social impacts, it was classified as a 

category A project due to supply chain risks related to labour practices in the country.1080 

A civil society letter addressed to the IFC alleged that because Indorama Kokand had 

been operating in Uzbekistan for four years with the knowledge that forced labour was used 

in cotton production in the country, the proposed loan was in violation of IFC Performance 

Standard 2. The letter urged IFC to postpone the loan until the Uzbek government had 

introduced credible changes to the system. IFC responded by noting that the company “will 

insure it sources only from areas covered by third party monitoring against child and forced 

labor” but that there was no grounds to postpone the funding as IFC considered progress 

was being made.1081 In conclusion, the IFC response was based on IFC’s belief “that is [was] 

better that IFC support the project (and thus contributing to reforming the cotton sector) 

rather than wait until the risks are completely eliminated”.1082 

                                            
1076 The Cotton Campaign, “Letter to the ADB President Mr. Takehiko Nakao”, 27 January 2014. (In the 
meanwhile, the Government of Uzbekistan had also applied to the Japan International Cooperation Agency 
(JICA) for a 100.7 million USD loan to co-finance the project.1076 JICA provided the loan 100.7 million USD loan 
to the project and an additional loan of approximately 25.5 million USD for an Electric Power Sector Capacity 
Development project.1076 Although the ADB has been addressed by NGOs on several occasions regarding the 
funding, the Government of Japan and JICA have not been held to similar scrutiny as of yet.) 
1077 Jessica Evans, “Asian Development Bank’s Money vs. Its Mouth”, The Huffington Post, 13 May 2016, 
http://www.huffingtonpost.com/jessica-evans/asian-development-banks-m_b_9961464.html.  
1078 IFC, “IFC Project Information Portal: Indorama Kokand”, https://disclosures.ifc.org/#/projectDetailSII/5133. 
1079 IFC, “Indorama Kokand”, supra note 1078. 
1080 IFC, “Indorama Kokand”, supra note 1078. 
1081  IFC, “IFC response to the Cotton Campaign”, December 2015, 
http://www.cottoncampaign.org/uploads/3/9/4/7/39474145/ifc_response_cottoncampaign_december2015.pdf. 
1082 IFC, “IFC Response to the Cotton Campaign” supra note 1081. 
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4.4 CCLAs and Children’s Rights in the Uzbek Cotton Case 
Having established that the practice of the forceful recruitment of children in cotton 

production has resulted in a number of breaches of children’s rights, the attention in this 

section is turned to the question of who bears responsibility for these breaches. To 

recapitulate, Uzbek local authorities under the explicit knowledge and the tacit approval of 

the central government have recruited thousands of children under the minimum age of 

employment to engage in hazardous work over a long period of time. In the meanwhile, the 

Uzbek government has received funding from the WB and the ADB for the renovation of its 

agricultural structure, with possible repercussions for cotton reproducing regions. The cotton 

cultivated and harvested through the use of forced labour has been sold by Uzbek state 

companies in international markets and bought by a number of private cotton trading 

companies. Furthermore, a number of foreign businesses have entered into joint ventures 

with Uzbekistan to produce textiles locally. The cotton sold in international markets has 

moved through the supply chain and reached the consumers in different markets.  

4.4.1 Normative Frameworks on Corporate Actors 

The complex nature of cotton supply chains and the multitude of actors involved in 

the case may create confusion as to who bears responsibility for the violations that have 

taken place in Uzbekistan. The first step in evaluating how responsibility is attributed for 

these violations given the numerous actors involved is the determination of what children’s 

rights obligations each of these actors have in light of the existing hard law and soft law 

frameworks. The following section includes an assessment of what the current state of the 

art offers as answer to the question of what actors have which children’s rights obligations. 

The traditional sources of international law provide only a partial understanding of the 

normative evolution of the legal process surrounding corporate obligations, as has been 

illuminated in Section 1.3.1.4..1083 A traditional reading of international human rights law and 

public international law would dictate that in the present case, the State of Uzbekistan is the 

primary and only duty-bearer as regards children’s rights obligations and that it is the sole 

actor bearing responsibility for the use of forced child labour, which has led to adverse 

children’s rights impacts. It cannot be contested that the government of Uzbekistan has 

effective control over its territory, exercises decisive power over the population and that 

forced recruitment of children and adults for cotton harvesting has happened with the central 

government’s full knowledge and approval, and according to some accounts, tacit 

                                            
1083 This may change at another point in time, given that the possibility of a binding legal instrument on the human 
rights obligations of corporations is being explored by the UN Human Rights Council. 
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encouragement. As such, in this case, it is the primary duty-bearer for children’s rights within 

its territory. Yet, even in such a seemingly clear-cut case, other actors are involved to 

varying degrees leading to a continuation of ongoing violations if not in the decision-making 

and policies resulting in the violations in the first place. Legal frameworks that would 

traditionally be considered ‘hard’ law are silent about these other actors on the whole.  In 

fact, the “under construction” nature of the law in this area of study is readily discernible from 

the proliferation of the number of partially overlapping and sometimes competing normative 

endeavours at the international level, including the UNGPs, the OECD Guidelines, the 

CRBPs, expert opinion contained in the Maastricht Principles, the normative 

pronouncements of human rights treaty bodies and the ongoing preliminary work on a 

binding international instrument. These normative endeavours constitute the arsenal of tools 

available in thinking about their obligations and resulting responsibility..  

4.4.1.1 UNGPs 

The framework offered by the UNGPs has been directly transposed in the CRBPs 

and the OECD Guidelines. As such, the corporate ‘responsibility to respect’ human rights is 

considered a societal imperative and not a legal obligation for business enterprises.1084 The 

UNGPs place the obligation to ensure business compliance with relevant human rights 

standards on the Uzbek State (Principle 1). This is in fact an ironic proposition as States, 

such as the Uzbek State, that are unwilling to abide by their human rights obligations, cannot 

be reasonably expected to compel businesses to respect the very rights they are violating.  

The corporate responsibility to respect is translated by the UNGPs into a three-

pronged action bundle: 1. Policy Commitment, 2. Human Rights Due Diligence, and 3. 

Remediation.1085 In addition to a company’s own activities, the human rights due diligence 

requirement is to extend to adverse human rights impacts “which may be directly linked to its 

operations, products or services by its business relationships”.1086 This accent on direct 

business relationship was echoed in the test applied in the reasoning of the German NCP in 

the ECCHR v. Otto Stadtlander instance (explored infra Section 4.4.1.2.1), namely the 

existence of a direct business relationship and the qualification of that business relationship 

as one of considerable magnitude. This test sidesteps a number of important issues. Firstly, 

it fails to take into account the power and influence that a company may wield in its indirect 

business relationships. Secondly, the threshold imposed through a direct business 

                                            
1084 The UNGPs state that the corporate responsibility to respect human rights is “the basic expectation society 
has of business in relation to human rights” (UNGPs, supra note 565, “Introduction to Guiding Principles”, para 
6). 
1085 UNGPs, supra note 565, Article 15. 
1086 UNGPs, supra note 565, Article 17(a). 
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relationship is so high that it would effectively absolve those actors downstream in the value 

chain from any responsibility although they would continue to make considerable profits from 

the final products and services. Thirdly, even if a business relationship is not one of 

considerable magnitude for a large cotton trading company such as Otto Stadtlander, it may 

be a significant one to its supplier. Accordingly, the company may be able to exert decisive 

influence over its supplier as long as its business is of significant value to the supplier. The 

“direct business relationship of considerable magnitude” test runs the risk of prompting 

companies downstream to find ‘creative legal solutions’ to get around incurring responsibility 

by resorting to practices akin to offshore financial transactions, such as involving more 

intermediaries in in their sourcing practices (thus, circumventing the direct relationship 

condition) or sourcing smaller volumes from a greater number of suppliers (thus, 

sidestepping the ‘considerable magnitude’ test).  

4.4.1.2 OECD Guidelines 

OECD Guidelines offer a more comprehensive outlook on children’s rights than the 

UNGPs as regards child labour and forced labour. Accordingly, MNEs have a dual task: 

c) Contribute to the effective abolition of child labour, and take immediate and effective 
measures to secure the prohibition and elimination of the worst forms of child labour as a 
matter of urgency[;] 
d) Contribute to the elimination of all forms of forced or compulsory labour and take 
adequate steps to ensure that forced or compulsory labour does not exist in their 
operations.1087 

According to the OECD Guidelines, business enterprises need to respect human 

rights regardless of what the practice of the domestic State in terms of human rights 

implementation is: 

A State’s failure either to enforce relevant domestic laws, or to implement international 
human rights obligations or the fact that it may act contrary to such laws or international 
obligations does not diminish the expectation that enterprises respect human rights.1088 

Adding to the basic due diligence framework offered by the UNGPs, the OECD 

Guidelines also provide a direct recourse mechanism at the national level through NCPs, 

available to those who have concerns about the implementation of the Guidelines.  

The Uzbek case has produced a number of instances at OECD NCPs that call into 

question the effective implementation of the Guidelines and of NCP decisions. 

                                            
1087 OECD, OECD Guidelines for MNEs (OECD Guidelines), Chapter V. Employment and Industrial Relations, 
2011, Paragraph 1(c and d). 
1088 OECD Guidelines, Chapter IV. Human Rights, para 38. 
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4.4.1.2.1 Accountability for Corporate Practices 

ECCHR, Association SHERPA and UGFHR jointly brought instances to the OECD 

NCPs targeting cotton-trading companies on account that cotton production in Uzbekistan 

relied on the “systematical use of state-organized forced child labour” and these companies 

knowingly engaged in the trade for profit making purposes.1089 The instances were filed 

against the major cotton traders Otto Stadtlander, Paul Reinhart, ECOM, Devcot, Louis 

Dreyfus, Cargill Cotton and ICT Cotton at NCPs in France, Germany, UK and Switzerland. It 

must be noted that these instances were filed in 2010, before the 2011 Revision of the 

OECD Guidelines, which also led to the inclusion of a chapter on human rights in the 

Guidelines as well as the incorporation of the duty of human rights due diligence. The 2011 

Revision crystallised the duty to conduct risk-based due diligence, to avoid causing or 

contributing to adverse impacts, including human rights impacts and to prevent or mitigate 

such adverse impacts “directly linked to their operations, products or services by a business 

relationship”, including business partners, entities in the supply chain and all those actors 

directly linked to business operations, goods or services (Chapter II. General Policies and 

Commentary, Chapter IV. Human Rights).1090 Furthermore, the chapter on human rights has 

also introduced a requirement to provide remediation to those negatively affected by human 

rights impacts, which the enterprise caused or to which it contributed.  No such requirements 

existed in the previous version of the Guidelines.   

The claims concerned the role of cotton trading companies in the prevention of the 

use of forced child labour in Uzbekistan, therefore, on the so-called ‘protect’ obligations that 

these companies may have as a result of their business dealings in Uzbek cotton. 

Swiss NCP 

The three instances at the Swiss NCP against Ecom Agroindustrial, Louis Dreyfus, 

and Paul Reinhart by ECCHR, filed on 22 October 2010 were considered to merit further 

engagement. The instance resulted in conciliation through the NCP’s good offices. The 

agreement highlighted the importance of both engagement and disengagement in dealing 

with the issue as well as the “different and complimentary roles of companies, NGOs and 

governments”.1091 On the other hand, ECCHR v. Louis Dreyfus resulted in the company 

accepting that a significant problem of forced child labour existed in Uzbekistan and that it 

would continue its engagement with Uzbek public authorities to voice concerns over these 
                                            
1089 ECCHR, “Case Up-Date Agreement with Cargill and ICT in OECD-proceeding”, 26 July 2011, 1. 
1090 OECD, “2011 Update of the OECD Guidelines for Multinational Enterprises - Comparative table of changes 
made to the 2000 text”, 2012, http://www.oecd.org/corporate/mne/49744860.pdf.  
1091 Swiss NCP, “Closing Statement - Specific Instance regarding cotton trade by Ecom Agroindustrial Corp. Ltd. 
in Uzbekistan”, 22 December 2011, para 13. (Although the Closing Statement mentions complimentary roles, this 
appears to be a misprint of the word “complementary”.) 
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practices.1092 The agreement included provisions for further consultations between ECCHR 

and the company to discuss future directions in case this engagement and participation in 

other initiatives did not lead to desired changes.1093 In ECCHR v. Paul Reinhart, the NCP 

made confidential initial assessments that the instances merited further consideration and 

offered its good offices to the parties.1094 The agreement stipulated the desirability of having 

the allegations assessed by an international body such as the ILO and that traders would 

have a role in addressing the issue.1095  

German NCP 

The German NCP used a somewhat different procedure in assessing the claim 

against Otto Stadtlander. It requested the parties to submit written statements outlining their 

views and held talks with both parties.1096 It noted that the Federal Government considered 

child labour an important concern in the Uzbek cotton sector and called on Uzbek authorities 

to “take effective steps to abolish this practice”.1097 Thus, “[d]espite the absence of an 

investment nexus, the German NCP found the request, in principle, to be sufficiently relevant 

to merit an in-depth assessment”.1098 The NCP concluded that Otto Stadtlander had not been 

“supplied directly by Uzbek state-owned companies for 16 years” based on the 

documentation and information provided by the company but “purchas[ed] central Asian 

cotton exclusively from wholesalers” and that only 5% Uzbek cotton indirectly entered the 

company’s supply chain.1099 Also, the NCP relied on the fact that there was no national 

import ban on Uzbek cotton to conclude that the call by ECCHR to the company for a boycott 

of Uzbek cotton was unwarranted.1100 Furthermore, the NCP held that given the indirect and 

limited nature of the business relationship between the company and Uzbekistan, it was 

unrealistic for the company to engage with the Uzbek government directly. The NCP then 

qualified the cotton market situation at that moment as being a “seller’s market, with cotton in 

short supply”, making it “very difficult to influence those responsible for Uzbekistan’s cotton 

trade from the buyer side”.1101 The German NCP, housed in the Ministry of Economy and 

                                            
1092 Swiss NCP, “Closing Statement: Specific Instance Regarding Cotton Trading by Louis Dreyfus Suisse SA in 
Uzbekistan”, 17 February 2012, para 13. 
1093 Swiss NCP, “Closing Statement (ECCHR v. Louis Dreyfus)”, supra note 1093, para 13. 
1094 Swiss NCP, “Closing Statement: Specific Instance Regarding Cotton Trading By Paul Reinhart AG in 
Uzbekistan”, 7 March 2012, para 8. 
1095 Swiss NCP, “Closing Statement (ECCHR v. Paul Reinhart AG)”, supra note 1094, para 13. 
1096 German NCP, “Joint final statement by the German NCP for the OECD Guidelines for MNEs, ECCHR and 
Otto Stadtlander GmbH regarding a complaint by the ECCHR against Otto Stadtlander GmbH/Bremen”, 17 
November 2011. 
1097 German NCP, “Joint Final Statement (ECCHR v. Otto Stadtlander)”, supra note 1096. 
1098 German NCP, “Joint Final Statement (ECCHR v. Otto Stadtlander)”, supra note 1096. 
1099 German NCP, “Joint Final Statement (ECCHR v. Otto Stadtlander)”, supra note 1096. 
1100 German NCP, “Joint Final Statement (ECCHR v. Otto Stadtlander)”, supra note 1096. 
1101 German NCP, “Joint Final Statement (ECCHR v. Otto Stadtlander)”, supra note 1096. 
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Technology, proved a challenging forum for strategic litigation. In fact, as a result of the final 

agreement, the NGO “pledge[d] to refrain from publicly criticizing the respondent’s previous 

corporate policies as regards the trading of Uzbek cotton … not includ[ing] the expression of 

opinions relating to human rights violations in Uzbekistan that have no discernible link with 

the respondent or its corporate policies” and “make clear in a press statement that their 

assertion that the respondent purchases large amounts of Uzbek cotton direct from state-

owned companies in Uzbekistan has proven to be erroneous”.1102  

The outcome of the instance demonstrates that the German NCP had a two-tier test: 

direct business link through direct purchase from Uzbek state-owned enterprises and 

relatively large volumes of purchase as a percentage of the total supply chain. Using this 

two-tier test, the German NCP concluded that Otto Stadtlander could not be presumed to 

have ‘protect’ duties in the prevention of forced child labour. In addition, Germany’s domestic 

law on trade (whether there was a ban on the product in question) was used to determine 

whether the company was under an obligation to refrain from purchasing Uzbek cotton. In 

the absence of such domestic regulation with extraterritorial implications, the NCP concluded 

that the company could not be expected to cease trading in Uzbek cotton and would not be 

considered in violation of the Guidelines. 

UK NCP 

The UK NCP decided to accept the two separate instances filed on 7 December 

2010 on behalf of ECCHR against ICT Cotton and Cargill Cotton relating to the “Employment 

and Industrial Relations” and “General Policies” of the Guidelines.1103 The UK NCP issued an 

initial statement in the ECCHR v. ICT Cotton instance on 8 March 2011, declining ICT 

Cotton’s claims that the instance should be rejected for the “lack of an ‘investment nexus’ 

between ICT Cotton and Uzbekistan, or between ICT Cotton and [Uzbek government owned] 

companies”.1104 The UK NCP used an external conciliator-mediator for a conciliation process 

held between the parties and an agreement was reached through this process.1105 During the 

process ICT Cotton declined ECCHR’s request to cease trading in Uzbek cotton, noting 

disagreement with ECCHR’s allegations that systematic abuses of forced child labour in 

cotton harvest were taking place.1106 Nonetheless, ICT Cotton recognized that  

                                            
1102 German NCP, “Joint Final Statement (ECCHR v. Otto Stadtlander)”, supra note 1096. 
1103 UK NCP, “Final Statement by the UK NCP for the OECD Guidelines for MNEs - Complaint from the ECCHR 
against ICT Cotton Ltd (in Uzbekistan)”, 11 July 2011, para 6, and UK NCP, “Final Statement by the UK NCP for 
the OECD Guidelines for MNEs - Complaint from the ECCHR against Cargill Cotton Ltd (in Uzbekistan)”, 11 July 
2011, para 6. 
1104 UK NCP, “Initial Assessment by the UK NCP for the OECD Guidelines for MNEs - Complaint from the 
ECCHR against ICT Cotton Ltd (in Uzbekistan)”, 8 March 2011. 
1105 UK NCP, “Final Statement - Instance from the ECCHR against ICT Cotton Ltd”, supra note 1104, para 11. 
1106 UK NCP, “Final Statement - Instance from the ECCHR against ICT Cotton Ltd”, supra note 1104, para 10. 
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[B]usinesses have a responsibility to take active steps to help to prevent such practices in 
their industry and to investigate the concerns properly(…). ICT is prepared to take 
appropriate actions as agreed with ECCHR and ECCHR is prepared to drop the request for 
cessation of trading for the time being. (…) ICT (…) would immediately suspend business 
relations with any supplier who will, beyond reasonable doubt, be found to have used such 
practices. (…)1107 

The agreement stipulated that the ECCHR and ICT would engage in a regular 

exchange of views and information process within the next year, to further discuss lessons 

learned and the way forward.1108 A similar process took place in the instance ECCHR v. 

Cargill, whereby Cargill recognized the “serious allegations about the systematic use of 

forced child labour in Uzbekistan” but an agreement through conciliation was possible only 

with ECCHR’s agreement to temporarily withdraw its request to Cargill Cotton to cease 

trading in Uzbek cotton.1109 The process led to an agreement on the basis of the exchange of 

views and information, as had been decided in the agreement with ICT Cotton. The 

conclusion of both instances by agreement means that the NCP will not investigate the 

allegations or make a determination of whether the Guidelines have been breached or not. 

French NCP 

The instance at the French NCP against Devcot was handled through the provision 

of good offices. The NCP concluded that the trade in goods produced from forced child 

labour was a violation of the Guidelines but that Devcot had declared that it had not 

purchased any Uzbek cotton in recent years and did not intend to trade in Uzbekistan until 

child labour had ended and conditions were ameliorated for children.1110 The French NCP 

reminded Devcot of the importance of the Guidelines and of its responsibilities in the supply 

chain of cotton trade and called on the management of the company to ensure that they are 

in fact in compliance with the OECD Guidelines by undertaking a due diligence effort within 

the company.1111 In addition, the NCP made the following normative assessment: 

[I]n all circumstances, child labour and forced labour in Uzbekistan’s cotton fields constitute 
a serious and blatant violation of the OECD’s Guidelines. In general, … the trade of products 
manufactured on the basis of forced child labour, regardless of where it occurs, is a serious 
and blatant violation of the OECD’s Guidelines.1112 

ECCHR published an appraisal on the impact of the OECD NCP mechanism on 

forced labour and child labour in Uzbek cotton production in May 2013. In six out of the 

                                            
1107 UK NCP, “Final Statement - Instance from the ECCHR against ICT Cotton Ltd”, supra note 1104, para 10. 
1108 ECCHR, “Case Up-Date Agreement with Cargill and ICT in OECD-proceeding”, 26 July 2011. 
1109 Nonetheless, ECCHR noted in the agreement that it believed that the [cessation of trading in Uzbekistan 
cotton] remains a possible and appropriate course of action if other change efforts prove unsuccessful. (UK NCP, 
“Final Statement - Instance from the ECCHR against Cargill Cotton”, supra 1103, para 10) 
1110 French NCP, “Communiqué du Point de contact national français chargé du suivi des principes directeurs de 
l’OCDE à l’intention des entreprises multinationals”, 21 September 2012, available in French at: 
http://www.tresor.economie.gouv.fr/File/375194. 
1111 French NCP, “Communiqué”, supra note 1110. 
1112 French NCP, “Communiqué”, supra note 1110. 



 

 248 

seven cases brought before NCPs, the ECCHR and cotton traders had agreed that 

companies should take action to specifically influence the situation of cotton production in 

Uzbekistan and that ECCHR should monitor the implementation of these measures.1113 The 

outcome of the implementation process has been rather disappointing: ECCHR stated that 

“due to disagreements between ECCHR and the traders over the commitment required to 

address the situation in Uzbekistan” as a result of ECCHR’s continued “request to 

companies to stop trade relations with Uzbekistan if the measures undertaken should not 

prove effective”, the parties no longer engage in cooperation.1114 The report credited strong 

media attention to the situation at the time of the complaints with moving the companies in 

question to take concrete steps and contended that once the closed mediation procedures 

commenced and media attention waned, the companies were less inclined to continue their 

commitments.1115  

The NCPs of Italy and France have both elaborated reports on the application of 

OECD Guidelines in textile and apparel sectors following the collapse of Rana Plaza building 

on 24 April 2013 in Bangladesh, killing 1,134 textile workers and injuring hundreds more. 

The French NCP was requested by the then Minister of Foreign Trade, Nicole Bricq to 

inspect what the concept of ‘business relationship’ meant for MNEs and to identify due 

diligence measures to be taken in response “with regard to security, working conditions and 

trade union rights”.1116 In its response, the French NCP characterized textile and apparel 

sector as one that is geared towards mass consumption and therefore selling price sensitive, 

low value-added and highly labour intensive.1117 The textile and apparel sector is one where 

subcontracting is norm rather than the exception and subcontracting carries the risk of 

“recourse to informal labour and hidden subcontracting”.1118 The French NCP clarified that 

outsourcing of production by means of sub-contracting does not shield a company from 

responsibility and that responsibility is commensurate with the leverage a company wields 

through its business relationships.1119 Accordingly, the ‘activities’ of a business enterprise 

encompass both actions and omissions that might lead to contributing to “an adverse impact 

actively by causing, facilitating or incentivizing another entity to cause an adverse impact … 

[or] passively, through negligence”.1120  

                                            
1113 ECCHR, “Forced Labor of Children and Adults in Uzbekistan”, supra note 633, 2. 
1114 ECCHR, “Forced Labor of Children and Adults in Uzbekistan”, supra note 633, 2. 
1115 ECCHR, “Forced Labor of Children and Adults in Uzbekistan”, supra note 633, 3. 
1116 French NCP, “NCP Report on Implementation of the OECD Guidelines in the Textile and Clothing Sector” 
(Following a Referral from Nicole Bricq, Minister of Foreign Trade), 2 December 2013, 2. 
1117 French NCP, “Report on Implementation in the Textile and Clothing Sector”, supra note 1116, 17. 
1118 French NCP, “Report on Implementation in the Textile and Clothing Sector”, supra note 1116, 11. 
1119 French NCP, “Report on Implementation in the Textile and Clothing Sector”, supra note 1116, 25. 
1120 French NCP, “Report on Implementation in the Textile and Clothing Sector”, supra note 1116, 26. 
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The report of the French NCP, however, qualifies responsibility as coming into 

existence only when there is a “direct link” between the company and the adverse impact 

that has come about or more clearly, if the company has substantially contributed to this 

adverse impact.1121 The Italian NCP’s report, on the other hand, adopts a more extensive 

approach to a company’s responsibility to use its leverage that is not limited to when the 

company is or has the risk of contributing directly to an adverse impact. Accordingly, if a 

company 

identifies a risk of an adverse impact directly linked to the operations, products, and services 
of an enterprise with which it has a business relationship, and even though it has not caused 
or contributed to the adverse impact, then it should – on its own or in cooperation with other 
entities – use its leverage to induce the entity that cause[s] the negative impact to prevent or 
mitigate it.1122  

According to the recommendations of the Italian NCP, MNEs should first map the 

structure of their supply chain from their suppliers upstream to their clients downstream in 

the chain.1123 Within the textile and apparel industry, the Italian NCP pointed to a heightened 

risk of human rights violations especially of the rights of children and workers as well as to 

risks of adverse environmental impacts.1124 Because retailers that use subcontractors are 

aware of the labour intensive nature of the industry, the French NCP opinion contends that 

they must also “analyse the regulatory environment, so as to identify risks of non-compliance 

with OECD Guidelines, international human rights standards and basic ILO norms in the 

country in question”.1125 When subcontracting, these companies need to be mindful of the 

social context such as standards of living, living costs and other social parameters such as 

poverty and literacy levels, the political climate of the country and social movements.1126  

The different interpretations of how responsibility may be generated through business 

relationships of the two NCPs demonstrate that there may be considerable divergence in the 

meaning and content of concepts like “leverage”, “business relationship” or “business 

activity” and the way in which they are applied. Given that the NCPs are left to their own 

discretion in procedural matters and in giving meaning to the content of the OECD 

Guidelines in a domestic context, it would not be surprising for companies to be held to 

different due diligence and corporate social responsibility standards in the appraisal of their 

activities. While the Guidelines themselves do not confine the business responsibility (in the 
                                            
1121 French NCP, “Report on Implementation in the Textile and Clothing Sector”, supra note 1116, 20 and 25. 
1122  Italian NCP, “Report on responsible business conduct in the textile and garment supply chain: 
Recommendations of the Italian NCP on implementation of the OECD Guidelines for MNEs”, 16.  
1123 Italian NCP, Report on responsible business conduct in the textile and garment supply chain”, supra note 
1122, 22. 
1124 Italian NCP, Report on responsible business conduct in the textile and garment supply chain”, supra note 
1122, 24. 
1125 French NCP, NCP Report on Implementation in the Textile and Clothing Sector, supra note 1116, 14. 
1126 French NCP, NCP Report on Implementation in the Textile and Clothing Sector, supra note 1116, 14. 
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ordinary and non-legal sense) to its direct relationships, the instances at the NCPs have 

demonstrated that the implementation of the Guidelines may be subject to more lenient 

interpretations or insurmountably high thresholds. As a result, the responsibility (in the legal 

sense) of cotton trading companies or retailers downstream for the children’s rights 

violations that have taken place in Uzbekistan cannot be discerned with any consistency, 

even when these companies have contributed to the perpetuation of violations by continuing 

to knowingly source from Uzbekistan.  

4.4.1.3 ILO Tripartite Declaration 

The latest version of the ILO Tripartite Declaration contains two provisions on the 

abolition of child labour, one addressed to States and the other to business enterprises. 

Accordingly, States should “take immediate and effective measures to secure the prohibition 

and elimination of the worst forms of child labour as a matter of urgency”.1127 National and 

multinational enterprises, on the other hand, have a duty to respect minimum age 

requirements and take “immediate and effective measures within their competence” to 

prohibit and eliminate worst forms of child labour, in addition to taking measures to abolish 

child labour “in their operations”.1128 As can be seen, the prohibition of the worst forms of 

child labour places a more immediate and enhanced duty on corporate actors. 

The Tripartite Declaration further contends that membership in the ILO creates “an 

obligation … to respect, to promote and to realize … the principles concerning the 

fundamental rights” including inter alia “the elimination of all forms of forced or compulsory 

labour [and] the effective abolition of child labour” even if they have not ratified the relevant 

Conventions.1129 This premise would allow an overwhelming majority of world’s States, 

irrespective of whether they are home or host States, to be considered duty-bearers for core 

labour rights, including children’s rights under ILO Conventions 138 and 182. 

The 2017 update of the ILO Tripartite Declaration invokes International Labour 

Conference 2016 Conclusions concerning decent work in global supply chains in its 

preamble as relevant developments that have taken place since the previous update of the 

Declaration in 2006. The resolution states: 

Governments, business and social partners have complementary but different 
responsibilities in promoting decent work in global supply chains. Business has a 
responsibility to respect human and labour rights in their supply chains, consistent with the 
UN Guiding Principles, and to comply with national law wherever they do business.1130 

                                            
1127 ILO Tripartite Declaration, supra note 637, para 26. 
1128 ILO Tripartite Declaration, supra note 637, para 27. 
1129 ILO Tripartite Declaration, supra note 637, para 9. 
1130 ILC, “Conclusions concerning decent work in global supply chains”, 105th Session, 10 June 2016, para 15, 
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_497555.pdf. 
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In addition, States parties “[should] provide guidance and support to employers and 

businesses to take effective measures to identify, prevent, mitigate and account for how they 

address the risks of forced or compulsory labour in their operations or in products, services 

or operations to which they may be directly linked”.1131 In fact, the resolution does not 

distinguish between host and home States in designating them a role of providing guidance 

and support to curb practices of forced/compulsory labour. The weakly formulated 

recommendation to provide guidance is also tied up with a ‘direct link’ requirement, which 

would shield most corporate actors in the Uzbek case from having duties as only the most 

directly linked Uzbek State-owned enterprises would be covered under such a provision, 

however weakly it might be worded. 

4.4.1.4 CRBPs 

Several of the CRBPs are applicable to businesses in the Uzbek case. Firstly, CRBP 

1 on children’s rights integration states that all businesses should “meet their responsibility 

to respect children’s rights and commit to supporting the human rights of children”.1132 This 

principle requires that businesses respect the four core principles of the CRC, namely “the 

best interests of the child; non-discrimination; child participation; and survival and 

development”. 1133  The responsibility to respect entails enacting relevant policies and 

processes within the organisation, including a “policy commitment” and “human rights due 

diligence” taking into account the full range of children’s rights.1134 The human rights due 

diligence requirement includes a children’s rights impact assessment process, integration of 

the findings from this process to evaluate any activities or policies with adverse impacts and 

appropriately “cease or prevent the activity, or its contribution to it, and use its leverage to 

mitigate any remaining impact”.1135 When the adverse impact is caused by a business 

relationship, the CRBPs are less clear on the course of action that a business should take 

but simply contends: “it should use its leverage and consider other relevant factors in 

determining the appropriate action to take”.1136 Principle 2 states that businesses have a 

responsibility to “contribute to the elimination of child labour, including in all business 

activities and business relationships”.1137 The commentary of this principle sets the use of 

“robust age-verification mechanisms” in the value chain and the production process as an 

                                            
1131 ILC, Conclusions concerning decent work in global supply chains”, supra note 1130, para 16(l). 
1132 CRBPs, supra note 351, 11. 
1133 CRBPs, supra note 351, Principle 1, 14. 
1134 CRBPs, supra note 351, Principle 1, 14. 
1135 CRBPs, supra note 351, Principle 1, 15. 
1136 CRBPs, supra note 351, Principle 1, 15. 
1137 CRBPs, supra note 351, Principle 2, 18. 
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action that businesses are required to take.1138 In the Uzbek case, cotton-trading companies 

purchasing Uzbek cotton and companies further downstream sourcing Uzbek cotton should 

have ascertained that the cotton they purchased and used in their products did not result 

from child labour. While it is not addressed openly in the CRBPs, the involvement of children 

in hazardous labour and forced labour upstream should place heightened responsibility on 

business enterprises. 

4.4.1.5 CRC Committee GC 16 

CRC Committee’s GC 16 is clearer on State obligations with respect to the protection 

of children from economic exploitation and hazardous or harmful labour. Accordingly, the GC 

notes that States are required to  

design and implement programmes aimed at reaching businesses in these contexts, including 
by enforcing international standards regarding legal minimum age for work and appropriate 
conditions of work, investing in education and vocational training and providing support for the 
satisfactory transition of children to the world of work. States should ensure that social and 
child protection policies reach all, especially families in the informal economy.1139 

Clearly, the exploitative labour that is targeted in the GC is not domestic State-orchestrated 

forced labour of children. In fact, the State-organized nature of the forced child labour that 

has taken place in Uzbekistan renders any prospect of the State’s ensuring children 

protection from exploitation moot. For this reason, home States of business enterprises may 

be inferred to have a role in ‘reaching’ the businesses with which they have a reasonable link 

(as per para. 43) to ensure compliance with international labour standards in extraterritorial 

contexts. The CRC Committee contends that because the CRC enjoys almost universal 

ratification, the “realization of its provisions [including those on freedom from economic 

exploitation] should be of major and equal concern to both host and home States of business 

enterprises”.1140 Furthermore, the GC notes that 

Both home and host States should establish institutional and legal frameworks that enable 
businesses to respect children’s rights across their global operations. ... States that adhere 
to the OECD Guidelines for Multinational Enterprises should support their national contact 
points in providing mediation and conciliation for matters that arise extraterritorially by 
ensuring that they are adequately resourced, independent and mandated to work to ensure 
respect for children’s rights in the context of business issues.1141 

 

Although the paragraph does not list child labour directly, the context of global 

business operations gives rise to issues pertaining inter alia to children’s rights in supply 

chains. Furthermore, the reference to NCPs for OECD Guidelines as a venue for possible 

                                            
1138 CRBPs, supra note 351, Principle 2, 18. 
1139 CRC Committee, GC 16, supra note 349, para 37. 
1140 CRC Committee, GC 16, supra note 349, para 41. 
1141 CRC Committee, GC 16, supra note 349, para 46. 
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redress in dealing with extraterritorial children’s rights impacts of business operations is a 

clear indication of the Committee’s intention to strengthen the home States’ role in fostering 

corporate respect for children’s rights beyond their territory. 

4.4.2 Normative Frameworks for CLAs 

The WBG and the ADB have internal regulations concerning the practices of forced 

labour and hazardous child labour. The IDA is governed by the World Bank Safeguards and 

will implement the WB’s new ESF, which covers hazardous child labour as well as forced 

labour under the new ESS 2 on Labour and Working Conditions, which brings clarity to 

borrower obligations. Prior to the adoption of the new WB ESF, the WB operations were 

governed by the Operational Policies (OPs). In this specific case, OP 4.01 on Environmental 

Assessment required the assessment of the “potential significant impacts and risks … and 

propos[al of] actions to avoid or mitigate such risks”, while “OP 13.05 on Project Supervision 

requires the Bank to identify and report on key issues and risks that may arise during Project 

implementation”.1142 

In addition, as highlighted in Chapter 3, IFC’s Performance Standards prohibit IFC 

clients from employing children in exploitative, hazardous or harmful labour. In addition IFC’s 

Exclusion List dictates that the IFC will not fund production or activities using harmful child 

labour and forced labour. This commitment is also a part of ADB’s self-regulation framework. 

In addition to the Exclusion List, IFC’s Performance Standards require its clients to conduct 

supply chain due diligence, especially “[w]here there is a high risk of child labor or forced 

labor in the primary supply chain”.1143 In fact, if the client identifies child labour or forced 

labour cases in its supply chain, it is tasked with providing remedies and monitoring the 

primary supply chain on a continuing basis. 

CRC GC 16 lists the WBG, the IMF, the WTO as well as “others of a regional scope” 

as relevant organisations through which States can cooperate internationally in the 

realisation of children’s rights.1144 GC 16 stipulates that these international organisations 

should have standards and procedures of children’s rights risk assessments before starting 

new projects (ex ante due diligence) as well as “procedures and mechanisms to identify, 

address and remedy violations of children’s rights” directly committed by their operations or 

indirectly resulting from their activities (continuous due diligence).1145 Neither the WB nor the 

ADB have children’s rights due diligence mechanisms, standards or procedures in place. 

                                            
1142 WB Inspection Panel, Report No. 83254-UZ, supra note 1058, 20-21, para 91. 
1143 IFC, “Performance Standard 2: Labor and Working Conditions”, supra note 737, para 27. 
1144 CRC Committee, GC 16, supra note 349, para 47. 
1145 CRC Committee, GC 16, supra note 349, para 48. 
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Although the financing for agriculture in Uzbekistan has been processed through the existing 

impact assessment procedures of both financial institutions, the constraints of internal 

regulations within both institutions prevent any meaningful human rights impact assessment 

from being undertaken.1146 

The more general human rights frameworks also offer some guidance about what 

should be expected of corporate-like actors. The revised Tilburg – GLOTHRO Guiding 

Principles on the WBG, the IMF and Human Rights (Tilburg-GLOTHRO Guiding Principles) 

state that the WB and the IMF have “the legal obligation to respect, protect and fulfil the 

realization of all human rights within the scope of their competences and their activities”.1147 

These obligations are to be translated into actions and human rights due diligence.1148 In the 

present case, these obligations would mean that the WB and by logical inference, the ADB 

and IFC should have considered the prevention of forced child labour in relation to the 

financing they provided to the State of Uzbekistan and have conducted ex ante as well as ex 

post human rights impact assessments of the projects and programmes they supported in 

the country.1149 Maastricht Principles contain what may be deemed a “disclaimer” clause to 

highlight that extraterritorial human rights obligations of home States do not in any way limit 

or undermine “any legal obligations or responsibilities that States, international organisations 

and non-State actors, such as transnational corporations and other business enterprises, 

may be subject to under international human rights law”.1150  

4.4.2.1 Accountability	for	CLA	Practice	

The funding provided by the WBG and ADB to Uzbekistan’s agriculture sector has 

the potential to contribute, albeit indirectly, to the continuation of the abuses committed in the 

cotton sector. Yet, the only rules currently circumscribing the activities of these corporate-like 

actors are their internal guidelines, policies and redress procedures. Despite heavy criticism, 

these internal processes continue to sidestep human rights issues even when they are 

designed to focus on possible economic, social and environmental impacts of institutional 

activity and policy. In the particular Uzbek case, WB’s RESP - Phase II project constituted 

                                            
1146 Daniel D. Bradlow, “The Reform of the Governance of the IFIs: A Critical Assessment”, in H. Cissé, D. 
Bradlow, and B. Kingsbury (eds), International Financial Institutions and Global Legal Governance, The World 
Bank Legal Review, Vol. 3, WB, 2012.  
1147 Tilburg – GLOTHRO Guiding Principles on the WBG, the IMF and Human Rights, in Willem van Genugten, 
The World Bank Group, the IMF and Human Rights: A Contextualised Way Forward, 55-60, Guiding Principle 3, 
56. 
1148 Tilburg-GLOTHRO Guiding Principles, Guiding Principles 3(a through g) and 4, respectively. 
1149 Tilburg-GLOTHRO Guiding Principles, Guiding Principle 3(c) requires WB and IMF to give priority to the 
prevention of human rights violations “in the development and actual implementation of their policies, projects 
and programs” while Guiding Principle 4 sets out a comprehensive due diligence requirement. 
1150 The Maastricht Principles, supra note 504, Principle 43. 
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the subject of a request to the Inspection Panel on 5 September 2013. The Human Rights 

Society of Uzbekistan - Ezgulik, the Association of Human Rights in Central Asia and 

UGFHR filed a request for inspection on several grounds, inter alia 
13. … Project’s lack of adequate measures to prevent Bank funds from being used for agricultural lands 

where forced labour is practiced, contributes to the Government’s policy of organizing forced labour… 
14. … Bank failed to adequately identify the problem of forced labour in the Social Assessment carried out 

prior to the Project… 
15. … [A]lthough the Project is designed to support ‘newly independent farmers’, the Government forces 

children and adults to work in the cotton sector … in this climate, any investment in the agricultural 
sector merely sustains the actual system and the forced and child labour policy underpinning it”.1151 
 

The Preliminary Observations of the Inspection Panel, released after the Panel 

carried out a field visit to Uzbekistan, acknowledged that Project documents dating from the 

Project’s early years “appear[ed] to envision more direct support for cotton production at a 

time in which child labour and forced labour may have been used widely in the fields”1152 and 

that “Bank’s support through the Project may [have been] contributing to the perpetuation of 

[the] alleged harm”1153. In substantiating the lack of adequate safeguards by the WB, the 

Panel found that the Social Assessment included only one paragraph on child labour and 

completely neglected the issue of forced labour.1154 The overall assessment noted that 

“significant issues of policy compliance” were raised by the request, including “insufficient 

due diligence” in the early years of the project.1155 The WB announced, in the meanwhile, 

that it would be providing funding for three proposed projects in Uzbekistan for the upcoming 

period with a total proposed budget of over 460 million USD.1156 The plans were met by 

opposition from the civil society, citing concerns that the WB management had acted without 

seeing “the results of the Third-Party Monitoring of child and force labour required by RESP-

II, what remedial actions [were] proposed, and how the composition, mandate, and activities 

of the monitoring should be changed to strengthen monitoring of future projects”.1157 It is also 

noteworthy that in introducing additional safeguards for upcoming projects, WB only made a 

reference to Uzbekistan’s domestic legislation without referring either to Uzbekistan’s 

commitments under international law, arising inter alia from its ratification of numerous 

                                            
1151 WB Inspection Panel, Report No. 83254-UZ, supra note 1058, 3-4, paras 13-15. 
1152 WB Inspection Panel, Report No. 83254-UZ, supra note 1058, 18, para 79. 
1153 WB Inspection Panel, Report No. 83254-UZ, supra note 1058, 19, para 80. 
1154 WB Inspection Panel, Report No. 83254-UZ, supra note 1058, 19, para 83. 
1155 WB Inspection Panel, Report No. 83254-UZ, supra note 1058, 21, para 93. 
1156  These projects are the South Karakalpakstan Water Resources Management Improvement Project 
(P127764), Improving Pre-Primary and General Secondary Education Project (P144856), and the Horticulture 
Development Project (P133703). UGFHR, “Executive Summary”, in UGFHR, “Human Rights Due Diligence and 
WB Funding in Uzbekistan’s Agricultural Sector”, June 2014, 3. 
1157 UGF, “Human Rights Due Diligence and WB Funding”, 10. 
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human rights and labour conventions1158 or to Uzbekistan’s duty to act in accordance with the 

aims of the UN, as outlined in the UN Charter Article 55, including the promotion of the 

“universal respect for, and observance of human rights”.1159 

Prior to the Panel’s Final Eligibility Report, WB Management prepared a Progress 

Report outlining the changes that had been made in response to the request, including the 

amendment of project documents to “require compliance with the applicable national and 

international laws and regulations against forced labour, in addition to child labour” and the 

inclusion of “prohibition of forced labour, in addition to child labour” in the training materials 

to be provided to farmers.1160 In addition, the Third Party Monitoring (TPM) process had been 

set up in January 2014 and the task for child labour TPM had been delegated to the ILO.1161 

An Inspection Panel delegation conducted a field visit to Uzbekistan on 1 – 5 December 

2014 and met with inter alia Uzbek government officials, the requesters, civil society 

representatives and representatives of the ILO and UNICEF in the country.1162 The Panel 

made the assessment that the government had become more attuned to the issue of child 

labour in cotton production due among other things to the recognition of reputational risks.1163 

The Panel met an overwhelming affirmation from different stakeholders that the 2014 

harvest was not characterized by a regular use of forced child labour but development 

partners and civil society representatives had stressed that child labour had been replaced 

by forced labour.1164 These assertions, however, did not impede the Panel from determining 

that the WB Management had taken all reasonable steps to ensure that concerns about child 

labour and forced labour had been incorporated into the project evaluation and monitoring 

activities.1165 Overall, the Panel contented itself with an assessment of the progress made 

                                            
1158 Treaty-based children’s rights obligations of Uzbekistan arise from its being party to the CRC, ICCPR, 
ICESCR as well as to international labour law treaties such as the ILO Convention No. 29 on Forced Labour, the 
ILO Convention No. 38 on Minimum Age and the ILO Convention No. 182 on the Worst Forms of Child Labour. 
1159 UN Charter, Article 55 states: 
“With a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly 
relations among nations based on respect for the principle of equal rights and self-determination of peoples, the 
United Nations shall promote: 
higher standards of living, full employment, and conditions of economic and social progress and development; 
solutions of international economic, social, health, and related problems; and international cultural and 
educational cooperation; and 
universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to 
race, sex, language, or religion”.  
1160 WB Inspection Panel, Report No. 93222-UZ, supra note 921, para 17. 
1161 The ILO agreed to carry out the TPM of child and forced labour in WB-financed projects starting with 2015 for 
an initial two-year period through a Memorandum of Understanding signed between the ILO and WB on 15 
October 2014. (WB Inspection Panel, Report No. 93222-UZ, supra note 921, paras 18 – 19.) 
1162 WB Inspection Panel, Report No. 93222-UZ, supra note 921, para 27. 
1163 WB Inspection Panel, Report No. 93222-UZ, supra note 921, para 27. 
1164 WB Inspection Panel, Report No. 93222-UZ, supra note 921, para 26. 
1165 The Panel noted its satisfaction with “the clear trajectory and specific medium-term efforts which the Bank 
and other development partners have established to support the diversification and modernization of the cotton 
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after the requesters had alleged a failure on the part of the WB Management to ascertain 

that the project would not contribute to the use of forced labour and child labour in the 

related activity fields and chose not to investigate whether the Management had in fact acted 

negligently or without due diligence in initiating the project. 1166  Although the Board of 

Executive Directors approved the Panel’s final recommendation, the US issued a separate 

statement underlining that it “would have preferred that the Panel defer its recommendation 

on a full investigation” given that important components of the action plan proposed by the 

WB Management had not as of yet been assured.1167 The US underscored that the success 

of these actions depended on “actions that [were] not entirely under Management’s 

control”.1168  The US position on the Inspection Panel’s Final Eligibility Report reflected 

concerns about deficiencies in the Panel Process and recommendations on its restructuring 

to include “a formal dispute resolution function” as well as “a role in monitoring remedial 

measures proposed by Management”.1169 

There are three more general conclusions that may be drawn from the Panel’s 

decision not to investigate in the particular case. Firstly, the Panel decision has 

demonstrated that the threshold for finding that Management has not respected the WB 

safeguard policies remains very high and that an ex post assessment of Management 

policies may be avoided if Management takes mitigation steps only subsequent to or as a 

consequence of the opening of a Panel inquiry and investigation process. Secondly, Panel 

prefers to avoid problematizing WB’s processes and procedures used in approving financing 

such as basing project appraisals on social assessments conducted by governments. By 

overlooking the question of whether the 2008 Project Appraisal is adequate for the 

Management to fulfil its responsibilities under the Bank policies, the Panel in fact prevented 

WB’s internal de facto procedures from being opened up to public scrutiny. Thirdly, 

Management is considered to have discharged its duties once it has taken steps considered 

adequate even in the absence of evidence that these steps have been effective in 

addressing existing grievances and in preventing future ones. 

                                                                                                                                        
sector so that child and forced labor can be firmly eradicated” (WB Inspection Panel, Report No. 93222-UZ, supra 
note 921, para 36.) 
1166 WB Inspection Panel, Report No. 93222-UZ, supra note 921, para 37. 
1167  US Treasury, “US Position: WB Inspection Panel’s Report and Recommendation Uzbekistan - Rural 
Enterprise Support Project Phase II and Additional Financing for the Second Rural Enterprise Support Project”, 
23 January 2015. 
1168 The issues that the US considered to not yet be settled included “agreement between the Government of 
Uzbekistan (GoU) and the International Labor Organization (ILO) on what amounts to forced labor in the 
Uzbekistan context, the completion of a baseline survey, and the establishment of a funding mechanism to 
support the TPM beyond its first year… the strength of the [proposed] feedback mechanism (FBM) proposed by 
Management … still [being] untested, which is all the more concerning given fears of reprisal when reporting on 
labor conditions in Uzbekistan’s cotton sector.” (US Treasury, “US Position”, supra note 1167) 
1169 US Treasury, “US Position”, supra note 1167. 
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The recent IFC’s investment in the Indorama Kokand Textile has also given rise to a 

complaint at the IFC/MIGA CAO. The complaint alleges: 

The Government of Uzbekistan imposes a forced labor system on its citizens for the 
production of all cotton in the country, and the IFC does not have adequate mitigation 
measures to ensure its investments in IKT and Hamkor and support to Asaka and Hamkor 
Banks through the GTFP are not supporting forced labor…1170 

In fact, one of the complainants has allegedly been a forced child labourer having 

been “forced to pick cotton during the cotton harvests from ages 16-18 in 2013-2015 and 

believes that s/he will be forced to pick cotton during the 2016 cotton harvest”.1171 The 

complaint claims that IFC has not fulfilled its duty of due diligence in financing Indorama 

Kokand Textile and Hamkor Bank, both of which the complainants allege benefit from the 

use of forced child labour in the cotton sector. The CAO has found the complaint eligible and 

the assessment process has commenced. In March 2017, it was reported that one of the 

complainants in the case had been “was involuntarily committed to a psychiatric hospital in 

Tashkent”.1172 A CAO representative subsequently met the complainant to monitor her status 

and the assessment period for the case was extended in order to accommodate the 

complainant’s release.1173 

The Uzbek cotton case demonstrates that the internal processes and procedures at 

financial institutions may in fact be geared towards a vision that prioritizes economic goals 

over human goals. Furthermore, even though their internal safeguards call for risk 

assessment, the threshold of acceptable risk and the acceptable level of mitigation as 

allowed by internal procedures and redress processes may fall short of what is required by 

international human rights standards. The ADB and IFC self-regulatory policies already 

require the two actors to ensure that their ‘clients’ and the projects they fund do not engage 

in practices such as forced labour or hazardous forms of child labour. Yet, both the ADB and 

the IFC, in response to calls by the civil society, have dismissed further scrutiny may be 

needed in their engagement with Uzbekistan. The goal of such scrutiny is not to avoid 

engagement with the borrower country altogether, but to compel the borrower country to 

abide by its existing national and international obligations, taking advantage of the influence 

these financial institutions wield and their leverage. The practice, however, might defer from 

what ought to be expected based on the self-regulatory frameworks.  

                                            
1170 IFC/MIGA CAO, “Complaint: Uzbekistan: Indorama Kokand/Hamkor Bank-01/Uzbekistan”, 30 June 2016, 4, 
http://www.cottoncampaign.org/uploads/3/9/4/7/39474145/160630cao_submission_ifc-indorama_public_version.pdf. 
1171 IFC/MIGA CAO, “Complaint: Uzbekistan: Indorama Kokand/Hamkor Bank-01/Uzbekistan”, supra note 1170, 
4. 
1172 IFC/MIGA CAO, “Uzbekistan: Indorama Kokand/Hamkor Bank-01/Uzbekistan Case Summary”, March 2017, 
http://www.cao-ombudsman.org/publications/documents/WebtextUzbekistanVMarch2017.pdf. 
1173 IFC/MIGA CAO, “Uzbekistan: Indorama Kokand/Hamkor Bank-01/Uzbekistan Case Summary”, supra note 
1172. 
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There are no internal or external rules to compel the World Bank or the ADB to 

consider their broader responsibility for human rights and children’s rights breaches with 

regards to the Uzbek cotton case beyond a narrow compliance approach. What is especially 

lacking is a rights-holders perspective in designing and implementing projects, policies and 

programs. Moreover, rights claims by those affected or likely to be affected are not 

considered to warrant attention beyond what is required by internal policies, which are quite 

often geared towards identifying and dealing with business risks as opposed to human risks. 

The resulting situation demonstrates that there is a need for enforceable rules that compel 

corporate-like actors to design operations and consider rights claims from the viewpoint of 

those affected or likely to be affected by their policies, programs and projects and not solely 

from a risk management perspective. 

4.5 Remaining Cracks and Faultlines 
The Uzbek case seems, at first glance, a straightforward case where the violation of 

children’s rights through the use of forced child labour can be traced to the conduct of the 

domestic State. In fact, the conduct of the Uzbek State has played both a necessary and a 

sufficient role in the wrongdoing. Whether it has tacitly encouraged, outright permitted or 

turned a blind eye to the use of forced child labour in cotton cultivation, the Uzbek State has 

breached its obligations under ILO Conventions 138 and 182 as well as under the CRC to 

protect children in addition to failing to uphold its own domestic laws and regulations. 

Exercising effective control in its territory and keeping a tight grip on the cotton sector owing 

to the centrally organised nature of export-oriented commodity markets in the domestic 

sphere, Uzbekistan is the primary duty-bearer as regards children’s rights in the cotton 

sector. Yet, Uzbek cotton is also a case of State unwillingness to comply with its obligations. 

It is precisely at this point that international law as it is currently codified forsakes Uzbek 

children forced to toil in cotton fields.  As the case demonstrates, however, there are a 

number of other influential actors whose actions or failures to act bear heavily on whether 

children’s rights violations continue to take place as well as on whether the unwilling 

domestic State may be encouraged or compelled to live up to its obligations under 

international human rights and labour law.  

Soft law frameworks analysed above provide clearer guidance on the obligations of 

States with respect to business or financial institution activity than on the direct obligations of 

CCLAs as such. The guidance on State obligations is further limited to territorial or host 

States in the context of the UNGPs and their reformulation in the OECD Guidelines. As such, 

they do not provide adequate responses to the Uzbek cotton conundrum. Furthermore, 

UNGPs curtail the application of the State duty to protect human rights extraterritorially by 
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arguing that “States are not generally required under international human rights law to 

regulate the extraterritorial activities of businesses domiciled in their territory and/or 

jurisdiction” although they are not “generally prohibited from doing so”.1174 The ILO Tripartite 

Declaration is also rather weakly worded both in calling on home States to simply promote 

(and not compel) ‘good social practice’ among their MNEs operating extraterritorially (as 

opposed to compliance with domestic laws and regulations and international standards).1175 

More adequate treatment of State obligations with respect to territorial and extraterritorial 

activities of CCLAs is found in the Maastricht Principles. The Maastricht Principles stipulate 

that home States have obligations to regulate the activities of private actors, exercise 

influence over those actors they are not in a position to regulate and create an enabling 

international environment for the realization of human rights globally.1176 CRC Committee’s 

GC 16 is also explicit in enumerating home State obligations with regards to children’s rights 

on the basis of a reasonable link, comprising where a business enterprise is “registered or 

domiciled or has its main place of business or substantial business activities in the State 

concerned”.1177 According to GC 16, home States of France, Germany, Switzerland and the 

UK have the obligation to regulate the activities of their cotton trading companies and should 

incur legal responsibility in case they fail to do so. Likewise, States incur obligations to 

refrain from contributing to children’s rights violations and prevent other parties from violating 

children’s rights as WB and ADB members.1178 

The ‘law as it is’ is generally mute on what CCLA obligations entail and how these 

actors should behave in response to an unwilling State. There are two aspects to the role 

that CCLAs may play in relation to situations where the domestic State is unwilling to comply 

with its human rights obligations. By failing to act with requisite due diligence, CCLAs may 

perpetuate violations or contribute to their continuation, for instance by sourcing cotton 

produced by forced child labour or by financing agricultural policies that tolerate forced child 

labour. In this case, it is also unclear –as the law stands- how far down the supply chain the 

obligations to not knowingly source materials produced by forced child labour go. The 

second aspect is when CCLAs do not engage and use their leverage in order to stop 

ongoing violations linked to their business ventures. As an example, responsible sourcing 

decisions by cotton traders as well as by textile retailers may curb violations such as those 

amounting to the worst forms of child labour. By insisting that borrower countries live up to 

                                            
1174 UNGPs, supra note 565, Principle 2, “Commentary”. 
1175 ILO Tripartite Declaration, supra note 637, para 12. 
1176 The Maastricht Principles, supra note 504, Principles 24 and 25, 26 and 29, respectively. 
1177 CRC Committee, GC 16, supra note 349, para 43. 
1178 The Maastricht Principles, supra note 504, Principles 15 and 21. 
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their human rights commitments arising from international law and from domestic legislation 

as a prerequisite to providing finance, CLAs could play an effective role in the protection of 

children’s rights. While all children’s rights and human rights concerns are not covered under 

the self-regulatory frameworks of CTLAs, in this specific case, the effective and reliable 

implementation of these self-regulatory frameworks would require the abolition of the worst 

forms of child labour through all appropriate measures at the domestic level. Yet, when such 

implementation fails, there are often no repercussions for the CLAs themselves for their 

failure to implement their own regulatory standards. 

In the Uzbek case, the decision of textile retailers to boycott Uzbek cotton, persistent 

civil society criticism of the World Bank and the ADB funding decisions as well as the media 

attention has resulted in the ILO mission being allowed into the country and children being 

pulled off the fields in the face of mounting pressure and further reputational risks for 

Uzbekistan. This experience squarely demonstrates that corporate actors involved down the 

supply chain may effectively play roles in protecting children’s rights in countries where they 

operate, even from the State itself. It is, of course, hotly debated whether they are under a 

legal obligation to do so based fundamentally on the fact that they have the capacity and 

leverage to do so. The de lege ferenda response to this question is provided in Chapter 7. 

The questions about responsibility are even more complex. In the Uzbek cotton case, 

none of the CCLAs have a causal effect on the commission of the children’s rights violations. 

They might have played necessary but insufficient roles individually in the continuation of the 

practice of forced child labour over the years. This being said, there was no concerted action 

on the part of these various actors in facilitating the wrongdoing. In summary, the decision of 

various companies to continue trading in or sourcing from Uzbekistan has contributed to the 

Uzbek State’s continuing or ongoing violation of children’s rights. ARSIWA Article 14 and its 

sister provision in ARIO (Article 12) refer to “Extension in time of the breach of an 

international obligation” and distinguish continuing violations from completed ones. 1179 

According to the articles, 

1. The breach of an international obligation by an act of a State/IO not having a continuing 
character occurs at the moment when the act is performed, even if its effects continue.  
2. The breach of an international obligation by an act of a State/IO having a continuing 
character extends over the entire period during which the act continues and remains not in 
conformity with the international obligation.  
3. The breach of an international obligation requiring a State/IO to prevent a given event 
occurs when the event occurs and extends over the entire period during which the event 
continues and remains not in conformity with that obligation.1180 

                                            
1179 ILC, ARSIWA, supra note 587, Article 14 Commentary, para 2. 
1180 ILC, ARSIWA, supra note 587, Article 14 and ILC, ARIO, supra note  833, Article 12. 
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Thus, it is not the ongoing effects of a violation but the ongoing nature of the violating 

conduct (act or omission) that defines a violation as continuing. 

The notion of “continuing violation” has featured in the jurisprudence of regional 

courts such as the ECtHR and the IACtHR as well as that of the UN Human Rights 

Committee. The European Court used the doctrine of “continuing violations” in 

Papamichalopoulos, Agrotexim and Loizidou to overcome rationae temporis restrictions that 

would have otherwise impeded it from rendering a judgment, given that the initial events in 

question had taken place during a period when the competence of the Court had either not 

been accepted or was contested.1181 US Courts have also frequently referred to “continuing 

violations” in overriding the statute of limitations, particularly in discrimination cases based 

inter alia on allegations of a “persistent ongoing pattern” of conduct.1182 The characterization 

of a continuing violation as a persistent ongoing pattern fits squarely with how forced labour 

is mobilized annually in the Uzbek cotton harvest.  

In light of these circumstances, to whom, besides the Uzbek State, can and should 

the responsibility for Uzbek domestic authorities’ continued use of forced child labour be 

attributed? What are the bases, beyond the attribution of conduct, for attributing 

responsibility to actors beyond the domestic State? In this case illustration, the continuing 

violation of forced child labour is clearly traceable to an act of the State in question. May 

business enterprises trading in or sourcing Uzbek cotton year after year with the full 

knowledge of this continuing violation be considered facilitating this continuing violation? 

How should responsibility be envisaged when actors such as the WB, ADB and IFC fail to 

implement their own self-regulatory frameworks? Finally, how is responsibility to be 

distributed among the numerous corporate and corporate-like actors alongside the domestic 

State? All of these questions are addressed in Chapter 7. 

 

 

 

                                            
1181 ECtHR, Papamichalopoulos and Others V. Greece, Application no.14556/89, Judgment, 24 June 1993, para 
40; ECtHR, Agrotexim and Others v. Greece, no. 14807/89, Judgment (Merits), 24 October 1995, paras 57-58, 
ECtHR, Loizidou v. Turkey, supra note 476, para 41. 
1182  Joseph C. O'Keefe and Daniel L. Saperstein, “Third Circuit "Clarifies" Continuing Violation Doctrine”, 
Proskauer Client Alert, 22 February 2013, http://www.proskauer.com/publications/client-alert/third-circuit-clarifies-
continuing-violation-doctrine/. 
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5 CASE ILLUSTRATION 2: BUJAGALI HPP PROJECT IN 
UGANDA 

5.1 Introduction 
The second case illustration is on the construction of the Bujagali Hydropower Plant 

(HPP) and illuminates how large-scale infrastructure projects may affect children through 

displacement, involuntary resettlement and the loss of livelihoods. Although the impacts of 

large-scale infrastructure projects are not child-specific, the Bujagali case demonstrates that 

children may be especially affected when their opportunities for access to education and 

healthcare are hindered. The case also illustrates difficulties for rights holders in having their 

concerns addressed and in accessing remedies when domestic issues such as the 

implication of State representatives and corporate actors in corrupt practices obscure 

accountability processes, leave individuals or groups without effective remedies and create 

additional uncertainties around what institutions to address as duty bearers. Finally, the case 

is interesting from the point of view of responsibility as it concerns itself with the effects of 

concerted action by many CCLAs, where each entity has coordinated with the others in the 

overall decision-making and implementation surrounding the project. 

The case illustration is again analysed in five parts. The first part introduces the 

Bujagali HPP project, including the first failed project and the current functional project, 

presents the allegations about adverse children’s rights impacts, and outlines the appraisal 

processes that were conducted in order to assess its possible social, environmental and 

economic impacts. The second part summarizes the domestic legislation and international 

commitments of Uganda with respect to children’s rights and conducts an analysis of 

children’s rights violations based on the allegations introduced in Part 1. The third part 

details the involvement of CCLAs in the construction of the Bujagali HPP and the fourth part 

evaluates how existing norms and frameworks stand as applicable to the case.  In this fourth 

part, the numerous complaints to the World Bank Inspection Panel, the IFC/MIGA CAO, the 

AfDB and EIB are also surveyed as attempts to foster accountability in practice. The final 

part identifies pertinent issues regarding obligations and responsibility as they relate to the 

Bujagali case and identifies the inadequacies of existing normative frameworks.  
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5.1.1 Bujagali Hydropower Project: Background and Facts 

Bujagali HPP Project was designed as a 250 MW power generating facility to be built 

on the Victoria Nile River near Jinja, Uganda to meet the country’s shortage of electricity.1183 

In 1994, the government agreed to construct the power plant1184 and two years later, signed 

a 450 million USD agreement with AES Corporation (USA).1185 In 2001, the WBG Board of 

Directors approved the project and extended IFC loans of up to 100 million USD and a risk 

management facility of up to 10 million USD in addition to a 115 million USD partial risk 

guarantee from the IDA to commercial banks. 1186  IFC’s press release announcing the 

approval also noted: 

Several allegations of corruption concerning the project have been brought to the attention 
of the Bank’s Department of Institutional Integrity (INT). The INT investigated these 
allegations as fully as possible within its power. The Bank Group concluded that there is no 
corroborated evidence of corruption that directly affects the merits of the Bujagali project.1187 

Starting with November 2000, a number of complaints were lodged with the IFC-

MIGA Compliance Advisor/Ombudsman (CAO). As will be explored later, by July 2001, the 

WB Inspection Panel had received an inspection request about the HPPs in Uganda and the 

new Bujagali HPP Project.1188 In fact, the inspection was already underway at the time the 

Bujagali Project funding was still being approved by the WB Board of Directors.1189 

The first project sponsor AES Corporation pulled out of the project in 2002, just after 

the resettlement process had taken place. Behind the decision were allegations that WB’s 

then Alternative Director Richard Kaijuka had received a bribe to support the project in his 

previous role as Uganda’s Energy Minister,1190 the export credit agency’s withdrawal of its 

support and the alleged economic difficulties faced by AES Corporation.1191 It was reported 

that bribes were also offered to Ugandan members of parliament by a UK based consultancy 

firm Amisa Consultants Ltd, hired by the main contractor of the project Nordic Consortium 

                                            
1183 Website of Bujagali HPP, “About us”, http://www.bujagali-energy.com.  
1184 IFC, “Press Release - WB's Board Responds to Uganda's Energy Needs - Approves Support For Bujagali 
HPP”, 19 December 2001. 
1185 Emma Mutaizibwa, “Bujagali: Finally, light at the end of tunnel”, The Observer (Uganda), 9 October 2012, 
http://www.observer.ug/component/content/article?id=21445:bujagali-finally-light-at-the-end-of-tunnel-.  
1186 IFC, “WB’s Board Responds to Uganda’s Energy Needs”, supra note 1184. 
1187 IFC, “WB’s Board Responds to Uganda’s Energy Needs”, supra note 1184. 
1188 WB Inspection Panel Database, “Uganda: Third Power Project, Fourth Power Project, and Proposed Bujugali 
HPP”, http://ewebapps.worldbank.org/apps/ip/Pages/ViewCase.aspx?CaseId=54.  
1189  Carl Bruch et al., “Compendium of Relevant Practices for Improved Decision-Making, Planning and 
Management of Dams and Their Alternatives: Compliance” (Prepared for UNEP’s Dams and Development 
Project), April 2007, 154. 
1190 Roger Tangri and M. Andrew Mwenda, The Politics of Elite Corruption in Africa: Uganda in Comparative 
African Perspective, Routledge, 2013, 99. 
1191 WB and IFC, “Project Completion Note (Guarantee No. B-003-0-UG) - the Bujagali HPP in the Republic of 
Uganda Report No. 33722-UG”, paras 5 and 6; and Emma Mutaizibwa, “Bujagali: Finally, light at the end of 
tunnel”, The Observer (Uganda), 9 October 2012, 
http://www.observer.ug/index.php?option=com_content&id=21445. 
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Norpak Power to induce them to vote in favour of the Bujagali Project in lieu of an alternative 

project.1192 An investigation was instigated by the US Department of Justice in 2003 into 

bribery allegations surrounding the project for violations of the Foreign Corrupt Practices 

Act.1193 Other investigations by the UK Serious Fraud Office, Norwegian and Swedish anti-

fraud institutions as well as the Ugandan Inspector General followed.1194 

After the initial project was halted, Ugandan government reopened the tender and 

Bujagali Energy Limited (BEL) was contracted as the new project sponsor.1195 BEL is owned 

by a consortium of SG Bujagali Holdings Ltd, which is an affiliate of the US company Sithe 

Global Power, LLC, and Industrial Promotion Services (Kenya) Limited, the industrial 

development arm of the Aga Khan Fund for Economic Development (AKFED).1196 The 

consortium has ownership and operation rights of the power plant for 30 years under the 

Build-Own-Operate-Transfer scheme, after which time it will transfer the plant to the 

Ugandan government.1197  

The new Bujagali HPP was approved in April 2007 by the Ugandan government as 

well as the WBG and other lenders.1198 BEL has argued that the project has numerous 

benefits for Uganda, including an increased electricity supply, lower electricity costs, 

improved air quality, jobs and improvements for nearby villages.1199 The project is also 

registered as a Clean Development Mechanism (CDM) project (in fact, the largest in a “Least 

Developed Country”) under the Kyoto Protocol of the UN Framework Convention on Climate 

Change (UNFCCC).1200 It has been estimated that it will offset 900,000 tons of carbon 

emissions.1201 The project is supported by the WBG, through loans from IDA and IFC, and a 

credit guarantee from MIGA. Other lenders include the AfDB, the EIB and European 

development finance institutions FMO – Netherlands, Proparco and AFD (France), DEG and 

KfW (Germany).1202 In addition, Barclays/ABSA Capital and Standard Chartered Bank are 

providing commercial loans under an IDA Partial Risk Guarantee.1203  

                                            
1192  David Pallister, “Africa dam's passage 'eased by bribes”, The Guardian, 3 November 2003, 
http://www.theguardian.com/uk/2003/nov/03/davidpallister. 
1193 Tangri and Mwenda, The Politics of Elite Corruption in Africa, supra note 1190, 100. 
1194 Pallister, supra note 1192. 
1195 Website of Bujagali Hydroelectric Power Project, http://www.bujagali-energy.com.  
1196 Website of Bujagali HPP, “About us”, http://www.bujagali-energy.com/bujagali_aboutUs1.htm. 
1197 AKDN, “Press Release - President Museveni and the Aga Khan Inaugurate Bujagali Hydropower Plant”, 8 
October 2012. 
1198 IFC/MIGA CAO puts the project value at 750 million USD while the EIB estimates it to be at 900 million USD. 
1199 Website of Bujagali Hydroelectric Power Project, http://www.bujagali-energy.com. 
1200 Alstom-Kaplan, “Advertorial - Bujagali: powering Uganda from the Nile”, International Water Power & Dam 
Construction (www.waterpowermagazine.com), March 2013, 20. 
1201 It will do so by generating 900,000 Certified Emissions Reductions. (AKDN, supra note 1197.) 
1202 AKDN, supra note 1197. 
1203 AKDN, supra note 1197. 
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The original financing plan of the Bujagali HPP set the project at 798 million USD1204, 

although by the completion of the project in 2012, the estimated financing had reached close 

to 900 million USD1205. According to the original financing plan, the project would run on a 

total debt of 627 million USD and equity of 171 million USD (provided by BEL and the 

Government of Uganda).1206 During the course of the project, the additional debt came from 

the commitment of different European development finance institutions, which increased 

their credit from a cumulative 142 million USD1207 to 200.8 million USD. The final breakdown 

of debt and equity at project completion was as follows: 
Table 2 Bujagali Powerplant Financial Structure 
DEBT (million USD) 

IFC 130* 
EIB 136 

AfDB 110 
FMO 83 
DEG 30 
KfW 15 

Proparco 60 
AFD 12.8 

ABSA and Standard Chartered (under IDA Partial Risk Guarantee) 115 
Sub-total 691.8 

EQUITY (million USD) 
BEL (MIGA Guarantee of 115 million USD to Sithe Global) 172.5** 

Government of Uganda 20 
Sub-Total 192.5 

TOTAL COST 884.9 million USD 
* IFC’s Board approved investment is 130 million USD while the expected investment has been put at 100 million 
USD.1208 
**Estimated on the basis of reports that the total equity level was 192.5 million USD while the public equity 
contribution was 20 million USD. Other sources have put the BEL equity at 180 million USD.1209 
Source: IFC CAO1210 

5.1.2 Allegations about impacts on local communities and children 

The Bujagali HPP was completed in the same site as the first Bujagali project that 

was cancelled. The area had been prepared for the project during the first phase, including 

through the resettlement of the communities inhabiting the land on which the dam was to be 

                                            
1204 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee - IDA Partial 
Risk Guarantee (PRG) to promote Uganda’s first Independent Power Producer”, December 2007. 
1205 IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint (Bujagali Energy-05) Regarding the 
Bujagali Energy Ltd. Project (IFC #24408 & MIGA #6732)”, December 2011, 6. 
1206 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee - IDA PRG to 
promote Uganda’s first Independent Power Producer”, supra note 1204. 
1207 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee”, supra note 
1206. 
1208  IFC, “Bujagali Energy Ltd. - Project sponsor and major shareholders of project company”, 
http://ifcext.ifc.org/ifcext/spiwebsite1.nsf/ProjectDisplay/SPI_DP24408. 
1209 IFC, “Uganda: Bujagali Hydropower Project (Bujagali HPP) A Case Study on Risk Mitigation through PPP 
Structuring”, 15 November 2011. 
1210 The numbers have been modified with latest information from the different finance insitutions. The original 
chart is taken from: IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint (Bujagali Energy-05) 
Regarding the Bujagali Energy Ltd. Project (IFC #24408 & MIGA #6732)”, December 2011, 6. 
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built.1211 Although BEL was not involved with the project when the resettlement process took 

place in 2001, it overtook the commitments to the affected persons that extend to providing 

in-kind or in-service compensation to resettled villagers after the project was resumed. It has 

been noted, “[a]lthough resettlement activities for the project were largely completed by the 

previous sponsor in 2001 through 2003, completion of resettlement related activities are the 

responsibility of BEL”. 1212  According to the IFC, in addition to the new Social and 

Environmental Assessment that BEL commissioned, it “conducted additional formal and 

informal consultations in Uganda regarding the new circumstances of the project”.1213 BEL 

committed to running a social program and “spending 2.8 million [USD] on projects ranging 

from environmental conservation to health, from water to sanitation to education, agriculture 

to income-raising programmes, reforestation to rural electrification”.1214 The most notable of 

these projects include a piped water provision project, construction and upgrading of health 

clinics, and the construction of schools.1215 

Ugandan researcher and activist Henri Mugisha Bazira held consultations with 

project-affected communities also in the Naminya Resettlement site and Kira Bulindo 

Resettlement site as well as face-to-face interviews.	 1216  The responses from the 

consultations have indicated that the WB Inspection Panel and AfDB IRM’s involvement 

following the complaints had improved the manner in which the project sponsors (AES Nile 

Power for the first project and BEL for the second) and the Government of Uganda 

interacted with the project-affected communities. 1217 This improvement comprised better 

compensation and resettlement packages being offered.1218 Nonetheless, Bazira noted that 

there were impending concerns over “many [unfulfilled] promises” by the sponsors and the 

government, although some social services [considered of limited quality and adequacy] and 

                                            
1211 Phiona Nampungu and Diana Kasabiiti, “The Impact of Involuntary Resettlement on Children - A Case Study 
of the International Development Association Funded Bujagali Hydro-Power Dam - Naminya Resettlement Area”, 
BIC, 2012, 5. 
1212  IFC, “Bujagali Energy Ltd. - Environmental & Social Review Summary”, 
http://ifcext.ifc.org/ifcext/spiwebsite1.nsf/ProjectDisplay/ESRS24408.  
1213 IFC Projects Database, “Bujagali Energy Ltd. - Environmental & Social Review Summary”, supra note 1212. 
1214 BEL, “Clean, Sustainable Hydropower for Uganda”, 2012. 
1215 BEL, “Clean, Sustainable Hydropower for Uganda”, supra note 1214. 
1216 Bazira was involved in bringing the two complaints to WB Inspection Panel on the Bujagali as well as the 
AfDB Independent Review Mechanism (IRM) and has conducted this research project within his role as the 
Executive Director of the NGO Water Governance Institute (WGI) in Uganda. The Naminya resettlement site is 
the site where persons affected by the dam construction through the Bujagali HPP were resettled. Those 
communities affected by the Bujagali Transmission Project and resettled due to the construction of the Bujagali 
transmission lines have been resettled in the Kira Bulindo resettlement site. (Henri Mugisha Bazira, “International 
Reforms of Environmental and Social Safeguards for Development Finance”, Water Governance Institute, March 
2012, 9).  
1217 Bazira, “International Reforms of Environmental and Social Safeguards for Development Finance”, supra note 
1216, 26. 
1218 Bazira, “International Reforms of Environmental and Social Safeguards for Development Finance”, supra note 
1216, 26. 
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training opportunities were offered.1219 In addition to concerns over the inadequacy and lack 

of quality of services offered, requesters to the complaint mechanisms of the WB and AfDB 

also highlighted continued apprehension over the failure of the project to provide “affordable 

and adequate electricity” to the Ugandan population in addition to being “the most expensive 

power project in the world”.1220 

The NGO BIC prepared a case study of the negative impacts of resettlement on 

affected children during the first Bujagali project, aiming to assess whether the resettled 

children were able to enjoy their ‘full and harmonious development’ in line with the Preamble 

of the CRC. The case study findings related mostly to 35 households with approximately 350 

members that were resettled in Naminya in 2001, through interviewing 50 respondents.1221 

According to the report, these people were promised a number of benefits such as 

“electricity in their homes, clean water, land titles, schools, a health centre, markets and 

roads” but most of these benefits did not materialize.1222 It was claimed that the project-

affected communities were not consulted in the “planning or implementation of the 

resettlement plan but were rather informed about the choices available once the plan was 

already in place”.1223 Two types of compensation schemes were made available to project-

affected people: “a full resettlement package or a cash compensation package”.1224 Those 

opting for the first option were resettled to Naminya, given “a residential and agricultural plot, 

a house, agricultural inputs, cash for lost crops, disturbance allowance and cash for the 

costs of moving” while others choosing the cash compensation were to relocate on their own 

to a location they would find.1225 A number of interviewees noted that they had been under-

compensated and that the conditions in Naminya were not better than and at times did not 

match those of Bujagali in terms of access to livelihood – especially food stuffs. The BIC 

study alleged that the small plots of lands made available to resettled households have lost 

their fertility, are not sufficient to provide nutrition to families with “on average seven children” 

                                            
1219 Bazira, “International Reforms of Environmental and Social Safeguards for Development Finance”, supra note 
1216, 26-27. 
1220 Bazira, “International Reforms of Environmental and Social Safeguards for Development Finance”, supra note 
1216, 27. 
1221 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 3. (In 
addition to resettled persons in Naminya, interviews were conducted with members of five households outside of 
Naminya (including those who stayed in Bujagali and others who moved to another town, refusing to move to 
Naminya. The methodology of the study, based on snow ball sampling, is explained at Nampungu and Kasabiiti, 
supra note 1211, 4.) 
1222 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 3. 
1223 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 4. 
1224 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 5. 
1225 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 5. 
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and that the insufficient diet has made “children susceptible to disease” in the absence of 

means to include protein sources in children’s diets.1226  

The major issue reported was the lack of means of sustainable livelihood in the new 

resettlement situation. The interviewees noted that, prior to resettlement, they had several 

sources of income including fishing, coffee trading, farming as well as shop keeping or other 

services but these were not available after resettlement. It was considered that the decline in 

living standards was due to the poor soil quality in new resettlement plots which did not allow 

for growing cash crops beyond subsistence farming and the long distances impeding 

fishing.1227 In addition to inadequate nutrition, interviewees also noted that access to safe 

drinking water continued to be a problem for the resettlement village, often times requiring 

especially girl children having to travel long distances to fetch and carry water back to the 

village, which allegedly had detrimental effects on school attendance and exposed these 

children particularly to the risk of sexual violence.1228 

Access to healthcare facilities being a part of the resettlement package had led to the 

a clinic being opened at one of the unoccupied houses but this clinic was reported as lacking 

essential equipment, a maternity ward and access to adequate medicines as well as having 

issues with the consistent presence of personnel.1229 The families were reported as having 

no access to electricity, which was not a part of the resettlement package and which the 

households lack the means to ensure on their own capacity.1230  

The residents of the resettlement village also reported that access to education for 

affected children had been severely curtailed as a result of the nearest Universal Primary 

School being “about 3-4 miles from the village”.1231 BEL had in fact fulfilled the promise of 

having this primary school accommodate resettled children but the distance was seen as an 

impediment to sending children to school. The distance issue was considered even more 

problematic for children seeking to receive secondary education, as it required, in some 

cases, relocation to other towns. According to the report, BEL had built a nursery school in 

the village following the persistence of the parents but this school could not be registered in 

the UPE program of the Ugandan government, despite the villagers’ contention that this had 

in fact been promised. The resulting situation has meant that the school is operated as a 

private school and charges a fee per term, which some resettled families reportedly cannot 

afford. Some interviewees also called into question the quality of the education, owing to the 

                                            
1226 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 5. 
1227 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 6-7. 
1228 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”, supra note 1211, 10. 
1229 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”,supra note 1211, 9. 
1230 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”,supra note 1211, 6. 
1231 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”,supra note 1211, 11. 
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lack of resources to accommodate the 200 children attending and the lack of proper 

certification for some of the teachers.1232 The opportunities for access to education in the 

resettlement village for children with disabilities were deemed even more limited.1233 This 

case study was submitted to the WB Safeguards review team to underscore the need for 

revised safeguards to consider the needs of children  

particularly by requiring environmental and social impact assessments to specifically assess 
the unique impacts of projects on children and by explicitly including provisions in the 
resettlement policy that require that the resettlement action plan to adequately provide for 
children’s unique needs, rather than simply including children in a laundry list of vulnerable 
groups.1234 

BIC also carried out a consultation round with children from the Naminya 

resettlement village.1235 The assessment of BIC concluded that the resettlement village 

“lacked access to appropriate educational services for all resettled children, had health 

facilities that were staffed only intermittently, and did not offer livelihood opportunities 

sufficient to allow parents to provide adequately for their children”. 1236  Children also 

confirmed their concerns around the unavailability of adequate food supply, the difficulties 

resulting from the inexistence of secondary schools, the inadequacy of primary schools, the 

long distances children need to travel to reach school, as well as school dropouts due to the 

inability of parents to afford sending children to school.	1237 Further concerns included the 

healthcare centre not having adequate staff, not operating on the weekends and 

experiencing medicine shortage. Another allegation was that girl children were exposed to 

sexual abuse by men from outside the village. Some children reported that they had to start 

working to contribute to their families’ livelihood. The participating children maintained that 

WB involuntary resettlement policies should be improved “to guarantee access to education, 

shelter, health care, water, and adequate nutrition”.1238  

A 2008 report by Uganda-based NGO National Association of Professional 

Environmentalists (NAPE), one of the most vocal opponents of the project, alleged that 

project-affected individuals “were not adequately educated and informed about their rights, 

entitlements and the standards of compensation and resettlements associated with such 

                                            
1232 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”,supra note 1211, 11-12. 
1233 Nampungu and Kasabiiti, “The Impact of Involuntary Resettlement on Children”,supra note 1211, 12. 
1234 BIC, “Press Release - Case Study on Bujagali Dam’s negative impacts on children submitted to the WB”, 11 
April 2013, http://www.bankinformationcenter.org/case-study-on-bujagali-dams-negative-impacts-on-children-submitted-to-
the-world-bank/.  
1235 BIC held the consultation with “approximately 25 children between the ages of 4 and 17”, all coming from 
“families who had been resettled in Naminya due to the construction of the Bujagali dam”. (BIC, “Children’s 
Voices on WB Safeguards”, 2013, 5.) 
1236 BIC, “Children’s Voices on WB Safeguards”, supra note 1235, 8. 
1237 BIC, “The Need for Child Protection Measures in the WB Safeguards- Naminya Children’s Consultation”, 
http://www.bankinformationcenter.org/wp-content/uploads/2013/10/Uganda-consultation-report.pdf. 
1238 BIC, “Children’s Voices on WB Safeguards”, supra note 1235, 12. 
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projects as the Bujagali project”.1239 NAPE claimed that houses in the resettlement village 

were badly built, which was also noted by the children consulted by BIC in 2013.  NAPE 

claims that the consultation process was “carried out more as a formality to secure approval 

to secure approval of WB funds” with limited participation of women.1240 During a visit of the 

resettled communities by WB officials in November 20131241, concerns were raised around 

the inadequacy of the resettlement situation for persons with disabilities.1242 The project was 

also controversial from the beginning because of its location as the area had been a major 

tourist destination for white water rafting and the project would effectively mean an end to 

revenues for those involved in the tourism sector. In response BEL argues that the lake 

formed behind the dam provides a new site for leisure and tourism and that it is working with 

the Ugandan government and tour operators to develop additional tourism activities.1243  

5.1.3 The Project Appraisal Process 

The Bujagali project appraisal process consisted of two cycles of appraisal for the 

two projects. Bujagali was designed as a public-private partnership (PPP), entailing an 

equity contribution from the national government as well as from project sponsors and loans 

from donors. As such, each of the cycles of appraisal was due to be subjected to two levels 

of scrutiny: scrutiny at the national level to secure state backing for the project and scrutiny 

at the international level, in order to be able to secure financing from international investors 

and institutions. When projects based on PPP and financed through international loans are 

appraised, this second stage of scrutiny at international level is also needed as a fail-safe for 

the first level. 

The first Bujagali project’s appraisal at the domestic level was tainted with allegations 

of corruption and bribery, barring the existence of any credible and objective scrutiny at the 

national level.1244 The second level of scrutiny at the international level depended notably on 

the appraisal of the WBG, which had been considering supporting the project through IDA 

and IFC loans and a MIGA equity guarantee. As later evidenced, the appraisal by the WBG 

had not adequately addressed transparency concerns and possible social impacts. 

Nevertheless, scrutiny at the international level is all the more pivotal in ensuring that 

proposed projects deliver promised development benefits and do not cause adverse impacts 
                                            
1239 NAPE, “Facts about violated WB and AfDB Policies in the controversial Bujagali Project: A Civil Society 
Perspective”, January 2008, 20. 
1240 Betty Obbo, “Where Are Women’s Voices in Uganda's Dam Planning?”, International Rivers Review, March 
2011. 
1241 The Bretton Woods Project, “Safeguards review neglects people with disability, children”, 23 January 2014, 
http://www.brettonwoodsproject.org/2014/01/safeguards-review-neglects-people-disability-children/. 
1242 The Bretton Woods Project, “Safeguards review neglects people with disability, children”, supra note 1241. 
1243 BEL, “Clean, Sustainable Hydropower for Uganda”, supra note 1214. 
1244 Tangri and Mwenda, The Politics of Elite Corruption in Africa, supra note 1190, 98-100. 
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on communities and the environment when scrutiny at national level is ineffective, not 

sufficiently objective or absent due to resource constraints or corruption. 

 The potential results of a proposed project on the social and environmental plane, 

that provide a background to appraisal by potential financiers at the international level, are 

covered by environmental and social impact assessments (ESIA) as required by these 

institutions. When adverse impacts on communities are projected or suspected, impact 

assessments are usually accompanied or followed by consultations with local populations on 

how best to address these adverse impacts and accompanying grievances. 

5.1.3.1 Impact Assessments 

The Bujagali HPP ESIA was conducted jointly for the numerous lenders, although the 

different lenders have different safeguard policies or internal rules regarding acceptable 

impact. In fact, because the project was launched twice, two rounds of ex ante impact 

assessments were undertaken. The most significant ex ante project appraisal documents 

were prepared in 2001, 2005 and 2006.1245  

5.1.3.1.1 First Bujagali Project 

The Environmental Impact Assessment (EIA) for the first Bujagali project noted that 

initial assessments undertaken in late 1990s had listed “main impacts [of the Bujagali 

project] on the natural environment” as the inundation of Bujagali falls and land take and a 

positive impact on fisheries.1246 Major concerns of the local population regarding social 

impacts were concentrated on resettlement and compensation of lost property and crops. 

Project affected persons were defined as those losing assets, including land rights, 

structures, crops or any combination of the three. 1247  The 2001 WB Project Appraisal 

Document noted that the construction of the hydropower facility would result in the physical 

displacement of 101 households with 714 individuals and that the total number of 

                                            
1245 These impact assessment documents include the following: Bujagali HPP EIA (7 volumes) (prepared for by 
ESG International and WS Atkins for AESNP) - March 2001, Strategic/Sectoral, Social and Environmental 
Assessment of Power Development Options in The Nile Equatorial Lakes Region; Stage II; Revised Final Report 
(prepared by SNC-Lavalin International) - November 2005, Bujagali HPP, Uganda; Social and Environmental 
Assessment; Terms of Reference (prepared by R.J. Burnside International Ltd for BEL) - June 2006, Bujagali 
HPP, Uganda; Social and Environmental Assessment (prepared by R.J. Burnside International Ltd for BEL) - 
December 2006, Bujagali Interconnection Project, Uganda; Social and Environmental Assessment; Terms of 
Reference (prepared by R.J. Burnside International Ltd for UETCL) - June 2006, Bujagali Interconnection Project, 
Uganda; Social and Environmental Assessment (prepared by R.J. Burnside International Ltd for UETCL) - 
December 2006, and Bujagali II – Economic and Financial Evaluation Study; Draft Final Report (prepared by 
Power Planning Associates for IFC) - December 2006. 
1246 ESG International Inc. and WS Atkins International for AES Nile Power, “Environmental Impact Assessment”, 
E464 Vol. 2, March 2001, 145. 
1247 ESG International and WS Atkins International, “EIA”, supra note 1246, 307. 
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households affected would be 1,288 with 8,700 people.1248 The integrated transmission 

project would affect 522 households with 1,867 individuals and physically displace 326 

households with 1,522 individuals.1249 It was considered that relocation to new houses 

nearby would be immediate and economic displacement would be minimal.1250  

The Resettlement Action Plan (RAP) of the first Bujagali project, noted that the rights 

of children and women within the displaced households would be guaranteed in line with the 

protections accorded by the Ugandan Constitution and the 1998 Land Act Section 40, which 

require prior written consent of spouses before land transactions can take place.1251 It was 

further noted that cash compensation for lost assets would put women “at risk of being 

deprived of the productive assets they use for their and their children’s subsistence”.1252 

“Women and children at risk of being dispossessed of their productive assets –land-“ and 

orphans were considered among vulnerable people within the project. 1253  The RAP 

recognized that because they may remain invisible, the so-called vulnerable people would 

have to first of all be identified as a “critical [step] because often [they] do not participate in 

community meetings”.1254 RAP included the development of “modern water schemes” in the 

form of boreholes in conjunction with the WB National Water Project, arguing that it would 

have positive impacts on the general public heath, firewood consumption as well as making 

water collection “easier and less time-consuming to women and children who are in charge 

of it”.1255 

The WB Project Appraisal Document (PAD) listed “the adoption of appropriate 

environmental and social safeguard policies and an environmental management plan” as 

one of the values-added of the involvement of WBG in the project.1256 The WB Project 

Information Document (PID) noted that the staff of project sponsor AESNP would be in 

charge of monitoring the resettlement and community action plans, “reinforced by external, 

                                            
1248 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 37. 
1249 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 37. 
1250 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 38. 
1251 ESG International Inc. and WS Atkins International for AES Nile Power, “Bujagali Project Hydropower Facility 
Resettlement and Community Action Plan”, March 2001, 18, para 3.43 at 15 and para 3.57. (The follow-up 
consultations conducted for the second Bujagali project in the context of the Assessment of Past Resettlement 
and Action Plan (APRAP) indicated that some women had given signed consent for the resettlement transactions 
without clearly being informed of the implications of their signatures.) 
1252 ESG and WS Atkins, “Bujagali Project Hydropower Facility RAP”, supra note 1251, 57, para 7.6. (It was later 
found during the Assessment of Past Resettlement and Action Plan (APRAP) for the second project that these 
concerns had in fact materialized in the case of some resettled families.)  
1253 ESG and WS Atkins, “Bujagali Project Hydropower Facility RAP”, supra note 1251, vii. 
1254 ESG and WS Atkins, “Bujagali Project Hydropower Facility RAP”, supra note 1251, para 10.3 at 86. 
1255 ESG and WS Atkins, “Bujagali Project Hydropower Facility RAP”, supra note 1251, para 22.11 at 128. 
1256  WB, “Uganda: Bujagali HPP - Project Appraisal Document” (PAD), 2001, 19, 
http://documents.worldbank.org/curated/en/2001/11/1631763/uganda-bujagali-hydropower-project. 
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independent evaluations” as well as supervision through third party review. 1257  The 

“technical, economic, financial, environmental and social due diligence” aspects of the 

project appraisal process were led by the IFC in cooperation with IDA, while the IDA worked 

directly with the government on the “power sector reform program”.1258 The PAD made the 

assertion that the due diligence conducted by the IFC and IDA had been extensive and 

discounted any criticism on the insufficiency of environmental and social baseline data. It 

was further claimed that the idea of reaching a threshold of baseline data for informed 

decision-making, as voiced by critics, was routinely a way of requesting “increasing amounts 

of data … in order to postpone decision-making”.1259 The final assessment was that “[t]he 

marginal utility of acquiring more data [was] … having diminished returns and that adequate 

data exist[ed] upon which to base a decision”.1260  

Children were not an operative focus of the WB PAD beyond the two references to 

child landowners. The first reference to child landowners noted that the sponsor AESNP had 

been making “independent legal counsel” available to project-affected people in order to 

advise on legal matters related to compensation and resettlement, family matters but also to 

“take care of women and child landowners’ interests to avoid them being deprived of their 

rights”.1261 The second reference related to monitoring of resettlement through evaluations 

and noted that these would cover “all categories of affected people, including [among others] 

... child landowners”.1262 

5.1.3.1.2 Second Bujagali Project 

The second project’s impact assessment documents included an analysis of the 

compliance of the project with “relevant international environmental treaties and agreements”	

1263  as required per WB’s Operational Directive 4.01 on Environmental Assessment, 

applicable at the time to the project.1264 As WB regulations required only compliance with 

international environmental treaties, no similar assessment of the social impacts in line with 

Uganda’s other international obligations, including on human rights, was undertaken. This 

goes to demonstrate the importance of designing standards and safeguard policies that 

require comprehensive assessments of obligations covered by national law and international 
                                            
1257  WB, “Bujagali HPP – Project Information Document” (Report No. PID8803), 2001, 10, http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2000/04/13/000094946_00032106082737/Rendered/PDF/m
ulti0page.pdf. 
1258 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 20. 
1259 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 39. 
1260 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 39. 
1261 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 111. 
1262 WB, “Bujagali HPP - PAD”, 2001, supra note 1256, 117. 
1263  R.J. Burnside International Ltd, “Bujagali Energy Ltd (BEL) Bujagali HPP Social and Environmental 
Assessment Main Report” (SEA Main Report), File No: I-A 10045, December 2006, 323-324. 
1264 WB, Operational Directive 4.01 – Environmental Assessments, January 1999 (Revised April 2013), para 3. 
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treaties. Unless the assessment procedures explicitly require it, relevant international 

treaties or conventions risk being completely sidelined. 

The impact assessment of the second project noted that the IFC had introduced new 

requirements through its Sustainability Policy since the completion of the impact 

assessments for the first project, which included the need for “Broad Community Support” 

(BCS) for projects that pose risks of significant adverse impact.1265 While the project sponsor 

company is required to prepare the impact assessments and resettlement plans, the IFC 

itself is tasked with ascertaining BCS for a project, through its own investigation.1266 It was 

concluded by the IFC that the BCS for the Bujagali project was present.1267 The impact 

assessment of the second project included information on the resettlement activities 

undertaken by the previous project sponsor in 2001, obtained through “surveys and 

discussions ... with a sample of those people … relocated”.1268 The definition of Project-

Affected Persons for the second project was based on the complete or partial, temporary or 

permanent loss of the “right to own, use, or otherwise benefit from a built structure, land 

(residential, agricultural, or pasture), annual or perennial crops and trees, or any other fixed 

or moveable asset”. 1269  The consultations with resettled people reflected a number of 

common complaints related to the unfulfilled promises of a refurbished school at the 

resettlement site as well as a health clinic providing adequate service. Not all resettled 

persons expressed satisfaction with livelihood restoration; while some considered 

themselves better off as a result, others had complaints relating to the small size or lack of 

quality of the resettlement land offered.1270  

BEL offered to strengthen health facilities on both sides of the river bank to improve 

the access to healthcare of “the wider project-affected-population” and providing assistance 

to existing Level 2 health centres on either bank by “construction and/or procurement of 

accommodation facilities for health workers” to ensure that they reside in the communities 

and not commute from outside.1271 BEL also made promises of a commercial area/market as 

the creation of economic opportunities for women. The impact assessment noted that 

                                            
1265 R.J. Burnside International Ltd, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 274. (“Broad 
Community Support” or BCS is defined as “a collection of expressions by affected Communities, through 
individuals or their recognized representatives, in support of the proposed business activity” and reflect the 
overall opinion of the affected community in general but not necessarily of all individual members. See: IFC, “IFC 
Sustainability Framework”, supra note 739, para 30.) 
1266 IFC, “IFC Sustainability Framework Policy and Performance Standards”, supra note 1265. 
1267 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 274. 
1268 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 283. 
1269 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 346. 
1270 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 283. 
1271 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 335. (It was a common 
complaint of resettled persons that the personnel at the healthcare clinics did not work in the afternoons due to 
having already left to commute back to their residences and did not provide care on the weekends.) 
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boreholes developed by the previous sponsor in cooperation with the WB National Water 

Project did not function well as most hand pumps had ceased functioning by 2006. It was 

noted that the development of modern water schemes would “make the water collection 

easier and less time-consuming to women and children who are generally in charge of it”.1272 

It was recognized in the impact assessment documents that the community’s connection to 

the grid in the short term and electrification was unrealistic. BEL’s commitments on the 

education front included improvements to existing school structures, the construction of new 

ones and the provision of educational equipment.1273 

The second project’s impact assessments listed children and in particular orphans as 

a vulnerable group alongside “women, the elderly, … and people with disabilities”. 1274 

Because the resettlement had already taken place, the second project was not considered to 

present significant impacts on vulnerable groups.1275 While women in the community were 

responsible for many of the daily tasks related food supply (not only cooking but also 

growing the foodstuff) as well as childcare, fetching water, collecting firewood, they did not 

own family land and were at a disadvantage.1276 Although the specific situation of children in 

the community was not addressed in the impact assessment, safety concerns around 

children included risks related to the fluctuation of water levels during the day and more 

indirectly, concerns over pedestrian safety. In addition, the “prohibition of forced labour and 

child labour” through the verification of employer age was listed among the policies that BEL 

and its contractors by which were required to abide.1277 

5.1.3.2 Consultations 

Consultations with project-affected communities as well as a broader group of 

stakeholders were carried out for the first Bujagali project as well as the now operational 

second project. The Public Consultation and Disclosure Plan (PCDP) developed for the 

second project considered that applicable law and frameworks in the consultation process 

included the WB Safeguard Policy Framework, IFC Sustainability Policy and Performance 

Standards, MIGA Policy on Social and Environmental Sustainability, AfDB’s Integrated 

Environmental and Social Assessment Guidelines as well as other relevant policies on 

                                            
1272 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 335. 
1273 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 335-338. 
1274 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 145. 
1275 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 267. 
1276 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 137. 
1277 R.J. Burnside International, “BEL Bujagali HPP SEA Main Report”, supra note 1263, 419. 
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private sector projects and involuntary displacement, EIB policy requirements, DEG’s social 

and environmental requirements and the Equator Principles.1278  

The Assessment of Past Resettlement Activities and Action Plan (APRAP) within the 

context of the PCDP identified various shortcomings in the preparation and execution of the 

resettlement activities. The focus group discussions conducted for the APRAP uncovered 

various discontents among the affected population, including those who were resettled, 

chose compensation instead of resettlement and those who were originally living in locations 

where affected communities were resettled.1279 The most common grievances involved the 

unfulfilled promises of a school, adequate health facilities, a market place and electricity 

supply to the resettlement villages, in addition to the questions about the fairness of 

compensation and resettlement packages, the poor quality of the resettled land and 

constructed houses, and the lack of availability of clean potable water.1280 APRAP noted that 

the database prepared for the 2001 resettlement plans failed to “identify vulnerable people 

properly”, creating an “area of serious concern and of potential non-compliance with WBG 

operational policies”. 1281  Although “orphans, widows and people with disabilities” were 

already considered vulnerable, the 2001 plans did not adequately identify such persons 

within the community, rendering it “virtually impossible to identify, locate and monitor 

vulnerable people” in the lead up to the second project.1282 The report for the second project 

also defined vulnerable people broadly as those that “may be more adversely affected by 

resettlement than others and who may be limited in their ability to claim or take advantage of 

resettlement assistance and related development benefits” given their background.1283 Child-

headed households, disabled persons, female-headed poor households, widows, orphans, 

elderly, and the seriously ill were explicitly identified as vulnerable by the report. In addition, 

it was noted in the report that the community’s involvement in the identification of vulnerable 

people was essential to avoid grievances.1284 

                                            
1278 R.J. Burnside International, Canada Dillon Consultants Ltd, Canada et al., “Bujagali HPP, Uganda Public 
Consultation and Disclosure Plan (PCDP) DRAFT”, File No: I-A 10045, November 2006, 3-6.  
1279 Frederic Giovannetti, “Assessment of Past Resettlement Activities and Action Plan (APRAP)”, in R.J. 
Burnside International, Canada Dillon Consultants Ltd, Canada et al., “Bujagali HPP, Uganda Public Consultation 
and Disclosure Plan (PCDP) DRAFT”, File No: I-A 10045, November 2006, 73.  
1280 Giovannetti, “APRAP”, supra note 1279, 62-93. 
1281 Giovannetti, “APRAP”, supra note 1279, 24. 
1282 Giovannetti, “APRAP”, supra note 1279, 24. 
1283 The bases for vulnerability were listed as “gender, ethnicity, age, physical or mental disability, economic 
disadvantage, or social status”. (Giovannetti, “APRAP”, supra note 1279, 32.) 
1284 Unfortunately, the report puts it in a rather crude fashion as “the only way to mitigate jealousy (everybody 
wants to be vulnerable) or stigmatization (nobody wants to be vunerable)” and recommends setting up a 
“Vulnerable Committee”, which would be made up of inter alia representatives from the community, the 
government as well as elected officials and to which people would be able to apply for their recognition as 
‘vulnerable’. (Giovannetti, “APRAP”, supra note 1279, 32.) Assistance foreseen to vulnerable people affected by 
the project include counseling, food support, health monitoring as well as a new round of identification of child or 
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Focus group discussions, conducted separately with women and with men, also 

revealed great discrepancies between the level of information given to affected men and to 

women as well as clear indications that women’s free and informed consent had not been 

formally or explicitly sought. Women in families that sought compensation in lieu of 

resettlement reported that the compensation had in many instances been directly given to 

men and spent at their discretion, resulting in disadvantages for the women and children.1285 

The women in the Naminya host village had not been consulted before the new villagers 

were settled, while the men reported having been notified.1286  

Children were not directly identified prior to and consulted for either of the 

resettlement action plan preparations. The APRAP notes that Ugandan law required prior 

consent of spouses and children of affected persons and the second project would comply 

with this requirement.1287 But the impacts of the 2001 resettlement on children, including 

those heading households, were not reported or tracked. The focus group discussions also 

revealed that children’s diets had deteriorated as a result of resettlement, since the reported 

poor quality of the new lands given to resettled families only allowed the cultivation of 

cassava (tapioca) and beans and the readily accessible fruits at their original residence 

location were no longer available.1288 Some children were reportedly unable to attend school 

because they were resettled in a remote location.1289 In addition, the lack of adequate staff 

and availability of medications at the healthcare centre were considered an additional 

disadvantage for children, especially if children fell ill in the evenings or weekends.1290 

5.2 Legal Analysis  
Large-scale infrastructure projects such as HPP facilities and linked dam construction 

have been documented to cause displacement, inundation of physical, cultural or 

environmental assets, and loss of livelihoods. As early as 2000, the World Commission on 

Dams found that “40 to 80 million” people were estimated to be physically displaced as a 

result of large dams, with an estimated 26 to 58 million people physically displaced (lower 

and higher ends of estimates) between 1950 and 1990 in China and India alone,1291 not 

including people whose livelihoods were affected as a result of the large hydroelectric 

                                                                                                                                        
orphan-headed households and assistance on custodial matters as well as access to compensation upon 
attaining legal majority. 
1285 Giovannetti, “APRAP”, supra note 1279, 79. 
1286 Giovannetti, “APRAP”, supra note 1279, 73.  
1287 Giovannetti, “APRAP”, supra note 1279, 51. 
1288 Giovannetti, “APRAP”, supra note 1279, 67, 73, and 80. 
1289 Giovannetti, “APRAP”, supra note 1279, 104. 
1290 Giovannetti, “APRAP”, supra note 1279, 63. 
1291 World Commission on Dams, “Dams And Development: A New Framework for Decision-Making”, November 
2000, 104. 
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projects, interconnection projects or other auxiliary construction as well as those impacted 

downstream or upstream due to dam construction. 1292  The specific effects of large 

infrastructure projects on children and what these effects are translated into in terms of 

children’s rights outcomes have neither been systematically documented nor analysed. The 

limited documentation that does exist comes largely from civil society reports and analyses 

as well as from reporting and opinion pieces in the media.1293 

Large hydroelectric dams have been opposed not only by the civil society but also by 

a number of governments. For instance, the 2014 budget bill passed by the US Congress 

precluded US support of any large hydroelectric projects within international financial 

institutions.1294 In addition, the US government mandated its Executive Directors to “ensure” 

an adequate response by IFI management to decisions from IFI accountability mechanisms, 

such as the Inspection Panel, by “providing just compensation or other appropriate redress 

to individuals and communities” when their human rights are violated, including through 

displacement as a result of IFI loans, grants, policies or strategies.1295  

5.2.1 Domestic Legislation and International Commitments  

Article 34 of the Ugandan Constitution of 1995) guarantees specific rights to children: 
− Right to know and be cared for by parents or legal guardians (34.1) 
− Right to basic education, as the responsibility of the State and child’s parents (34.2) 
− Protection from deprivation of “medical treatment, education or any other social or economic 

benefit by reason of religious or other beliefs” (34.3) 
− Protection from “social or economic exploitation” and from employment or work “that is likely 

to be hazardous or to interfere with their education or to be harmful to their health or physical, 
mental, spiritual, moral or social development” for children under 16 years of age (34.4 and 
34.5) 

− Right of detained children “[to] be kept separately from adult[s]” (34.6) 
− “[S]pecial protection to orphans and other vulnerable children” under the law.	1296	

In addition, Uganda enacted “The Children Act” in 1997, which designates the 

welfare principle as the guiding principle in decisions related to children and bases a child’s 

right to “education and guidance, immunisation, adequate diet, clothing, shelter and medical 

attention” on the parental duty to maintain a child.1297 Ugandan Education Act of 2008 

designates education as the joint responsibility of a child’s parents/legal guardians and the 

                                            
1292 World Commission on Dams, “Dams And Development: A New Framework for Decision-Making”, supra note 
1291, 34, Chapter 1, Footnote 44. 
1293 In addition to aforementioned reports by BIC and Water Governance Institute, see opinion pieces such as: 
Margaret Wachenfeld, “The hidden impacts of large infrastructure projects on children”, The Guardian, 3 May 
2012, http://www.theguardian.com/sustainable-business/children-large-infrastructure-honeypot-effect.  
1294 US Congress, “Consolidated Appropriations Act, 2014”, 13 January 2014, 1240. 
1295 US Congress, “Consolidated Appropriations Act, 2014”, supra note 1294, 1361-62. 
1296 The Republic of Uganda, “Constitution of the Republic of Uganda”, 1995, “Chapter IV: Protection and 
Promotion of Fundamental and Other Human Rights and Freedoms”, Article 34. 
1297 The Republic of Uganda, “The Children Act”, s. 3 (First Schedule) and s. 5, respectively. 
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State with basic education deemed a right for all persons.1298 Although universal primary 

education (UPE) is deemed by this legislation to be free of charge,1299 it is only these public 

schools that are entitled to government financing. Uganda ratified the CRC in 1990 and 

became a party to the African Charter on the Rights and Welfare of the Child (ACRWC) in 

1994.  

5.2.2 Right-by-Right Analysis of Alleged Children’s Rights Violations 

5.2.2.1 CRC Article 12 – Respect for the views of the child 

CRC Article 12 states that children capable of forming their views have the right to 

express those views “freely in all matters affecting the child” and that those views are to be 

“given due weight in accordance with the age and maturity of the child”.1300 ACRWC Article 7 

also states that children capable of expressing their views have the right to do so freely.1301 

No effort had been made  -systematic or otherwise – to ensure that children within the 

project affected society were given opportunity to express their concerns, needs or opinions 

in relation to the project. The CRC Committee has further noted that the right to express their 

views mean, from a practical standpoint, that children have to be given the opportunity “to 

speak, to participate, to have their views taken into account”.1302 The children impacted by 

the Bujagali project, including the resettled children, were not consulted during the lead up to 

the first or the second project. The project documents noted that there were child-headed 

households within the affected population but even in these circumstances where children 

did not have parental support and advocacy on their behalf, their views on the project and 

how it might impact their livelihoods were not sought.  

Children’s right to express their views is a right independent of a country’s resources 

and is therefore not subject to progressive realization. In essence, the action required in 

order to comply with CRC Article 12, is a straightforward one of providing for consultation 

with children of the community, including particularly those children heading households. 

The fact that a number of adults, including women who traditionally care for children, were 

consulted cannot substitute for the lack of consultation with children. Even for children who 

did have parents or guardians as advocates, the concerns that they might have had in 

relation to the resettlement may extend beyond those expressed by adults or be of a 
                                            
1298 UNICEF and FIDA Uganda, “A Simplified Handbook on International and National Laws & Policies on 
Children - Uganda”, 2014, 46. 
1299 UNICEF and FIDA Uganda, “A Simplified Handbook on International and National Laws & Policies on 
Children – Uganda”, supra note 1298, 46. 
1300 CRC, Article 12.1. 
1301 OAU Charter on the Rights and Welfare of the African Child, Article 7. 
1302  CRC Committee, “Report on the forty-third session, Day of General Discussion, Recommendations”, 
September 2006, Preamble. 



 

 281 

different nature altogether. Thus, for the children of Bujagali, their right to express their views 

freely and to have those views taken into account was not respected. 

5.2.2.2 CRC Articles 13 and 17 – Right of Access to Information 

Children’s right of access to information is covered under a number of provisions of 

the CRC. The right of access to information is one of the rights covered under the UDHR 

(Art. 19) as well as the ICCPR (again, under Art. 19). The wording of these two articles are 

similar to the CRC Article 13, which states that children’s right to freedom of expression 

includes the “freedom to seek, receive and impart information and ideas of all kinds”. As 

such, the right of access to information is one of the fundamental civil rights of the child. In 

addition to Article 13, CRC’s Article 17 provides a more detailed account of how the right of 

access to information is linked with dissemination through different media outlets. Article 17 

states more generally that children should have access “to information and material from a 

diversity of national and international sources, especially those aimed at the promotion of his 

or her social, spiritual and moral well-being and physical and mental health”. 

Like Article 12, the implementation of the general right to information under Articles 

13 and 17 are not dependent on a country’s level of resources. The CRC Committee has 

considered a child’s right of access to information as quintessentially linked to that child’s 

right to express his/her views.1303 Committee’s Concluding Observations have also noted that 

State Parties have to ensure that freedom of expression is implemented in practice through 

“all appropriate measures, including legal means”.1304 Furthermore, State Parties are urged 

to “educate and sensitize” not only public officials but also “professional groups, parents and 

children” to promote the civil rights and freedoms of the child, including access to information 

and the freedom of expression, so that the full concept of the rights of the child may be 

embraced by the society. 1305 Thus, although its implementation is not incumbent upon 

sufficient resources, the realization of the right of access to information does require action 

beyond the mere recognition of such a right, especially where traditional societal attitudes 

may not be readily accepting of children’s freedom of expression.1306  

The case study by BIC claimed that project-affected children’s right of access to 

information had been neglected in the preparation of the resettlement, which has in turn 

                                            
1303  CRC Committee, “Report on the forty-third session, September 2006, Day of General Discussion, 
Recommendations”, supra note 1302, para 12. 
1304 CRC Committee, “Concluding Observations on Albania”, CRC/C/15/Add.249, 31 Mar 2005, para 37. 
1305 CRC Committee, “Concluding Observations on Barbados”, CRC/C/15/Add.103, 24 August 1999, para 18. 
1306 CRC Committee, “Concluding Observations on Georgia”, CRC/C/15/Add.222, 27 October 2003, paras 28 and 
29. 
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rendered children’s adjustment to their new circumstances more difficult. 1307  The first 

project’s RAP and the renewed one for the second project did not envisage informing 

children on the process and the impact of the project on their daily lives and livelihoods, 

although separate information sessions and consultations were carried with men and women 

in the community. The attention to gender issues, especially in the context of the second 

Bujagali project, can be traced back to the fact that the WB has had policy guidance on 

guidance from late 1980s onwards and adopted a specific policy on gender in late 1990s.1308 

As no similar WB policy on children exists and there are no explicit requirements to include 

impacts on children in the appraisal process, children have categorically fallen through the 

cracks in the information and consultation process. The Bujagali experience demonstrates 

that even when clear disruptions to children’s every day lives such as the resettlement of 

homes, change of attended schools, disturbances in the provision of healthcare are foreseen 

within the application of a project, children’s rights of access to information and of 

expressing their views may be wholly sidelined in the absence of clear guidelines and 

policies ensuring compliance with them. 

5.2.2.3 CRC Article 24 - Right to Health 

CRC Article 24 notes that children’s right to the highest attainable standard of health 

includes access to healthcare facilities, especially to primary health care (Art. 24.2(b)) as 

well as to adequate nutrition (Art. 24.2(c)). The overarching concerns related to children’s 

health in the context of the Bujagali project were the inadequacy of healthcare facilities in the 

resettlement village Naminya and the lack of a balanced diet for children due to the loss of 

habitual fruit staples and fish from their diets. 

The two main community concerns around the healthcare facilities in the Naminya 

resettlement village are the unavailability of healthcare staff outside of limited time periods 

and the lack of access to adequate medicines and supplies. According to CRC Committee’s 

GC 15, primary health services have to be available “in sufficient quantity and quality, 

functional, within the physical and financial reach of all sections of the child population”.1309 

One of the important parameters for the quality and quantity of available health services is 

the existence of a sufficient and “appropriately trained workforce”, which is to be guaranteed 

and supported through “adequate regulation, supervision, remuneration and conditions of 

                                            
1307 Nampungu and Kasabiiti, supra note 1211, 4. 
1308 WB included ‘gender’ into the appraisal of social  impacts under OMS 2.20 on Project Appraisal (January 
1988) particularly under paragraph 62, which was reinforced in 1999 by OP 4.20 on The Gender Dimension of 
Development and by the 2001 Operational Memorandum Clarification of Current Bank Policy on Gender and 
Development. The current Operational Policy 4.20 on Gender and Development was adopted March 2003 and 
revised in 2012. 
1309 CRC Committee, GC 15, supra note 817, para 25. 
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service”.1310 The physical existence of a healthcare centre, therefore, is not enough to 

suggest that the right to health of children is being respected. To be able to enjoy their right 

to health, children in the Naminya resettlement village need to have access at the primary 

level both to healthcare professionals and to medications and supplies when needed. 

The other health-related concern, expressed especially by mothers in the community, 

is the loss of access to a balanced diet that previously included a variety of fruits as well as 

fish. ESCR Committee noted in its GC 12 on the Right to Adequate Food that the “core 

content” of the right to food was not limited to the availability of any type of nourishment but 

meant “the availability of food in a quantity and quality sufficient to satisfy the dietary needs 

of individuals”.1311 Dietary composition needs to be diverse, containing “a mix of nutrients for 

physical and mental growth, development and maintenance, and physical activity”.1312 ESCR 

Committee’s GC 12 notes that a State’s “failure to regulate activities of individuals or groups 

so as to prevent them from violating the right to food of others” amounts to a violation of the 

right to food, while the private business sector has a responsibility to respect the right to 

adequate food.1313 As a component of children’s right to health, the right to adequate food 

requires not only that children do not suffer from hunger but also that they are able to enjoy a 

balanced diet from a diversity of sources. 

The realization of children’s right to health, as with all other economic, social and 

cultural rights, is subject to progressive realization. Core obligations as enumerated by CRC 

Committee’s GC 15, nonetheless include “ensuring universal coverage of quality primary 

health services, including prevention, health promotion, care and treatment services, and 

essential drugs”.1314 In the Bujagali case, the problems experienced in accessing treatment 

due to the lack of staff and medicines is a clear indication that this core obligation is not 

fulfilled. In 2005, the CRC Committee held that although Uganda had been provided with 

debt relief and had a “relatively high rate of economic growth”, the resources Uganda 

allocated to children remained inadequate.1315 In addition, the Committee recommended 

Uganda to take measures to improve its healthcare programmes, through “adequate 

resources” and to “pay… particular and urgent attention” inter alia to “nutrition status”.1316 

CRC Committee’s GC 15 also underscores the “obligation of due diligence” to 

respect all human rights on the part of the private sector: 
                                            
1310 CRC Committee, GC 15, supra note 817, para 27. 
1311 ESCR Committee, GC 12, supra note 654, para 8. 
1312 ESCR Committee, GC 12, supra note 654, para 9. 
1313  ESCR Committee, GC 12, supra note 654, paras 19 and 20, respectively. (The GC uses the word 
“responsibility” in its ordinary sense, to denote duties.) 
1314 CRC Committee, GC 15, supra note 817, para 73(b). 
1315 CRC Committee, “Concluding Observations 2005:  Uganda”, CRC/C/UGA/CO/2, 23 November 2005, para 20. 
1316 CRC Committee, “Concluding Observations 2005:  Uganda”, supra note 1315, para 50. 
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All business enterprises have an obligation of due diligence with respect to human rights, 
which include all rights enshrined under the Convention. States should require businesses to 
undertake children’s rights due diligence. This will ensure that business enterprises identify, 
prevent and mitigate their negative impact on children’s right to health including across their 
business relationships and within any global operations. Large business enterprises should 
be encouraged and, where appropriate, required to make public their efforts to address their 
impact on children’s rights. 1317 

The resettlement resulted in the deterioration of the community’s access to adequate 

healthcare services. In effect, the acts of private companies and of funders has resulted in a 

negative impact, whereby the community including the children no longer have access to 

primary healthcare facilities as they did before resettlement. This is not only in violation of 

the obligation of due diligence to respect but also in contravention of WB’s then applicable 

Safeguard Policies dictating that resettlement should result in better living conditions or at 

least no worsening of living conditions of the resettled persons. 

5.2.2.4 CRC Article 28 - Right to Education 

CRC Article 28.1(b) on the right to education underscores that this right includes free 

and compulsory primary education, which is also recognized under ACRWC Article 11.3(a). 

In addition, CRC Article 28.1(b) states that secondary education (either as general or 

vocational education) should be “available and accessible to every child”, while ACRWC 

Article 11.3(b) aims at making secondary education progressively accessible and free of 

charge. ESCR Committee’s GC 13 on the Right to Education requires both physical and 

economic ‘accessibility’. Accordingly, education must be “within safe physical reach” and 

“affordable to all”, or in the case of primary education, “free”.1318  

While the resettled individuals also claimed that the nursery school should be 

government-funded and free, this claim cannot be justifiably included in the children’s rights 

provisions set out under the CRC. Although the CRC Committee has recognized that “right 

to education during early childhood … [is] closely lined to young children’s right to maximum 

development”1319, its free-of-charge availability is not considered among the obligations 

incumbent upon ratifying States.  

The right to education is one of the rights of the child to be progressively realized. 

However, it has been noted that immediate core obligations figure within the meaning of 

Article 28. Coomans, for instance, argued early on that this core content included 

compulsory and free primary education: 

First, the essence of the right to education means that no one shall be denied [this] right …. 
In practice, this means an individual right of access to available education, or in more 

                                            
1317 CRC Committee, GC 15, supra note 817, para 80. 
1318 ESCR Committee, GC 13, supra note 991, para 6(b). 
1319 CRC Committee, GC 7, supra note 817, para 28. 
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concrete terms, the right of access to the existing public educational institutions in a non- 
discriminatory way. [footnote omitted] The available primary education must be compulsory 
and free. Primary education is so fundamental for the development of a person's abilities 
that it can be rightfully defined as a minimum claim.1320  

ESCR Committee has also recognised that the “obligation to provide primary 

education for all is an immediate duty of all States parties”.1321Furthermore, as has been 

highlighted in the Uzbekistan case illustration (Section 4.2.2.2.3), retrogressive measures 

that result in school dropouts and decrease school attendance are impermissible, especially 

when they affect education at the primary level.	1322 

The resettled communities from Bujagali had to wait for almost a decade for an 

operational primary school. They had been resettled in 2001 and it was only reported in 

2010 that the school had become operational.1323 The school, however, is considered a 

private school and therefore not covered under Uganda’s UPE support system. Although it 

was later argued by AfDB’s IRM Monitoring Mission that the private company BEL had 

carried out all the commitments undertaken by itself and the previous sponsor under the 

RAP with regards to education of resettled community children,1324 the community no longer 

has access to a primary school within the village that is covered under UPR. In addition, 

resettled families now have to privately fund the primary schooling facilities not out of choice 

but out of necessity because young children are unable to walk the required long distances 

to physically access existing school facilities. This again is in contravention both with the 

obligation under the CRC to provide free and compulsory primary education and with WB’s 

resettlement policies. 

5.3 CCLAs and the Bujagali HPP 
Several corporations and corporate-like actors were involved in the construction of 

the Bujagali HPP, providing different services and financing at different levels. Although the 

eventual construction of the powerplant was undertaken by business enterprises, the project 

was made possible by financing and guarantees from a number of global, regional and 

                                            
1320 Fons Coomans, “Clarifying the Core Content of the Right to Education”, SIM Special n°18: The right to 
complain about economic, social and cultural rights: proceedings of the Expert Meeting on the Adoption of an 
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, 25-29 January 1995. 
1321 ESCR Committee, GC 13, supra note 991, para 51. (This is a revision of the ESCR Committee’s assessment 
in GC 11 on Plans of Action for Primary Education, which considered free and compulsory primary education to 
be a right subject to progressive realization but the progressive realization of this right was required to take place 
‘within a reasonable number of years’. See: ESCR Committee, GC 11 on Plans of action for primary education, 
E/C.12/1999/4, 10 May 1999, paras 1 and 14.) 
1322 ESCR Committee, GC 13, supra note 991, para 45. 
1323 AfDB IRM, “2nd Monitoring Report on the Implementation of Findings of Non-Compliance and Related Actions 
to Be Undertaken by the ADB Management on The Bujagali Hydropower and Interconnection Projects”, 28 July 
2010, 7. 
1324 AfDB IRM, “2nd Monitoring Report – Bujagali”, supra note 1323. 
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national financial institutions. Below is an exploration of how and to what extent different 

CCLAs have been involved in the Bujagali HPP. 

5.3.1 Involvement of Corporate Actors 

Bujagali HPP’s current sponsor BEL is jointly owned by Industrial Promotion Services 

Ltd (Kenya) which is a part of the Aga Khan Fund for Economic Development (AKFED) arm 

of AKDN and SG Bujagali Holdings Ltd, an affiliate of Sithe Global Power (USA).1325 The two 

companies have jointly invested 180 million USD of private equity in the project.1326 Sithe 

Global Power is majority-owned by Blackstone Capital Partners, which is a publicly traded 

private equity firm from the United States.1327 Blackstone owns two thirds of the Bujagali 

Hydropower project, having reportedly financed the project at double the amount that the 

AKDN has (120 million USD).1328 AKFED is self-described as “an international development 

agency dedicated to promoting entrepreneurship and building economically sound 

enterprises in the developing world”, focusing on regions lacking “sufficient foreign direct 

investment” and “makes bold but calculated investments in situations that are fragile and 

complex”.1329 The commercial operations of the Bujagali HPP commenced in August 2012. In 

addition to the project sponsors, the Italian construction firm Salini was contracted to build 

the infrastructures for the HPP. Furthermore, the electricity transmission operations are a 

PPP between BEL on the one hand, and the Government of Uganda and the State-owned 

Uganda Electricity Transmission Company Limited on the other.1330  

The other private companies involved in the Bujagali Project are private financial 

institutions ABSA Capital, an affiliate of Barclays, which extended a commercial loan with a 

16-year maturity1331 under the IDA Partial Risk Guarantee, and Standard Chartered Bank. 

5.3.2 Involvement of CCLAs 

5.3.2.1 The WBG 

The WBG provided financing to the Bujagali HPP through three of its constitutive 

institutions: IDA, IFC and MIGA.  

                                            
1325 Sithe Global Power is a US-based energy company that currently has three operational projects in Canada, 
Uganda and the Philippines and a project in development, again in the Philippines. (Sithe Global Website, 
“Projects”, http://www.sitheglobal.com/projects.cfm#.) 
1326 IFC, “Uganda: Bujagali Hydropower Project A Case Study on Risk Mitigation through PPP Structuring”, 15 
November 2011, 1. 
1327 Ryan Dezember and Nicholas Bariyo, “Private-Equity Firms Build Instead of Buy”, Wall Street Journal, 14 
May 2013, http://www.wsj.com/articles/SB10001424127887323628004578461223864870026. 
1328 Dezember and Bariyo, supra note 1327. 
1329 AKDN Website, “Aga Khan Fund for Economic Development (AKFED)”, http://www.akdn.org/akfed.asp.  
1330 Sithe Global Website, “Bujagali Project”, http://www.sitheglobal.com/projects/bujagali.cfm. 
1331 ABSA Capital, “Press Release - Absa Capital, Barclays Plc team up on $867m Uganda Hydropower project”, 
17 January 2008.  
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5.3.2.1.1 IDA 

As previously noted, IDA provided a Partial Risk Guarantee of 115 million USD for 

loans provided through ABSA Bank (affiliated with Barclays) and Standard Chartered 

Bank.1332 The aim of the IDA Partial Risk Guarantee was described as “reduc[ing] the 

perceived risk in the project to such an extent as to allow commercial debt to be mobilized” 

and “improv[ing] the terms of the commercial bank loan to the project company BEL, by 

enabling access to long term financing at lower cost”.1333 In essence, the IDA guarantee 

covers the loans provided by ABSA and Standard Chartered Banks to BEL as these loans 

mature and become due, in case of 
• “Political force majeure events” 
• Changes in law and events making the project contractual agreements unenforceable or 

void, or making the performance of BEL or its EPC contractor … unlawful; 
• Government imposed restrictions on the ability of BEL to be paid or to receive foreign 

currency or transfer funds abroad; and 
• Failure by the Government to fulfill its payment obligations ... .1334 
 

IDA is bound by WB’s safeguard policies. In fact, the Partial Risk Guarantee 

Agreement in the Bujagali project includes a Project Agreement between the IDA and BEL, 

“under which the company covenants that it complies with WB environmental guidelines and 

other applicable requirements”.1335  

The WBG has considered extending IDA partial risk guarantees to small HPPs to be 

constructed in Uganda in the period following the operationalization of the Bujagali plant, to 

meet growing demand sustainably on the request of the Ugandan government.1336 A report 

issued by the WB staff highlights some important issues linked to WBG’s appraisal 

procedures: 

The appraisal of a substantial number of small projects may lead to significant transaction 
costs to the Bank. To help reduce these costs with respect to social and environmental 
issues, the Bank proposes, in carrying out its appraisals, to draw upon information that the 
GET FiT Secretariat has gathered for its own appraisal of projects following the [WB] 
Performance Standards. The Bank has assessed the quality and completeness of the 
information gathered by GET FiT for the first three projects, and considers it sufficiently 

                                            
1332 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee”, supra note 
1206. 
1333 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee”, supra note 
1206 
1334 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee”, supra note 
1206 
1335 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee”, supra note 
1206 
1336 WBG, “Project Appraisal Document (PAD) on a Proposed Series of IDA Partial Risk Guarantees in the 
Amount of US$ 160 Million Equivalent in Support of Projects under the Renewable Energy Development Program 
in the Republic of Uganda (Report No: 82713-UG)”, 20 February 2014, 7, para 22, http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2014/02/28/000333037_20140228110922/Ren
dered/INDEX/827130PAD0P133010Box382155B00OUO090.txt. 
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accurate and thorough to rely upon for appraisal purposes. … The Bank and the GET FiT 
Secretariat have agreed that the GET FiT Secretariat will provide pertinent information for 
the appraisal of all future projects, to be supplemented or verified as the Bank considers 
necessary for the completion of its due diligence. This arrangement, if followed, will ensure 
coordination and consistency of review of each project to receive the GET FiT premium and 
to determine eligibility for the IDA PRG program.1337 

The aforementioned GET Fit or the Global Energy Transfer Feed-in Tariff Program1338 

was established by the Government of Uganda with the support of German development 

cooperation institution KfW to support small-scale renewable energy-generation projects in 

the country.1339 KfW and the Government of Uganda have concluded an Agency Agreement, 

whereby KfW is accredited to enter into agreements both with private entrepreneurs and 

external donors.1340 Reliance on an external actor’s collection of information based only on 

the quality of three appraisals is a potential problem for the objectivity and the dependability 

of the information used by the WB in appraising other small-scale private hydropower 

generation projects. This potential problem needs to be further highlighted given that the 

GET Fit Secretariat, which will provide this information, is a consulting firm that has been 

appointed to the project as its Project Implementation Unit (PIU). 1341  In essence, this 

amounts to an outsourcing of WB’s primary information gathering duty and introduces an 

additional risk by involving a private company in a process that requires inclusiveness, 

complete transparency and accuracy.1342 

The PAD was criticized for “lack[ing] a coherent story line, [being] difficult to 

understand, ... too long, and fail[ing] to clearly spell out the project’s strategic rationale, 

choices, and risks” and reformed in return.1343 In addition to tackling the issues related to 

writing style, clarity, length and content of analysis, PAD guidelines spell out that the annex 

of the PAD should include information regarding the Safeguard Policies. This information 

comprises assessments or studies of impacts and risks related to safeguard policies and 

proposed measures, alternatives evaluated in order to minimize impacts,  “[c]onsultations 

with … affected groups and other stakeholders”, and mitigation plans for safeguard-related 

                                            
1337 WBG, “PAD in Support of Projects under the Renewable Energy Development Program in the Republic of 
Uganda, supra note 1336, 25, para 103. 
1338 The program aims to provide a “premium” top-up payment to private small-scale renewable energy projects, 
including hydropower projects, based on their output once they are operational. 
1339 WBG, “PAD in Support of Projects under the Renewable Energy Development Program in the Republic of 
Uganda”, supra note 1336, 7, para 18. 
1340 WBG, “PAD in Support of Projects under the Renewable Energy Development Program in the Republic of 
Uganda”, supra note 1336, 7, para 18. 
1341 WBG, “PAD in Support of Projects under the Renewable Energy Development Program in the Republic of 
Uganda”, supra note 1336, 7, para 19. 
1342  WBG, “Template and Guidelines for the Project Appraisal Document (PAD)”, 
https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwjvgcWIidHJAhUBXhoKHexiBAkQFggjMA
E&url=http%3A%2F%2Finfo.worldbank.org%2Fetools%2Fdocs%2Flibrary%2F138974%2Ftoolkit%2Fhowdo%2Fpadtemplate.d
oc&usg=AFQjCNGOpQTRCDuQjsIJ-AlSU7dfHX_YVQ&sig2=XyDfr4PPKVy3kN5GneqY3g&bvm=bv.109395566,d.d2s.   
1343 WBG, “Template and Guidelines for the PAD”, supra note 1342, 1. 
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impacts including how implementation and monitoring will be achieved.1344 The guidelines 

enumerate “typical questions to be answered” for different types of impacts and safeguard 

policies.1345 For social impacts, the following questions apply: 
1. What are the opportunities, constraints, impacts and risks arising out of the socio-cultural 
and political context? 
2. How have key stakeholders1346 participated in project preparation, and how will they be 
involved in implementation, monitoring and evaluation?   
3. Are any of the following social issues important in the project?  If so, how? 
(- Differential access to project benefits; - Traditional rights or entitlements; - Conflicting demands on the 
same resources; - Positions of expected winners and losers; - Risk of adverse social impacts of the 
project; - Social risks to the project; - Public perception and degree of voice in governance; - Adequacy 
of targeting and delivery mechanisms) 
4. How will the main social impacts of the project be monitored?1347 

For environmental impacts, the guidelines indicate that the PAD should address if the 

project requires the establishment of frameworks for “environmentally sustainable growth 

and resource management” at the policy or institution level, the “improved and transparent 

management of natural resources”, reduction of “vulnerability to environmental challenge” or 

protection of human health “from environmental risks and pollution”.1348 

5.3.2.1.2 IFC 

The IFC Board approved 130 million USD loans to the project. 1349  The IFC 

considered the Bujagali Powerplant Project as a category A project within its Environmental 

and Safeguard Policy Framework, 1350 corresponding to the highest level of “environmental 

and social sensitivity” of a given project and is designated for “[p]rojects expected to have 

significant adverse social and/or environmental impacts that are diverse, irreversible, or 

unprecedented”.	 1351  IFC’s assessment noted that Category A rating was linked to 

environmental impacts on “the Jinja Wildlife Sanctuary and Bujagali Falls”, inundating 80 

hectares of land, and on local populations through “physical and/or economic 

displacement”. 1352  In addition to resettlement and inundation effects, other key issues 

identified by the IFC were impacts on “commercial white water rafting and other recreational 

activities, use of the river for small scale fisheries by local villagers, and islands and rapids 
                                            
1344 WBG, “Template and Guidelines for the PAD”, supra note 1342, 21-22. 
1345 WBG, “Template and Guidelines for the PAD”, 5-12, supra note 1342, 5-12. 
1346 Defined as civil society, business, public sector, social, or other non-governmental groups or individuals 
whose participation can positively or negatively affect project outcomes. 
1347 WBG, “Template and Guidelines for the PAD”, supra note 1342, 10. 
1348 WBG, “Template and Guidelines for the PAD”, supra note 1342, 10. 
1349 IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint (Bujagali Energy-05)”, supra note  6. 
1350 IFC Projects Database, “Bujagali Energy Ltd. - Environmental & Social Review Summary”, supra note 1212. 
1351  IFC Website, “Definitions of Project Categories”, 
http://www.ifc.org/wps/wcm/connect/corp_ext_content/tobedeleted/definitionofprojectcategories/projectcategories
definitions. 
1352 IFC Projects Database, “Bujagali Energy Ltd. - Environmental & Social Review Summary”, supra note 1212 
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with cultural/religious values for local persons and communities”.1353 A 2011 IFC document 

setting out the risks linked to the project as a benchmark for large-scale private power 

generation in Kenya did not list environmental or social risks as operational risks for the 

project.1354 This may be interpreted as indicating that once the initial impact assessment prior 

to a project’s approval is undertaken, social and environmental risks no longer constitute an 

ongoing concern. 

5.3.2.1.3 MIGA 

The MIGA provided the Bujagali project with an “equity investment guarantee” of an 

amount up to 115 million USD and with a 20-year maturity.1355 The MIGA equity investment 

guarantee covers Sithe Global’s equity investment in the project, through its subsidiary 

World Power Holdings Luxembourg S.à.r.l. “against the risk of breach of contract”.1356 Thus, 

although MIGA did not disburse funds for the project, it provided an insurance against the 

capital of Sithe Global in the situation that the contract between Sithe and the Government of 

Uganda would be breached. 

5.3.2.2 AfDB 

The AfDB committed 110 million USD to the Bujagali Hydropower Project and 29.7 

million USD to the follow-up transmission project, aiming to transmit electricity generated at 

the Bujagali power plant into the grid.1357 AfDB’s total contribution to the project, including the 

interconnection project, is an estimated 139 million USD.1358 The AfDB project brief from 

2007 claimed that in addition to supplying sustainable and affordable electricity, Bujagali 

project would have positive impacts on poverty reduction and assist Uganda in reaching the 

MDGs “through improving the Ugandan population’s access to electricity, which in turn 

[would] facilitate water supply, health care delivery, education and rural development”.1359 

                                            
1353 IFC Projects Database, “Bujagali Energy Ltd. - Environmental & Social Review Summary”, supra note 1212. 
1354 According to this document, the possible risks for the Bujagali project are: “Regulatory Risk, Operational 
Strength of Sector, Sustainability of Power Tariffs, Unmet Electricity Demand, Level of Investments, Hydrology 
Risk, Fuel Risk Diversification, Implementation (Largely political) Risk, Private Sector Equity Interest, Commercial 
Bank Lender Interest, Government Commitment, World Bank Group & DFI Commitment”. (IFC, “Uganda: Bujagali 
Hydropower Project A Case Study on Risk Mitigation through PPP Structuring”, 15 November 2011, 10.) 
1355 WBG Finance, Economics & Urban Department, “Financial Solutions: Partial Risk Guarantee”, supra note 
1206 
1356 MIGA, “Power Brief - MIGA: Fortifying Power Investments”, April 2008.  
1357 AfDB, “Press Release - AfDB, Uganda Sign Bujagali Power Interconnection Project Loan Agreement”, 29 
October 2007. 
1358 AfDB,  “Press Release - AfDB, Uganda Sign Bujagali Power Interconnection Project Loan Agreement”, supra 
note 1357. 
1359 AfDB, “Project Brief – Bujagali HPP”, 2007. 
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Another claim was that this project would contribute to the “productivity of rural enterprises 

and the agro-processing potential of farmers”.1360 

5.3.2.3 EIB 

The EIB loans to the project amount to 136 million USD1361 from the “Investment 

Facility … under the Cotonou Partnership Agreement between the ACP States and the 

EU”.1362 The funds for this loan came from the European Development Fund to which EU 

Member States make contributions.1363 EIB's decision to finance the project was based on 

the outcome of the common SEA undertaken in 2006, being satisfied with the project being 

“developed in the spirit of the recommendations of the World Commission on Dams (WCD)”, 

complying with the strategic priorities thus identified.1364 According to the EIB, the project 

process has entailed “extensive stakeholder consultations [as well as] equitable 

compensation measures duly taking into account the rights of all affected persons”.1365 The 

involvement of the witness NGO InterAid Africa was seen as a strength of the process. EIB 

also contended that the project had taken a “rights-based approach” by involving 

consultations with the members of the local community as well as NGOs and other 

stakeholders.1366 Like the WB Safeguards, the EIB standards require that if a project results 

in involuntary resettlement or negatively affects the livelihoods of people within the project 

area, these people “should have their livelihoods improved or at minimum restored and/or 

adequately compensated for any losses incurred”.1367 While the EIB standards and principles 

underscore the importance of consultation processes with meaningful participation and 

timely public disclosure of information,1368 no specific provision had been made for the 

participation of groups at risk of exclusion based on age, gender, ethnicity or other minority 

status. 

5.3.2.4 National Development Finance Institutions 

Dutch development finance institution FMO provided 83 million USD to the Bujagali 

project, including a 28 million USD “subordinated mezzanine loan from the Dutch 

                                            
1360 AfDB, “Project Brief – Bujagali HPP”, supra note 1359. 
1361 EIB, “Press Release - EIB lends USD 136 million for Bujagali”, 7 January 2008. 
1362 EIB, “ Press Release - Bujagali Hydroelectric Project, Uganda”, 2 July 2007. 
1363 EIB, “Press Release - Bujagali Hydroelectricity Project”, supra note 1362. 
1364 EIB, “Press Release - Bujagali Hydroelectricity Project”, supra note 1362. 
1365 EIB, “Press Release - Bujagali Hydroelectricity Project”, supra note 1362. 
1366 EIB, “Press Release - Bujagali Hydroelectricity Project”, supra note 1362. 
1367 EIB, “The EIB Statement of Environmental and Social Principles and Standards”, 2009, “The Statement”, 18, 
para 51. 
1368 EIB, “Statement of Environmental and Social Principles and Standards”, supra note 1367, “The Statement”, 
20, paras 59 - 64. 
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Government’s Infrastructure Development Fund”. 1369  The FMO organized a lender-

monitoring trip to the project area and acted as a coordinator for the lender responses to the 

quarterly Environmental and Social reports.1370 FMO’s Investment and Mission Review Team 

evaluated the project in 2012, giving it “an Economic Development Impact Score (EDIS) of 

82”, which was considered a high score for such a project.1371  

On 20 December 2007, French development finance institutions Proparco and AFD 

signed a loan agreement of 72.8 million USD with BEL.1372 Proparco offered BEL a Senior 

Proparco Loan of 50 million USD with a 16-year maturity and a Subordinate Proparco Loan 

of 10 million USD with a 20-year maturity,1373 while AFD offered a concessional loan of 12.8 

million USD to “finance the additional mitigation measures for the environmental and social 

impacts of the construction of the dam”1374 including improvements to drinking water facilities, 

rural electrification, reforestation of Nile riverbanks and the promotion of ecotourism.1375 The 

AFD also provided BEL a concessionary loan for the installation of a water pumping station, 

reservoir, water distribution pipes, service lines to provide water to nine villages, including 

those where local populations affected by the dam construction had been resettled.1376 This 

concessional loan and grant (total of 12 million Euros) aimed to bring piped water to Jinja 

and Kampala.1377 

German development finance institutions DEG and KfW provided a development 

loan of 34 million Euros (or 45 million USD) to the project, on behalf of Germany’s Federal 

Ministry for Economic Cooperation and Development.1378 A KfW press release assessed that 

the 634 villagers who lost their homes and fields during the construction of the Bujagali 

power plant and were relocated to the Naminya resettlement village had been adequately 

compensated by BEL, with more than 9 million Euros put into the relocation, including the 

building of new homes, wells, medical centre as well as monetary compensation.1379 An 

Executive Board member of KfW Bankengruppe, Dr. Norbert Kloppenburg was quoted as 

qualifying the project as the first step in “the energy revolution in Uganda” as well as a 

                                            
1369 FMO, “From Energy Shortage to Overcapacity In Uganda”, in FMO, Annual Report 2012, 2012. 
1370 FMO, Africa’s Burst of Energy, 2012, 24, https://www.fmo.nl/l/en/library/download/urn:uuid:6f47284c-b976-
44c3-8a79-982078d8ea67/fmo+africa's+burst+of+energy.pdf?format=save_to_disk&ext=.pdf. 
1371 FMO, “From Energy Shortage to Overcapacity In Uganda”, supra note 1369. 
1372 Proparco, “Press Release - Accroître la production d’électricité en Ouganda”, 20 December 2007. 
1373 Proparco, “Accroître la production d’électricité en Ouganda”, supra note 1372. 
1374 AFD, “AFD and Uganda: A Growing Partnership”, December 2013. 
1375 Proparco, “Accroître la production d’électricité en Ouganda”, supra note 1372. 
1376 BEL, “Clean, Sustainable Hydropower for Uganda”, 2012, http://www.akdn.org/assets/1/1510.pdf. 
1377  AFD, “AFD’s activities in Uganda”, October 2010, “ http://www.ambafrance-
ug.org/IMG/doc/Note_activites_AFD_Oct_2010.doc?628/901da8c2fc38cf1b38a7677618a368064cd5906b   . ”                                                                                                                                                                                                                                                                                                                               
1378 Kirsten Milhahn, “Mit der Kraft des Nils gegen Ugandas Energieproblem”, Zeit Online, 2 March 2012, 
http://www.zeit.de/wissen/umwelt/2012-02/uganda-wasserkraft.  
1379 Milhahn, “Mit der Kraft des Nils gegen Ugandas Energieproblem”, supra note 1378. 
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“climate-friendly” hydropower project that would be producing “cost effective and 

environmentally friendly electricity”.1380  

5.4 CCLAs and Children’s Rights in the Bujagali Case 
The Bujagali project and the related resettlement have caused serious grievances 

among the population affected. The right-by-right analysis of the different universal children’s 

rights norms –as embodied in the CRC and the African Charter- demonstrate that the project 

has impacted the enjoyment of affected children’s numerous rights. The fact that rights have 

been impacted and certain violations have resulted from these impacts do not, however, 

translate directly to the responsibility of non-State actors involved in the project for these 

said violations. The essential question is whether, by undertaking a large-scale infrastructure 

project that entails the resettlement of a community and committing to providing standards at 

least equal to or better than the previous standards of living of the affected community, the 

private actors (either the project sponsors or the financiers) may be said to incur 

responsibility for children’s rights (and more generally, human rights obligations) violations 

when they fail to live up to their commitments. The issue is especially pertinent in a case like 

Uganda, where the economic means of the State in question are not nearly as extensive as 

the private actors involved in the project and where it has been demonstrated that corruption 

is effectively present. 

 None of the CCLAs involved (WBG, EIB, AfDB, national finance institutions, private 

companies) have complete control over the project but all have contributed to the impacts on 

the ground, either through providing financing or through undertaking the construction or 

operations. Each of the actors has provided different levels of financing in loans and capital 

investment to the project. While the businesses engaged in construction and operation of the 

powerplant are directly in contact with affected populations, the financial institutions involved 

have in fact enabled the project financially. 

5.4.1 Normative Frameworks on Corporate Actors 

The Bujagali Hydropower Project has involved a number of private businesses 

including the first sponsor AES, the second sponsor BEL and the contractor Salini. BEL is 

linked to two companies: Industrial Promotion Services Limited (Kenya) set up by AKFED 

and SG Bujagali Holdings Ltd, affiliate of Sithe Global Power, LLC, which is a subsidiary of 

Blackstone International. In addition, large private businesses in the financial sector Barclays 

                                            
1380  KfW Bankgruppe, “Press Release - Energiewende in Uganda: Erster Strom aus Bujagali - einem 
afrikanischen Wasserkraftwerk mit Modellcharakter KfW Entwicklungsbank und DEG mit 45 Mio. USD am Bau 
beteiligt”, 9 February 2012. (The original statement is in German. The quoted passage is translated from German 
into English.) 
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and Standard Chartered Bank are also linked to the project through funding provided by their 

subsidiary ABSA Capital. There is universal agreement that private companies operating 

anywhere have an obligation to comply with that State’s laws and regulations. It is unclear, 

however, how a country could hold the financiers incorporated and operating abroad 

accountable for financing projects that adversely impact their citizens through its domestic 

legislation. 

The project sponsors have undertaken contractual commitments and have concluded 

agreements with the Government of Uganda for the concessions as well as the WBG for the 

loans and investment guarantees offered by one of its institutions. These commitments 

require the sponsors to respect the laws in Uganda as well as WB’s policies on social and 

environmental impact. The contractor is also obliged to abide by the financiers’ social and 

environmental policies in addition to Uganda’s laws and regulations. Even if the contractor is 

a foreign company, such as Salini in the Bujagali case, the Ugandan laws on labour, safety 

and environmental standards apply to this contractor equally. The crucial question is what 

happens when these domestic rules and regulations are not implemented effectively or 

adequately by the domestic State. When these private companies receive financing from 

development finance institutions –global, regional or national- there should be another safety 

net for ensuring that the rights-related concerns of the affected persons and communities are 

given due consideration and that any violations are addressed. 

5.4.1.1 UNGPs 

In addition to the ‘responsibility to respect’ as a requirement for businesses, the 

UNGPs also note that the identification and assessment of human rights risks that business 

operations and decisions may give rise to should “involve meaningful consultation with 

potentially affected groups and other relevant stakeholders, as appropriate to the size of the 

business enterprise and the nature and context of the operation”.1381 The Commentary to 

Article 18 notes that special attention should be paid to “any particular human rights impacts 

on individuals from groups or populations that may be at heightened risk of vulnerability or 

marginalization”, which would naturally include children.1382 Furthermore, human rights and 

environmental and social impact assessments should include all internationally recognised 

human rights, including by inference children’s rights. In fact, such assessments should be 

conducted regularly and on an ongoing basis as well as in response to any changes 

foreseen to the activity or the project.  

                                            
1381 UNGPs, supra note 565, Article 18(b).  
1382 UNGPs, supra note 565, Article 18 Commentary.  
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5.4.1.2 OECD Guidelines 

OECD Guidelines also put an accent on meaningful engagement with stakeholders in 

the decision making processes and planning of projects or business activities that may have 

significant impacts on local communities.1383 It is noted that stakeholder engagement may be 

especially beneficial for projects “involving, for example, the intensive use of land or 

water”. 1384  OECD Guidelines do not clarify whether this requirement for stakeholder 

engagement should also include an explicit dimension of engagement with children in the 

local community or whether the processes should be made child-friendly. 

5.4.1.3 CRBPs 

CRBP 7 regarding environment and land acquisition and use notes that the corporate 

responsibility to respect, which is the minimum requirement incumbent upon businesses, 

means that they should: 

i. Where possible, avoid or minimize displacement of communities affected by land 
acquisition or land use for business purposes. Engage in meaningful, informed consultation 
with potentially affected communities to ensure that any adverse impact on children’s rights 
is identified and addressed and that communities participate actively in and contribute to 
decision-making on matters that affect them directly. Seeking the free, prior and informed 
consent of indigenous peoples is specifically required for any project that affects their 
communities, and it is a desirable goal for any community impacted by a company’s use or 
acquisition of land. 
ii. Respect children’s rights – especially their right to education, protection, health, adequate 
food and adequate standard of living and participation – when planning and carrying out 
resettlement and providing for compensation.1385 

In fact, the requirements pronounced under CRBP 7, if integrated in a meaningful 

way into regulations applicable to corporate actors through host or home State regulation or 

enforceable requirements at the international level, for instance through lender frameworks, 

would resolve many of the issues that children affected by the Bujagali HPP encountered. 

5.4.1.4 CRC GC 16 

CRC GC 16 notes that “selling or leasing land to investors can deprive local 

populations of access to natural resources linked to their subsistence and cultural heritage” 

and hence adversely impact children’s right to life, survival and development under CRC Art. 

6.1386 Although the GC does not address involuntary resettlement in the context of business 

operations as such, it highlights that when businesses are conducting consultations with 

project affected populations, specifically seeking children’s views with regards to business 

                                            
1383 OECD Guidelines, “II. General Policies”, para 14. 
1384 OECD Guidelines, “Commentary on General Policies”, para 25. 
1385 CRBPs, Principle 7, supra note 351. 
1386 CRC Committee, GC 16, supra note 349, para 19. 
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decisions with a potential to affect them may be crucial. The process of consultation with 

children must be conducted under child-friendly conditions and “be accessible, inclusive and 

meaningful to children and take into account the evolving capacities of children and their 

best interests at all times”.1387  

5.4.1.5 Accountability for Corporate Practices 

Uganda’s domestic legal system remains the primary site for seeking accountability 

for corporate practices that result in violations of human rights, in particular of those like 

children that are more at risk of marginalization. Yet domestic legal systems may be weak or 

compromised – Uganda being a case in point based on the later substantiated corruption 

and bribery allegations surrounding the first project that resulted in its cancellation. In the 

absence of domestic recourse, affected populations seeking accountability for corporate 

practice have made appeals regarding their grievances to IFC/MIGA CAO. IFC/MIGA’s 

redress mechanism is the only one providing direct access to private companies involved in 

the project given its direct lending relationship with the companies. 

The first complaint regarding the first project submitted to IFC/MIGA CAO in 2000 by 

NAPE, was deemed ineligible on the grounds that “the Bujagali EIA report had not been 

released … and that the role of IFC in the project, was at that time, not yet established”.1388 

The ineligibility decision also noted that the complaint would in fact “fall within the mandate 

of Ombudsman’s role, if still warranted” when the IFC’s role in the project was 

determined.1389 A second complaint was launched on 19 June 2001 and raised a number of 

issues around: 
1. Consultation and information disclosure 
2. EIA, including consideration of alternative energy sources, approval of transmission 
lines, and cumulative impacts of a cascade of dams 
3. Compensation and resettlement of project-affected people 
4. Spiritual significance of the Bujagali Falls 
5. Comprehensive management plan for the Nile and diversion of river course 
6. Guidelines of the World Commission on Dams.	1390 

Specifically, the complaint alleged that there were important defects in the public 

consultation process and unsubstantiated claims about widespread support for the project 

using unrealistic sampling. Furthermore, the complaint highlighted that the resettlement and 

compensation of the project-affected persons had been started prior to the final approval of 

                                            
1387 CRC Committee, GC 16, supra note 349, para 23. 
1388 FIVAS and NAPE, “Unsettling Business: Social consequences of the Bujagali hydropower project”, FIVAS, 
2014, 13 and NAPE, “Complaint about the Bujagali HPP”, 19 June 2001, para 1.  
1389 NAPE, “Complaint about the Bujagali HPP”, supra note 1388. 
1390  IFC/MIGA CAO, “Case Overview: Uganda / Bujagali Energy-02/Bujagali Falls”, http://www.cao-
ombudsman.org/cases/case_detail.aspx?id=114.  
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the government and the lenders. In addition, the area that would be affected by the project 

was spiritually important as the location of important shrines and spirits that were integral to 

the Busoga faith, affecting those of the faith not only in the project area but also outside of it. 

The complaint also underlined the “[r]eports of corruption and bribery” in the press1391 as well 

as concerns over the effectiveness over alternatives and the tendering process.1392 The 

complaint revealed that one of the complainant organizations NAPE, had unsuccessfully 

attempted to preclude the signing of the Power Purchase Agreement before Uganda’s 

National Environmental Management Authority (NEMA) had completed its evaluation of the 

EIA by applying for an injunction at the Ugandan High Court against AES.1393 According to 

the complaint letter, complainants had also attempted –again unsuccessfully- to trigger an 

investigation through the Prime Minister’s Office and to get Parliamentary Committees in the 

Ugandan Parliament to examine their allegations.1394 

CAO’s assessment report noted that a WBG commissioned study of alternative 

energy production projects in Uganda had indicated that Bujagali would be the least costly 

option.1395 This was considered by the CAO to amount to adequate due diligence. CAO 

recommended that the issues related to the activities of the WBG’s IDA be raised with the 

Inspection Panel. The report noted CAO’s satisfaction with the work of the IFC’s 

Environmental Department in “maintain[ing] a close watch” and being “diligent in ensuring 

that the sponsor complies with the IFC Safeguard Policies”, given that the project was “still in 

the pre-Board approval stage, and the sponsor [was] awaiting a decision by the IFC 

regarding its involvement in this project”.	1396 The CAO considered AES’ implementation of 

the resettlement plan without first waiting for the IFC clearance a decision made “at AES’ 

own risk”.1397 The CAO aptly concluded that a borrower’s ability to start the resettlement 

project without having to formally wait for IFC clearance “reveal[ed] a weakness in the IFC 

system”, especially in light of the IFC’s claims to have leverage over its financed project at 

the said stage.1398 The complaint attests to the fact that when robust safeguard mechanisms 

are not in place, large-scale actions with profound human consequences such as 

resettlement may take place without an adequate level of human rights protection. 

Furthermore, the absence of such mechanisms puts accountability at peril when these 

                                            
1391 NAPE, “Complaint about the Bujagali HPP”, supra note 1388, para 5(iv). 
1392 NAPE, “Complaint about the Bujagali HPP”, supra note 1388, para 4 and para 8(v), respectively. 
1393 NAPE, “Complaint about the Bujagali HPP”, supra note 1388, para 9(i). 
1394 NAPE, “Complaint about the Bujagali HPP”, supra note 1388, para 9(ii) 
1395 IFC/MIGA CAO, “Assessment Report: Complaint filed to the CAO regarding the Uganda Bujagali Hydropower 
Project”,  September 2001, 3. 
1396 IFC/MIGA CAO, “Assessment Report: Bujagali HPP”, supra note 1395, 6. 
1397 IFC/MIGA CAO, “Assessment Report: Bujagali HPP”, supra note 1395, 5.  
1398 IFC/MIGA CAO, “Assessment Report: Bujagali HPP”, supra note 1395, 5. 
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actions result in violations. The CAO did not envisage a “facilitation or mediation” role at the 

time, stating that “the IFC ha[d] not made a final decision to participate in the project”.1399 The 

complaint was closed in January 2005 with no further action deemed “useful or productive” 

as the project had been halted.1400 

The second Bujagali HPP Project led to a total of five complaints at the CAO,1401 two 

of which were relevant to the social issues including allegations around 
A lack of just compensation after resettlement 
Negative effects of land acquisition on local communities 
 The inadequacy and lack of objectivity of consultative processes 
Destructive effects of blasting with explosives during the construction period 
Failure of the project sponsor company to deliver effectively on promises, including technical 
school, piped water and electricity 
Lack of adequate compensation for loss of livelihoods from the inundation of the Bujagali 
falls.1402 

Given that the CAO’s work is limited to an ombudsman and advisory role and does 

not include a mandate to decide on the merits of the complaint, the assessment report states 

that the CAO endeavour purports to assist in the resolution of the issues through clarifying 

the background to the issues raised in the complaint as well as views of other 

stakeholders. 1403  To this end, the CAO held meetings with complainants and other 

community members as well as “IFC and MIGA project teams, representatives of BEL and 

Salini [the contractor], and [NAPE]”.1404 The assessment report noted that the parties agreed 

to discuss the issues related to compensation for losses and land disputes related to the 

transmission project, addressing negative impacts of quarry blasting on the community, as 

well as the processes of informing local communities of company responses to complaints or 

concerns.1405 In addition, BEL and Salini pointed at reputational effects of the complaints and 

requested that their contribution to the development of local community infrastructure as well 

                                            
1399 IFC/MIGA CAO, “Assessment Report: Bujagali HPP”, supra note 1395, 6. 
1400 IFC/MIGA CAO, “Letter from Meg Taylor (Compliance Advisor/Ombudsman) to NAPE - Closing of Complaint: 
Bujagali Hydropower Project”, 19 January 2005.  
1401 Of these five complaints, two were filed by former employees of the project contractor (Complaints 4 and 6) 
on workers’ health and safety, and compensation issues and one was a personal complaint (Complaint 3) on the 
inundation of grave sites belonging to the complainant’s family members (Complaint 3). (For further details, see 
IFC/MIGA CAO, “Case Overview - Uganda / Bujagali Energy-04/Bujagali”, http://www.cao-
ombudsman.org/cases/case_detail.aspx?id=164; and “Case Overview - Uganda / Bujagali Energy-06/Bujagali”, 
http://www.cao-ombudsman.org/cases/case_detail.aspx?id=199. These cases were handled under the “Compliance” 
procedure, whereas all the remaining cases were handled under the “Ombudsman” procedure. The two 
complaints were later merged under the Compliance process.) 
1402  Bujagali Affected Community, “Complaint to the IFC”, 16 May 2011, http://www.cao-
ombudsman.org/cases/document-links/documents/2011_May16Complaint_redacted.pdf.  
1403 IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint”, supra note 1210, 7.  
1404 IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint”, supra note 1210, 7. 
1405 IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint”, supra note 1210, 8. 
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as adherence to “stringent safety and health regulations” be recognized.1406 In the aftermath 

of the CAO assessment, informal tourism operators previously working in the Bujagali Falls 

and BEL reportedly reached agreements on issues related to the loss of livelihoods.1407  

Local community members from Malindi Village filed the latest complaint (Complaint 

7) with the IFC CAO on the Bujagali project on 3 February 20151408 on the issue of “rate and 

non-payment of young crops” that were damaged due to project activities.1409 The complaint 

was deemed eligible, reviewed and referred to the CAO Compliance function for the 

appraisal of IFC/MIGA environmental and social performance. The Compliance appraisal 

report dated November 2016 decided to launch investigation into the allegations, on the 

bases that “the complainants’ claim that IFC requirements for land acquisition [that foresee 

the compensation for loss of assets at full replacement cost] were not met in their villages 

[was] substantial in nature” and that IFC’s implementation of Performance Standard 5 on 

Land Acquisition and Involuntary Resettlement in the context of the Interconnection Project 

raised questions about adequacy.	1410 The CAO’s Terms of Reference for the Investigation 

released in January 2017 state that the investigation will look into 

whether IFC’s investment in the project was appraised, structured and supervised in 
accordance with applicable IFC policies, procedures and standards [and] … whether IFC’s 
Policy and Performance Standards on Environmental and Social Sustainability and Policy on 
Disclosure of Information as applied to this project provided an adequate level of 
protection.1411 

The CAO investigation was ongoing at the time of the writing.1412 

Overall, the CAO provided a venue for attempting to compel corporate actors to 

introduce practical modifications to their behaviour, albeit in limited ways. Of course, in the 

absence of explicit human rights provisions in IFC’s safeguard policies, IFC’s CAO does not 

                                            
1406 IFC/MIGA CAO, “Ombudsman Assessment Report, Fifth Complaint”, supra note 1210, 8. (It is important to 
note, however, that the 4th and 6th complaints to the CAO on the Bujagali project have involved Salini as a 
contractor, over allegations of labour right violations, including through the breach of health and safety 
regulations. See:  Bujagali Construction Workers, “Complaint for Unfair Treatment, Poor Compansation and 
Eventual Terminatination by Salini Constractori on Bujagali Dam Construction in Uganda”, 21 March 2011 and 
Ngobi et al., “Complaint to the CAO on behalf of 300 Bujagali Construction Workers, 27 March 2013. 
1407 IFC/MIGA CAO, “Case Overview - Uganda / Bujagali Energy-05/Bujagali”, supra note 1210. 
1408  IFC/MIGA CAO, “Case Overview - Uganda / Bujagali Energy-07/Bujagali”, http://www.cao-
ombudsman.org/cases/case_detail.aspx?id=230. 
1409 Malindi Village Affected Community, “7th Complaint regarding the Bujagali Project”, 10 January 2015. 
1410 IFC/MIGA CAO, “Compliance Appraisal Report: IFC Investment in Bujagali Energy Project (Project #24408) 
and MIGA guarantee of World Power Holdings (MIGA Project #6732), Uganda – Complaint 07”, 10 November 
2016, 2, http://www.cao-ombudsman.org/cases/document-
links/documents/CAO_Compliance_AppraisalReport_Bujagali07.pdf.  
1411 IFC/MIGA CAO, “Revised Terms of Reference for Compliance Investigation of IFC: IFC Investment in 
Bujagali Energy Project (IFC Project #24408) and MIGA guarantee of World Power Holdings (MIGA Project 
#6732), Uganda - Complaint 07”, 3 January 2017, http://www.cao-ombudsman.org/cases/document-
links/documents/CAORevisedTermsofReference_Bujagali07.pdf.  
1412 The terms of reference stated that a draft compliance investigation report would be prepared by May 2017 
and would be submitted to factual review and comment by IFC’s senior management and relevant departments. 
CAO’s final report would follow the review and comment. (As of 8 May 2017) 
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constitute a venue to demand true and farther-reaching human rights accountability. IFC’s 

policies applicable to its clients are far narrower in scope than what would be required under 

Uganda’s national law and by international legal standards. Nonetheless, IFC’s CAO has 

allowed affected peoples to directly address accountability by corporate actors for their 

actions when they have been immune from such attempts at the domestic level.  

5.4.2  Normative Frameworks on CLAs 

Directly addressing claims of the adverse impacts of the project against CLAs that 

provided financing and guarantees is essentially an exercise testing the robustness of self-

regulatory frameworks of these actors. While recourse to corporate behaviour exists – at 

least formally- under most domestic legal systems, there is usually no possibility to bring 

about such claims against CLAs because of the immunities they enjoy and their position as 

lenders. For this reason, CRC Committee’s GC 16 holds that  

[i]nternational organizations should have standards and procedures to assess the risk of 
harm to children in conjunction with new projects … [and] put in place procedures and 
mechanisms to identify, address and remedy violations of children’s rights in accordance 
with existing international standards, including when they are committed by or result from 
activities of businesses linked to or funded by them.1413  

When self-regulatory frameworks are robust, not only do they take into account the 

social and human impacts of projects and policies they support but they also set out clear 

rules and procedures for staff, contractors and financed companies for failures to prevent, 

minimize and mitigate adverse impacts or to carry out promises in a timely fashion. 

5.4.2.1 Accountability for CLA Practice – First Project 

The complaint at the WB Inspection Panel on the first Bujagali project was launched 

within a week of the complaint at the IFC CAO upon IDA acceptance to provide the project 

co-financing.1414 The requesters alleged that the rights and interests of local populations had 

been adversely affected through “inadequate involuntary resettlement (including 

compensation arrangements); inadequate consultation, participation and disclosure of 

information; and lack of economic and technical analysis”.1415 In addition, it was alleged that 

the impact assessments had not adequately assessed the cumulative impacts of the 

construction of different hydropower projects on the Victoria Nile River (including the Owen 

                                            
1413 CRC Committee, GC 16, supra note 349, para 48. 
1414 WB Inspection Panel, “Investigation Report- UGANDA: Third Power Project (Credit No. 2268-UG), Fourth 
Power Project (Credit No. 3545-UG) and Bujagali Hydropower Project (PRG No. B 003-UG) (Report No. 23998), 
23 May 2002. 
1415 These requesters included the National Association of Professional Environmentalists of Kampala (NAPE), 
Uganda Save Bujagali Crusade (SBC) as well as other local organisations and individuals (WB Inspection Panel, 
“Investigation Report – Bujagali HPP”, supra note 1414, para 14 and 16). 
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Falls and Bujagali projects).1416 The request also called into question the economic rationale 

of the project as well as the effects on other economic activities, such as tourism.1417 The 

Inspection Panel launched and completed an investigation into the allegations of requestors 

and found a number of compliance deficits on the part of the WB management as well as the 

project sponsor. The Panel found that the assessment of the project’s cumulative effects on 

the environment was weak and “entirely descriptive”.1418 The Panel highlighted the process’ 

shortcomings whereby stakeholder perspectives for “assessing hydroelectric development 

proposals”, including the lack of balance in gender, across sectors and geography in the 

evaluation of stakeholder perspectives.1419 In conclusion, the Panel suggested need for “a 

further assessment of the cumulative effects of existing and potential hydropower 

developments on the Victoria Nile”.1420 

Within the context of involuntary resettlement, the Panel found that the compensation 

plans had been “addressed poorly in implementation, leading to enormous confusion 

amongst the affected people”.1421 Although the socio-economic survey requirement had been 

formally fulfilled, the Panel noted that the defects in the underlying analysis could have been 

at the heart of the failures of the compensation process, which the project sponsor AES 

accepted during the investigation that the “process of valuing crops was initially botched”.1422 

Furthermore, the investigation revealed that the affected populations considered the witness 

NGO as being close to the project sponsor and therefore not impartial. 1423  The WB 

management was also found not to be in compliance with the Operational Directive 4.30 on 

Involuntary Resettlement, through its failure to ensure that “not only people physically 

displaced by projects, but, also those who suffer other kinds of losses” were compensated 

through payment or rehabilitation.1424 

                                            
1416 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 128. 
1417 For the purposes of this study, analysis of the decision focuses only on the alleged social and environmental 
impacts of the project as well as the view of the Panel on these issues and not on economic aspects. (WB 
Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, paras 20-21.) 
1418 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 128. 
1419 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 134. 
1420 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 136. 
1421 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 255 
1422 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 259. 
1423 WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, para 259. 
1424 The particular situation was considered to apply more directly to those engaged in tourism at the Bujagali 
Falls and whose primary source of income would be lost as a result of the construction of the dam but the 
Inspection Panel provided for a broader perspective by pointing to directly and indirectly affected individuals and 
groups. (WB Inspection Panel, “Investigation Report – Bujagali HPP”, supra note 1414, paras 306-307.) 
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5.4.2.2 Accountability for CLA Practice – Second Project 

A second request for inspection was made to the Inspection Panel on 5 March 2007 

by NAPE, based on concerns on an array of economic, social and environmental issues.1425 

The Inspection Panel investigation of the second Bujagali project comprised an assessment 

of the issues enumerated in the complaint from a compliance perspective. The issues that 

bear strongly on how project-affected children were impacted included the process of 

involuntary resettlement, action with regards to so-called vulnerable persons, and community 

development. One of the most fundamental findings of the Panel was that the management 

decision to substitute an assessment of past resettlement activities for a proper action plan 

using the 2001 documentation that had already been deemed insufficient by the Panel in the 

previous complaint had “far reaching consequences” and spill over effects on compliance 

with relevant policies.1426 The Panel also disagreed with the management claim that a full 

RAP was not warranted since the resettlement had been “largely completed” and found that 

there was “no formal monitoring or evaluation supporting th[is] assertion”.1427 As a result, the 

requirements to census all displaced persons, to conduct a meaningful public consultation 

and to document the effects of the original displacement and the delays on project-affected 

persons were not adequately fulfilled.1428 The Panel noted that resettlement was an ongoing 

process and could not be considered to have reached a threshold once land was acquired or 

people were already moved, thus previous resettlement would not preclude compliance with 

Bank policies on resettlement. 1429  The result of the cancellation of the project and its 

continuation years later had been detrimental on the affected persons: 

[L]ivelihoods of affected people have been disrupted for some seven years, stemming back 
to the beginning of relocation and resettlement actions under the prior Bujagali dam project. 
During this period, many of the people that were originally displaced were essentially left in 
limbo, and did not receive key elements of the resettlement process to which they were 
entitled under Bank policy.1430 

The Panel’s final assessment was that the Bujagali project did not “improve or at 

least … restore, in real terms, the livelihoods and standards of living of the [displaced] 

                                            
1425 The environmental issues included cumulative assessment of impacts from different projects on the Victoria 
Nile, hydrological risks, climate change, fauna, offsets from upstream Kalagala falls. Economic analysis of 
alternatives and the affordability of the project were among the economic issues, while social issues were broad-
raning from transparency of project information, dam safety, resettlement and compensation, consultation, 
indigenous peoples and cultural and spiritual issues. (WB Inspection Panel, “Notice of Registration – Re: Request 
for Inspection Uganda: Private Power Generation Project (Proposed))”, IPN Request RQ07/1, 7 March 2007, 1. 
1426 WB Inspection Panel, “Investigation Report Uganda: Private Power Generation (Bujagali) Project (Guarantee 
No. BOl30-UG)”, 29 August 2008, xiv. 
1427 WB Inspection Panel, “Investigation Report – Private Power Generation (Bujagali) Project”, supra note 1426, 
para 450. 
1428 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, para 454. 
1429 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, para 453. 
1430 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, para 468. 
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people” and therefore, did not comply with WB’s relevant policy.1431 In fact, there was no 

monitoring of livelihood restoration after 2001 when the partial resettlement activities took 

place and although Bank social staff had recommended a resettlement audit in 2005, the 

Management had not responded favourably to this request.1432 

The Panel also found that the project did not comply with the WB policies on 

vulnerable people, given that these people were not suitably identified until 2007, and neither 

specific livelihood risks and assistance to vulnerable people including tenant sharecroppers 

and children nor sustainability of assistance beyond project support were envisaged.1433 The 

Panel noted in a footnote that because children had been displaced along the T-line during 

the distribution process after school enrolment, they were effectively prevented from 

enrolling or transferring between public schools. As a result, educational opportunities for 

children whose numbers were estimated between several hundred to several thousand 

would be lost. In addition, it was calculated that an affected household would have to spend 

approximately 23% of its income on private school fees but that “[o]ptions such as paying for 

full enrollment or transportation costs of private schools or adjusting the time of the move 

had not been considered” during the project planning.1434 One other concern of the Panel 

was related to the community development and the reduction of investment resources for the 

project while “same problems [were] surfacing with two different sponsors” and meant that 

“limited funding, broad criteria for eligibility and lack of specificity” were aspects of non-

compliance with the Bank’s policy on involuntary resettlement.1435 

The 4th Progress Report on the Implementation of Management’s Action Plan, drafted 

in response to the Panel Investigation Report revealed that focus group meetings with 

project-affected persons four years into the release of the investigation report still highlighted 

issues of crop failure, infertile soil, lack of agricultural inputs, reduced access to fish, high 

costs of educational and healthcare facilities, lack of access to employment and credit 

schemes. 1436  The Management report noted a number of services initiated by BEL in 

response, including a micro-credit program, the construction of two market stalls, livelihood 

assistance and agricultural input support.1437 The report took note of the BIC report on the 

impacts of the Bujagali involuntary resettlement on children but concluded that it did not 

                                            
1431 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, xiv and para 517. 
1432 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, para 520. 
1433 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, xlvii and para 521. 
1434 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, footnote 536. 
1435 WB Inspection Panel, “Investigation Report –Bujagali Project”, supra note 1426, para 522. 
1436 WB, “Fourth Progress Report on the Implementation of Management’s Action Plan in Response to the 
Inspection Panel Investigation Report (Report # 44977-Ug) on the Republic of Uganda Private Power Generation 
(Bujagali) Project (Ida Guarantee No. B0130-Ug)”, 13 September 2013, 8, para 25. 
1437 WB, “4th Progress Report – Bujagali”, supra note 1436, 8, para 25. 
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agree with the findings that children continued to be adversely affected, based on the Bank 

visit to Naminya resettlement village in April 2013.1438 

The Bujagali complaint was the first complaint to be brought to the AfDB-IRM1439, 

which had been introduced in the previous year (2006) and concerned both the power 

generation project and the interconnection project that was proposed at the time AfDB for 

funding. Because the WB Inspection Panel also handled a similar complaint at the time, the 

two institutions conducted their investigations in cooperation.1440 The cooperation included 

coordinated field investigations, sharing of consultants and technical information with a view 

to achieving efficient and cost-effective investigative processes.1441 The complaint broadly 

addressed three types of concerns: economic, social and environmental. Economic viability 

of the project, the transparency and information disclosure processes were called into 

question.1442 The social concerns included alleged failure of the project impact assessment to 

take into account the local community’s cultural and spiritual sensitivities, the poor quality of 

the houses and facilities built for resettlement resulting in their rapid deterioration, and the 

argument that the compensation and resettlement frameworks were outdated.1443 On the 

consultation process, the requesters alleged that although consultations had taken place, 

they did not amount to “true participation in a decision making process” and many of those 

affected by the spiritual issues were not consulted.1444 On the environmental front, the use of 

outdated data disregarding “current environmental realities” including “declining lake and 

river water levels, degradation of wetland and forests, increased silting, climate change”1445 

as well as incomplete impact assessment on fauna allegedly violated the AfDB’s Policies on 

Environmental and Social Auditing.1446 

AfDB’s Independent Review Panel (IRP) evaluated the management response, 

conducted a fact-finding mission to Uganda and recommended compliance review to the 

AfDB Board of Directors. It released its compliance review report in June 2008, finding 

failure of compliance with AfDB policies. Firstly, the failure to “resolve all legacy issues prior 

                                            
1438 WB, “4th Progress Report – Bujagali”, supra note 1436, 11-12, paras 36-37. 
1439 Laurence Boisson De Chazournes, “Partnerships, Emulation and Coordination: Toward the Emergence of a 
Droit Commun in the Field of Development Finance”, in H. Cissé, D. Bradlow, and B. Kingsbury (eds), 
International Financial Institutions and Global Legal Governance, The World Bank Legal Review, Vol. 3, WB, 
182. 
1440 WB Inspection Panel and AfDB CRMU, “Memorandum of Understanding”, 28 November 2007, in WB 
Inspection Panel, “Annual Report - July 1, 2007, to June 30, 2008”, Annex 3, 100-102. 
1441 AfDB IRM, “Compliance Review Report on the Bujagali Hydropower and Interconnection Projects”, 20 June 
2008. 
1442 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 3-4. 
1443 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 5-6. 
1444 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 6. 
1445 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 6. 
1446 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 6. 
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to the commencement of project activities” was considered non-compliant with the AfDB’s 

Policy on Involuntary Resettlement.1447 Secondly, the lack of an adequate gender perspective 

in the project was considered to be in contravention of the Policy on Gender and Operations 

Manual 600 (OM 600). Thirdly, the lack of systematically collected and reliable data on 

project affected persons and communities was considered a breach of commitments under 

AfDB’s policies with regards to involuntary resettlement, gender and poverty reduction. 

Furthermore, the absence of background and information in the project appraisal report on 

how issues of “cultural property and consultation” had been adequately addressed was 

considered management and staff non-compliance.1448 The Panel noted its concern that the 

management’s appraisal reports had not addressed whether the consultation had been 

adequate, although it was not clarified whether these inadequacies amounted to non-

compliance.1449 The Panel also found that the failure of the management to explicitly and 

clearly explain the rationale for the selection of the particular location for the project and to 

pay particular attention to poverty issues during the appraisal to be instances of non-

compliance.1450  

The AfDB IRM system triggered an annual monitoring process to track AfDB 

performance in addressing the issues of non-compliance. The 1st Monitoring Report released 

in 2009 reiterated the “responsibility of the Bank’s operational departments to supervise the 

implementation of the Bujagali projects, including the measures required to mitigate the 

adverse effects”, which would not be forestalled by IRM’s monitoring role.1451 This report 

noted developments such as the construction of the new school, planting of fruit trees and 

improvements to houses for resettled households in Naminya	but also flagged that a number 

of legacy issues, especially with regards to payments of compensation and to outstanding 

cultural and spiritual issues. The 2nd Monitoring Report (2010) addressed the situation of 

resettled households in the Naminya village in more detail. One of the findings of this report 

was that the community had not been given adequate guidance while it was transforming 

from “a fishermen community … into a farmer’s community”.1452	Although the previous project 

sponsor AESNP had given resettled persons training on agricultural practices, the training 

was not translated into practice as the resettled households “were not supported in buying 

                                            
1447 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 7-8. 
1448 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 9. 
1449 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 10. 
1450 AfDB IRM, “Compliance Review Report - Bujagali Projects”, supra note 1441, 14-15. 
1451 AfDB IRM, “1st Monitoring Report on the Implementation of Findings of Non-Compliance and Related Actions 
to Be Undertaken by the ADB Management on The Bujagali Hydropower and Interconnection Projects”, 22 July 
2009, 5. 
1452 AfDB IRM, “2nd Monitoring Report – Bujagali”, supra note 1323. 
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farm inputs” and did not have access to credit facilities.1453 The monitoring report considered 

resettlement community’s expectations on the construction of educational facilities to be 

outside of the resettlement plan. The provision of piped water to the resettlement village was 

largely on schedule by the issuing of the 3rd report but the water was not directly connected 

to individual houses, required a long commute and was more expensive to purchase than 

what was normally charged by the Ugandan National Water and Sewerage Corporations.1454 

Electricity provision to the resettled households continued to be problematic. While it was 

agreed that BEL would pay for the connection of the village to the grid, individual households 

needed to pay for connecting to the village distribution line as well as their eventual 

electricity use. 1455  The 4th and final monitoring report noted that although resettlement 

villages were centrally connected to the electricity grid and to water distribution lines, most 

individual households found it to be prohibitively expensive to connect.1456 

The effects of blasting for the dam construction created new grievances in addition to 

the concerns voiced in the original AfDB complaint.1457 It was revealed in the 3rd monitoring 

report that the project sponsor BEL had “forwarded” complaints linked to blasting to its 

contractor Salini and that the Uganda did not have legal regulations on blasting or safety of 

the population while construction materials are transported.1458 What is interesting is that 

there is no clear chain of responsibility that allows project affected peoples to identify which 

actor (the sponsor, the lender or the contractor) has primary responsibility for adverse 

impacts created during the project implementation and what are the consequences when 

their grievances are sidelined by one of these actors to whom they appeal. 

The monitoring process of the AfDB IRM drew attention notably to children’s poor 

nutritional situation, which according to the IRM was considered a variable independent of 

household income levels. Even when project-affected persons reported improved incomes 

and ability to purchase more luxury items, the “number of meals taken by children under 5 

years old and the nutritional value of meals” did not improve.1459 While the monitoring report 

did not conduct an in-depth analysis into the causes, it linked this situation somewhat 

                                            
1453 AfDB IRM, “2nd Monitoring Report – Bujagali”, supra note 1323. 
1454 AfDB IRM, “3rd Monitoring Report on the Implementation of Findings of Non-Compliance and Related Actions 
to Be Undertaken by the ADB Management on The Bujagali Hydropower and Interconnection Projects”, 6 June 
2011, 10. 
1455 AfDB IRM, “3rd Monitoring Report – Bujagali”, supra note 1454, 10-11. 
1456 AfDB IRM, “4th Monitoring Report on the Implementation of Findings of Non-Compliance and Related Actions 
to Be Undertaken by the ADB Management on The Bujagali Hydropower and Interconnection Projects”, 
September 2012, 5. 
1457 The blasting grievances later became the subject of other complaints to the IFC and the EIB. 
1458 AfDB IRM, “3rd Monitoring Report – Bujagali”, supra note 1454, 15. 
1459 AfDB IRM, “4th Monitoring Report – Bujagali”, supra note 1456, 4. 
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arbitrarily to behavioural and cultural motivations, to be transformed through “education and 

nutrition extension services”.1460 

The conclusions of the AfDB IRM following the four-year long monitoring process 

highlight one of the most important deficiencies plaguing large projects with multiple lenders, 

namely the lack of clarity in the accountability of individual lenders not only in the project 

implementation but also in supervising compliance.1461 In addition, the conclusions reflect the 

importance of transparent, realistic and candid resettlement and compensation programs in 

the lead up to the project and throughout the project cycle to avoid ambiguities and unfulfilled 

expectations.1462 One of the other important insights from the AfDB IRM process concerns 

the need to conduct satisfactory baseline surveys on the living conditions of populations prior 

to resettlement in order to allow for a meaningful ex post assessment of whether these 

conditions are improved or at least carried through.1463  

A third complaint was addressed to the EIB Complaints Mechanism (EIB-CM) on 20 

November 2009.1464 The complaint alleged that the project resulted in EIB’s 
1. Failure to meet European development objectives 
2. Failure to assess the economic and environmental soundness of the project 
3. Failure to guarantee fair compensation to affected communities 
4. Failure to ensure the implementation of the mitigation measure.1465 

Many of these issues in relation to adverse social impacts concerned the effects of 

resettlement and the lack of fair compensation. In terms of direct impacts on children, the 

complaint noted problems related to educational facilities. The nursery was completed only 

in 2009 but the primary school had not been built at the time of the complaint. The local 

population had been hosting children in houses from 2006 onwards but as was previously 

noted, this arrangement was considered private schooling and thus, exempted from public 

funding. It was furthermore alleged that BEL was refusing to “pay for material, books or 

teachers”.1466  

The initial project appraisal by EIB staff had concluded that the “social impact of the 

project [was] expected overall to be positive” by increasing the electricity supply for the 

Ugandan population but also by providing benefits to the local population, including 

employment opportunities during construction, improved water supply and health-care for 

                                            
1460 AfDB IRM, “4th Monitoring Report – Bujagali”, supra note 1456, 4. 
1461 AfDB IRM, “4th Monitoring Report – Bujagali”, supra note 1456, 11. 
1462 AfDB IRM, “4th Monitoring Report – Bujagali”, supra note 1456, 11. 
1463 AfDB IRM, “4th Monitoring Report – Bujagali”, supra note 1456, 11. 
1464 The NGOs submitting the complaint were NAPE (Uganda), Counter Balance (Europe), Centro Legale pro 
Afrodischende e Indigeni - CLAI (Italy), Association Sherpa (France). (NAPE, Counter Balance, CLAI and 
Assocation Sherpa, “EIB Complaint Submission – Bujagali Powerplant Project”, 20 November 2009. 
1465 NAPE, Counter Balance, CLAI and Association Sherpa, “EIB Complaint Submission”, supra note 1464, 4. 
1466 NAPE, Counter Balance, CLAI and Association Sherpa, “EIB Complaint Submission”, supra note 1464, 12. 
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those affected by the project, fisheries and education opportunities and health programs 

against malaria, HIV/AIDS and STIs.1467 

The mediation process that was launched in March 2012 and facilitated by the EIB-

CM also involved BEL, the Government of Uganda, NAPE, National Environment 

Management Authority (NEMA).1468 According to the agreement reached at the end of the 

mediation process which dealt with more than 1000 complaints, it was concluded that cracks 

in 240 houses resulting from quarry blasting would be repaired although the blasting had 

taken place in line with standards in place in Uganda.1469 In May 2015, the High Court of 

Uganda adopted the mediation agreement between the representatives of local 

complainants and the Uganda Electricity Transmission Company Ltd (UETCL) as a 

judgment.1470 The CAO noted on 14 August 2015 that the UETCL had not “fulfilled its original 

commitment … to pay complainants … no later than July 31, 2015” but had promised a new 

date, although no confirmation of the payment has yet been made.1471 The primary school 

building that had been promised by BEL was only completed in the first quarter of 2010. The 

Conclusions Report did not address whether the complainant’s allegations about BEL’s 

refusal to pay for school supplies and teacher fees and its claim that such expenses are the 

Government’s responsibility had any legitimate basis. 1472  EIB-CM found that “[a]ll the 

components of the [RAP] - water supply, medical centre, primary school, nursery, market, 

business centre, fish ponds and micro credit fund” with the exception of the electrification of 

project affected households had been completed.1473 One NGO criticized the EIB-CM for 

being a “green washing machine”.1474 It must be noted that although it had taken the EIB-CM 

three years to address the Bujagali complaint,1475 the outcome of the process was not 

consistent with the findings of the other compliance mechanisms, namely the WB Inspection 

Panel, the IFC CAO and the AfDB IRM.  

                                            
1467 EIB Projects Directorate, Energy, Telecoms and Waste Management Department, “Appraisal Report Bujagali 
Hydroelectric Project (construction of a 250 MW power plant)”, PJ/ENERCOM/2007-227, 22 March 2007, Section 
9.1. 
1468 EIB CM, “Outcome of Mediation Process: Complaints on Alleged Effects of Blasting on Buildings During 
Construction of Bujagali HEP”, 31 May 2013. 
1469 EIB CM, “Outcome of Mediation Process”, supra note 1468. 
1470  IFC/MIGA CAO Case Database, “Uganda / Bujagali Energy-05/Bujagali”, http://www.cao-
ombudsman.org/cases/case_detail.aspx?id=172. 
1471 IFC/MIGA CAO Case Database, “Uganda / Bujagali Energy-05/Bujagali”, supra note 1470. 
1472 EIB CM, “Bujagali Hydroelectric Project (Jinja, Uganda) Conclusions Report (Complaint SG/E/2009/09)”, 30 
August 2012, 30. 
1473 EIB CM, “Bujagali Hydroelectric Project Conclusions Report”, supra note 1472, 8. 
1474 Both Ends, “The EIB Complaints Mechanism is only a Green-Washing Machine”, 25 January 2011.  
1475 The EIB Complaints Mechanism Procedure states that all complaints should be addressed by the mechanism 
within 6 months of their reception. 
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5.5 Remaining cracks and faultlines 
Large infrastructure projects in developing countries like the Bujagali HPP entail the 

involvement of CCLAs alongside the domestic State in ventures that have the potential to 

adversely impact human rights. In many of these situations, the domestic State may not 

have the capability or the willingness to guarantee respect for, protection and fulfilment of 

human rights. This may be due to the State’s relatively dependent position on financing from 

external sources, which puts it at a disadvantage vis-à-vis funding institutions and 

corporations involved in the construction and operation. It may also be due, as in the 

Bujagali case, to the State’s decision-making bodies being afflicted by corruption and 

susceptible to bribery.  

The failures in the protection of project affected populations from social impacts stem 

not only from shortcomings on the part of the Ugandan State but also inadequacies at the 

level of the WBG safeguards and standards. For instance, because these safeguards and 

standards did not require the Bank staff to evaluate the project with respect to Uganda’s 

international human rights and labour law commitments –unlike the requirement to do so 

with respect to environmental treaties- the substantive rights of the project affected 

individuals, including children, have been sidestepped.  

The WBG provided the most substantial portion of the financing for the project and 

may have helped attract other financiers to extend funds. In fact, other financiers including 

the AfDB, EIB and European development finance institutions relied on the WB’s appraisal 

process to approve the project within their institution. This alone should have placed a 

stronger duty on the part of the WB to conduct a thorough social and environmental impact 

assessment. Other CLAs such as the EIB should have also ensured that the project 

appraisal process met its standards, especially given that its standards recognize a duty to 

respect human rights. Furthermore, the WB and the AfDB eventually collaborated on their 

inspection of complaints from affected populations, although their resulting assessments 

were individual and based on their different policies.  

An IFC Survey conducted with private clients using financing from international 

financial institutions revealed that in addition to enhanced know-how, private clients 

considered that IFIs were strong in their “ability to mobilize capital from additional sources” 

and in providing a “stamp of approval” for projects.1476 Furthermore, it has been argued that 

“one dollar of capital supplied to an IFI by governments can lead to $12 of private sector 

project investment”, which is further augmented by repayments made to the lending financial 

                                            
1476 IFC, “International Finance Institutions (IFIs) and Development Through the Private Sector”, 2011, 29. 
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institutions and the taxes paid to the host State by the project. 1477  Clearly, when an 

international actor such as the WB decides to finance a private project, this in turn propels 

other regional and national development finance institutions. In the Bujagali case, the WBG 

had been involved in the process from the initial stages and had experienced the downfall of 

the first project due to corruption concerns. The involuntary resettlement process that took 

place in the context of the Bujagali HPP and resulted in rights violations was undertaken by 

AES as the first sponsor of the project. Nevertheless, it was the WBG as well as the 

Ugandan State that permitted the sponsor to complete the resettlement without first clearing 

the project for acceptable social and environmental impacts. As such, through its 

involvement, the WBG had contributed to the resettlement of the populations and their 

subsequent abandonment by the first project sponsor AES. In fact, once the first project was 

cancelled, the resettled populations were left in a limbo, without the ability to return to their 

original homes and unable to receive an effective response to their claims. 

Assessment and decisions of the WB Inspection Panel, including those that find 

instances of non-compliance with WB’s policies, are subject to Board approval as well as to 

the follow-up by WB management, who will decide the measures to be taken and the 

timeline to apply to these measures. The WB management, on the other hand, has been 

reluctant to recommend radical measures in response to findings of non-compliance. In one 

of the rare cases of such radical measures, the WB decided to pull funding from the Uganda 

Transport Sector Development Project (TSDP) in December 2015, after a request for 

Inspection at the Inspection Panel identified “serious allegations of sexual misconduct and 

abuse by contractors” among other irregularities.1478 The Request had alleged that road 

workers employed in the project had been engaged in sexual relations with girl children in 

the community and that female employees were sexually harassed. 1479  NGOs Joy for 

Children from Uganda and BIC produced a report in April 2015 noting that the construction 

of the road within the TSDP project had led to sexual abuse and assault on girl children in 

the Kitonzi, Businge and Kyabyoma villages.1480 According to the report, several girls were 

forced to drop out of school due to pregnancies as a result of sexual assault or relationships 

with road workers and “child sex work and exploitation of the girl child” were allegedly on the 

                                            
1477 IFC, “IFIs and Development Through the Private Sector”, supra note 1476, 30. 
1478 WB Website, “World Bank Statement on Cancellation of the Uganda Transport Sector Development Project 
(TSDP), 21 December 2015, http://www.worldbank.org/en/news/press-release/2015/12/21/wb-statement-cancellation-
uganda-transport-sector-development-project.  
1479 WB Website, “WB Statement on Cancellation of the TSDP”, supra note 1478. 
1480 Joy for Children, Uganda and BIC, “The Impact of the World Bank Funded Kamwenge – Kabarole Road 
Construction Project on Children”,  April 2015, 7, http://www.bankinformationcenter.org/wp-
content/uploads/2015/04/Kamwenge-Road-Final.pdf. 
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increase.1481 In addition, both boy and girl children were found to be working as casual 

labourers in either the road project or other fringe economic activities resulting from the road 

project and did not have health and safety protection or medical cover.1482  The WB’s 

inspection of the situation revealed that the allegations were based on fact. The WBG 

President Jim Yong Kim issued a statement recognizing failures not only on the part of the 

government of Uganda and the contracting companies but also the WB, in having failed to 

adequately supervise investment projects “to ensure that the poor and vulnerable are 

protected”.1483 The cancelled project is up to be reviewed in order to identify inadequacies in 

WB supervision. In response to the cancellation of funding, the Executive Director of 

Ugandan National Road Authority (UNRA) Allen Kagina announced that “a grievance 

committee, a community education programme, a social safeguard committee, an 

environment committee” including community members would be set up for every road 

project in the future.1484 

This is in contrast to the Bujagali case when Management concluded after a visit to 

Naminya that “the ability of parents to adequately support and educate their children has not 

been hindered by the resettlement program” in response to NGO on allegations of violations 

of the right to education and health.1485 There was no recognition on the part of the WB 

Management that the elapsed decade between the actual resettlement and the reported 

restoration of living standards may have given rise to adverse impacts in terms of human 

rights of children and adults.  The WB’s cancellation of funding for an investment project is a 

rare event and is demonstrably reserved for only the most serious violations of human and 

children’s rights, amounting to criminal behaviour such as sexual abuse and exploitation of 

children in sex work. On the other hand, adverse impacts on economic and social rights 

such as the right to education and health seem to attract less scrutiny in the absence of 

explicit human rights provisions extending to the respect and protection of the rights of 

children in the safeguard policy framework of the WB. Unless safeguards and standards 

explicitly include human rights and children’s rights provisions as legal commitments and 

require compliance with them, clients borrowing from corporate-like actors will not 

automatically take them into account, as has been demonstrated in the case of Bujagali 

                                            
1481 Joy for Children and BIC, “Impact of Kamwenge – Kabarole Road Construction Project on Children”, supra 
note 1480, 7-8. 
1482 Joy for Children and BIC, “Impact of Kamwenge – Kabarole Road Construction Project on Children”, supra 
note 1480, 10. 
1483 WB Website, “WB Statement on Cancellation of the TSDP”, supra note 1478. 
1484 Billy Rwothungeyo, “UNRA vows to work with communities after World Bank woes”, New Vision Website, 21 
January 2016, http://www.newvision.co.ug/new_vision/news/1415395/unra-vows-communities-bank-woes.  
1485 WB, “4th Progress Report – Bujagali”, supra note 1436, 12, para 37. 
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where compliance with environmental law was inspected but no similar assessment with 

regards to human rights law was made. 

From the perspective of responsibility, the Bujagali represents an interesting case to 

explore. The Ugandan State initiated the tender and invited corporate actors to invest in 

hydropower projects, including in Bujagali Falls. An affiliate (SG Bujagali Holdings Ltd) of the 

subsidiary (Sithe) of a US based company (Blackstone) formed a joint venture (BEL) with a 

Kenya based company (Industrial Promotion Services Limited) set up by a non-profit 

foundation (Aga Khan Development Network) and won the bid. This particular joint venture 

presents even more questions as it is set up involving several business enterprises that are 

affiliates or subsidiaries of larger corporations or even philanthropic foundations, rendering 

issues such as corporate veil or parental duty of care even more blurry than usual.  

The joint venture was financed by loans from IDA, IFC, AfDB, EIB as well as a 

number of European development institutions. The equity of the company was given a MIGA 

guarantee. BEL’s contractor Salini undertook the construction of the project. Yet, none of the 

actors involved in the case is directly linked to the conduct that has caused the violations. In 

fact, the involuntary resettlement was initiated by a previous sponsor (US-based AES), 

which abandoned the project without delivering the services that were promised to the 

resettled population. Commitments were then taken over by the new project sponsor, with a 

supervisory role for the WBG.  

The Bujagali HPP case is intriguing in that it represents concerted and coordinated 

action by a group of actors that resulted in rights violations. The violations, while caused by 

involuntary resettlement, are not the outcome of the action or decisions by one actor but of 

the accumulation of numerous decision, actions and omissions by several actors, most 

notably the project sponsors, the WBG and the Ugandan government. Given this 

constellation of actors, who will be held responsible for failing to deliver on commitments 

undertaken during the resettlement process? How will responsibility be apportioned between 

the numerous development finance institutions? Should the World Bank be attributed greater 

responsibility by virtue of having taken the decision to finance both projects, having 

commissioned the impact assessments that were used by other finance institutions in 

approving the project and not having ensured appropriate restoration of livelihoods for 

resettled individuals once the first project was cancelled following shortcomings and failures 

in the appraisal process that it had undertaken? Chapter 7 addresses such questions of 

shared responsibility in further detail. 
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6 CASE ILLUSTRATION 3: MINERAL EXTRACTION AND 
TRADE IN THE DRC 

6.1 Introduction 
The third and final case illustration surveys the extraction of so-called conflict 

minerals and their trade in the DRC, focusing on those minerals that are mined artisanally. 

This case illustration allows deeper insight into the involvement of CCLAs in conflict 

situations and what this may mean for the attribution of obligations as well as of 

responsibility. The case is also noteworthy because the regulation of so-called conflict 

minerals has prompted not only industry-led and voluntary corporate social responsibility 

schemes but also home State regulation with extraterritorial effects. 

The case illustration starts out by exploring the situation in the eastern part of DRC 

and summarizing the impact firstly of mining and secondly of the conflict on children. The 

second part of the case illustration zooms in on DRC’s domestic legal framework and 

international commitments and analyses the alleged children’s rights violations linked to 

mineral extraction in the conflict-affected eastern part of DRC. The third part situates CCLAs 

with respect to the extraction and trade of so-called ‘conflict minerals’. Normative 

frameworks aiming to govern corporate behaviour as well as normative frameworks on CLAs 

are explored in the fourth part. The fourth part also surveys home State regulation, focusing 

on the Dodd Frank Reform Bill - Section 1502. The final part identifies remaining challenges 

and existing gaps in children’s rights protection, while attempting to evaluate whether and 

how conflict situations bear on conceptualizing CCLAs as human rights duty-bearers. 

6.1.1 Eastern DRC: Mineral Extraction, Conflict and Children 

The issue of how children’s rights are impacted as a result of mineral extraction and 

trade is a complex one. Depending on the local context, mining activities may be linked to 

armed conflict, involuntary resettlement, environmental degradation, employment of children 

in hazardous work under conditions harmful to their wellbeing or sexual exploitation. The 

case of mineral extraction in artisanal mines in the conflict-affected Eastern DRC is the third 

case illustration showcasing how the law as it is falls short of protecting the rights of children 

when these are affected by CCLAs in conflict-affected areas and under conflict situations 

that exacerbate violations and complicate the attribution and distribution of responsibility. It is 

difficult to separate the effects of mining from those of conflict on children and their rights in 

conflict-affected areas where mineral resources are extracted through artisanal mining 

activities. Even when armed groups do not control or are not present in mining sites, the 
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broader effects of the conflict in the areas surrounding mining sites may mean that children 

have limited or no access to educational opportunities, healthcare services or child-care. 

UNICEF commissioned a study on children’s rights and the mining sector in the wake 

of the launch of the CRBPs.1486 The empirical part of the study was confined to the formal 

and large-scale mining sector, where several large mining companies were contacted about 

their policies and practices. The study identified several potential impacts, either direct or 

indirect, of mining activities on children, including issues related to conflict, environmental 

degradation, labour-related impacts, safety and security around mining areas, migration into 

the mining region as well as land tenure and involuntary resettlement issues.1487 Although the 

focus of this study was large-scale mining, artisanal and small-scale mining (ASM) activities 

were seen as correlated to large-scale mining given that the introduction of mining activities 

in a region was in general a precursor to ASM, which occupied abandoned mining sites as 

well as non-operational downstream areas.1488 The risks that ASM poses to children have 

been identified as: 
Potential use of forced child labour, or loss of education when children need to contribute to 
the family income [particularly for children] supporting widowed mothers(;) 
Significant health and safety risks, including increases in communicable disease(;) 
Increased risk of sexual exploitation and violence towards children, including forced marriage, 
rape and prostitution(;) 
Links to armed militant groups, particularly in conflict zones, increasing the risk that children 
are recruited into militias.1489 

This case illustration seeks to document the most pressing children’s rights 

challenges linked to mineral extraction that children in the DRC’s conflict-affected eastern 

part face and to evaluate whether existing legal or non-legal norms and standards are able 

to respond to these challenges effectively. 

The Democratic Republic of Congo (DRC) is often cited as a traditional case for the 

so-called ‘resource curse’.1490  DRC has been the stage to what is called the “world’s 

bloodiest conflict since WWII” with more than 5 million casualties as well as millions of 

women and girls reportedly sexually abused.1491 Eastern DRC, where the internal conflict 

between a number of different State and non-State actors is still fervently ongoing, is a 

hotbed for the mining of a number of commercially important minerals, including tin, tantalum 

                                            
1486 UNICEF, “Children’s Rights and The Mining Sector: UNICEF Extractive Pilot”, March 2015. 
1487 UNICEF, “Children’s Rights and The Mining Sector”, supra note 1486, 7. 
1488 UNICEF, “Children’s Rights and The Mining Sector”, supra note 1486, 16. 
1489 UNICEF, “Children’s Rights and The Mining Sector”, supra note 1486, 16. 
1490 Nadira Lalji, “The Resource Curse Revised: Conflict and Coltan in the Congo,” Harvard International Review, 
Fall 2007, 34; https://www.globalpolicy.org/the-dark-side-of-natural-resources-st/water-in-conflict/40150.html.  
1491 BBC Website, “DR Congo: Cursed by its natural wealth”, 9 October 2013, http://www.bbc.com/news/magazine-
24396390.  



 

 315 

and tungsten (3Ts) and gold, now collectively called the 3TG. The DRC is also rich in other 

deposits, including copper, manganese, lead, zinc as well as diamonds and semi-precious 

stones such as tourmaline. While some minerals such as copper are mined industrially1492, 

the so-called “conflict minerals” of gold and the 3Ts are exploited through artisanal mining 

that is largely informal.1493  
Figure 9: Natural Resources in the DRC 

 
Source: United Nations 

It has long been documented that the trade in minerals from eastern DRC provide 

fighting parties with the rationale financial resources to continue threatening violence in sight 

of lucrative earnings from the exploitation of mineral resources.1494 Of course, the conflict in 

the DRC had started long before the utilization of minerals from the region for economic 

profits and an ethnographic study conducted from 2000 to 2002 concluded that the 

stalemate in the conflict in eastern DRC resulted in the “commoditisation of war” through the 

coming about of what is called a “war economy”.1495 Some features of this so-called “war 

economy” included the domination of mineral extraction by the military as well as other 

armed actors, a sustained conflict in eastern DRC on the back of mineral exploitation profits, 

                                            
1492 For an overview of major players in DRC’s copper sector, see: Mbendi Information Services, “Copper Mining 
in Democratic Republic of The Congo”, https://www.mbendi.com/indy/ming/cppr/af/zr/p0005.htm.  
1493 Ken Matthysen and Andres Zaragoza Montejano, “Conflict Minerals Initatives in DR Congo: Perceptions of 
local mining communities”, IPIS, November 2013, 8. 
1494 UN Panel of Experts on the Illegal Exploitation of Natural Resources and Other Forms of Wealth of the DRC, 
“2002 Report”, S/2002/1146, 8 October 2002, 6-7, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N03/567/36/IMG/N0356736.pdf?OpenElement. 
1495 Stephen Jackson, “Fortunes of war: the coltan trade in the Kivus”, Background research for HPG Report 13, 
Overseas Development Institute, February 2003, 3-4, https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-
opinion-files/456.pdf.  



 

 316 

forced and prisoner labour in mines controlled by armed actors (State and non-State), while 

other effects included adverse impacts on agricultural production and animal husbandry, 

destruction of infrastructure, increased sexual violence.1496  

The war economy that has also led to the militarization of mineral mining in eastern 

DRC is allegedly thwarting efforts to bring an end to the armed conflict through security 

system reform, including by integrating both pro- and anti- government armed groups into 

the regular Congolese army. 1497 According to Cuvelier,  

The militarisation of the mining sector undermines the efficiency of security sector reform 
because soldiers and military officers are more focused on their interests in the mineral 
trade than on carrying out military orders. … They impose illegal taxes on people working in 
the mining areas, subject them to forced labour and forcefully take possession of the most 
productive pits in the mine.1498 

Perks and Vlassenroot have argued that portraying the links between mineral 

exploitation and armed groups as direct and unitary in their rationale distorts the reality 

where a plethora of motivations and relationships exist.1499 Accordingly, “activities that relate 

to the production, mobilisation and allocation of economic resources aimed at waging and 

sustaining war” should be distinguished from labour or trading activities taking place in the 

informal sector.1500 In addition, armed groups in the region may use wildly different tactics of 

resource exploitation. The inexistence of effective governance mechanisms and strategies in 

eastern DRC creates fertile ground for non-State armed groups as well as Congolese armed 

forces to take advantage and set up exploitative mechanisms.1501 In fact, in eastern DRC 

where mining operations take place alongside protracted and violent conflict, there is a dual 

impact on children: the impact of mineral extraction as an industry and the impact of armed 

conflict. 

6.1.2 Impact of mining on children 

The presence of children in the mining sector in DRC is a well-recognized and 

widespread phenomenon. In 2008, the WB estimated that 40% of the population at mining 

sites were children either working as miners themselves or present as family members of 

miners.1502 In addition, it was noted that children are not able to access schooling either 

                                            
1496 Jackson, “Fortunes of war: the coltan trade in the Kivus”, supra note 1495, 4. 
1497 Jeroen Cuvelier, “Introduction” in Jeroen Cuvelier (ed), The Complexity of Resource Governance in a Context 
of State Fragility: The Case of Eastern DRC, IPIS and International Alert, November 2010, 10. 
1498 Cuvelier, “Introduction”, supra note 1497. 
1499 Rachel Perks and Koen Vlassenroot, “From Discourse to Practice: A Sharper Perspective on the Relationship 
between Minerals and Violence in DR Congo”, in Jeroen Cuvelier (ed), The Complexity of Resource Governance 
in a Context of State Fragility: The Case of Eastern DRC, IPIS and International Alert, November 2010, 65. 
1500 Perks and Vlassenroot, “From Discourse to Practice”, supra note 1499, 65-66. 
1501 Perks and Vlassenroot, “From Discourse to Practice”, supra note 1499, 66. 
1502 WB, “DRC Growth with Governance in the Mining Sector”, Report No.  
43402-ZR, May 2008, 58. 
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because schools did not exist or because they were not in the proximity and families did not 

have childcare options when all family members were working.1503 Children were identified as 

being involved in mining sites in the following activities: 
− Mining, sometimes being used in narrow tunnels which they can access more easily than 

adults due to their small size; 
− Hand-picking and sorting minerals dug by others or obtained from tailings or other accessible 

deposits; 
− Transport of materials, including carrying heavy sacks; 
− Processing of minerals including crushing rocks, sieving crushed powder, washing minerals, 

and amalgamating gold using mercury; 
− Trading minerals; 
− Transporting goods and trading them in the mines; 
− Providing services in the mines and camps which can include prostitution (in the Study, girls 

as young as 12 were identified as working as prostitutes).1504 
A 2011 report by ITUC on eastern DRC flagged a number of concerns around the 

use of child labour at the mining sites, including in work that is considered hazardous and 

harmful to their wellbeing for very little pay and long hours without being provided breaks or 

meals.1505 In addition, young girls were reportedly lured into prostitution and exploited by 

offers of legitimate employment in bars or restaurants in and around mining towns.1506 

Although the domestic legislation foresees penalties ranging from 10 to 20 years of 

imprisonment for “any act or transaction relating to the trafficking or exploitation of children 

or any other person for sexual purposes”, there is no evidence that these laws are effectively 

enforced.1507 Again, despite legislation in place against child labour that is in line with ILO 

standards, the ILO Committee of Experts noted that hazardous child labour in mines has 

remained an issue of concern.1508 

An NGO report in 2016 on cobalt trade in the DRC notes that because the 

government of the DRC restricted artisanal mining in most mining sites with the 2002 Mining 

Code and made these available to industrial and semi-industrial mining, “most artisanal 

miners end[ed] up working in unauthorized and unregulated areas or trespassing on land 

controlled by industrial mining companies”.1509 The report notes that although it is mostly 

                                            
1503 WB, “DRC Growth with Governance in the Mining Sector”, supra note 1502. 
1504  PACT, “PROMINES Study: Artisanal Mining in the DRC”, June 2010, 90-91, 
http://www.congomines.org/system/attachments/assets/000/000/349/original/PACT-2010-
ProminesStudyArtisanalMiningDRC.pdf?1430928581. 
1505 ITUC, “Violence against women in Eastern DRC: Whose responsibility? Whose complicity?”, November 2011, 
20. 
1506 ITUC, “Violence against women in Eastern DRC”, supra note 1505, 21-22. 
1507 ILO CEACR, “Report of the Committee of Experts on the Application of Conventions and Recommendations”, 
100th Session, 2011, 313. 
1508 International Labour Conference, “Report of the Committee of Experts”, 100th Session, supra note 1507, 314. 
1509 African Resources Watch (Afrewatch) and Amnesty International, “ ‘This Is What We Die For’: Human Rights 
Abuses in the Democratic Republic of the Congo Power the Global Trade in Cobalt”, 2016, 5. (The research for 
the report consisted of a visit of 5 artisinal mining sites and interviews with 87 former or current artisanal miners, 
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adult men that dig for cobalt underground in shafts, children go through the tailings that have 

been discarded from industrial mines and are involved in washing and sorting the ore.1510 

Some of the interviewed children had been working in the mines, carrying loads (during 

weekends and school holidays for those attending school and all year round for those not 

attending school), others had been digging through trailings and washing ore.1511 For children 

whose parents did not have formal employment, affording school fees was not possible and 

children thus did not have any option besides working.1512  

Even when mining conditions are dire, researchers have found that individuals 

working or living in mining areas showed a certain reluctance to share negative information 

with those conducting research, out of fear of having the mines close and their means of 

subsistence endangered. For this reason, adults working in mines were not forthcoming with 

information about children working in the mining sector and most were under the impression 

that it was illegal for children to do so, even though the Congolese mining law of 2002 allows 

for children over the age of 15 to work in jobs that are not physically harmful. According to 

the report by Harvard Humanitarian Initiative and the WB, this led to children being 

marginalized alongside women in “underpaid secondary employment”. 1513  Nonetheless, 

children had been reported as carrying extracted soil, very heavy loads and working as 

miners. There were also accounts of children who worked in mines to extract cassiterite 

being cheated out of their pay by adults who impound the minerals they have worked hard to 

find.1514 

The presence of armed groups in mining sites is an additional issue that puts 

children’s rights in and around mining sites in peril. This is especially true for areas in DRC 

where the ores of 3TG are located. A recent field research undertaken in eastern DRC by 

International Peace Information Service (IPIS) mapping different mining sites1515 shows that 

the presence of armed groups (either government forces or non-State armed groups) is 

                                                                                                                                        
17 of which were children ages 9 to 17 as well as representatives from miner’s cooperatives, government 
officials, NGO and civil society representatives. Thus, the research does not span a representative sample of 
miners but is nonetheless able to flag some issues that remain pertinent.) 
1510 Afrewatch and AI, “ ‘This is What We Die For’”, supra note 1510. 
1511 Afrewatch and AI, “ ‘This is What We Die For’”, supra note 1510, 6. 
1512 Afrewatch and AI, “ ‘This is What We Die For’”, supra note 1510, 6. 
1513 Harvard Humanitarian Initiative and WBG, “Ressources et ingéniosité: genre, droits de l’homme, et resilience 
dans certaines centres miniers artisanales a l’est de la République Démocratique du Congo”, July 2015,  38, 
http://documents.worldbank.org/curated/en/102161467998513995/pdf/100347-WP-P106982-Box393222B-PUBLIC-FRENCH-
Resources-ResourcefulnessFrench-1601979-Web.pdf.  
1514 HHI and WB, “Ressources et ingéniosité”, supra note 1513, 16. 
1515 IPIS conducted site visits from March 2013 to March 2014, visiting 1088 mining sites. (IPIS, “Infographic – 
Mapping Mining Areas in Eastern DRC”, 28 January 2015, http://ipisresearch.be/2015/01/infographic-mapping-security-
human-rights-mining-areas-eastern-drc/)  



 

 319 

stronger in gold mining sites than in 3T mining sites.1516 The most salient issues linked to an 

armed group presence include illegal taxation, purchasing of minerals, forced labour and 

armed group members digging for minerals themselves.1517 In fact, IPIS research suggests 

that armed group presence in mines is mostly linked to the lack of discipline within the 

Congolese Army (FARDC) ranks, resulting in the presence of army units “at more than 1 out 

of 3 mines”.1518 

6.1.3 Impact of Conflict on Children 

The human rights situation in eastern DRC remains very precarious with a number of 

ongoing systematic human rights violations clearly and consistently documented. The UN 

Security Council’s Group of Experts on the DRC have reported that the major human rights 

violations continue to be in the areas of recruitment of children into armed forces, torture and 

mistreatment, abductions, forced labour, sexual violence and forced conversions also taking 

place.1519 Although not systematic in nature, the Group of Experts also documented attack 

and looting of hospitals and a massacre in eastern DRC in an inter-community attack 

perpetrated by a local armed group.1520 

Children in eastern DRC are both directly and indirectly affected by the violent conflict 

between numerous armed groups. In fact, DRC has been a site of the “Six Grave Violations” 

of children’s rights in conflict, which include killing and maiming of children, recruitment or 

use of children as soldiers, sexual violence against children, attacks against schools or 

hospitals, denial of humanitarian access for children, and abduction of children.1521 In 2015, 

80 children were killed, 56 children were maimed, 254 children were victims of sexual 

violence and 195 reports of abductions were recorded.1522 22 attacks on schools, 4 attacks 

on hospitals were also reported, along with two cases of denial of humanitarian access.1523 

Latest investigations of the UN Group of Experts revealed that children continue to be 

recruited into the numerous armed groups in eastern DRC consistently and while these 

                                            
1516 57% of gold miners were working in mines with an armed group presence, as opposed to only 26% of 3T 
miners. (IPIS, “Infographic – Mapping Mining Areas in Eastern DRC”, supra note 1515.) 
1517 IPIS, “Infographic – Mapping Mining Areas in Eastern DRC”, supra note 1515. 
1518 IPIS, “Analysis of the Interactive Map of Artisanal Mining Areas in Eastern DR Congo: May 2014 Update”, 
May 2014, 9. 
1519 UNSC Group of Experts on the DRC, “Final report of the Group of Experts on the Democratic Republic of the 
Congo”, 26 November 2014, published on 12 January 2015, S/2015/19, 26-31. 
1520 UNSC Group of Experts on the DRC, “Final report”, supra note 1519, 30, para 135 and 31, para 140, 
respectively. 
1521 For an assessment of the legal bases of their identification as such, see: Office of the SRSG for Children and 
Armed Conflict, “The Six Grave Violations Against Children During Armed Conflict: The Legal Foundation”, 
Working Paper No. 1, October 2009 (Updated November 2013). 
1522  UNGA/UNSC, “Children and armed conflict: Report of the SG”, A/70/836–S/2016/360, 20 April 2016, paras 
48-49. 
1523 UNGA/UNSC, “Children and armed conflict: Report of the SG”, supra note 1522, paras 49, 51-52. 
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children are not all used as combatants, they are still used by armed groups in functions 

incompatible with their enjoyment of human rights. Reports of the UN Group of Experts on 

the DRC indicate that the armed group Forces démocratiques de liberation du Rwanda 

(FDLR) is the biggest recruiter of children in armed conflict.1524 The Group of Experts’ 2015 

report noted that although some children joined armed groups willingly, most children were 

forced or abducted into joining and used as “combatants, escorts for the commanders, 

servants, tax collectors at mining sites or fetish keepers”.1525 10 children were identified as 

participating in operations in North Kivu within the ranks of the Congolese army, in response 

to which FARDC indicated to the UN that the local commanding officers had been 

suspended and were being investigated.1526 On the other hand, children that had been 

previously associated with armed groups but later separated had been detained in 

contravention of government directives prohibiting this practice of detention without 

charges.1527  

6.2 Legal Analysis 
6.2.1 Domestic Legislation and International Commitments 

DRC is party to the CRC, OPAC and OPSC as well as ILO Conventions 138 and 

182. Over time, domestic legislation regarding children’s rights has been brought largely in 

line with international standards.  

DRC’s Constitution, Child Protection Code and Labour Code are the most important 

legislative frameworks containing protections for children’s rights. Article 41 of the 

Constitution of the DRC prohibits all mistreatment of and violence against children and 

declares child exploitation punishable by law. In this respect, public authorities have the 

obligation to ensure the protection of children that find themselves in difficult conditions and 

to bring those responsible for or complicit in violence against children before the law.1528 

According to Article 42 of the Constitution, public authorities have the obligation to protect 

youth from all infringements to health, education and full development.1529 The Constitution 

also guarantees the right to education through schooling and designates primary education 

as compulsory and free of charge in public institutions.1530 The child’s right to education and 

the provision of compulsory free primary education are reiterated in the Child Protection 

                                            
1524 UNSC, “Final report of the Group of Experts on the DRC”, 23 May 2016, S/2016/466, paras 18 and 184. 
1525 UNSC, “Midterm report of the Group of Experts on the DRC”, S/2015/797, 16 October 2015, para 101. 
1526 UNGA/UNSC, “Children and armed conflict: Report of the SG”, supra note 1522,para 45. 
1527 UNGA/UNSC, “Children and armed conflict: Report of the SG”, supra note 1522, para 46. 
1528 Constitution of the DRC, Kinshasa, February 2006, Article 41. 
1529 Constitution of the DRC, Article 42. 
1530 Constitution of the DRC, Article 43. 
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Code.1531 The National Education Law further also designates primary education and general 

secondary education (the first two years of secondary school) as fundamental education.1532 

In order to achieve the goal of fundamental education for all, National Education Law places 

a three-fold obligation on the State: 

1. Guarantee compulsory and free primary schooling for all in public institutions of national 
education and to devote appropriate human, material and financial resources to this end; 
2. Ensure the democratization of education by guaranteeing the right to a quality education, 
equality of opportunity and success for all, including persons living with handicaps; 
3. Promote physical and sports education, non-formal education, fight against sexual 
violence, endemic and epidemic diseases, particularly HIV/AIDS, paludism, tuberculosis as 
well as the use of national and/or local languages.1533 

DRC’s Child Protection Code sets the minimum age of employment at 16 and 

prohibits the worst forms of child labour, defined in line with ILO Convention No. 182.1534 The 

Code accords children protection from all forms of violence and exploitation, including 

economic exploitation1535 as well as from all forms of sexual abuse, sexual exploitation and 

violence. 1536  The Child Protection Code also protects the child’s right to a healthy 

environment that is favourable to thriving, including rights to sporting, cultural, manual and 

recreational activities.1537 After DRC’s ratification of ILO Conventions 138 and 182 in 2001, 

the 2002 Labour Code was instated to increase the minimum age for entry into employment 

to 16 years of age and to address issues of the worst forms of child labour, including through 

the creation of a National Committee to this end.1538 In 2015, DRC’s National Labour Council 

approved the National Action Plan to Combat the Worst Forms of Child Labour and 

submitted it to the Cabinet for approval and adoption.  

6.2.2 Right-by-Right Analysis of Alleged Children’s Rights Violations 

Mining activities in eastern DRC have been linked to a number of children’s rights 

violations. The most evident connection of mining activities to breaches of children’s rights is 

the presence of children in mining sites and the use of child labour. Mining activities in the 

DRC are linked to a number of breaches of children’s rights, including the right to health, the 

right to education, right to adequate standard of living and the freedom from economic 

exploitation. The ongoing conflict has additionally created conditions detrimental to the right 

                                            
1531 DRC, “Loi n° 09/001 du 10 janvier 2009 portant protection de l'enfant”, Article 38 (translated from original text 
in French). 
1532 DRC, “Loi-Cadre n° 14/004 du 11 Février 2014 de L’Enseignement National”, Preamble and Article 10, 
http://www.unesco.org/education/edurights/media/docs/9c127aaff6ff0258fe7d6de4ad38b60190674d39.pdf.  
1533 DRC, “Loi-Cadre n° 14/004 du 11 Février 2014 de L’Enseignement National”, Article 12. 
1534 DRC, “Loi n° 09/001 du 10 janvier 2009 portant protection de l'enfant”, Article 50 and 53, respectively. 
1535 DRC, “Loi n° 09/001 du 10 janvier 2009 portant protection de l'enfant”, Articles 57-58. 
1536 DRC, “Loi n° 09/001 du 10 janvier 2009 portant protection de l'enfant”, Articles 60-61. 
1537 DRC, “Loi n° 09/001 du 10 janvier 2009 portant protection de l'enfant”, Article 44. 
1538 CRC Committee, “Concluding observations 2009: DRC”, CRC/C/COD/CO/2, 10 February 2009, para 80. 
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to life, survival and development of the child, while exacerbating difficulties in accessing 

education, healthcare and conditions favourable to a child’s mental and physical 

development.  

6.2.2.1 CRC Article 6 – Right to Life, Survival and Development 

The impact of the ongoing conflict on children in the DRC, especially in the Eastern 

provinces, is most drastically observed in the violations to children’s right to life, survival and 

development. The CRC Committee’s most recent Concluding Observations note that grave 

violations against children, including killing, maiming and abduction, continue to be 

committed both by State and non-State armed forces.	 1539  In addition to these grave 

violations, the Committee noted that  in armed conflict and their suffering from “violence, 

rape, sexual and commercial exploitation”, the continued conflict had also been further 

limiting the “already weak [education, healthcare and social care] services”.1540 Both DRC’s 

armed forces FARDC and non-State armed groups are implicated in the violations of the 

right to life, survival and development of children. 

6.2.2.2 CRC Article 24 – Right to Health 

The environmental impacts of the mining practices resulting in the pollution of water, 

soil and air invoke a breach of the right to health obligations under the CRC which call for 

combatting disease and malnutrition, mindful of “the dangers and risks of environmental 

pollution.”1541 There are health and safety dangers to children working or being present in 

mining sites. Firstly, children may be more severely impacted when exposed to dust and 

chemicals including “cyanide, arsenic, sulphuric acid, mercury and heavy metals” that may 

make their way into the air, soil and water resources around the mining sites.1542 This is 

because children’s continued physical development may be hampered by environmental 

pollutants more so than adults, children may be unable to protect themselves by reading 

warning signs and very young children are more likely to ingest hazardous chemicals due to 

hand-to-mouth behaviour.1543 It is often difficult to evaluate the rates at which these risks 

materialize through adverse impacts on children’s health given that access to even most 

                                            
1539 CRC Committee, “Concluding observations on the combined third to fifth periodic reports of the Democratic 
Republic of the Congo”, CRC/C/COD/CO/3-5, 28 February 2017, para 17(a). 
1540 CRC Committee, “Concluding observations 2009: DRC”, supra note 1538. 
1541 CRC, Article 24.2(c). 
1542 UNICEF, “Children’s Rights and The Mining Sector”, supra note 1486, 13. 
1543 UNICEF, “Children’s Rights and The Mining Sector”, supra note 1486, 13. 
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basic healthcare services is heavily crippled in eastern DRC due to the effects of the 

conflict.1544 

CRC Committee’s 2009 Concluding Observations expressed grave concern with 

regards to the situation of healthcare services and access to healthcare due to the 

Lack of adequately functioning health centres, particularly in rural areas, and the deplorable 
conditions and lack of human, medical and financial resources in hospitals; 
High infant, under-five and maternal mortality rates; 
High chronic and acute malnutrition rates, inadequate vaccination rates for childhood 
illnesses; 
Difficulty for children to access health services due to costs; 
Lack of qualified health practitioners particularly in the east of the country, due mainly to 
armed conflict in that region; and 
Declining quality of medical and paramedical training in the country.1545 

Given the flexibility accorded to States parties in the full-realization of economic, 

social and cultural rights, the determination of the existence of real resource constraints play 

an important role in the assessment of whether a violation has taken place. In fact, if a State 

party cites resource constraints as the reason for its inability to realize the right to health, 

that State party is under the burden to justify by demonstrating that it has made all efforts to 

use the maximum available resources to comply with its obligations. The non-derrogable 

nature of core obligations under the right to health precludes the inability argument from 

being used in cases of non-compliance.1546 In the situation that a State party is “unwilling to 

use the maximum of its available resources for the realization of the right to health”, that 

State party is considered to be violating its obligations.1547 “An adequate response to the 

underlying determinants of children’s health” and policy-making based on “a human rights-

based approach to fulfilling children’s right to health” are listed as core obligations under the 

right to health. CRC Committee has concluded that many rights in the CRC entail both civil 

and political rights as well as economic, social and cultural rights dimensions. 1548	

Notwithstanding the recognition of resource constraints and therefore the acceptability of 

progressive realization of rights with economic, social and cultural dimensions, the 

Committee has concluded that, in order to be shielded from an obligation due to resource 

constraints, “States need to be able to demonstrate that they have implemented ‘to the 

maximum extent of their available resources’ and, where necessary, have sought 

                                            
1544 For a first hand account from a medical doctor who worked in the region with Doctors without Borders, see: 
Chris Bird, “The hard road to healthcare for eastern Congo's poor”, The Guardian, 10 April 2012, 
https://www.theguardian.com/global-development/poverty-matters/2012/apr/10/hard-road-healthcare-congo-poor. For a more 
detailed academic account, see: Luc Malemo Kalisya et al., “The state of emergency care in Democratic Republic 
of Congo”, African Journal of Emergency Medicine, Vol. 5, No. 4, December 2015, 153–158. 
1545 CRC Committee, “Concluding observations 2009: DRC”, supra note 1538. 
1546 ESCR Committee, GC 14, supra note 973, para 47. 
1547 ESCR Committee, GC 14, supra note 973, para 47. 
1548 CRC Committee, GC 5, supra note 426, para 6. 
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international cooperation”. 1549  Nonetheless, in the specific case of the DRC, the CRC 

Committee called on the State to “[i]ncrease its allocation of resources for primary health 

care to make it both accessible and affordable” as well as to “Seek financial and technical 

assistance from the United Nations Children’s Fund (UNICEF) and the World Health 

Organization, among others, in this regard”.1550 

6.2.2.3 CRC Article 27 – Right to Adequate Standards of Living 

Children’s right to adequate standard of living is inextricably linked to their parents’ or 

caregivers’ ability and capacity, both financial and physical, to provide their children with the 

conditions favourable to their development. The State has a role in assisting parents or other 

caretakers to discharge their primary duty of providing an adequate standard of living to 

children as per CRC Article 27.3. When parents are working in artisanal mining sites, there 

may be very little or no job security which at times may render them unable to provide 

adequately for their children. Even when this is the case, many parents may be unable to 

find other forms of livelihood, especially given the fact that the ongoing conflict in the region 

is impeding most other livelihood opportunities. 

6.2.2.4 CRC Articles 28 and 29 – Right to Education 

The most pressing problems surrounding the right to education in mining regions of 

eastern DRC include availability and accessibility.1551 The lack of educational opportunities or 

availability especially of free primary education is a breach of the right to education of 

children in eastern DRC living in proximity to mines. Where educational opportunities are 

available, there are issues with accessibility resulting from school fees and distances that 

children need to travel to reach these opportunities. Field research based on interviews has 

shown there to be a link between work in the mines and school attendance with many 

children working in the mines having dropped out of school and others going to school 

working at least part time in the mines.1552 Many children cited inability to afford school fees 

as an obstacle for attending school although the causal relationship between “working in 

mines, school attendance and inability to pay school fees could not be determined with 

certainty”.1553 

                                            
1549 CRC Committee, GC 5, supra note 426, para 7. 
1550 CRC Committee, “Concluding Observations 2017: DRC”, supra note 1539, para 35 (a) and (f). 
1551 Availability and accessibility are among the four fundamental elements of the right to education, called 4-A 
scheme, as set out by the former Special Rapporteur on the right to education, Katarina Tomasevski. (UN 
ECOSOC, “Preliminary report of the Special Rapporteur on the right to education, Ms. Katarina Tomasevski, 
submitted in accordance with Commission on Human Rights resolution 1998/33”, E/CN.4/1999/49, 13 January 
1999.) 
1552 World Vision RDC, “Les enfants travaillant dans les mines s’expriment”, supra note 1563, 5. 
1553 World Vision RDC, “Les enfants travaillant dans les mines s’expriment”, May 2013, 5-6. 
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CRC Committee’s 2017 Concluding Observations noted that the children of the DRC 

suffered from low primary school attendance rates as primary education in the country was 

not “genuinely free”, school drop-out rates were high “due to excessive costs, early marriage 

and fear of violence, especially in conflict affected areas of the country”.1554 In addition, 

attacks against schools, students and teachers as well as the use of schools for military 

purposes continue to take place in conflict-affected areas in the DRC.1555 

6.2.2.5 CRC Article 32 – Protection from Economic Exploitation and ILO Conventions 

38 and 182 

The protection of children from economic exploitation and hazardous work under 

CRC Article 32 and ILO No. 138 would dictate that children should not be carrying heavy 

loads or engaging in work that might expose them to dust or metal particles. It has been 

documented, however, that many children are present in many mining sites either working or 

accompanying their parents. CRC Committee’s 2009 Concluding Observations noted that 

“child workers as young as five years old” had been found “working in dangerous conditions 

in the mining industry, particularly in the Katanga region”.1556 The 2015 findings of the US 

Department of Labour concerning the Worst Forms of Child Labour indicate that children 

continue to be engaged in the “mining of gold, cassiterite (tin ore), coltan (tantalum ore), and 

wolframite (tungsten ore)”.1557 Although DRC’s mining legislation prohibits children from 

engaging in artisanal mining as workers, as many as 19 to 30 thousand children under the 

age of 15 have been reported as participating in mining in DRC’s Copperbelt, making up 

almost a third of the workforce.1558 Engaging in artisanal mining activities were linked to the 

motivation to pay school fees, with children using time before or after school and on the 

weekends and holidays.1559 

The CRC Committee noted in its 2017 Concluding Observations that not much had 

changed with respect to the involvement of children in hazardous labour in the mining sector: 

Given that large numbers of children, including indigenous children, continue to be exploited 
in the extractive industries in extremely hazardous conditions, mainly in the east of the 
country, with high risk to their lives, health and development, as well as in the informal 
sector, the Committee urges the State party to eliminate all forms of exploitation of child 
labour, especially in extractive industries, and take measures to investigate, prosecute and 

                                            
1554 CRC Committee, “Concluding Observations 2017: DRC”, supra note 1539, para 39. 
1555 CRC Committee, “Concluding Observations 2017: DRC”, supra note 1539,para 39. 
1556 CRC Committee, “Concluding observations 2009: DRC”, supra note 1538, para 80. 
1557  US DoL, 2015 Findings on the Worst Forms of Child Labor: Democratic Republic of the Congo, 
https://www.dol.gov/sites/default/files/images/ilab/child-labor/CongoDemocraticRepublic.pdf. 
1558 Nicolas Tsurukawa, Siddharth Prakash and Andreas Manhart, “Social impacts of artisanal cobalt mining in 
Katanga, DRC”, November 2011, 31-32, https://www.oeko.de/oekodoc/1294/2011-419-en.pdf.  
1559 PACT, “PROMINES Study: Artisanal Mining in the DRC”, supra note 1504, 92. 
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punish those who are responsible, as well as raise public awareness of the harmful effects 
of such labour and child labour in general on children’s health and development.1560 

Furthermore, sexual exploitation and abuse especially of girl children have been 

reported in and around mining sites, where girl children were induced into involuntary 

prostitution.1561 It has been alleged that the commercial sexual abuse of girl children took 

place in conditions akin to sex slavery, both in violation of CRC Article 34(a) and (b) and ILO 

Convention 182 on the Worst Forms of Child Labour, Article 3(a).1562 

A study by World Vision noted that even though children were mostly not engaged in 

forced labour, they were still open to exploitation in the mining sector: 

 Children are not forced to work in mines… the research shows that for many children, the 
decision to work represents a choice made in the family context, and that choice is not 
unduly influenced. Nonetheless, there is reason to believe that children are exploited in the 
mines, notably in terms of remuneration and working conditions.1563 

6.2.2.6 CRC Article 38 – Children in Armed Conflict and OPAC 

CRC Article 38 prohibits the recruitment of children under the age of 15 into a State’s 

armed forces and also requires all parties to the CRC to “take all feasible measures” to 

ensure that children under the age of fifteen “do not take a direct part in hostilities”.1564 

Moreover, CRC-OPAC increases the age threshold of direct involvement in hostilities and 

compulsory recruitment to 18 years of age.1565 In addition, State parties are required to take 

measures to protect children affected by armed conflict, even if they are not linked to armed 

groups.1566 In 2009, DRC government enacted a law criminalizing the recruitment and use of 

children (defined as persons below the age of 18) in armed conflict with a penalty of 10 to 20 

years of imprisonment.1567 The DRC Government signed an action plan with the UN in 

October 2012 to prohibit and prevent the recruitment and use of children in armed conflict 

and sexual violence against children by State armed forces FARDC.1568 In September 2015, 

a roadmap for the implementation of this action plan was adopted.1569 However,	 it was 

documented by UN Organization Stabilization Mission in the DRC (MONUSCO) that, despite 

this law, 9,276 children were recruited into armed groups in the DRC between 2008 and 

                                            
1560 CRC Committee, “Concluding Observations 2017: DRC”, supra note 1539, para 42. 
1561 ITUC, “Violence against women in Eastern DRC”, supra note 1505, 21. 
1562 Free the Slaves, “The Congo Report: Slavery in Conflict Minerals”, June 2011, 17-18. 
1563 World Vision RDC, “Les enfants travaillant dans les mines s’expriment”, May 2013, 5. 
1564 CRC, Article 38.3 and 38.2, respectively. 
1565 CRC-OPAC, Articles 1-2 as well as 4. 
1566 CRC, Article 38.4. 
1567 DRC, “Loi No. 09/001 du 10 Janvier 2009 Portant Protection de l’Enfant”, Articles 71 and 187, respectively. 
1568  Office of the SRSG for Children and Armed Conflict, “DRC Factsheet 2016”, September 2016, 
https://childrenandarmedconflict.un.org/wp-content/uploads/2016/02/DRC-Fact-Sheet-September-2016.pdf. 
1569 Office of the SRSG for Children and Armed Conflict, “DRC Factsheet 2016”, supra note 1568. 
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2014.1570 Although denied by DRC authorities, UN sources have consistently confirmed the 

recruitment of children by DRC’s armed forces, in breach of DRC’s international obligations 

and domestic legislation.1571 In addition to the recruitment of children in armed conflict, 

sexual abuse, sexual exploitation and forced marriages of girl children both by members of 

the armed forces, police or state intelligence agencies and by members of different non-

State armed groups constitute serious violations of children’s rights. CRC Committee’s 2012 

Concluding Observations on OPAC highlighted “[t]he use of children as human shields, as 

bodyguards for army commanders, as sexual slaves and for committing the most serious 

human rights abuses, including massacres and mass rapes” as well as “deliberate attacks of 

schools and hospitals” among the worst children’s rights violations taking place in Eastern 

DRC. 1572  The CRC Committee has noted that “little priority ha[d] been given to the 

establishment of effective law enforcement mechanisms to investigate, convict or sanction 

those responsible for grave violations against children”.1573 Although the provisions of the 

Child Protection Code are in line with the relevant protections under the CRC, its 

implementation is another matter entirely. 

6.3 CCLAs and Conflict Minerals in the DRC 
The indirect results of the ongoing armed conflict in eastern DRC include one of the 

world’s lowest life expectancy rates, lack of access to most basic healthcare, outbreaks of 

disease and epidemics, increase in infant and maternal mortality rates1574 as well as loss of 

livelihoods and lack of access to education.1575 Thus, the direct impacts of the conflict 

amount to violations of the right to health, education, adequate standards of living as well as 

the right to life and the prohibition of use of children in armed conflict. The direct impact of 

mining activities has further jeopardized the right to health and education of children, whilst 

resulting in violations of protection from economic and sexual exploitation. The respect, 

protection and fulfilment of children’s relevant rights are obligations incumbent on the DRC 

as a party to the CRC, OPAC as well as the ILO Convention No. 182 on the Worst Forms of 

Child Labour. For instance, CRC Committee’s GC 15 notes that “States should regulate and 

monitor the environmental impact of business activities that may compromise children’s right 

                                            
1570 UN Security Council, “Midterm report of the Group of Experts on the DRC”, S/2015/797, 16 October 2015, 
para 104. 
1571 CRC Committee, “Concluding observations – OPAC: DRC”, supra note 1571, paras 30-32. 
1572 CRC Committee, “Concluding observations – OPAC: DRC”, supra note 1571, para 8. 
1573 CRC Committee, “Concluding observations – OPAC: DRC”, supra note 1571, para 34. 
1574  Medecins Sans Frontieres, “DRC: Condition still critical”, 18 November 2011, 
http://www.msf.org/en/article/democratic-republic-congo-condition-still-critical.  
1575  WBG, “Rebuilding Lives and Infrastructure in Eastern DRC”, 11 February 2014, 
http://www.worldbank.org/en/news/feature/2014/02/11/rebuilding-lives-and-infrastructure-in-eastern-drc.  
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to health, food security and access to safe drinking water and to sanitation”.1576 In practice, 

however, the fragility of the political and security situation in eastern DRC and the lack of 

capacity on the part of the central government create de facto impediments, rendering rights 

moot unless human rights obligations (both for children and adults) are also incumbent upon 

other relevant actors perpetrating or contributing to violations. This is a broader issue 

beyond the situation of eastern DRC, in all cases where the domestic State is either unable 

or unwilling to live up to its human rights obligations. In this regard, GC 15 underscores that 

businesses have a due diligence obligation to respect human rights, which extends to 

“identify[ing], prevent[ing] and mitigate[ing] their negative impact on children’s right to health 

including across their business relationships and within any global operations”. 1577 

Furthermore, the Committee notes that respecting children’s right to health means that 

businesses should not employ children under hazardous labour conditions and respect 

minimum age standards.1578  

CCLAs involved in the mining sector in DRC are usually not directly involved in the 

violations of right to life, survival and development. Again, because many corporate actors 

source 3TG from artisanal mines, they are not involved directly in using children as 

labourers. Nonetheless, the contention that sourcing from conflict-affected artisanal mines in 

the DRC has perpetuated the conflict by providing rationale and resources for armed groups 

raises questions about complicity. Even if private businesses are not directly engaged in 

mining activities in the case of artisanal mining, they do trade with and source from artisanal 

mines where conditions result in children’s rights being violated either through pollution or 

their engagement in mining and related activities. According to CRC Committee’s GC 16, 

these trade and sourcing relationships would have to be subject to scrutiny under a 

business’ due diligence obligation. 

6.3.1 Involvement of Corporate Actors 

There are several levels at which businesses are involved in the mining sector in the 

DRC: industrial mining, smelting, processing, manufacturing of intermediate parts and 

sourcing of intermediate mineral goods for the production of consumer goods. Usually, only 

mining and smelting companies operate within the DRC, whereas companies that buy to 

trade the minerals and those down the supply chain that buy to use minerals in their 

manufacturing processes operate from and have their headquarters in other States. Thus, 

the links between the mining process and the smelting, trading or manufacturing processes 

                                            
1576 CRC Committee, GC 15, supra note 817, para 49. 
1577 CRC Committee, GC 15, supra note 817, para 80. 
1578 CRC Committee, GC 15, supra note 817,para 81. 
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are in many cases not direct or clear. In fact, the structure of supply chains depends on the 

mineral that is extracted and traded. Minerals used in consumer electronics such as the 3Ts 

or cobalt have more tiered supply chains whereas gold supply chains may or may not 

incorporate as many levels, depending on whether the gold is used in the manufacturing of 

electric circuits or jewellery. 

The 3T supply chains are complex and the minerals move through many territorial 

jurisdictions, being handled by different private companies incorporated in various countries. 

According to the Enough Project, the minerals that are mined in eastern DRC are first 

transported or smuggled into bordering countries of Rwanda, Uganda and Burundi.1579 From 

there, they are sold to smelters and refiners in East Asia, particularly to Malaysia, Thailand 

and China to be processed into metals. Using the processed metals, manufacturers in East 

Asia and Europe produce plates, capacitors and solders, which are then used in circuit 

boards of modern electronics.1580 For gold, the most obvious destination is the United Arab 

Emirates’ (UAE) trade centre Dubai. As Dubai Multi Commodities Centre (DMCC) boasts, 

Dubai is nicknamed the City of Gold because of the “approximately 1,200 tonnes of gold 

[that] trades through” it.1581 According to one NGO account, despite the stricter import 

requirements that have been put in place in the UAE, gold from DRC and neighbouring 

countries continue to enter the inventories of audited DMCC gold refiners “misrepresented 

as scrap gold or as mined gold from another country” and this gold is more likely to be used 

in the jewellery sector or exported to trading partners such as India.1582 In fact, even though 

the international certification and traceability schemes and reporting regulation have helped 

curb the militarization of 3T mines, the situation is seen less promising in the case of 

artisanal gold mining.1583 Because gold is an element very high in value and easy to smuggle 

across borders, it has reportedly become a preferred mineral for the exploitation of the 

informal sector. The 2015 UN Group of Experts report noted the lack of effective due 

diligence and traceability mechanisms for the gold sector, allowing gold produced in eastern 

DRC to make its way to international supply chains through Uganda and the UAE.1584 Thus, 

the supply chains of minerals extracted in the DRC involve many territorial jurisdictions and 

numerous companies operating in different sectors. 

                                            
1579  The Enough Project, “A Comprehensive Approach to Congo’s Conflict Minerals”, April 2009, 4, 
http://www.enoughproject.org/files/Comprehensive-Approach.pdf.  
1580 The Enough Project, “A Comprehensive Approach to Congo’s Conflict Minerals”, supra note 1579, 4. 
1581 DMCC Website, “Gold”, https://www.dmcc.ae/gold_landing.  
1582 Partnership Africa Canada, “All that Glitters is Not Gold: Dubai, Congo and the Illicit Trade of Conflict 
Minerals”, May 2014, 15. 
1583 OECD, “Mineral supply chains and conflict links in Eastern DRC: Five years of implementing supply chain due 
diligence”, 2015, 21-22. 
1584 UN Security Council (UNSC) Group of Experts on the DRC, “Final report”, supra note 1519, 39, para 190. 
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Figure 10: Supply Chains of Minerals from the DRC 

 

According to an analysis by the consultancy firm A.T. Kearney, 3TG are used in 

manufacturing in the following sectors:  
Table 3 Use of 3TG in Manufacturing Sectors 

Mineral Manufacturing Sectors that use the mineral 

TantalUM (Columbite) Automotive, consumer electronics, healthcare, industrial applications 

Tin (Cassiterite) Agriculture, chemicals, electronic applications and equipment, food 

Tungsten (Wolframite) Consumer electronics, electronic applications and equipment, industrial 
applications, industrial equipment and tools, leisure goods 

Gold Aerospace, chemicals, communications, electronic applications and equipment, 
healthcare, jewellery 

Source: A.T. Kearney, 20121585 

How mineral supply chains originating in DRC work may be demonstrated by the 

following example of cobalt. Cobalt is an important component for lithium-ion rechargeable 

batteries that are used both in consumer electronics and electric-powered cars.1586 Almost 

half of world’s known cobalt reserves are located in the DRC while half of world’s cobalt 

mining also takes place in the country.1587 One NGO study tracked artisanal miners carrying 

cobalt ore to a market where the ore was bought by independent traders, which the report 

identified as mostly Chinese, who then sold it to “larger companies in the DRC which 

process and export it”.1588 One of the largest companies operating in this segment was 

identified as Congo Dongfang Mining International (CDM), which happened to be a wholly 

owned subsidiary of one of the world’s biggest manufacturers of processed cobalt in the 

world, Huayou Cobalt, operating in the DRC since 2006.1589 CDM is in the business of 

smelting the cobalt, which is later sold to Huayou Cobalt in China to be further processed 

                                            
1585 Michael Strohmer, “Conflict Minerals: Yet Another Supply Chain Challenge”, A.T. Kearney, June 2012, 
https://www.atkearney.com/metals-mining/featured-article/-/asset_publisher/S5UkO0zy0vnu/content/conflict-minerals-yet-
another-supply-chain-challenge/10192. 
1586 Mark Dummett, “Electric cars: Running on child labour?”, Amnesty International (AI) Website, 30 September 
2016.  https://www.amnesty.org/en/latest/news/2016/09/electric-cars-running-on-child-labour/                                                                      .                                                                                             
1587  USGS, Mineral Commodity Summaries, January 2016, 53, 
http://minerals.usgs.gov/minerals/pubs/mcs/2016/mcs2016.pdf.  
1588 Afrewatch and AI, “’This is What We Die For’”, supra note 1510, 8-9. 
1589 Afrewatch and AI, “’This is What We Die For’”, supra note 1510, 9. 
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and sold, according to the NGO report, to “battery component manufacturers in China and 

South Korea”.1590 Tracking the customers of these battery component manufacturers led the 

NGO to some of the largest electronics companies, including “Apple Inc., Dell, HP Inc., 

Huawei, Lenovo, LG, Microsoft Corporation, Samsung, Sony and Vodafone” and automotive 

manufacturers including “Daimler AG, Volkswagen and BYD from China”.1591 

Technology companies are the last link down the supply chain and purchase treated 

minerals from trading companies as intermediate goods to be used in producing final goods 

that will be sold directly to consumers. These companies are the most susceptible to 

pressure from end-users. Smelting or trading companies, on the other hand, may escape the 

same level of scrutiny even if their profits from mining were much larger and their links to 

supporting hazardous mining practices were more direct. The consultancy firm A.T. Kearney 

has sketched an account of the mineral supply chains from the viewpoint of companies 

selling to end-users:  

The complexity of conflict minerals becomes apparent when looking at a communications 
company as an example. The company would need to sift through 35 manufacturers, 60 to 
80 parts suppliers, more than 1,000 commodity parts suppliers, and an unknown number of 
distributors to get to all of its sources. Because only very small quantities of conflict minerals 
are typically integrated into any given product, traceability is even more difficult. For 
example, a 2 kilogram (4.5 pound) laptop contains 10 grams of tin, 0.6 grams of tantalum, 
0.3 grams of gold, and 0.0009 grams of tungsten. Smelters, where metals of diverse origins 
come together to be processed, have been identified as the crucial traceability point. 
Fortunately, the number of smelters within the overall supply network is still manageable.1592 

Accordingly, it is argued that the critical point in the supply chain the smelters, from 

which point onwards it becomes more difficult to ensure complete traceability.  

6.3.2 Involvement of CLAs 

6.3.2.1 The WB 

The WB is not in any direct relationship with the businesses trading in minerals or 

sourcing from eastern DRC in terms of project finance. One of the many projects that it is 

running in the DRC is however providing minerals-related technical assistance to the DRC 

government. The WB engagement with the DRC on the extractives sector dates back to 

2001 but was halted in 2010 due allegedly to concerns over a lack of transparency in the 

sale of mining assets by state-owned mining companies.1593 The current programme is called 

Growth with Governance in the Mineral Sector Project for DRC or PROMINES, and is a 90 

                                            
1590 Afrewatch and AI, “’This is What We Die For’”, supra note 1510, 9. 
1591 Afrewatch and AI, “’This is What We Die For’”, supra note 1510, 9. 
1592 Strohmer, “Conflict Minerals: Yet Another Supply Chain Challenge”, supra note 1585. 
1593  Bretton Woods Project, “The WB and extractives: a rich seam of controversy”, 7 February 2012, 
http://www.brettonwoodsproject.org/2012/02/art-569560/. 
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million USD project initially planned to be running from 2010 until approximately the end of 

2018, for which the WB’s IDA has committed a 50 million USD grant and UK’s DFID 

committed 40 million USD.1594 The project has five inter-linked but distinct elements: 
1. Ensuring access to resources: mining sector legislative, regulatory and administrative 

frameworks to be revamped through technical assistance, 
2. Building sector management capacity: building capacity in mining oversight institutions, 

bolstering negotiation and portfolio management capacities, and building human resources for 
the sector, 

3. Enhancing transparency and accountability, including traceability systems for so-called 
conflict minerals in Eastern Congo in cooperation with other institutions and actors, 

4. Building up sustainable development settings: “(i) management of social and environmental 
aspects of mining; (ii) management of artisanal and small-scale mining; and (iii) integration of 
mining into local and regional development” 

5. Project coordination and management.1595 

WB’s preparatory documents for the proposed project included information on the 

importance of artisanal mining to a significant part of the population because this economic 

activity in fact “produces the highest volume of mineral commodities” from the DRC and “10 

million people, 16 percent of DRC’s population … either mine directly or are dependent on 

artisanal mining for their livelihoods”.1596 In addition, it was noted that artisanal mining is 

present in the extraction of different minerals in different regions of the DRC: “gold in Ituri 

province, diamonds in the two Kasais, copper and cobalt in Katanga, and cassiterite/coltan 

in the Kivus”.1597 At the time of the 2010 appraisal, 90% of minerals exported by the DRC 

were reported produced by artisanal miners under difficult conditions and this situation was 

unlikely to change given the high commodity prices for the minerals as well as the absence 

of other means of livelihood.1598 

Although the WB did not directly fund any private sector mining activity in DRC, it has 

been assisting the government in re-designing and renovating its regulatory and legislative 

mining framework. The project was given a category B moderate risk rating, triggering WB 

policies on environmental assessment, natural habitats and indigenous peoples due to “the 

potential impacts of subsequent growth in the mining sector of DRC as consequence of new 

policies and regulations that will be developed through its financing”.1599 PROMINES project 

                                            
1594  WB, “Project at a Glance: DRC - Growth with Governance in the Mineral Sector Project”, 
http://www.worldbank.org/projects/P106982?lang=en&tab=overview. 
1595 WB, “Project Appraisal Document (PAD) on a Proposed Grant in the Amount of SDR 33.1million (US$50 
Million Equivalent) to the DRC (DRC) for A Growth with Governance in the Mineral Sector Technical Assistance 
Project (Report No: 53116-ZR)”, 19 May 2010, viii. 
1596 WB, “Project Information Document (PID) - Concept Stage: DRC-Growth with Governance in the Mineral 
Sector” (Report No.: AB3834). 
1597 WB, “PID: DRC-Growth with Governance in the Mineral Sector”, supra note 1596. 
1598 WB, “PAD – DRC for A Growth with Governance in the Mineral Sector (PROMINES0 Technical Assistance 
Project”, supra note 1595, 45. 
1599  WB, “DRC-PROMINES: Integrated Safeguards Datasheet Appraisal Stage”, Report No.: AC4887, 4 
December 2010. 
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committed to strengthening the regulatory framework in the mining sector, in order for 

effective environmental and social impact assessments including an overall Strategic 

Environmental and Social Assessment (SESA) as well as meaningful consultations with local 

communities to be undertaken prior to the introduction of new private mining activities in the 

DRC.1600 

Despite the 2018 end date, PROMINES was due for closure in December 2015 with 

approximately 30 million USD still unspent.1601 The government of DRC is seeking a three-

year extension from the WB to take on geological works, set up a National Geological 

Survey and continue institutional reforms.1602 According to the final assessment, a mining 

Action Plan and framework had been drafted, endorsed by the President and sent to the 

parliament for approval while fiscal revenues from the mining sector had more than 

quintupled, surpassing the target set.1603 The project aimed at ameliorating “the working and 

living conditions of artisanal and industrial mining communities in project areas” inter alia by 

formalizing artisanal mining practices in pilot areas.1604 Although a census of 50,000 miners 

and a study on the condition of women in the sector were conducted, the target of 15% 

increase in the proportion of officially registered ASM production over baseline in piloted 

provinces had not materialized.1605 

6.4 CCLAs and Children’s Rights the DRC Case 
An exploration of how children’s rights obligations are construed in the extraction of 

the 3TG in eastern DRC necessitates referral not only to the so-called soft law normative 

frameworks on corporate actors, self-regulation of CLAs as was the case in the Uzbek cotton 

and Bujagali case illustrations, but also to “hard law” in the form of home State regulation, or 

domestic regulation with extraterritorial effects. The following sections explore these three 

areas as possible entry points on how human rights and children’s rights concerns in the 

mining of 3TG are addressed. 

6.4.1 Normative Frameworks on Corporate Actors 

Larry Catá Backer notes that corporate actors operating in weak governance zones 

may incur duties beyond simply complying with the domestic law.	1606 According to Backer,  

                                            
1600 WB, “DRC-PROMINES: Integrated Safeguards Datasheet Appraisal Stage”, supra note 1599. 
1601 WB, “DRC-PROMINES Implementation Status & Results Report” (P106982), 30 July 2015, 2. 
1602 WB, “DRC-PROMINES Implementation Status & Results Report”, supra note 1601. 
1603 WB, “DRC-PROMINES Implementation Status & Results Report”, supra note 1601, 4. 
1604 WB, “PAD – DRC for A Growth with Governance in the Mineral Sector Technical Assistance Project”, supra 
note 1595, 24. 
1605 WB, “DRC-PROMINES Implementation Status & Results Report”, supra note 1601, 4. 
1606 Backer, “Corporate Social Responsibility in Weak Governance Zones”, supra note 665, 300. 
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the framework of transnational regulation of enterprises in such zones has embraced the 
premise that enterprises ought to bear a responsibility to provide effective protection of the 
human rights of local populations and to ensure that their activities do not enlarge conflict or 
serve to enhance or enable human rights violating conduct of governments or of combatants 
in the area.1607 

The debate about corporate activity in weak governance zones or conflict-affected 

areas inevitably extends to considerations of complicity. The issue of complicity has been 

treated in the UNGPs in relation to business ‘responsibility’ with respect to action regarding 

conflict zones. 

6.4.1.1 UNGPs 

The UNGPs use the avoidance of complicity as a benchmark to guide corporate 

actors in their activities or operations taking place in conflict-affected zones. The UNGPs 

refer both to risk management and to complicity issues with regards to due diligence when 

companies are engaged in practices that may be potential human rights violations in all 

situations.1608 In addition, when businesses are unable to discharge of their respect duties 

fully due to the domestic context, there is an expectation on businesses to respect 

international human rights standards to the “greatest extent possible in the circumstances” 

and make demonstrable efforts in doing so.1609 Accordingly,  

Business enterprises should treat th[e] risk [of complicity in gross human rights abuses] as a 
legal compliance issue, given the expanding web of potential corporate legal liability arising 
from extraterritorial civil claims, and from the incorporation of the provisions of the Rome 
Statute of the International Criminal Court in jurisdictions that provide for corporate criminal 
responsibility. 

The heightened risk of human rights abuses in conflict-affected zones has resulted in 

the recognition under the UNGPs that States are under an obligation to assist business 

enterprises in “identify[ing], prevent[ing] and mitigat[ing] the human rights related risks of 

their activities and business relationships” as well as assess heightened risks of abuses.1610 

In addition, when businesses are “involved with gross human rights abuses” and do not 

show intention to address such situations, States are to deny public support and services to 

such businesses.1611 The UNGPs also recognise that there is an additional role for home 

States and neighbouring States to play in conflict-affected zones where the domestic State 

may be unable to provide an adequate level of human rights protection with respect to the 

activities of TNCs.	1612 This role is described as “assisting both those corporations and host 

                                            
1607 Backer, “Corporate Social Responsibility in Weak Governance Zones”, supra note 665, 301. 
1608 UNGPs, supra note 565, Article 17, “Commentary”. 
1609 UNGPs, supra note 565, Article 23, “Commentary”. 
1610 UNGPs, supra note 565, Article 7 (a) and (b). 
1611 UNGPs, supra note 565, Article 7 (c). 
1612 UNGPs, supra note 565, Article 7 “Commentary”. 
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States to ensure that businesses are not involved with human rights abuse”, although the 

question of what this assistance should consist of at a minimum has not been clarified.1613 

6.4.1.2 OECD Guidelines and Due Diligence Guidance 

The OECD Guidelines stress that corporate entities “should respect the standards of 

international humanitarian law” in order to guide them to address and avoid risks that may 

result in negative human rights impacts.1614 The accent on risk assessment also underlies 

efforts to create traceability systems, which is a way to allow corporate actors to decrease 

risks of human rights violations taking place down the supply chain, either due to labour or 

sourcing practices.1615  

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from 

Conflict-Affected and High-Risk Areas is the main international toolkit through which the 

private sector has been assessing its risks and managing its sourcing practices. The 

guidance defines “conflict-affected” areas as areas where “armed conflict, widespread 

violence or other risks of harm to people” are present, regardless of the particularities of the 

armed conflict. “High-risk areas”, on the other hand, are “areas of political instability or 

repression, institutional weakness, insecurity, collapse of civil infrastructure and widespread 

violence” resulting in violations of human rights as well as domestic and international law.1616 

This broad term goes beyond targeting some of the most prolific sites of armed conflict such 

as eastern DRC but lacks a coherent definition for assessing whether a given area fits within 

the term par excellence. 

The OECD Guidance establishes a five-step risk-based due diligence framework for 

responsible sourcing from conflict-affected and high-risk areas. According to the Guidance, 

the first step for the company is to develop and communicate to both suppliers and the 

general public its mineral supply chain policy for minerals originating from conflict-affected 

and high risk zones and ensure that company management is structured in a way to support 

mineral supply chain due diligence. Furthermore, the company should set up a traceability or 

a chain of custody system to establish control over its mineral supply chain, engage more 

effectively with its suppliers and establish a grievance mechanism either at the company or 

the industry level.1617 The second stage consists of identifying and assessing risks in its 

minerals supply chain with a view to then responding to these risks through the design and 
                                            
1613 UNGPs, supra note 565, Article 7 “Commentary”. 
1614 OECD Guidelines for MNEs, “Chapter IV: Human Rights”, para 40. 
1615 UN Global Compact and BSR, “A Guide to Traceability: A Practical Approach to Advance Sustainability in 
Global Supply Chains”, 2014, 20. 
1616 OECD, “OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected 
and High-Risk Areas” (2nd Ed.), 2013, 13. 
1617 OECD, “OECD Due Diligence Guidance for Responsible Supply Chains of Minerals”, supra note 1616, 17. 
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implementation of a strategy. The final two steps include engaging independent third-party 

audit of its supply chain due diligence and reporting on the entire due diligence process.1618 

The “model supply chain policy” provided by the Guidance includes an outright policy to “not 

profit from, contribute to, assist with or facilitate the commission” of the most serious human 

rights abuses, including torture and degrading treatment, forced or compulsory labour, the 

worst forms of child labour, gross human rights violations i.e. sexual violence, war crimes, 

crimes against humanity and genocide, and to discontinue engagement with suppliers if 

such risks are identified in their activities. 1619  The model also includes suspension or 

disengagement with suppliers in cases the “extraction, transport, trade, handling or export of 

minerals” is found to risk supporting non-State armed groups.1620 When public and/or private 

security forces are found to be benefiting illegally from mineral extraction or trade, on the 

other hand, the procedure is much softer and requires the company to “immediately devise, 

adopt and implement a risk management plan with upstream suppliers and other 

stakeholders to prevent or mitigate the risk of direct or indirect support to public or private 

security forces” and only in case of failure, to move to disengagement or suspension.1621 This 

softer mitigation procedure also applies to bribery, fraud or misrepresentation, money-

laundering, non-payment by suppliers of taxes, royalties and fees to the government.1622 

An examination of the impact of OECD Due Diligence Guidance and other supply 

chain due diligence measures in eastern DRC has demonstrated that, although armed 

presence in mining sites remains a challenge, there is a strong interest in sourcing from 

mines that are considered conflict-free through certification schemes especially in the case 

of the 3Ts.1623 There has been a considerable move away from artisanal mining in the 3Ts to 

gold in recent years, both because of world markets and the pressures to source conflict-free 

3Ts, aided by foreign regulations, numerous traceability schemes and assistance at local or 

provincial level in regulating mining practices and flows.1624 In the case of gold, however, 

militarization of the mines especially by what are deemed “criminal networks within the 

FARDC” remains an important current challenge. Research from 2013/2014 found that 

FARDC was present in a third of the mining sites and interfered with mining “in over three 

quarters of the mines at which [it] had a presence” mainly through “illegal taxation” but also 

                                            
1618 OECD, “OECD Guidance for Responsible Supply Chains of Minerals”, supra note 1616, 19. 
1619 OECD, “OECD Guidance for Responsible Supply Chains of Minerals”, supra note 1616, 20-21. 
1620 OECD, “OECD Guidance for Responsible Supply Chains of Minerals”, supra note 1616, 21. 
1621 OECD, “OECD Guidance for Responsible Supply Chains of Minerals”, supra note 1616, 23. 
1622 OECD, “OECD Guidance for Responsible Supply Chains of Minerals”, supra note 1616, 24. 
1623 OECD, “Mineral Supply Chains and Conflict Links in Eastern DRC: Five Years of Implementing Supply Chain 
Due Diligence”, 2015, 7-8. 
1624 OECD, “Mineral Supply Chains and Conflict Links in Eastern DRC”, supra note 1623, 9. 
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through being involved in mineral trade or directly participating in mining activities.1625 

Furthermore, gold is widely available throughout the country including in hard-to-access 

areas, which in turn creates a fertile ground for armed group involvement in its exploitation 

and trade, especially given that “the country’s artisanal gold production is exported almost 

entirely unrecorded”.1626 

Sectoral commercial actors in the UAE and in China have taken the OECD Due 

Diligence Guidance on board, demonstrating that there is a recognized need on the part of 

major trade and commerce players to at least formally introduce requirements for 

responsible sourcing even when these are not backed by effective implementation or 

oversight mechanisms. Dubai’s DMCC, as the global leader in gold trade, released the 

DMCC Rules for Risk Based Due Diligence in the Gold and Precious Metals Supply Chain 

(DMCC Rules for RBD-GPM) based on the OECD Due Diligence Guidance and its 

Supplement on Gold. The implementation of DMCC Rules are overseen by the Independent 

Governance Committee for Responsible Sourcing, which is designed as a multi-stakeholder 

committee that currently represents mostly the private sector actors from different segments 

of the gold sector.1627 Chinese Chamber of Commerce of Metals, Minerals and Chemicals 

Importers and Exporters (CCCMC), supervised by China’s Ministry of Commerce, also 

introduced responsible mineral sourcing guidelines in 2015.1628 Both guidelines are based on 

the 5-step risk-based supply chain due diligence process and while the Dubai’s DMCC Rules 

are focused on gold trade and apply to companies wishing to trade on the Dubai gold 

exchange, the Chinese CCCMC Guidelines are much more expansive in their reach and 

scope of application. According to the Guidelines, they apply to all upstream and 

downstream Chinese companies engaged at some point in their supply chain or production 

with minerals, defined as all those that are “extracting, trading, processing, transporting, 

and/or otherwise using mineral resources and their related products”.1629 The definition of a 

Chinese company is also both broad and progressive, as it includes not only for-profit legal 

entities registered in China but also “overseas companies (including subsidiaries) which are 

wholly- or majority- owned or controlled by a Chinese entity or individual”, 1630  thereby 

overcoming corporate veil restrictions that may hamper their applicability. While the 

guidelines prioritize due diligence around the 3TG, they are explicitly set to apply to all 

                                            
1625 OECD, “Mineral Supply Chains and Conflict Links in Eastern DRC”, supra note 1623, 8. 
1626 OECD, “Mineral Supply Chains and Conflict Links in Eastern DRC”, supra note 1623, 16. 
1627 DMCC, “Responsible Sourcing of Gold and Precious Metals”, https://www.dmcc.ae/gold-responsible-sourcing-
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 338 

minerals resources such as ores, concentrates as well as derivates and by-products.1631 

Another distinguishing feature of the Chinese guidelines is that they invoke both host country 

and Chinese laws, regulations and standards.1632 

The introduction of responsible sourcing guidelines or rules is of course not 

translated into an automatic implementation of such standards by the industry. For instance, 

an NGO report has alleged, based on a whistleblower account, that the findings from the first 

responsible gold sourcing audit of Dubai’s largest refining company Kaloti that raised 

important concerns of compliance with the DMCC Rules for RBD-GPM were buried.1633 The 

initial concerns of compliance included a lack of proper checks on what the company itself 

deemed high-risk gold, the classification of new gold as scrap gold and important volume of 

purchases in 2012 from a company that was identified as linked to DRC conflict gold by the 

UN.1634 It was further contended that a clean compliance report was issued by the audit firm 

Ernst & Young after the DMC introduced changes to its Audit Review Protocol, reportedly 

after the “audit team had shared their findings with the DMCC”.1635 DMCC, on the other hand, 

rejected the allegations that it had altered its rules to benefit any member refinery or that it 

had concealed any findings of non-compliance.1636 It is difficult to determine how genuine the 

allegations and the responses to them are without an independent examination of the facts 

but the possibility of using voluntary industry schemes as whitewashing opportunities is a 

veritable concern. 

6.4.1.2.1 Accountability for Corporate Practice 

A number of civil society actors have tried to employ the OECD Guidelines in home 

State NCPs against companies trading in minerals originating from the DRC, based on 

allegations that their supply chains contained practices violating the OECD Guidelines. Many 

of these instances were brought before the 2011 revision of the Guidelines and the inclusion 

of a human rights chapter therein. Two of the most cited instances that were initiated as 

regards the trade of minerals from the DRC are RAID v. DAS Air and Global Witness v. 

Afrimex. 

RAID v. DAS Air 

In 2004, NGO Rights and Accountability in Development (RAID) initiated an instance 

in the UK NCP against DAS Air, a private air transport company registered in the UK with 
                                            
1631 CCCMC, “Chinese Guidelines for Responsible Mineral Supply Chains”, supra note 1628, 10. 
1632 CCCMC, “Chinese Guidelines for Responsible Mineral Supply Chains”, supra note 1628, 18. 
1633 Global Witness, “City of Gold: Why Dubai’s first conflict gold audit never saw the light of day”, February 2014, 
2-3. 
1634 Global Witness, “City of Gold”, supra note 1633, 6-7. 
1635 Global Witness, “City of Gold”, supra note 1633, 6-7. 
1636  DMCC. “DMCC Response to ‘City of Gold’ 24.03.2014”, 24 March 2014,.  
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operations in Africa, Europe and Middle East based on allegations that the company was 

transporting coltan, a ‘conflict mineral’ out of the conflict zones in the DRC.	1637 In fact, the 

company was listed by the UN Panel of Experts on the Illegal Exploitation of Natural 

Resources and Other Forms of Wealth as one of the companies engaged directly or 

indirectly in the illegal exploitation of DRC’s mineral resources in violation of the OECD 

Guidelines.1638 By the time the NCP had issued its final assessment, DAS Air was in the 

process of liquidation, after “failing to recover from a ban on flights operating into and out of 

European Community (EC) that was imposed on 16 October 2006”.1639 The findings of the 

UK NCP noted that DAS Air had been flying between Entebbe and Eastern DRC, which at 

the time was under the occupation of the Ugandan army in contravention of the Convention 

on International Civil Aviation (CICA), prohibiting civilian flights in the conflict zones.1640 The 

NCP underscored the requirement of “heightened care … by companies when investing and 

trading in weak governance zones”.1641 

NCP concluded that DAS Air had failed to take sufficient due diligence on the supply 

chain, in violation of the OECD Guidelines: 

DAS Air did not try to establish the source of the minerals they were transporting from Kigali 
and Entebbe, stating they were unaware of the potential for the minerals to be sourced from 
the conflict zone in eastern DRC. The NCP finds it difficult to accept that an airline with a 
significant presence in Africa including a base in Entebbe would not have been aware of the 
conflict and the potential for the minerals to be sourced from Eastern DRC.1642 

Accordingly, the NCP declared that DAS Air did not “[r]espect the human rights of 

those affected by their activities consistent with the host government’s international 

obligations and commitments”. 1643  The implication was that given its knowledge of the 

conflict in the region and the contention that the trade of minerals from conflict-affected 

regions was fuelling the conflict, DAS Air was required to take measures to ascertain that it 

did not transport minerals sourced from Eastern DRC to fulfil its due diligence duty. As DAS 

Air was in the process of being liquidated at the time, the final report and the assessment of 

the violations did not go to have specific impacts on the company’s operations. 

Global Witness v. Afrimex 

UK based NGO Global Witness brought a claim in July 2007 against Afrimex, a 

mineral trading company registered in the UK, which was alleged to be trading with and 
                                            
1637 Rights and Accountability in Development (RAID), “Letter to The Rt Hon Patricia Hewitt MP, Minister of Trade 
and Industry”, 28 June 2004, http://www.oecdwatch.org/cases/Case_41/124/at_download/file.  
1638 UN Panel of Experts, “2002 Report”, supra note 1494, Annex III.  
1639 UK NCP, “Statement by the United Kingdom National Contact Point (NCP) for OECD Guidelines for 
Multinational Enterprises: DAS Air”, 17 July 2008, para 8, http://www.oecd.org/daf/inv/mne/44479531.pdf. 
1640 UK NCP, “Statement: DAS Air”, supra note 1639, para 47 
1641 UK NCP, “Statement: DAS Air”, supra note 1639, para 43. 
1642 UK NCP, “Statement: DAS Air”, supra note 1639, para 49. 
1643 UK NCP, “Statement: DAS Air”, supra note 1639, para 50(II.2). 
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paying taxes to armed rebel groups controlling the eastern provinces of the DRC and 

sourcing minerals from mines using child labour and forced labour. In August 2008, the UK 

NCP concluded that Global Witness’ allegations were in fact substantiated: 

Afrimex initiated the demand for minerals sourced from a conflict zone. Afrimex sourced 
these minerals from an associated company SOCOMI, and 2 independent comptoirs who 
paid taxes and mineral licences to RCD-Goma when they occupied the area. These 
payments contributed to the ongoing conflict. Therefore the NCP concluded that Afrimex 
failed to contribute to the sustainable development in the region; to respect human rights; or 
to influence business partners and suppliers to adhere to the Guidelines. 1644 

The NCP also concluded that Afrimex had failed to “take steps to influence the 

supply chain and to explore options with its suppliers methods to ascertain how minerals 

could be sourced from mines that do not use child or forced labour”.1645 This phrasing 

constituted an indirect reference to the “due diligence” concept featured by the UN 

Framework, which at the time had not yet been incorporated in the OECD Guidelines. A 

Global Witness report published almost 1 year after the NCP decision on Afrimex raised 

questions about the implementation of the NCP recommendations by the company.1646 

6.4.1.3 CRBPs 

CRBP 9 on the protection of children affected by emergencies notes the “heightened 

risk of human rights violations in situations of armed conflict and other emergencies”, 

underscoring that “emergencies can significantly increase the risk of any adverse impact on 

children’s rights, and that certain groups of children may be more vulnerable, including 

children with disabilities, displaced, migrant, separated and unaccompanied children and 

indigenous children”.1647 In eastern DRC, revenues from artisanal mining activities generated 

as a result of the failure of businesses to source minerals responsibly have played a key role 

in fuelling the conflict. Businesses engaged in ventures in the DRC, especially in ventures 

linked to mining in the conflict-affected regions of eastern DRC, conduct business aware of 

the exacerbated risks presented directly or indirectly by armed conflict in addition to the risks 

posed by the impact of the mining sector itself. The knowledge of exacerbated risks 

translates into the foreseeability of adverse impacts of these risks on children. Accordingly, 

businesses are required to “[a]void causing or contributing to the infringement of children’s 

rights in the context of [such] emergencies”.1648  

                                            
1644 UK NCP, “Final Statement by the UK NCP for the OECD Guidelines for MNEs: Afrimex (UK) Ltd”, 28 August 
2008, para 62, 13.  
1645 UK NCP, “Final Statement: Afrimex”, supra note 1644,1. 
1646 Global Witness, “‘Faced With A Gun, What Can You Do?’”, supra note 634. 
1647 CRBPs, Principle 9, supra note 351.  
1648 CRBPs, Principle 9, supra note 351.  
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6.4.1.4 CRC GC 16 

CRC Committee GC 16 reminds that derogations are not allowed in the CRC and its 

OPs, which continue to apply through emergency situations, including “conflict, disaster or 

breakdown of social or legal order”.1649 Accordingly, GC 16 sketches out the duties of home 

States with regards to business activities in conflict situations: 
- requiring rigorous children’s rights due diligence for corporations operating in conflict-

affected or emergency zones, 
- designing and implementing legislation to address foreseeable children’s rights risks for 

transnational businesses, 
- providing businesses up-to-date and complete information and guidance on the local 

children’s rights situation in conflict or emergency-affected areas.1650 

In addition, GC 16 asserts that both home and host States should adopt and 

implement domestic legislation that prohibits the recruitment of children by private security 

companies and lays out “requirements for effective measures to protect children from 

violence and exploitation; and mechanisms for holding personnel accountable for abuses of 

children’s rights”.1651 

The difficult task for home States lies in the act of balancing the best interests of 

children in conflict-affected zones and the prevention of children’s rights abuses by 

corporations. While violations of children’s rights by corporations ought to be prevented, 

mitigated, remedied and even punished, an excessive accent on the prevention of violations 

and culpability may result in complete corporate disengagement from the area, which may in 

turn be detrimental to the wellbeing of children (and adults) more generally. 

6.4.2 Home State Regulation 

Home States may regulate the operations of corporate actors domiciled in their 

territory through enacting domestic legislation with extraterritorial effects, without resorting to 

the exercise of extraterritorial jurisdiction. Most domestic measures with extraterritorial 

effects are usually not directed towards human rights protection. They concern economy-

related areas of anti-trust law, securities law, environmental protection, anti-corruption and 

bribery as well as criminal issues such as grave human rights violations or sex tourism.1652  

Home State regulation with extraterritorial effects or the use of “legislative authority 

[by home States] to constrain the potentially harmful actions of private actors under their 

jurisdiction” is considered another means by which States discharge of their international 

                                            
1649 CRC Committee, GC 16, supra note 349, para 49. 
1650 CRC Committee, GC 16, supra note 349, paras 50-51. 
1651 CRC Committee, GC 16, supra note 349, para 52. 
1652	For a broader outlook, see: Jennifer A. Zerk, “Extraterritorial jurisdiction: lessons for the business and human 
rights sphere from six regulatory areas,” Corporate Social Responsibility Initiative Working Paper No. 59, 2010.	 
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human rights obligations to respect and protect human rights.1653 As such, it is not and 

should not be considered the extension of international human rights obligations directly to 

corporate actors under international law.1654 In addition, while a State’s obligation to regulate 

the extraterritorial behaviour of private actors is a disputed premise, it is broadly recognized 

that all States have the competence to unilaterally regulate the extraterritorial behaviour of 

private actors in their territory even if the adverse human rights impacts arising from this 

behaviour do not take place in their territory. In fact, even the UNGPs, which are critical of 

extraterritorial human rights obligations recognize that States might legally and legitimately 

utilize “domestic measures with extraterritorial implications” in regulating company behaviour 

overseas for policy reasons.1655  

Macklin argues that home State regulation, especially of the extractives industry 

operating transnationally, may offer many benefits over other forms of regulation or 

‘governance’: 

The etiology of the ‘resource curse’ afflicting many resource-rich and governance-poor 
states is complex and demonstrably resistant to ‘silver bullet’ solutions. (footnote omitted) 
Well-designed and implemented home state regulation can make a distinctive, necessary 
and insufficient contribution to preventing, mitigating and remediating the adverse human 
rights impacts that presently characterize too many TNC projects in weak governance 
zones, especially in the extractive sector. Home state governance cannot do everything, but 
it can do some things that are not done now. It can do a few things better than other actors 
and institutions. It can do other things that leverage, incentivize and support other actors, 
and it certainly can do each of these things in ways that minimize potential negative 
effects.1656 

There are a number of recent examples of this drive to use domestic legislation to 

regulate sourcing of minerals from conflict-affected and weak governance zones. These 

include the pioneering legislation under US Dodd-Frank Act Section 1502 and the EU’s 

responsible sourcing of minerals legislation. It is worth nothing, however, that the drive to 

formally regulate sourcing practices of mineral user companies is not uniformly present 

across the board. In 2014, for instance, the Canadian Parliament voted against Bill C-486 

that envisaged reporting requirements similar to Dodd-Frank Act Section 1502 for Canadian 

companies.1657 In other instances, governments may choose to offer non-binding compliance 

frameworks in lieu of enforceable legislation for companies sourcing conflict minerals. One 

such example is the UK government’s 2013 guidance that presents the issue, related due 

                                            
1653  Audrey Macklin, “Extractive Industries, Human Rights, and the Home State Advantage”, in Penelope 
Simmons and Audrey Macklin, The Governance Gap: Human Rights, Extractive Industries, and the Home State 
Advantage, Routledge, 2014, 282. 
1654 Macklin, “Extractive Industries, Human Rights, and the Home State Advantage”, supra note 1653. 
1655 UNGPs, supra note 565, Article 2, Commentary. 
1656 Macklin, “Extractive Industries, Human Rights, and the Home State Advantage”, supra note 1653, 347. 
1657  Open Parliament Canada Website, “Bill C-486 (Historical) First Reading: 26 March 2013”, 
https://openparliament.ca/bills/41-2/C-486/.  
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diligence and traceability schemes, encourages companies to join voluntary initiatives such 

as the Extractive Industries Transparency Initiative (EITI) and reminds companies of 

possible UN sanctions and of reporting requirements under the Dodd-Frank Act if they report 

to US Securities and Exchange Commission (SEC).1658 

6.4.2.1 The Dodd-Frank Act Section 1502 

Using domestic legislation to induce extraterritorial behaviour changes to remedy 

supply-chain related human rights abuses aims to put pressure on end-users, who will then 

exercise their influence or use their leverage on those players further down the supply chain 

to stop and/or prevent actions or omissions resulting in adverse human rights impacts. 

Pressuring end user companies was at the heart of the conflict minerals strategy of many 

international conflict mineral advocacy groups, including the Enough Project, when they 

advocated for legal pressure to be exerted primarily but not exclusively on the electronics 

industry operating in industrialized countries like the US that use the 3Ts in their end 

products.1659 

Section 1502 of the mammoth Dodd-Frank Reform Bill of 2010 (otherwise geared 

towards reforming the activities of the financial sector in the US in the aftermath of the 

collapse of capital markets following the 2008 global financial crisis) came about as a result 

of intensive lobbying of a number of human rights NGOs in the US.1660 The conflict minerals 

part of the legislation was based on the position of the US Congress that: 

[T]he exploitation and trade of conflict minerals originating in the Democratic Republic of the 
Congo is helping to finance conflict characterized by extreme levels of violence in the 
eastern Democratic Republic of the Congo, particularly sexual- and gender-based violence, 
and contributing to an emergency humanitarian situation therein, warranting the provisions 
of section 13(p) of the Securities Exchange Act of 1934, as added by subsection (b).1661 

Dodd-Frank Bill Section 1502 requires publicly-traded companies in the US to 

annually disclose information on whether their supply chains contain conflict minerals 

originating in the DRC or its neighbouring countries and if they do, on what due diligence 

measures are being taken by the company.1662 This report to be submitted to the SEC is 

required to have undergone an independent private sector audit.1663 The designation of “DRC 

Conflict Free” is accorded to products that do not “contain conflict minerals that directly or 

                                            
1658  UK Foreign & Commonwealth Office Website, “Guidance: Conflict Minerals”, 
https://www.gov.uk/guidance/conflict-minerals.  
1659 The Enough Project, “A Comprehensive Approach to Congo’s Conflict Minerals”, supra note 1579, 9. 
1660 Laura E. Seay, “What’s Wrong with Dodd-Frank 1502? Conflict Minerals, Civilian Livelihoods, and the 
Unintended Consequences of Western Advocacy”, CGD Working Paper 284, Center for Global Development, 
January 2012. 
1661 US Congress, Dodd-Frank Wall Street Reform and Consumer Protection Act, Section 1502.  
1662 US Congress, Dodd-Frank Act, Section 1502, supra note 1661, A (i).  
1663 US Congress, Dodd-Frank Act, Section 1502, supra note 1661, A (i).   
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indirectly finance or benefit armed groups in the [DRC] or an adjoining country”.1664 For 

products that a company produces or contracts to be manufactured found not to be DRC 

conflict free, there is the requirement of disclosure of the product description, identity of the 

entity that has conducted the independent private sector audit, “facilities used to process the 

conflict minerals, the country of origin of the conflict minerals, and the efforts to determine 

the mine or location of origin with the greatest possible specificity”.1665 A further requirement 

of Section 1502 is that the information pertaining to the supply chain due diligence report on 

conflict minerals from the DRC should be made publicly available on the website of the given 

company.1666 The Final Rule that the SEC adopted in 2012 linked to Section 1502 envisaged 

a phase-in process, during which the companies unable to determine the origin of the 

minerals going into their supply chain and to conclusively determine that these minerals do 

not originate from the DRC or neighbouring locations are accorded a grace period.1667 

Dodd Frank Bill Section 1502 defines a “conflict mineral” as coltan, gold, wolframite 

or their derivatives as well as any other mineral or derivatives “determined by the Secretary 

of State to be financing conflict in the DRC or an adjoining country”.1668 A mining venture is 

considered to be “under the control of armed groups” not only if armed groups physically 

control a mine and force civilians to work in these mines but also when they “tax, extort, or 

control any part of the trade routes for conflict minerals … [or] trading facilities”.1669 

Dodd-Frank Bill Section 1502 is not the only one of its kind, as both the US and other 

countries have habitually enacted legislation aimed at producing extraterritorial effects, for 

instance in efforts to enforce politically motivated trade embargoes. Another such piece of 

legislation is the Foreign Corrupt Practices Act of 1977, which made it illegal for any US 

exchange listed company and any person (real or legal) acting on behalf of it or as its agent 

to give bribes to non-US/foreign officials for the facilitation of business transactions.1670 The 

driving force behind this legislation in the mid-1970s were the numerous investigations by 

the Office of the Special Prosecutor and consequently the SEC, revealing that some publicly 

listed companies had committed fraudulent practices such as falsifying their corporate 

records in order to   

disguise or conceal the source and application of corporate funds misused for illegal 
purposes, as well as the existence of secret ‘slush funds’ disbursed outside the normal 

                                            
1664 US Congress, Dodd-Frank Act, Section 1502, supra note 1661, D. 
1665 US Congress, Dodd-Frank Act, Section 1502, supra note 1661, A (ii). 
1666 US Congress, Dodd-Frank Act, Section 1502, supra note 1661, E. 
1667	US SEC, “Final Rule (Rule 13p-1)”, 77 Fed. Reg. at 56, 22 August 2012.	
1668 US Congress, Dodd-Frank Act, Section 1502, supra note 1661. 
1669 US Congress, Dodd-Frank Act, Section 1502, supra note 1661. 
1670  US Congress, Foreign Corrupt Practices Act, 1977 (Anti-Bribery Provision 
§30A of the Securities Exchange Act of 1934 [15 U.S.C. §78dd-1]) 
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financial system … used for … in some instances, questionable or illegal foreign 
payments.1671 

The resulting Foreign Corrupt Practices Act was a reaction to the ongoing practices 

of overseas bribery of foreign officials, just as Section 1502 of the Dodd-Frank Reform Bill 

was a reaction to the involvement of US companies in the ongoing conflict in eastern DRC 

indirectly through their supply chains. In both cases, the US Congress enacted a domestic 

legislation with the policy objective of effectively creating change in the extraterritorial 

behaviour of domestically incorporated business actors, namely of curtailing corruption and 

bribery by US firms overseas and exerting pressure on private US companies to cease 

sourcing from conflict zones in the DRC. While effective enforcement of the enacted 

legislation remains the single most reliable method of eliciting such behaviour change, the 

introduction of reporting and disclosure requirements, audits and certification schemes 

adequately serves as a deterrent to knowingly sourcing conflict minerals. 

Dodd-Frank Bill Section 1502 did not go unchallenged. The National Association of 

Manufacturers, US Chamber of Commerce and Business Roundtable brought a civil lawsuit 

against the US Securities and Exchange Commission in 2012, alleging the measures 

enacted to be “arbitrary and capricious under the Administrative Procedure Act”.1672 The 

District Court went on to uphold Section 1502 and the disclosure and reporting requirements 

it brings, noting that there was a ‘reasonable fit’ between the bill and the objectives of the US 

Congress “in promoting peace and security in and around the DRC” as exemplified by 

Congress’ previous actions and decisions on the DRC.1673 The Court noted that the Final 

Ruling of SEC had made sufficient accommodations allowing companies a transitional 

period in their due diligence efforts to ascertain the provenance of minerals used in their 

supply chains.1674 In 2014, however, the US Court of Appeals for the DC Circuit upheld 

Section 1502 but found that the requirement for companies to publicly declare that their 

products have not been determined “DRC conflict-free” constituted a violation of the First 

Amendment of the US Constitution.1675 The challenge to the appellate decision and the 

request for review undertaken by the appeals court resulted in upholding this ruling of a First 

                                            
1671 US SEC, “Report of the Securities and Exchange Commission on Questionable and Illegal Corporate 
Payments and Practices”, May 1976, 3. 
1672 US District Court for the District of Columbia, NAM, the Chamber of Commerce and Business Roundtable v. 
Securities and Exchange Commission (Civil Action No. 13-cv-635 (RLW)), 23 July 2013, 1-2. 
1673 US District Court for the District of Columbia, NAM, the Chamber of Commerce and Business Roundtable v. 
SEC, supra note 1672, 63. 
1674 US District Court for the District of Columbia, NAM, the Chamber of Commerce and Business Roundtable v. 
SEC, supra note 1672, 63. 
1675 US Court of Appeals for the District of Columbia Circuit, National Association of Manufacturers (NAM) v. SEC, 
No. 13- 5252, 748 F.3d 359 (D.C. Cir. 2014). 
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Amendment violation, while a further challenge by the SEC was struck down without a 

rehearing of the case.	1676 

Domestic legislation such as the Dodd-Frank – Section 1502 is able to permeate 

territorial borders with the objective of delivering human rights protection to individuals and 

communities.1677 Although the routine exercise of extraterritorial jurisdiction by States and the 

concept of extraterritorial human rights obligations remain hotly debated, States are by and 

large at liberty to use domestic legislation for extraterritorial policy reasons, including the 

protection and promotion of human rights beyond their borders. The immediate impact of 

these measures and their eventual potential to achieve human rights objectives, on the other 

hand, is another matter entirely. 

6.4.2.2 EU regulation on supply chain due diligence for 3TG 

The European Parliament and the EU Council reached an agreement on the “EU 

system for supply chain due diligence self-certification of responsible importers of tin, 

tantalum and tungsten, their ores, and gold originating in conflict-affected and high-risk 

areas” legislation in June 2016 after a long debate.1678 Prior to the agreement, diverging 

positions of the European Parliament calling for mandatory certification on one hand and EU 

member states largely supporting voluntary opt-in due diligence legislation on the other had 

resulted in a gridlock.1679 According to the responsible sourcing of minerals legislation, 

approved by the European Parliament and EU Council in March 2017, all EU firms save the 

smallest ones that import the 3TG and their ores from conflict-affected or high-risk areas are 

required to conduct due diligence audits on their suppliers in accordance with the OECD’s 

due diligence guidelines.1680 Refiners and smelters are also covered under the mandatory 

due diligence requirement as well as users of recycled materials.1681 In addition, companies 

                                            
1676 US Court of Appeals for the District of Columbia Circuit, National Association of Manufacturers (NAM) et al. v. 
SEC et al., No. 13- 5252, 18 August 2015. 
1677	It is important to note, however, that most domestic measures with extraterritorial effects are usually not 
directed towards human rights protection. They concern economy-related areas of anti-trust law, securities law, 
environmental protection, anti-corruption and bribery as well as criminal issues either for grave human rights 
violations or sex tourism. For a broader outlook, see: Jennifer A. Zerk, “Extraterritorial jurisdiction: lessons for the 
business and human rights sphere from six regulatory areas,” Corporate Social Responsibility Initiative Working 
Paper No. 59, 2010.	 
1678  European Parliament, “Press Release: Conflict minerals: MEPs secure mandatory due diligence for 
importers”, 16 June 2016, http://www.europarl.europa.eu/news/en/news-room/20160615IPR32320/conflict-minerals-meps-
secure-mandatory-due-diligence-for-importers.  
1679  Cécile Barbière, “EU institutions still divided over conflict minerals”, EurActiv.fr, 3 February 2016, 
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1680 Council of the European Union, “Press Release - Conflict minerals: Council adopts new rules to reduce 
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1681 Council of the European Union, Proposal for a Regulation of the European Parliament and of the Council 
setting up a Union system for supply chain due diligence self-certification of responsible importers of tin, tantalum 
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with more than 500 employees that are covered under the EU’s non-financial disclosure 

legislation and that produce goods using 3TG in their supply chain will be given the 

opportunity to voluntarily report on their due diligence policies and practices by joining a 

registry.1682 

The EU agreement has a fail-safe review clause, possibly as a means to respond to 

controversy surrounding the Dodd-Frank legislation, allowing the EU Commission to monitor 

the effects of the regulation on the ground and to track compliance. Review clause will 

enable the Commission to table new mandatory measures in case the regulation does not 

succeed in creating the desired impact.1683 

One major difference between the Dodd-Frank Act Section 1502 and EU’s 

responsible sourcing legislation is that the EU legislation does not limit the geographical 

scope of the sourcing activity subject to due diligence to the DRC and neighbouring 

countries but broadens it more generally to conflict zones and high risk areas. A second 

difference is that the legislation requires mandatory due diligence, which will have to be 

implemented by almost all EU companies.  

6.4.3 Normative Frameworks on CLAs 

CLAs including global and regional financial institutions are confronted by difficulties 

both similar to and different from businesses. Like businesses, they too are under a duty to 

refrain from violating rights and to seek to prevent, mitigate or remedy any violations by an 

ex ante assessment of the risks presented by their activities and policies. In addition, 

corporate-like actors that have an explicit development mandate as outlined in their 

constitutive documents have a role to play in conflict-affected zones in the realization and 

promotion of human rights of adults and children alike. Whether this role is structured as a 

duty or a choice determines the extent of involvement that may be expected or demanded 

from that actor and bears heavily on whether this actor may be considered responsible for 

failing to act or provide assistance in conflict-affected zones. 

Currently, engagement of CLAs such as the WBG or its regional counterparts in 

conflict-affected zones is a matter of how their institutional priorities for a specific time period 

are shaped. According to the WB’s Operational Policy on Development Cooperation and 

                                                                                                                                        
and tungsten, their ores, and gold originating in conflict-affected and high-risk areas, 7239/17, 20 March 2017, 
para 16, http://data.consilium.europa.eu/doc/document/ST-7239-2017-INIT/en/pdf.  
1682 Council of the European Union, Proposal for a Regulation setting up a Union system for supply chain due 
diligence self-certification of responsible importers of tin, tantalum and tungsten, their ores, and gold originating in 
conflict-affected and high-risk areas, supra note 1681, Statement 3. 
1683 Council of the European Union, Proposal for a Regulation setting up a Union system for supply chain due 
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Conflict, for instance, the WB engagement is limited to financing and facilitating the 

reconstruction and development of WB member States, which excludes work performed by 

other specialized regional and international organizations such as peace-

making/peacekeeping, direct support for disarming combatants and humanitarian relief.1684 

Even if supporting reconstruction and development in conflict-affected zones through 

financial and technical assistance is not a duty for the WB, once the decision to engage with 

a conflict-affected country has been made, the processes through which this engagement is 

undertaken are opened up to scrutiny. In this regard, respect for the domestic context 

including sensitivities arising from conflict or fragility and observance of relevant domestic 

legislation and international standards become important benchmarks. The Independent 

Evaluation Group’s (IEG) assessment of WBG performance in zones affected by conflict, 

fragility and violence demonstrates that the conflict-sensitivity present in the design and 

appraisal phases of a project may be lost in the monitoring and evaluation of the results: 

One of the operational weaknesses observed across the board in many Bank projects in 
fragile and violent environments is the inadequate attention paid to the monitoring and 
evaluation (M&E) frameworks - a deficit which has undermined the assessment of results 
and diminished the learning potential. Despite efforts to account for FCV [fragility, conflict 
and violence] factors in project design and implementation, they were rarely captured in 
results.1685 

In addition to remaining attentive to conflict conditions on the ground, support to 

conflict-affected and fragile governance zones may require specific attention to be paid to 

certain constituencies, such as women or children. For instance, EIG points to the 

importance of gender-responsive projects both in design and implementation especially 

because conflict and violence situations present an array of gender-specific challenges such 

as violence against women, forced marriages, discrimination.1686 In addition to employing 

frameworks such as gender-responsiveness, financial and technical engagement with 

conflict-affected and fragile governance zones may also require prioritization of certain 

sectors. For instance, providing investment to education programmes may be an effective 

means to tackle “psycho-social issues among children, providing safe spaces for integration 

and community cohesion to develop, and dealing with the problem of ‘lost generations’ in 

more protracted conflicts”.1687 Because engagement with a conflict-affected zone has the 

potential to bring about better economic, social and human outcomes for individuals and the 

communities living in these zones, it is important that international and regional financial 

                                            
1684 WB, OP 2.30 - Development Cooperation and Conflict, January 2001 revised July 2015, para 3(a). 
1685 IEG, “WBG Engagement in Situations of Fragility, Conflict, and Violence”, 2016, 8. 
1686 IEG, “WBG Engagement in Situations of Fragility, Conflict, and Violence”, supra note 1685, 18. 
1687 IEG, “WBG Engagement in Situations of Fragility, Conflict, and Violence”, supra note 1685. 
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institutions are able to develop effective policies and processes that remain attuned to the 

conditions on the ground throughout a project cycle. 

6.5 Remaining Cracks and Faultlines 
The mandate created by the United Nations Security Council for a UN Panel of 

Experts on the Illegal Exploitation of Natural Resources and Other Forms of Wealth of the 

DRC and the resulting advocacy as attested by the Afrimex and DAS Air cases at the UK 

NCP demonstrate that the exploitation of minerals from the conflict-affected zones of the 

DRC is a long-standing human rights issue with no easy solutions. Yet, more recent 

normative and regulatory developments render it an interesting case from the point of view 

of attributing obligations and responsibility to CCLAs. The drive to use due diligence 

requirements for supply chain management with a view to preventing human rights violations 

has since led to home State regulation with reporting requirements to be enacted. The US 

Congress’ adoption of the Dodd Frank Bill Section 1502 and its entry into force in 2012 

alongside pronouncement of SEC’s Final Rule on the question of conflict minerals from the 

DRC and neighbouring locations coincided with a number of other developments. After the 

Dodd Frank Bill was signed into federal law on 21 July 2010, a presidential mining ban 

suspending artisanal mining activities in Kivu provinces and Maniema eastern DRC in order 

to de-link armed groups and mining activities was issued (11 September 2010).1688 At the 

time, the WB and DFID funded PROMINES project had also started running, with a view to 

improving DRC’s mining regulatory and supervisory framework. Although the ban was lifted 

in March 2011, it is claimed to have resulted in deterioration of socio-economic conditions for 

local communities, further “insecurity” as international mineral trading companies did not 

resume their activities following the end of the ban, whilst also creating the unintended 

consequence of increasing the Congolese army’s involvement in the mining sector.1689 

Private and industry-led certification and traceability schemes were also developed 

simultaneously with the Dodd Frank Act, including Certified Trading Chains scheme of the 

German Federal Institute for Geosciences and Natural Resources, the traceability system of 

the International Tin Research Institute and the Conflict-Free Smelter program of US 

Electronic Industry Citizenship Coalition and the Global e-Sustainability Initiative.1690 The 

uptake and implementation of Dodd-Frank Bill’s Section 1502 by US companies has not 

been uniform in quality. A study by Amnesty International and Global Witness concluded that 

                                            
1688 Matthysen and Montejano, “Conflict Minerals’ initiatives in DR Congo”, supra note 1493, 41. 
1689 Matthysen and Montejano, “Conflict Minerals initiatives in DR Congo”, supra note 1493, 8. 
1690 Matthysen and Montejano, “Conflict Minerals initiatives in DR Congo”, supra note 1493, 8-9. 
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only a very small fraction of the reports submitted under the legislation that were analysed 

met the minimum requirements introduced by the legislation.1691 

The legal requirements introduced by the Dodd Frank Bill Section 1502 are argued to 

have resulted in a de facto embargo on minerals coming from the DRC, driving artisanal 

mining further into the informal sector.1692 Some companies reportedly pulled out or pushed 

their suppliers to pull out of the region covered by the Dodd-Frank Act Section 1502 instead 

of engaging with upstream practices through continuous responsible supply chain 

management practices.1693 This is claimed to have created a more precarious situation for 

those involved in mining activities and has rendered supervision of working conditions in the 

mines including health, safety and the employment of children more problematic.1694 Of 

course the Dodd Frank Bill Section 1502 was not the precursor of mineral conflict initiatives, 

it was rather a result of existing mineral conflict advocacy that followed the reports of the UN 

Panel of Experts starting in early 2000s. Most civil society initiatives have in fact been calling 

for a responsible approach to sourcing that does not lead to complete disengagement. 

A measure may be deemed successful if it attains the specific policy objectives it was 

designed to fulfil. From this vantage point, the Dodd Frank Bill’s Section 1502 has been 

successful in compelling many large companies to take closer looks at their supply chains 

and sourcing decisions. According to Amnesty International and Global Witness, the value of 

Dodd-Frank Bill’s Section 1502 lies in the opportunities it provides for curtailing the funding 

in the reach of armed groups through mineral exploitation and trading, even knowing that 

this in itself will not bring the conflict in eastern DRC to an end.1695 There has been, however, 

equally strong criticism of this US measure, arguing the resulting de facto embargo linked 

not to the Dodd-Frank Act itself but to DRC central government’s decision to ban mining 

activities, has led to the clear deterioration of living conditions of local artisanal miners and 

their families.1696 In fact, Jackson’s study had concluded in 2003 that pursuing a strategy of 

improving the governance of DRC’s mining sector would be preferable to a boycott, in 

recognition of the fact that although a tool for armed groups to extract profits, mining as an 

activity has become significant for sustaining local livelihoods.1697 Seay estimates that the US 

domestic measure has impacted some 5 to 12 million Congolese, once the figures of 
                                            
1691 AI and Global Witness, “Digging for Transparency: How U.S. companies are only scratching the surface of 
conflict minerals reporting”, April 2015, 5. 
1692 Matthysen and Montejano, “Conflict Minerals initiatives in DR Congo”, supra note 1493, 35-36. 
1693 RSN, “Mining the Disclosures 2015: an Investor’s Guide to Conflict Minerals Reporting in Year Two”, 2015, 
21. 
1694 Matthysen and Montejano, “Conflict Minerals initiatives in DR Congo”, supra note 1493, 36. 
1695 AI and Global Witness, “Digging for Transparency”, supra note 1691, 32. 
1696 A succinct summary of different criticisms related to the measure can be found in Lauren Wolfe, “How Dodd-
Frank Is Failing Congo”, Foreign Policy, 2 February 2015. 
1697 Jackson, “Fortunes of war: the coltan trade in the Kivus”, supra note 1495, 18. 
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artisanal miners left unemployed after the Dodd Frank measure are extrapolated to reflect 

the number of their dependents.1698 The resulting situation has allegedly been detrimental 

especially for children, whose parents cannot provide them with adequate nutrition, tuition 

fees to attend school or medical treatment when needed.1699  

Even proponents of Dodd-Frank type domestic supply chain measures with 

extraterritorial reach note that the purpose is not to purge supply chains of given raw 

materials but to ensure that the use of these raw materials happens in a transparent and 

responsible way, benefiting local populations without resulting in human rights abuses.1700 

Whether there is a longer-term human rights benefit to be gained from dissuading the trade 

in so-called conflict minerals and whether that longer-term benefit will outweigh the adverse 

short-term impacts remains unclear. In addition to demonstrating the difficulties of fostering 

more effective supply chain due diligence in conflict-affected areas, the legal responses to 

exploitation of mineral resources in eastern DRC also demonstrate the difficulties linked with 

achieving human rights results through legislation motivated by other objectives, in this case 

ending financial flows to armed groups. Firstly, competing human rights claims of different 

groups may not all be accommodated through a single policy objective. Secondly, the 

broader policy concern of the third country enacting the domestic legislation with 

extraterritorial reach may not lend itself to offering the most adequate protection of the 

interests of local populations where extraterritorial effects of that legislation are felt. As such, 

curbing the profits of armed groups from mineral trade may not be the best objective to 

pursue if the legislation is intended also to secure the human rights of those involved in 

artisanal mining as well as their families, including children. Thirdly, the results of the 

extraterritorial reach of the enacted domestic measures may not always be foreseeable. In 

this regard, the Presidential Mining Ban put into place after the adoption of the Dodd-Frank 

Bill in the US has in fact exacerbated the precarious conditions under which artisanal miners 

and their families live. All these issues present difficulties in trying to address how and based 

on what criteria responsibility ought to be attributed to CCLAs when they are engaged in 

conflict-affected areas or ‘weak governance zones’ through their supply chains. 

On the other hand, if softer requirements such as due diligence or voluntary 

certification regimes are to be embraced in lieu of home State regulation, there is no 

guarantee that they will create the desired change. What is not evident from the focus on 

due diligence and risk management is whether having undertaken steps towards risk 

assessment and management absolves a corporate actor of failure of human rights 
                                            
1698 Seay, “What’s Wrong with Dodd-Frank 1502?”, supra note 1660. 
1699 Seay, “What’s Wrong with Dodd-Frank 1502?”, supra note 1660. 
1700 AI and Global Witness, “Digging for Transparency”, supra note 1691, 32. 
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compliance. A further critical question, from the viewpoint of responsibility for violations, is 

whether companies can simply rely on risk-based due diligence to comply with their 

obligations or whether they continue to incur responsibilities for human rights violations even 

after having conducted risk-based due diligence if they continue to be engaged in the 

conflict-affected area with full knowledge of high risks and without mitigation strategies. This 

is all the more crucial in light of the calls to the private sector from both local actors and the 

civil society to avoid complete disengagement from conflict-affected zones such as eastern 

DRC in order to avoid liability or responsibility. In fact, because the livelihoods of artisanal 

miners as well as their families, amounting to millions of people, depend on their ability to 

benefit from the mining sector, a complete disengagement in the form of a boycott may 

amount to an irresponsible management of supply chains. While this prospect is difficult to 

reconcile with a wrongdoing-based conceptualization of responsibility under international 

human rights law, whether complete disengagement from the region gives grounds for 

responsibility and whether responsibility for violations may be avoided solely on the basis of 

due diligence efforts are important considerations. 
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7 A New “Chain of Responsibility” 
The Westphalian order of States has been the building block of public international 

law in the modern sense but States are not timeless organisational units of human 

societies.1701 In fact, as political and legal constructs, they exist and were created as a result 

of historical developments1702 as “organization[s] of the political means”.1703 But, States do 

not exist and in fact, have never existed in a vacuum. That States are the only actors in and 

of international political life and -by extension- of its legalization under international law is a 

mere legal fiction, divorced from historical reality.1704 Masked behind this legal fiction are 

inadequacies of human rights protection under the current system. Ratner points out the 

problem: 

Protecting human rights solely through obligations on governments seems rather 
uncontroversial if host states represented the only threat to human dignity, or if states could 
be counted on to restrain conduct within their borders effectively. However, a system in 
which the state is the sole target of international legal obligations may not be sufficient to 
protect human rights.1705 

International human rights law is beginning to move beyond this legal fiction and 

children’s rights law too should follow. As such, while States as a category of actors have the 

widest range of obligations and always retain these obligations, it should be acknowledged 

that other actors with de facto or de jure power also have children’s rights obligations, 

sometimes as far reaching and as wide in scope as those of States, depending on the 

conditions surrounding the exercise of this power. When confronted with powerful or 

influential actors beside the State that are causing or contributing to adverse children’s rights 

impacts, there are three possible routes of action, as outlined by Ratner: to continue 

regarding the State as the exclusive duty-bearer and to seek State control over these 

entities; to focus on individuals as duty-bearers, or “to identify and prescribe new obligations 

upon those entities in international law and develop a regime of responsibility for violations 

they might commit”.1706 The focus of this particular study is the latter. 

                                            
1701 In fact, Krasner has argued that the “Westphalian sovereign state model has never been an accurate 
description of many of the entities that have been regarded as states.” (Stephen D. Krasner, “Rethinking the 
sovereign state model”, Review of International Studies, 2001, Vol. 27, 17.) 
1702 According to German sociologist Franz Oppenheimer, the State “completely in its genesis, essentially and 
almost completely during the first stages of its existence, is a social institution, forced by a victorious group of 
men on a defeated group, with the sole purpose of regulating the dominion of the victorious group over the 
vanquished, and securing itself against revolts from within and attacks from abroad”. (Franz Oppenheimer, The 
State: Its History and Development Viewed Sociologically (Transl. John M. Gitterman), Vanguard Press, 1922, 
15.) 
1703 Oppenheimer, The State, supra note 1702, 27. 
1704 Stephen Ratner traced the historical evolution of the “business-human rights dynamic” (in modern times) from 
the Colonial Era onwards in Stephen R. Ratner, “Corporations and Human Rights: A Theory of Legal 
Responsibility, Yale Law Journal, No. 111, 2001, 452-458.  
1705 Ratner, “Corporations and Human Rights”, supra note 1704, 461. 
1706 Ratner, “Corporations and Human Rights”, supra note 1704, 463. 
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The continuously evolving landscape of the transnational human rights obligations 

debate demands an accurate understanding of how far existing normative frameworks 

regarding children’s rights obligations of CCLAs have advanced and to what degree they 

have become accepted before any attempt to propose de lege ferenda principles applicable 

to the attribution of children’s rights obligations to CCLAs. 

7.1 A	Legalisation	Process	of	Obligations	Set	in	Motion		

Wendt’s insights on the transformation of identities at the global systemic level can 

easily be transposed to how norms regulating behaviour and thus shaping identities are 

invented and reinvented overtime. Taking the regulation of MNEs as a case in point, starting 

with the 1960s and intensifying throughout the next two decades, the consensus about the 

operation of MNEs in the developing world free from the pressures of external regulation 

collapsed. At first, this collapse marked the recognition that developing States were well 

within their rights to regulate MNEs operating in their territory, while it also signalled to MNEs 

themselves and their home States that ‘business as usual’ was en route to changing. This 

collapsing consensus gave rise to international efforts under the auspices of the ILO, OECD 

and the UN, re-evaluating the position of State actors and international bodies in the 

regulation of MNE activities, at first in relation to their impacts on host States and 

consequently but more significantly, their impacts on individuals and groups populating these 

host States. This second stage has been particularly prolific in giving rise to a number of 

normative frameworks with varying degrees of acceptance in modifying the structures 

governing MNE regulation globally. Finally, the formation of a new consensus has 

culminated in the UN Framework and UNGP. The UN Framework and UNGP constitute the 

basis of a new structure governing the interactions of MNEs on the one hand and host 

States and their populations on the other. This new consensus mostly among developed 

States and business enterprises themselves has come about through MNEs as actors being 

restyled as working under host State laws and regulations but also under societal 

expectations to respect human rights. The newly constructed consensus, which has been 

called the “current globally agreed baseline in the field of business and human rights”1707, 

has played a role in shaping or re-shaping other soft-law normative frameworks such as the 

OECD Guidelines, the CRBPs and most recently, the ILO Tripartite Declaration.  

The business and human rights landscape is currently at the third stage of identity 

transformation that Wendt describes: the new consensus is being put to test through States’ 

                                            
1707 CoE, “Recommendation on human rights and business”, supra note 672. 
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NAPs, CoE’s 2016 Recommendation, the implementation of the OECD Guidelines, including 

through the work of the NCPs, through initiatives attempting to put the CRBPs into action 

and through industry-led initiatives. Whether the operationalization of the new consensus will 

become the basis for cooperative action as regards the human rights duties of business and 

thus the formation of new identities or interests is uncertain. What is clear, however, is that 

those not completely satisfied with the current consensus, including some developing States, 

civil society actors and academics, are seeking to challenge its premises and build another.  

The implementation process of the UNGPs and the nascent work on a binding 

instrument, regardless of whether it materialise, demonstrate that the business and human 

rights landscape is one populated by competing norm entrepreneurs. On one side are those 

norm entrepreneurs content with non-binding standards espoused by the UNGPs, 

refashioned by other non-binding frameworks such as the OECD Guidelines, the CRBPs or 

the ILO Tripartite Declaration and implemented through private regulatory schemes. On the 

other side are the proponents of a binding international treaty on the regulation of business 

enterprises. The fact that proponents of the treaty process include not only civil society and 

academics but also a number of developing States points to a contestation of the normative 

status quo as defined by the UNGPs also at the State level. The proponents of the treaty 

consider that the UN Framework “underestimates (… intentionally or not) what is required to 

push corporate responsibility for human rights beyond due diligence processes and the 

redress of individual grievances”. 1708  The challenge to the former SRSG’s “principled 

pragmatism”1709 in the form of the instigated treaty process signals that the process within 

the UN for legalising the human rights obligations of business into some form of hard law is 

well at work and far from over. Many proponents of a binding instrument believe, as Simons 

has argued, that “transnational corporate actors and their home states will remain opposed 

to binding legal obligations as long as they are allowed to do so”.1710  The underlying 

suggestion is that these powerful corporate actors and their home States should not be 

allowed to oppose binding obligations indefinitely. Whether the process of legalisation to 

create a clear and strong normative framework around human and children’s rights 

obligations of CCLAs is best served by a human rights convention at the international level is 

an open question. 

                                            
1708 Christine Parker and John Howe, “Ruggie’s Diplomatic Project and its Missing Regulatory Infrastructure”, in 
Mares, The UN Guiding Principles on Business and Human Rights – Foundations and Implementation, Martinus 
Nijhoff Publishers, 2011, 274. 
1709 OHCHR, “Principled pragmatism”, supra note 564. 
1710 Penelope Simons, “International law’s invisible hand and the future of corporate accountability for violations of 
human rights”, Journal of Human Rights and the Environment, Vol. 3 No. 1, March 2012, 41. 
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The ever intensifying calls for accountability for the activities, policies and omissions 

of the World Bank, the IMF, regional financial institutions and national development finance 

institutions is also an indication that norm entrepreneurs pushing for more stringent 

regulation and compliance with human rights law are challenging the normative status quo. 

Yet, if the WB’s recently adopted new ESF is any indication, the road ahead will remain 

bumpy as ever with strong resistance not only from the institutions themselves but most 

likely, also from borrower countries and shareholder countries as well as private institutions 

that receive financing from these institutions.  

Nevertheless, sceptics of direct obligations such as De Brabandere might be too 

hasty to discount what the proliferation of non-binding norms and standards might mean for 

the evolution of the normative legal framework as regards direct human rights obligations of 

corporations by pointing out their current limits and repeating the adage that corporations are 

not assigned human rights obligations under international law.1711 In fact, we are most likely 

moving closer to what McCorquodale describes: 

The direction of legal developments in this area is clear: human rights scrutiny is only going 
to intensify, and the human rights performance of companies is becoming an increasingly 
important corporate issue. It will also increasingly be part of international law.1712 

A clear and strong normative legal framework that takes into account the rights of 

individuals and groups at risk of marginalization, such as children, might prevent UNGPs 

becoming “the basis for a lukewarm, ever counter-productive, set of practices around 

business and human rights”. 1713  In addition, the hard to swallow truth is that simply 

strengthening existing human rights enforcement mechanisms as de Brabandere 

suggests,1714 is likely not a solution. 

Case law of the ECtHR demonstrates, for instance, that in claims related to human 

rights violations as a result of corporate activities or decisions, the Court has consistently 

emphasised the domestic State party’s obligation to protect, without addressing the impact 

of the corporate entity or its duties. In two separate cases concerning gold mining, Taşkın 

and Others v. Turkey and Tatar v. Romania, the Court found violations of ECHR Article 8 on 

the right to respect for private and family life for the domestic State’s failure to protect the 

rights of those that may be adversely affected by mining activities without pronouncing what 

                                            
1711 Eric de Brabandere, “Non-state actors and human rights: Corporate responsibility and the attempts to 
formalize the role of corporations as participants in the international legal system”, in d’Aspremont (ed), 
Participants in the International Legal System: Multiple perspectives on non-state actors in international law, 
Routledge, 2011, 276. 
1712 Robert McCorquodale, “Human rights and business: is international law relevant?”, OUPblog (blog.oup.com), 
19 December 2016, https://blog.oup.com/2016/12/human-rights-business-law/. 
1713 Parker and Howe, “Ruggie’s Diplomatic Project and its Missing Regulatory Infrastructure”, supra note 1708. 
1714 De Brabandere, “Non-state actors and human rights”, supra note 1711, 280. 
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obligations the mining company was expected to comply with.1715 As Verdonck points out, 

the ECtHR has stayed true to its previous case law in the more recent Özel v. Turkey 

judgment as well, particularly missing the opportunity to “acknowledge and specify the 

human rights obligations of companies”, and elucidating the “interplay between different 

liability regimes – state versus private actor liability, criminal versus civil liability and 

corporate versus individual liability”.1716  

The European experience may not necessarily be replicated universally, as the 

recent Kaliña and Lokono Peoples v Suriname judgment of the IACtHR, also involving a 

mining company, demonstrates. In this case, IACtHR focused not only on the State 

obligation to protect from damage caused by third parties but also on what the business 

obligations amounted to: 

[Noting that the mining activities resulting in adverse impacts on the environment and 
indigenous peoples were undertaken by private companies], the Court takes note of the 
‘Guiding Principles on Business and Human Rights,’ endorsed by the Human Rights Council 
of the United Nations, which establish that businesses must respect and protect human 
rights, as well as prevent, mitigate, and accept responsibility for the adverse human rights 
impacts directly linked to their activities. Hence, as reiterated by these principles, “States 
must protect against human rights abuse within their territory and/or jurisdiction by third 
parties, including business enterprises. This requires taking appropriate steps to prevent, 
investigate, punish and redress such abuse through effective policies, legislation, 
regulations and adjudication.”[footnotes omitted]	1717 

Hence, the Court interpreted the UNGPs as establishing not only the obligation to 

respect human rights but also obligations to protect, prevent, mitigate and accept 

responsibility for violations. The enforceability of these obligations, it was deemed, had to 

take place through a discharge of State obligations to protect taking all appropriate 

measures. In this way, even though the IACtHR did not have ratione personae jurisdiction 

over the two companies in question, it was able to retrace a company’s failure to comply with 

its obligations to a domestic State’s failure to carry out its protect obligations to ‘prevent, 

investigate, punish and redress’ such harm resulting from the behaviour of private agents. 

As a matter of law, it is clear that Suriname has the obligation to protect indigenous peoples 

and the environment from detrimental actions of third parties and that it was in breach of this 

obligation when it did not require social and environmental impact assessments prior to the 

launch of mineral extraction activities, did not ensure prior and informed consent of the 

indigenous peoples and did not supervise or monitor impact assessments undertaken after 

                                            
1715 ECtHR, Taşkın and Others v. Turkey (Application No. 46117/99), Judgment (FINAL), 30 March 2005; ECtHR, 
Tatar v. Romania (Application No. 67021/01), Judgment, 27 January 2009. 
1716 Lieselot Verdonck, “How the European Court of Human Rights evaded the Business and Human Rights 
Debate in Özel v. Turkey”, The Turkish Commercial Law Review, Vol. 2, No. 1, Summer 2016, 118. 
1717 IACtHR, Kaliña and Lokono Peoples V. Suriname, Judgment, 25 November 2015, (Merits, Reparations and 
Costs), para 224. 
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the start of the mineral exploitation.1718 What is in fact missing in the IACtHR decision is how 

obligations of corporate entities will be upheld if Suriname is either unwilling or incapable of 

carrying out this obligation to protect. The private agents in question in the Kaliña and 

Lokono Peoples v Suriname case were subsidiaries of MNEs set up and operating in the 

United States as well as in Australia and the UK, having entered a joint venture to exploit 

minerals in Suriname. When a domestic State, as happened in Suriname, fails to live up to 

its protect obligations, we continue to need a fail-safe to ensure that rights holders are not 

left without recourse. 

Without moving to an expression of direct human rights obligations for corporate and 

corporate-like actors and means to hold them accountable for violations or a scenario where 

home States’ extraterritorial obligations become legalised and uncontested, existing human 

rights enforcement mechanisms will not bring us any closer to remedying the problems faced 

by disenfranchised rights holders vis-à-vis CCLAs with de facto power to adversely affect the 

enjoyment of their rights.  

7.1.1 Legalization of Children’s Rights Obligations of CCLAs 

None of the existing frameworks on children’s rights and business or the self-

regulatory frameworks of different financial institutions pronounces, at this point in time, 

binding international law obligations on CCLAs themselves. Yet, a common feature of these 

frameworks is the recognition that children’s rights require a heightened duty from corporate 

actors. This heightened duty is recognised also by regional and global financial institutions 

with respect to their and their borrowers’ dealings with so-called marginalized or vulnerable 

groups, of which children are considered one. 

However, there is an apparent discrepancy in the attention paid to the children’s 

rights obligations of corporate actors and those of CLAs. As a general rule, direct children’s 

rights obligations of CCLAs remain either outside of the scope of the framework (the 

Maastricht Principles and the GC 16) or are deliberately left unaddressed or softened into 

less binding forms (CRBPs, UNGPs, OECD Guidelines). While numerous frameworks 

backed at least by basic operationalization efforts exist in the realm of business and 

children’s rights, there is relatively little attention paid to the domain of children’s rights and 

CLAs.1719 Although businesses are at least theoretically subject to scrutiny directly under a 

State’s domestic legal system, CLAs of global or regional nature are usually exempted from 

                                            
1718 IACtHR, Kaliña and Lokono Peoples V. Suriname, supra note 1717, para 216. 
1719 There is valuable work undertaken by numerous NGOs with a view to bringing children’s rights issues to the 
forefront, especially in the context of the review of WB’s Safeguard Policies. In this respect, Bank Information 
Center, Save the Children and the International Commission of Jurists have undertaken important mapping, 
policy studies and field research.  
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this oversight, given that they are considered ‘international organizations’ whose personnel 

is accorded a considerable degree of immunity.1720 There is very little difference - if any - to a 

rights-holder whose rights are violated whether the financial institution causing the harm has 

shareholders that are public or private entities. In addition, both business enterprises and 

financial institutions operate on the basis of similar basic economic and management 

principles, with similar performance expectations from staff, even if they have been hitherto 

considered completely separate types of actors under international law. By underscoring the 

fact that international financial institutions are corporate-like actors, we may more effectively 

clarify that they are under a similar heightened duty for engagement with children’s rights.  

The former SRSG Ruggie has argued that one norm that is en route to being 

internalized in the business and human rights domain is human rights due diligence, having 

passed the tipping point and entered the norm cascade stage.1721 I will argue that one such 

norm specific to children’s rights that has passed the tipping point as regards heightened 

duties on the part of CCLAs is related to the prohibition of the worst forms of child labour and 

hazardous child labour. The prohibition of the worst forms of child labour and hazardous 

child labour is covered under soft-law normative frameworks on business and human rights 

or business and children’s rights. Many financial institutions also pronounce binding 

obligations under national law or international standards for their clients as regards the 

prohibition of child labour in its harmful, hazardous and worst forms. Other provisions of 

children’s rights have not reached such universal uptake in non-binding normative 

frameworks or self-regulatory structures.  

While the heightened duty for children’s rights is recognized under the numerous 

governance frameworks, it is still both conceptually and practically unclear how responsibility 

for violations is to be attributed when this heightened duty is breached by a corporation, a 

corporate-like actor, or a combination of both. In fact, public international law has still not 

provided an adequate formulation of the law of responsibility in today’s world of “plural and 

diverse duty-bearers”.1722 

7.2 Reversing the Reasoning: Identifying the Gaps 
The link between a normative assessment of how obligations ought to be attributed 

to CCLAs and State actors and a factual verification of that normative assessment’s 

                                            
1720 Celine Tan, “Mandating Rights and Limiting Mission Creep: Holding the World Bank and the International 
Monetary Fund Accountable for Human Rights Violations”, Human Rights and International Legal Discourse, Vol. 
2, No. 1, 2008, 87. 
1721 Ruggie, Just Business, supra note 459, 128-129. 
1722 The expression is borrowed from: Wouter Vandenhole (ed), Challenging Territoriality in Human Rights Law: 
Building Blocks for a Plural and Diverse Duty-Bearer Regime, Routledge, 2015. 
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reasonableness may be established by asking two different sets of questions. The first set of 

questions is designed to serve as a reality check, assessing whether conditions ranging from 

directly causality to more indirect forms of involvement can be established between the actor 

and the violation:  
− Has actor X caused the wrongdoing/violation? Can the event/conduct be attributed to actor X? 
− If actor X were not involved, would the wrongdoing/violation still have taken place? 
− Has actor X contributed to the wrongdoing/violation or its perpetuation or continuation? 
− Could actor X have reasonably been expected to take any measures/action to prevent the 

wrongdoing/violation and failed to do so? 
These questions are often only posed at the point of assigning responsibility for 

violations. Even then, the attribution of conduct as a first step in the determination of 

responsibility would routinely not go beyond the scope of the first question. 

The commonly accepted de lege lata conceptualisation of international human rights 

law may question the usefulness of the above set of questions in the attribution of 

obligations to actors other than the State, particularly if those actors are not State-like. There 

are, however, very good reasons for responding to these questions as a first step in 

demarcating whether and in what way a given actor is involved in the commission of a 

wrongdoing/violation. The determination of whether and to what degree an actor is involved 

in a process with adverse human rights consequences is an essential step in a normative 

assessment of whether it is warranted to propose an extension of duty-bearers beyond the 

nation State. In fact, any de lege ferenda proposal for attributing direct human rights 

obligations to actors other than the State in a given situation or case will have to first 

establish that there is a link between that actor and the violation of a specific human rights 

provision without commensurate responsibility creating a vacuum in human rights protection. 

If any of the above questions are answered in the positive, there is then a corresponding 

need to “reconceptualise” human rights duty-bearers.1723  

It must be recognised that non-legal responses may have a role to play in meeting 

children’s rights (and human rights) challenges posed by CCLAs. Yet, as Alston once 

astutely argued, an explicit espousal of human rights discourse matters because 

[R]ights language provides a context and a framework, invokes states’ legal obligations, 
underscores that certain values are nonnegotiable, brings a degree of normative certainty, 
and makes use of the agreed interpretations of rights that have emerged from decades of 
reflection, discussion and adjudication. Most important, rights language recognizes the 
dignity and agency of all individuals and is intentionally empowering.1724 

                                            
1723	Vandenhole, Erdem Türkelli and Hammonds, “Reconceptualizing Human Rights Duty-Bearers”, supra note 
348, 1035-1037.  
1724  Alston, “The two words that scare the World Bank”, The Washington Post, 7 November 2014, 
https://www.washingtonpost.com/opinions/philip-alston-the-world-bank-treats-human-rights-as-
unmentionable/2014/11/07/9091dafa-65da-11e4-9fdc-d43b053ecb4d_story.html?utm_term=.5a400e3eabd8.  
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To empower rights-holders and to this use empowerment as a panacea to 

unchecked power, a new way of conceptualising obligations and responsibility is in order. 

The case illustrations provide ample opportunities to identify where the children’s 

rights protection gaps lie. Only focusing on the attribution of conduct or a causal relationship 

between an actor in question and the violation would shield CCLAs from incurring 

responsibility in almost all cases. In the case of Uzbek cotton, the domestic State is 

implicated in the violation through a causal link but the two other cases of Bujagali and 

DRC’s conflict minerals are less clear in terms of delineating causation. For instance, if the 

World Bank had not provided financing, thus allowing the sponsors to attract other funding, 

the Bujagali HPP project would likely not have seen the light of day. Yet, if the resettlement 

is defined as ‘conduct’, the conduct itself was carried out by the first project sponsor AES. 

Nonetheless, the initial need to resettle communities in Bujagali is linked to the decisions of 

a number of actors, including the World Bank, the IFC, AES. In addition, the subsequent 

project sponsor BEL undertook commitments when it was contracted by the Ugandan 

government and funded by numerous institutions to build and operate the power plant. The 

case of mineral extraction in the DRC is even more complex: who is causing the children’s 

rights violations linked to the mining sector? Is it the State that ought to be held responsible if 

a non-State armed group is violating children’s rights in and around a mining site? Even in 

the seemingly clear Uzbek case, would the practice of forced (child) labour continue to take 

place if those trading in or using Uzbek cotton further down the supply chain would have 

taken the necessary measures to engage with Uzbek authorities to curb the practice or if 

unsuccessful in obtaining the desired result, disengaged from Uzbekistan? 

A second set of questions guides the determination of what types of human rights 

obligations ought to be incumbent on a given actor. These questions draw on the tripartite 

typology of human rights obligations, as put forth by Asbjørn Eide in 19871725: 
− the obligation to ‘respect’ – abstaining from violating a right 
− the obligation to ‘protect’ – preventing third parties from violating a right  
− the obligation to ‘fulfil’ – taking measures to ensure the realization of the right.1726 

                                            
1725	One must also mention that it was Henry Shue who first wrote about tripartite duties correlate to the rights of 
subsistence:  
Duties not to eliminate a person’s only available means of subsistence – duties to avoid depriving. 
Duties to protect people against deprivation of the only available means of subsistence by other people – duties 
to protect from deprivation. 
Duties to provide for the subsistence of those unable to provide for their own- duties to aid the deprived. 
(Henry Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy (2nd ed), Princeton University Press, 
1996, 53.) 
1726	Asbjørn Eide (UN Special Rapporteur for the Right to Food), The Right to Adequate Food as a Human Right: 
Final Report submitted by Asbjørn Eide, UN Doc E/CN.4/Sub.2/1987/23, 1987, 67–69. 
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Although there are a number of different typologies that have since been proposed 

by different scholars1727 and although the tripartite terminology has been criticized for failing 

to take into account complexities of real-life situations, 1728  it remains the most widely 

employed and therefore accessible tool through which to further develop thinking about what 

obligations ought to be assigned to ‘new’ duty-bearers. The ‘negative’ versus ‘positive’ duties 

dichotomy is purposefully not employed because the range of action to be undertaken in the 

realization of respect and protect obligations may not fall so simply and clearly under a 

negative or a positive obligation. 1729  For instance, the obligation to respect may entail both a 

negative or positive obligation. 

While the typology came about through the work of the UN Sub-Commission on the 

Promotion and Protection of Human Rights on the right to adequate food (an economic, 

social and cultural right), it has since transcended the now defunct civil and political rights 

versus economic, social and cultural rights dichotomy. It is worth noting that the content of 

the obligations to respect, protect and fulfil remain the same irrespective of the nature of the 

duty-bearers or their numbers. While the methods and tools at the disposal of a particular 

actor for living up to its obligations may differ depending on its nature, the normative content 

of the obligations are unchanged.  

The tripartite typology is used here in its more detailed form, distinguishing between 

two levels of the fulfil obligation: the obligation to facilitate and the obligation to provide as 

was endorsed by the ESCR Committee’s GC 12 on the Right to Adequate Food. The respect 

obligation is also defined in a two-tier fashion: the limited respect obligation and the 

comprehensive respect obligation.1730  

− Was actor X under an obligation to refrain from violating the right? (Obligation to respect – 
limited) 

                                            
1727	Jason Karp has proposed a different tripartite framework of obligations (or responsibility, in its ordinary 
meaning) from a legal philosophy perspective, on the basis of different thresholds of moral agency:  
responsibility to protect and to provide for human rights, 
responsibility to refrain from harming human rights 
responsibility to respect human rights. 
This framework dissects the Tripartite Typology’s “respect” obligation into refraining from doing harm and 
respecting. (David Jason Karp, Responsibility for Human Rights: Transnational Corporations in Imperfect States, 
Cambridge University Press, 2014, 63-64). Karp contends that the “responsibility to protect and to provide for 
human rights” is at the “core of human-rights-based-responsibility”, which “does not fall on everyone, but … on 
specific agents for specific reasons” (116). I agree with Karp in that while different levels of obligations may be 
applicable for different types of actors, “the purpose of contemporary human rights practice goes beyond 
whatever duties we all have not to cause harm to each other”. While refraining from doing harm principle may be 
considered a universal duty from the moral standpoint, as Karp also notes, I disagree that it is less pertinent as a 
level of obligation from a legal standpoint. 
1728	Ida Elisabeth Koch provides a comprehensive overview of the different typologies as well as criticism 
surrounding typologies in Ida Elisabeth Koch, Human Rights as Indivisible Rights: The Protection of 
Socioeconomic Demands under the European Convention on Human Rights, Brill, 2009, 14-20. 
1729	Contra Vandenbogaerde, Towards Shared Accountability, supra note 507, 238. 
1730	ESCR Committee, GC 12, para 15.  
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− Was actor X under an obligation to ascertain it did not violate the right through conduct or 
omission and did not contribute to a wrongdoing/violation by another actor? (Obligation to 
respect - comprehensive) 

− Was actor X under an obligation to prevent the wrongdoing/violation? (Obligation to protect)  
− Was actor X under an obligation to facilitate or assist the realization of rights subjected to the 

violation? (Obligation to fulfil – facilitate) 
− Was actor X under an obligation to provide for the realization of the right? (Obligation to fulfil-

provide) 
The two sets of questions assist first in identifying the necessity for a new framework 

on human rights duty bearers, one that does not unduly constrain the scope of human rights 

duty bearers to States and principally, with respect to their own territory. This need for 

reconceptualization is even more urgent when the human rights of children are at stake 

since it is crucial to end on-going violations before they result in severe or permanent harms. 

The current debate on business and children’s rights has in fact departed from this reality but 

not ventured beyond the respect obligation. CRC Committee’s GC 16 speaks of “duties and 

responsibilities to respect the rights of children [that] extend in practice beyond the State and 

State-controlled services and institutions and apply to private actors and business 

enterprises”.1731 Even the UNGPs, which expressly shied away from pronouncing direct 

human rights obligations for business enterprises, recognize that “human rights of individuals 

specific groups or populations [may] require particular attention” and the consideration of 

“additional standards” such as those contained in the CRC.1732 

The following section proposes principles for the attribution of direct children’s rights 

obligations to CCLAs. This proposal is largely of de lege ferenda nature but should not be 

considered an endeavour divorced from reality. In fact, the framework proposed hinges on 

the applicability of the principles to real-life situations with a view to providing the most 

comprehensive human rights protection to individuals and groups whose rights might be at 

stake. The children’s rights specific nature of the proposal is informed by the set of four core 

principles distinguishing a children’s rights based approach (See Chapter 2), namely those 

of best interests, survival and development, due deference and evolving capacities. 

7.3 A New Proposal: A Dynamic Approach to Duty-Bearing 
There is no easy way to ensure the spontaneous transformation of the global order to 

reflect the considerable economic and political power held by private businesses and 

financial institutions operating transnationally. Although the exercise of such power is 

indicative of a given entity’s reinforced position on the international plane vis-à-vis other 

actors, which may include States with less economic and political power than this corporate 

                                            
1731	CRC Committee, GC 16, supra note 349, para 8. 
1732 UNGP, Article 12, Commentary. 
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entity, international law as commonly conceptualised continues to operate under the fiction 

of unbridled State primacy. Hence, law as it is fails to embrace an actor-insensitive and 

rights-holder centred approach to ensure that the exercise of de facto economic and political 

power triggers corresponding human rights obligations. Likewise, when obligations are 

breached by the various actors, State and non-State, collectively either through concerted or 

individual and independent conduct, the law as it is may pose more questions than it 

answers as demonstrated squarely by the three illustrations. To echo Nollkaemper: 

On what basis do we determine who, out of a multiplicity of involved actors, is to be held 
responsible, for instance, for harm caused by peace-keeping missions, the global financial 
crisis, or global environmental problems? While the law of international responsibility 
provides some answers, it is not well adjusted to situations of shared rather than individual 
responsibility. The power-breeds-responsibility proposition suggests that power should be a 
relevant, perhaps even decisive, consideration in allocating responsibility in situations where 
multiple actors contribute to harm. [footnotes omitted]1733 

As responsibility in the legal sense cannot exist in the absence of obligations, it is 

perhaps more crucial to take a step back and to recognize that without first linking power to 

obligations, the task of linking power to responsibility in the legal sense is not consequential. 

The following de lege ferenda proposal builds on the valuable scholarship 

challenging both territoriality and State-centrism in international human rights law. Because 

the specific focus of the proposal is on children’s rights, it does so by reference to the core 

principles underpinning a special children’s rights focus. 

7.3.1 Attribution of Obligations to CCLAs 

The fact that an actor, even though it is not a State actor, enjoys political or economic 

power on a domestic, regional or global scale, is a mark both of capacity and of the intent to 

participate in the global legal order, directly or indirectly. This participation may take the 

direct form of participation in law-making and standard-setting or it may take more indirect 

forms such as influence and impact. As Simons highlights, 

transnational corporate actors are the privileged insiders of the international legal system, 
playing key roles in the promotion, negotiation and drafting of these trade and investment 
regimes and enjoying remarkable success in resisting and avoiding the ‘imposition of new 
human rights norms on their structure and operations’ [footnotes omitted].1734 

As such, a powerful corporation or financial institution participates in the global legal 

order, motivated by its interests and enabled by the privileges it enjoys due to the current 

asymmetric structure of the international legal order, with the intent to create outcomes 

favourable to its operational purpose. In the case of corporate actors, this operational 

purpose is based on profit-making considerations. In the case of CLAs, this purpose may be 

                                            
1733 Nollkaemper, “Power and Responsibility”, SHARES Research Paper 42, 2014, ACIL 2014-22, 2. 
1734 Simons, “International law’s invisible hand and the future of corporate accountability”, supra note 1710, 33. 
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linked to promoting a certain type of economic order (for instance, free trade) or certain 

types of economic policies (for instance, neoliberal policies). These CCLAs are able to 

benefit from the structures of international trade and investment that are protected by 

international law but do not assume corresponding duties under international human rights 

law. The basis for attributing direct human rights and children’s rights obligations to CCLAs 

is thus their participation in the international legal order with the intent to benefit from 

interactions underlying this participation.  

In summary, CCLAs should incur legal obligations, including direct human rights 

obligations by participating in setting the rules of the game, by engaging in practices 

favourable or detrimental to the realization of human rights and by exerting influence on 

other actors (State and non-State) with the intent and the purpose to benefit from such 

influence. The obligations borne by these actors are, however, circumscribed to reflect the 

domains of their participation in the legal order. Participation is an indication of a given 

actor’s consent to be brought within the realm of international law as regards the regulation 

of its activities and decisions. 

7.3.1.1 Obligation to Respect Children’s Rights as the universal minimum obligation 

The obligation to respect children’s rights is a universal minimum obligation for all 

participants in international law, meaning that it is the lowest threshold of obligation that any 

participant incurs by virtue of participating in the legal process. There are no circumstances 

in which the violation of children’s rights or any other human rights by any State or non-State 

actor, any international organization or any individual could be considered lawful. This is 

comprised by the limited respect obligation, which is a negative obligation, colloquially 

expressed by the ‘do no harm’ axiom. The obligation to respect children’s rights extends not 

only to the acts but also to the omissions with foreseeable effects that present a risk for the 

violation of children’s rights.1735 This comprehensive respect obligation entails so-called 

positive obligations such as the elaboration of policies and frameworks for children’s rights 

by a given actor in guiding its conduct and operations. 

The minimum obligation to respect is placed equally on all participants, State and 

non-State alike. For States, this minimum obligation means that States must respect 

children’s rights within their territory and extraterritorially. As such, there is no primary and 

secondary duty-bearer in the context of the respect obligation, although there may be 

                                            
1735 On this point, the guidance provided by the Maastricht Principle No. 13 on the Obligation to avoid causing 
harm that “Uncertainty about potential impacts does not constitute justification for such conduct” should serve to 
strengthen the requirements of the obligation to respect. 
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differentiation at the level of the attribution and distribution of responsibility for violations of 

respect obligations. 

The practical implication of the universal respect obligation is that CCLAs must 

respect children’s rights (in the limited and the comprehensive senses) without restrictions 

with respect to their operations, decisions and interactions. This premise entails CCLAs 

respecting children’s rights wherever they operate, within all their ventures, decisions and 

policies as well as in all business interactions. The positive component of the obligation to 

respect is especially pertinent for CCLAs. For States, what is required within the context of 

their children’s rights obligation is clearly set out in the CRC as well as any domestic 

legislation on children’s rights and given further meaning by the work of the CRC Committee 

through its GCs and Concluding Observations. For CCLAs, however, before the children’s 

obligations can be discharged, the content of these obligations must be set out in relevant 

policies and frameworks given that CCLAs are not party to children’s rights conventions and 

as there is usually no explicit domestic regulation on children’s rights to which CCLAs must 

conform from the onset. The identification of children’s rights provisions and their content 

relevant for a given corporate or corporate-like actor and the ex ante assessment of 

children’s rights impacts that go into the development of a children’s rights policy and 

implementation framework are thus a component of the respect obligation as opposed to the 

protect obligation.     

With respect to the four core principles of best interests, survival and development, 

due deference and evolving capacities informing children’s rights (as identified in Chapter 2), 

the obligation to respect in the limited sense means that CCLAs should not take any 

decisions, make any policies or engage in any activities that may adversely affect the 

survival and development of children or in line with due deference, impede in any way the 

capacity of parents, legal guardians or other caretakers to undertake their care duties 

towards children. The comprehensive obligation to respect requires that CCLAs take into 

account the best interests of the child and children’s evolving capacities in the preparation of 

children’s rights policies and an implementation framework. In addition, children’s best 

interests should be the leading rationale behind designing children’s rights impact 

assessments. Frameworks for the implementation of children’s rights policies should seek to 

address children as rights-holders and involve children in line with their evolving capacities.  

The designation of a universal minimum obligation of respect, which is also incumbent on 

CCLAs, is based on a couple of factors related to the CRC: the near universal coverage 

owing to nearly global ratification, and the diversity of addressees of children’s rights 

obligations in the Convention.  
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7.3.1.1.1 Near universal coverage 

Children’s rights codified in the CRC have achieved almost universal ratification, 

notwithstanding that the Convention is a younger instrument than many other key global 

human rights treaties. The CRC has been signed by all States in the world and has been 

ratified by all States with the exception of the United States, totalling 196 States at present. 

1736 It is worth noting that the US has signed and ratified two OPs to the CRC: OPAC and 

OPSC (both ratified on 23 December 2002) although it has not ratified the CRC, which it 

signed in 1995 under the Presidency of Bill Clinton. 

In practice, almost all corporate actors will be either domiciled or operating in the 

territory of a State party to the CRC, or both. The direct attribution of children’s rights 

obligations to corporate actors does not necessitate their implementation directly at the 

international level through a binding legal instrument, but could also occur through the 

implementation of international children’s rights norms at the domestic level either in host 

States or home States. 

The children’s rights provisions of the CRC have been making their way into court 

decisions even in the US, the sole non-ratifier of the CRC. In order to be able to invoke its 

provisions, judges in the United States began as early as 1994 to argue that the CRC had 

attained customary international law status.1737 More recently, the US Supreme Court cited 

the worldwide acceptance of the prohibition of juvenile death penalty under CRC Article 37 in 

Roper v. Simmons (2005) and found the juvenile death penalty unconstitutional.1738 The US 

Supreme Court claimed that the US had been left alone in the international community in its 

effort to retain the death penalty for minors and concluded: 

It does not lessen our fidelity to the Constitution or our pride in its origins to acknowledge 
that the express affirmation of certain fundamental rights by other nations and peoples 
simply underscores the centrality of those same rights within our own heritage of 
freedom.1739 

What is noteworthy is that the Supreme Court decision did not restrict the scope of 

these rights to the prohibition of juvenile death penalty and left the door open for other 

children’s rights provisions and fundamental rights to be considered universal as long as 

                                            
1736 South Sudan ratified the CRC on 4 May 2015 (CRC Committee, “UN Committee hails South Sudan’s 
ratification of Convention on the Rights of the Child”, 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15919&LangID=E, Geneva, 4 May 2015). 
1737 John L. Kane, Jr. “Dissenting” in Sadeghi v. INS, 40 F.3d 1139, 1147, 10th Cir. 1994; U.S. Court of Appeals, 
2nd Cir. Nicholson v. Williams, 203 F. Supp. 2d 153, 234, E.D.N.Y., 2002; U.S. District Court for the Eastern 
District of NY. Beharry v. Reno, 183 F. Supp. 2d 584, 600-01, E.D.N.Y., 2002. 
1738 Elizabeth Bartholet, “Ratification by the United States of the Convention on the Rights of the Child: Pros and 
Cons from a Child’s Rights Perspective”, 633 The ANNALS of American Academy of Political and Social Science 
80, Special Issue, The Child as Citizen (2011), January 2011, 5. 
1739  Supreme Court of the United States, Roper v Simmons, (03-633) 543 U.S. 551, 2005, 24-25, 
http://www.supremecourt.gov/opinions/04pdf/03-633.pdf.  
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global commitments undertaken by an overwhelming majority of States and their relevant 

practice reflected as such. As a consequence, children’s rights standards that enjoy 

worldwide acceptance reflected by practice would be applicable even to a US-domiciled 

company only operating in the US, not only through the OPs to which the US is party but 

also through the Convention itself, as an expression of the children’s rights standards 

espoused by the international community to which US is a member. 

While universal ratification may not immediately mean that children’s rights have 

attained customary international law status, it is important nonetheless to point out that there 

is no categorical contestation of children’s rights from State parties that would impede some 

of the most fundamental children’s rights provisions from evolving into custom. The evolution 

of a norm into customary international law has traditionally been based on two conditions: 

“general and consistent” State practice and opinio iuris or the following of this practice “out of 

a belief of legal obligation”.1740 As Skogly notes, the (State) practice condition of customary 

international law may be problematic in the case of human rights law or other fields of law 

that seek to regulate behaviour: “the need to alter state behaviour makes it hard to determine 

customary international law based on state practice”.1741  

A number of regional human rights systems have been engaging with the CRC, in 

their jurisprudence as well as their advisory opinions. In response to a request by the 

IACmHR, the IACtHR pointed in 2002 to “opinio iuris comunis” around the CRC: 

The Convention on the Rights of the Child has been ratified by almost all the member States 
of the Organization of American States. The large number of ratifications shows a broad 
international consensus (opinio iuris comunis) in favor of the principles and institutions set 
forth in that instrument, which reflects current development of this matter. It should be 
highlighted that the various States of the hemisphere have adopted provisions in their 
legislation, both constitutional and regular, regarding the matter at hand; the Committee on 
the Rights of the Child has repeatedly referred to these provisions.1742 

The ECtHR also concluded in Sahin v Germany that the children’s rights standards 

contained in the CRC were of a universal nature: 

The human rights of children and the standards to which all States must aspire in realising 
these rights for all children are set out in the United Nations Convention on the Rights of the 
Child. […] The convention spells out the basic human rights that children everywhere – 
without discrimination – have: the right to survival; to develop to the fullest; to protection 
from harmful influences, abuse and exploitation; and to participate fully in family, cultural 

                                            
1740  Anthea Elizabeth Roberts, “Traditional and Modern Approaches to Customary International Law: A 
Reconciliation”, American Journal of International Law, Vol. 95, No. 4, 2001, 757. 
1741 Sigrun Skogly, Beyond National Borders: States' Human Rights Obligations in International Cooperation, 
Intersentia, 2006, 109-110, Footnote 433. 
1742 IACtHR, Advisory Opinion 17: Advisory Opinion on the Juridical Condition and Human Rights of the Child 
(OC-17/2002) requested by the IACmHR, 28 August 2002, para 29, 
https://www1.umn.edu/humanrts/iachr/series_A_OC-17.html. 
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and social life. It further protects children's rights by setting standards in health care, 
education and legal, civil and social services.1743 

Acquiring customary international status may yet be elusive for the CRC. The 

references to its customary status by judges in the US may be more linked to creative 

judicial thinking for invoking its provisions in a country that is not party to it than to its 

widespread recognition as customary international law. Nonetheless, if the designation of 

human rights norms as customary international law were to be based on modern 

conceptions of custom, emphasizing opinio iuris1744, there may be grounds to support the 

inclusion of certain children’s rights norms embodied in the CRC into custom.   

7.3.1.1.2 Diversity of recognized duty-bearers 

As previously discussed, the CRC sets out not only the State to individual child 

relationship but also the relationship of the child and his rights vis-à-vis and alongside the 

child’s parents, extended family and community.1745 Hence, the argument that the provisions 

of the CRC create obligations exclusively for States parties and do not recognise other types 

of duty-bearers (be they private individuals, parents, or business enterprises) does not hold 

ground. In fact, CRC Committee GC 15 affirms the existence of “[a] wide range of different 

duty bearers” with a special emphasis on parents and caregivers.1746 In fact, the Committee 

insists that the full realization of children’s right to health is dependent on the involvement of 

all duty-bearers and that “relevant stakeholders” in this endeavour include “governmental 

and non-governmental partners, private sector and funding organizations”.1747 The CRC 

Committee contends that States are under an obligation of facilitation of the involvement of 

all duty-bearers in the realization of children’s right to health by ensuring that they “have 

sufficient awareness, knowledge and capacity to fulfil their obligations and 

responsibilities”.1748   GC 15, as it is addressed to States, does not place direct obligations 

on the enumerated stakeholders but a direct obligation on the State for the facilitation of the 

full realization of the right in question. A contemporary reading of the Convention and its 

interpretation by the Committee suggests that States have the full range of respect, protect 

and fulfil obligations for children’s rights but that the obligations contained in the Convention 

and given context and content by the Committee may be imposed on other types of actors 
                                            
1743 ECtHR, Sahin v. Germany, Application No. 30943/96, 8 July 2003, paras 39-40. 
1744 For a discussion of traditional versus modern custom, see: Roberts, “Traditional and Modern Approaches to 
Customary International Law”, supra note 1740, 759-760. 
1745 See CRC Articles 5 (responsibilities, rights and duties of parents or, where applicable, the members of the 
extended family or community), 18 (primary responsibility of parents/legal guardians for the upbringing and 
development of the child) and 27 (primary responsibility of parents and others to secure adequate conditions of 
living). 
1746 CRC Committee, GC 15, supra note 817, para 6.  
1747 CRC Committee, GC 15, supra note 817, para 6. 
1748 CRC Committee, GC 15, supra note 817, para 6. 
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(duty-bearers) in so far as their practices and/or policies affect or have the potential to affect 

the enjoyment of children’s rights. CRC Committee’s GC 16, on the other hand, also 

addresses international organisations directly by noting that they “should have standards 

and procedures to assess the risk of harm to children in conjunction with new projects and to 

take measures to mitigate risks of such harm”.	1749 

7.3.1.1.3 Application to Case Illustrations 

The universal respect obligation requires all CCLAs to have children’s rights policies 

in place applicable to the entire range of their business ventures, decisions, policies and 

interactions outlining the risks they are likely to encounter, setting out relevant risk 

prevention and mitigation measures, having clear implementation guidance, acting so as to 

prevent harm from occurring and foreseeing remediation for harm when it is not able to be 

prevented. Furthermore, in line with the comprehensive respect obligation, CCLAs have to 

take reasonable steps to identify risks of children’s rights violations linked to their business 

ventures so as to prevent contributing to violations, as underscored by the UK NCP in Global 

Witness v. Afrimex. In addition, CCLAs cannot claim ignorance of circumstances related to 

their business ventures and relationships until and unless they have assessed risks 

meticulously and effectively and taken steps to prevent or mitigate these risks. This is largely 

in line with the UK NCP’s assessment in RAID v. DAS Air as analysed in Section 6.4.1.2, 

which amounts to the position that a company with regular operations and business 

presence in a given context could not claim to be unaware of the political or economic 

circumstances in that context. The universality of the respect obligation allows us to move 

beyond constraints such as a direct business relationship as required by the OECD 

Guidelines or the magnitude test for business transactions as applied by the German NCP in 

ECCHR v. Otto Stadtlander. In practical terms, business enterprises involved in trading, 

manufacturing or retail of any products that contain cotton or the 3TG would need to assess 

their supply chains to uncover the risks related to children’s rights, including whether are 

directly or indirectly sourcing from locations such as Uzbekistan or Eastern DRC, where 

children’s rights violations linked to labour conditions or conflict have been widely 

documented. If such risks are found to be consequential, relevant prevention or mitigation 

measures must be taken. In extreme cases where such measures do not yield results, 

disengagement from business ventures with foreseeable risks of adverse children’s rights 

impacts should take place. 

                                            
1749 CRC Committee, GC 16, supra note 349, para 48. 
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Furthermore, the universal obligation to respect children’s rights overcomes 

limitations linked to the inadequate treatment of concerns linked to economic, social and 

cultural rights in the self-regulatory frameworks of most CLAs that result in the invisibility of 

violations, as materialised in the Bujagali case with respect, for instance, to the right to 

primary education. In line with the duty to use children’s rights specific principles in carrying 

out the comprehensive respect obligation, in cases like the Bujagali, resettlement policies 

would have to take children’s best interests as well as survival and development into 

account, thereby preventing or limiting adverse impacts inter alia on schooling or healthcare. 

In addition, in taking children’s evolving capacities and due deference principles into 

account, CCLAs involved in projects would need to hold consultations with children mature 

enough to express their views as well as parents in preparing ex ante children’s rights 

impact assessments.  

7.3.1.2 Moving beyond the Minimum: Obligation to Protect 

Moving beyond the minimum obligation to respect requires a careful examination of 

how each participant in the legal process may be construed to have a farther-reaching role 

than respecting children’s rights in the limited and comprehensive senses. 

The obligation to protect children’s rights is based on the capability on the part of a 

given actor to influence the behaviour of another actor to prevent that actor from violating 

children’s rights through persuasion, dissuasion, compulsion or pressure based on its 

economic leverage within its domains of activity. This is where the idea of differentiated 

children’s rights obligations depending on the type and operational scope of the duty-bearer 

becomes pertinent. In this regard, Ratner was right to argue that “simply extending the 

state's duties with respect to human rights to the business enterprise ignores the differences 

between the nature and functions of states and corporations”1750 and corporate-like actors, 

by extension. Nonetheless, even if a direct replication of State obligations to be incumbent 

upon CCLAs is implausible, I reiterate what several others have already concluded: the 

scope of obligations for corporations and corporate-like actors is not limited to negative 

obligations.1751 

With respect to States, the ECtHR’s case law on the right to life (Article 2 of the 

Convention) highlights that the obligation to protect has two components: enacting 

appropriate legislation and elaborating policies, and the implementation of the said 

                                            
1750 Ratner, “Corporations and Human Rights”, supra note 1704, 493. 
1751  Jagers, De Schutter and Vandenbogaerde are examples. (Nicola Jägers, Corporate Human Rights 
Obligations: In Search Of Accountability, Intersentia, 2002; Olivier de Schutter, “Corporations and Positive Duties 
in the Area of Economic and Social Rights”, CRIDHO Working Paper, 2013/7, 2013; Vandenbogaerde, Towards 
Shared Accountability, supra note 507.) 
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legislation and policies.1752 In addition, when State parties know or “ought to have known at 

the time of the existence of a real and immediate risk”, they are required to take additional 

operational measures to avoid that risk.1753 For CCLAs, the formation of relevant children’s 

rights policies and ex ante children’s rights impact assessments are covered under the 

respect obligation as explained above. The implementation of these policies, on the other 

hand, is the central component of the obligation to protect. Furthermore, the obligation to 

protect requires that ex post children’s rights impact assessments be conducted as a means 

to ensure that the activities and decisions of CCLAs have not resulted in children’s rights 

violations, or if they have, that this does not continue or be repeated and that violations are 

duly remedied.  

Businesses have the obligation to protect children’s rights vis-à-vis inter alia sub-

contractors and suppliers, and financial institutions have the obligation to protect children’s 

rights vis-à-vis inter alia co-financiers and recipients of funding. This obligation to protect is 

based on its participation in business ventures with possible children’s rights impacts. The 

protect obligation is triggered once CCLAs make the decision to engage in a venture, 

whereby demonstrating their capacity and intent to participate in and benefit from this 

venture. The protect obligation is based on ensuring that ventures and business interactions 

by a CCLA do not enable another entity (such as a subsidiary, a sub-contractor, a financial 

intermediary or a State) to do harm or to continue doing harm. In sum, CCLAs have the 

obligation to protect children’s rights in all ventures and business interactions.1754  This 

obligation need not presuppose, contrary to what has elsewhere been argued, a “prior link 

between the individual [rights holder] and the duty-bearer”.1755 As such, CCLAs have an 

obligation to protect the rights not only of children to whom they are already linked by virtue 

of participation in a business venture or interacting with another entity (independent of the 

identity of this entity) but also of children who may foreseeably or likely be impacted by the 

broader scope of their operations. 

Given the specific case made for a heightened duty for children’s rights, CCLAs need 

to take a child-rights sensitive approach to obligations. This means, firstly that, the obligation 

to protect should be carried out in line with the best interests of children that may be affected 

in activities and through business relationships, and due regard for these children’s survival 

and development. Secondly, the principle of children’s survival and development should be 

                                            
1752 ECtHR, Osman v. the UK (Judgment), 28 October 1998, para 115.  
1753 ECtHR, Osman v. the UK (Judgment), para 116. 
1754 This is largely in line with the proposal by Vandenbogaerde in linking positive obligations to activities and 
action by businesses and IFIs, although it distinguishes obligations differently, along negative and positive lines. 
(Vandenbogaerde, Towards Shared Accountability, supra note 507, 293.) 
1755 Vandenbogaerde, Towards Shared Accountability, supra note 507, 293. 
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understood in the broadest and most holistic way possible (in line with CRC Committee’s GC 

5). Especially for businesses that are involved in ventures presenting a high-risk of 

implication in negative children’s rights impacts, the principles of best interests of the child 

and his/her survival and development create a heightened obligation of care and protection. 

Thirdly, the due deference principle dictates that children’s rights should be protected by 

CCLAs within their activities and in their business relationships inter alia by ensuring that 

parents and caregivers are enabled to carry out their duties of providing and caring for 

children. Finally, in line with the principle of evolving capacities, CCLAs are required to 

ensure that children are able to exercise their agency rights and are not impeded from doing 

so by other actors with which these CCLAs have a business relationship.  

Although CCLAs have an obligation to respect children’s rights on a par with States, 

their protect obligation is not of an equal scale with State actors. In this respect, the 

distinction in terms of the contents of the obligation to protect in contrast to the obligation to 

respect lies in the protect obligation being circumscribed to a given entity’s scope of 

operation and to its business interactions. For instance, a company may not be reasonably 

asked to serve as a public agency for child protection unless these functions have been 

privatized and carried out by the said company. Even in such cases, the obligation to protect 

would be covered within the ventures and business interactions of that company. As a 

practical example, both a private multinational adoption agency and an advertisement 

agency would have the obligation to protect children’s rights within their ventures and in all 

business interactions. Yet, this obligation would entail very different content for the two 

companies in practice. The adoption agency would have to undertake wider ranging actions 

and even incur more comprehensive duties (for instance, the protection of children in birth 

environments as well as adoptive environments) by virtue of its more direct involvement with 

children, whereas the advertisement agency might have more specific areas of focus (for 

instance, children as consumers) and more limited business interactions (with product 

manufacturers).  

Because CCLAs lack a legitimate public-interest mandate to protect children’s rights 

outside of their scope of operation and business interactions, demanding them to remodel 

their operations and strategies to protect children’s rights from encroachment by other actors 

beyond the relevant business scope would transcend the reasonable obligation that can be 

expected of CCLAs. In practice, this would mean for instance that the aforementioned 

advertisement agency has an obligation to consider the best interests of children when it 

takes on clients (to ensure that the service or product to be advertised has not caused 

children’s rights violations during its production, i.e. due diligence) and when it designs ads 
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and proposes a dissemination strategy to its clients (to ensure that its services do not result 

in children’s rights violations when used by the client especially as regards children or 

families as consumers).  

The obligations to respect and protect children’s rights, within the bounds 

enumerated in Section 7.3.1, are applicable to all businesses, irrespective of their size, 

composition, structure or sector. Issues of ownership and association structure of a company 

do not play a role in determining whether that company has children’s rights obligations in 

the first place.1756 As a principle, all companies set up as separate entities within the same 

conglomerate structure or outside would individually and equally be children’s rights duty-

bearers. Furthermore, these obligations are not linked to a particular attribute of a company 

(such as its being a multinational or a transnational one). Ownership and association 

structure or the links with sub-contractors or suppliers are relevant considerations only in the 

attribution of responsibility if and when a company is allegedly implicated in breaches of their 

children’s rights obligations. It is also at the stage of attribution and distribution of 

responsibility that a company’s relationship with the rights-holders becomes important. 

Especially when this relationship is not visibly clear or direct, the contribution of a given 

corporate entity to a violation ought to be substantiated through the inspection of the links it 

has with other corporate or public entities or individuals that are directly involved in the 

wrongdoing. The legal complexities surrounding corporate ownership and association 

structures are analysed in more detail under the Attribution of Responsibility to corporate 

actors. 

CCLAs have a duty to use their influence and leverage in discharging their obligation 

to protect with respect to their ventures and business interactions to prevent third parties 

from interfering with children’s rights, whether this influence and leverage is exercised on 

another non-State actor or a State. Even if their de jure mandates do not cover the extent of 

their de facto activities, CCLAs still incur the obligations to protect children’s rights within the 

entire spectrum of these de facto activities. As Kingsbury notes, 

The powers and mandate conferred on an organization by its constitutive instruments are 
the basis for its action and for limiting its action, but these can be subject to extension 
through the legal doctrines of inherent and attributed and implied powers, through creative 
interpretation of the mandate, and through practice as supported by or acquiesced to by 
member states or other relevant actors.1757 

                                            
1756 This is contra the conclusion of the 2005 Report of the OHCHR, which states: 
“Defining the boundaries of business responsibility for human rights therefore requires the consideration of other 
factors such as the size of the company, the relationship with its partners, the nature of its operations, and the 
proximity of people to its operations.” (OHCHR, supra note 1772) 
1757 Benedict Kinsgbury, “Introduction: Global Administrative Law in the Institutional Practice of Global Regulatory 
Governance” in Cissé, Bradlow and Kingsbury (eds), International Financial Institutions and Global Legal 
Governance, The World Bank Legal Review, Volume 3, The World Bank, 2012, 12. 
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Bradlow has also argued that “individuals, at a minimum, are entitled to expect that 

the IFIs respect and protect their social, economic and cultural rights, such as rights to 

housing, health care, education, jobs, and security” on the basis of customary international 

law, including the UDHR, which is applicable to IFIs in their treatment of individual rights-

holders.1758  

The duty to use influence and leverage does not equal the attribution of children’s 

rights obligations to CCLAs in their “spheres of activity and influence” as was suggested by 

the UN Norms.1759 The UN Norms would attribute the full range of State obligations to 

corporate actors in every relationship –business or otherwise- that could be a venue for the 

exercise of influence.1760 The current proposition attributes the obligations to respect and 

protect children’s rights to CCLAs within their ventures and business relationships. The duty 

to exercise influence and leverage as permitted by capabilities is one indispensable 

expression of the obligation to protect children’s rights and is circumscribed by the scope of 

operations and business interactions of the corporate or the corporate-like actor in question. 

For instance, the CRC Committee’s GC 16 articulates a duty on international organisations 

to “put in place procedures and mechanisms to identify, address and remedy violations of 

children’s rights in accordance with existing international standards including when they are 

committed by or result from activities of businesses linked to or funded by them”.1761 

The use of influence and leverage in business relationships pertaining to their 

activities is a necessary condition to discharge of the duty to protect children’s rights, it may 

not be a sufficient condition depending on the resources of the corporate or corporate-like 

actor in question. This is to say that some CCLAs with greater resources and de jure 

capabilities may be held to higher standards as regards the results of their attempted use of 

leverage and influence.  

States, on the other hand, always have an obligation to protect children’s rights. This 

obligation is an absolute obligation within their territory and also as regards the domestic and 

extraterritorial activities of private actors domiciled or incorporated in their territory. As noted 

by Vandenhole, the Maastricht Principles have for instance envisaged the obligation to 

                                            
1758 Bradlow, “The Reform of the Governance of the IFIs: A Critical Assessment”, in Cissé, Bradlow, and 
Kingsbury (eds), International Financial Institutions and Global Legal Governance, supra note 1757, 47 – 48. 
1759 Sub-Commission on the Promotion and Protection of Human Rights, “Norms on the Responsibilities of 
Transnational corporations and Other Business Enterprises with Regard to Human Rights”, UN Doc 
E/CN.4/Sub.2/2003/12/Rev.2/2003, para 1. 
1760 This vision was heavily criticized and eventually discarded during the mandate of John Ruggie in a number of 
instances. (See: UN Framework, supra note 561, para 4; SRSG John Ruggie, “Summary of five multi-stakeholder 
consultations”, UN Doc A/HRC/8/5/Add.1, 2008, para 137.)  
1761 CRC Committee, GC 16, supra note 349, para 48. 
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protect to encompass “an obligation to regulate, to influence and to cooperate”.1762 Beyond 

their borders, States have an obligation to protect children’s rights to the maximum of their 

ability to exercise influence and leverage within legal bounds. In practical terms, this would 

mean that States have an obligation to use whatever legal means at their disposal (legal, 

economic, political) to protect children’s rights extraterritorially, to the best of their ability. The 

emphasis on ‘influence and leverage within legal bounds’ serves to ascertain that the 

arguments for the protection of children’s rights or human rights more broadly are not 

employed as pretexts for actions or decisions that may otherwise be considered unlawful, 

such as sanctions and interventions.  

7.3.1.2.1 Application to Case Illustrations 

The de lege ferenda expression of the protect obligation means that CCLAs have a 

duty to use their influence and leverage to protect children’s rights within their scopes of 

operation and in business interactions. The Italian NCP’s assessment of due diligence in 

textile and garment supply chains is particularly suitable in putting the protect obligation into 

perspective: a corporate actor assessing risks of human rights violations in the context of its 

business relationships would have an obligation to use its leverage to induce a change in the 

behaviour of the party violating human rights, even when there is no contribution to the 

violation itself on the part of that corporate actor (supra Section 6.4.1.2.1). Accordingly, both 

cotton trading companies and retailers that identify the possibility of cotton produced by 

forced child labour entering their value or supply chains have an obligation to use their 

leverage and influence to prevent the violations. In general terms, the use of leverage and 

influence may entail the use of positive reinforcement to change the behaviour of violators, 

for instance, by giving them incentives or the use of more coercive or deterrent measures 

such as boycotts. In the Uzbek case, the effectiveness of the boycott in getting younger 

children off cotton fields is evidence of how the collective use of leverage may induce a 

change of conduct when supported by a critical mass of actors. This being said, Uzbekistan 

case is unique in that the violation can be clearly traced to the conduct of one actor, whose 

actions determine whether the violation continues. In the DRC case, on the other hand, a 

boycott may not be the best means to protect children’s rights.  For instance, in Global 

Witness v. Afrimex, the UK NCP noted the failure of Afrimex to take measures to influence 

the supply chain in addition to its failure to act with due diligence in ensuring that minerals 

sourced from mines using child or forced labour did not enter its supply chain (supra Section 

6.4.1.2.1). When the circumstances resulting in the violations cannot be directly traced to or 
                                            
1762 Vandenhole, “Obligations and responsibility in a plural and diverse duty-bearer human rights regime”, supra 
note 503, 122. 
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controlled by one actor, as in the DRC minerals case, leverage and influence may be put to 

more effective use through engagement with local stakeholders and work on grassroots 

solutions. 

The protect obligation that is incumbent upon CLAs would mean that in addition to 

refraining from funding projects that might contribute to ongoing violations of children’s rights 

or human rights, such as forced labour, these actors must employ all means at their disposal 

to guarantee the protection of human rights and children’s rights in context of the projects, 

programmes and policies they support (technically or financially). Returning to the case 

illustrations, the protect obligation means that development finance institutions such as the 

WB or its regional counterparts must use their leverage and influence vis-à-vis borrower 

countries or private sector clients in ensuring that these actors do not breach their human 

rights obligations. The use of leverage and influence may include making financing 

contingent upon a borrower’s design of processes and procedures to guarantee respect for 

children’s rights in line with the principles of best interests, survival and development, due 

deference and evolving capacities. In the context of the Uzbek case, for instance, ADB’s 

protect obligations entails looking beyond the respect of labour standards in the irrigation 

project and taking necessary measures to ensure that forced labour did not take place in 

fields served by the irrigation project. In the Bujagali case, the WBG’s protect obligation 

would require its much closer oversight of the first project sponsor AES and the subsequent 

sponsor BEL to ensure that resettled populations, including children, were able to have their 

livelihoods restored and rights guaranteed without delay. 

7.3.1.3 Obligation to Fulfil 

The obligation to fulfil children’s rights is one that presupposes a different type of 

participation in the legal process: one that requires the duty-bearer to have a legitimate 

public interest mandate. States clearly have this public interest mandate both with respect to 

right-holders within their borders and beyond through their role as both the builders and the 

implementers of international and regional human rights protection regimes. For CCLAs, 

however, a distinction needs to be drawn between business enterprises and 

international/regional financial institutions on the basis of their mandate, in the broader 

sense of the term. At this stage, the specific attributes of each type of participant become 

important determinants for the attribution of the obligation. While business cannot habitually 

be considered public interest entities, there are conditions – demarcated by their mandates- 
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under which regional and international financial institutions may assume functions with public 

interest outcomes.1763 

It is uncontested that States always have an obligation to provide for the realisation 

of human rights within their territory. This obligation to provide is one that allows progressive 

realisation with respect to economic, social and cultural rights, as per ICESCR Article 2.1. 

Likewise, progressive realisation is permitted under the CRC in the context of the rights to 

health and education (Articles 24.4 and 28.1, respectively). More generally, CRC Article 4 

recognises that States Parties have the obligation to realise economic, social and cultural 

rights of children “to the maximum extent of their available resources” and “within the 

framework of international co-operation” when needed. As has been addressed in the case 

illustrations, the facility extended to States in the progressive realisation of economic, social 

and cultural rights is not unconditional. There are two important requirements with regards to 

how progressive realisation may be undertaken in practice. First of all, even in the context of 

rights subject to progressive realisation, States continue have immediate obligations, 

including minimum core obligations.1764 Secondly, there is an expectation that States Parties 

will work towards the full realisation of rights within a reasonable time frame, retaining their 

“specific and continuing obligation to move as expeditiously and effectively as possible 

towards the full realization”1765 by taking “deliberate, concrete and targeted” steps.1766 

The more progressive assessment of the state of the art, as achieved by the 

Maastricht Principles, would suggest that States have an obligation to facilitate/assist the 

realization of human rights territorially and extraterritorially. 1767  The obligation to 

facilitate/assist also comprises the duty to respond to requests for assistance within resource 

limits. Accordingly, a State has a duty to request international assistance in case it is unable 

to meet the resource requirements of the obligation to fulfil,1768 while other States have a 

corresponding duty to respond to requests for international assistance. 1769  While the 

Maastricht Principles represent expert opinion, the position adopted is based on the work of 

UN committees. The ESCR Committee noted in its GC 3 on the Nature of States Parties 
                                            
1763 McBeth has argued that “given the purposes of many such [international] organizations as public institutions”, 
“the positive duty to improve the realization of human rights within the organization’s mandate might be more 
justifiable” although such a characterization may not be readily embraced by all such organisations. (Adam 
McBeth, Every Organ of Society: The Responsibility of Non-State Actors for the Realization of Human Rights”, 
Hamline Journal of Public Law & Policy, Vol. 30, No. 1, 2008, 85.) 
1764 The ESCR Committee and the CRC Committee have clarified core obligations in the context of some of the 
rights contained in the ICESCR and CRC, respectively. (See: ESCR Committee, GC 3 on the Nature of States 
Parties Obligations, E/1991/23, 1991, para 10, ESCR Committee, GC 14, supra note 973, para 30, ESCR 
Committee, GC 13, supra note 991, para 57; CRC Committee, GC 15, supra note 822, para 73.) 
1765 ESCR Committee, GC 14, supra note 973, para 31. 
1766 ESCR Committee, GC 3, supra note 1764, para 2. 
1767 The Maastricht Principles, supra note 504, Principle 28. 
1768 The Maastricht Principles, supra note 504, Principles 34 and 35. 
1769 De Schutter et al., “ Commentary to the Maastricht Principles”, supra note 712, 1158-1159. 
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Obligations, that the mention of maximum available resources in the ICESCR refers to “both 

the resources existing within a State and those available from the international community 

through international cooperation and assistance”. 1770 Additionally, the UN CRC Committee 

has underlined in its GC 5 that:  

States need to be able to demonstrate that they have implemented ‘to the maximum extent 
of their available resources’ and, where necessary, have sought international cooperation.  
When States ratify the Convention, they take upon themselves obligations not only to 
implement it within their jurisdiction, but also to contribute, through international cooperation, 
to global implementation (…).1771 

Attributing the obligation to fulfil/provide to an entity that is not a State is more 

problematic, especially when these entities are of a private character. Echoing Ratner, the 

OHCHR remarked in 2005 that the human rights ‘responsibilities’ of businesses could not 

simply be a transfer of State obligations and would need to be “defined separately, in 

proportion to [their] nature and activities”.1772 Likewise, the former SRSG John Ruggie held in 

the UN Framework, that the responsibilities of businesses as “specialized economic organs, 

not democratic public interest institutions … cannot and should not simply mirror the duties 

of States”.1773 Private business enterprises are indeed geared for “profit maximization, not to 

assume broad-based welfare functions”. 1774  Olivier de Schutter compares States with 

corporations to point to attributes that States possess but corporations lack in the public 

domain: the exercise of sovereignty over a territory, the exercise of “jurisdiction over persons 

and assets”, the “power to tax and spend, and thus to provide public services”.1775  

The conclusion in this section is that businesses cannot as a general rule incur the 

obligation to fulfil children’s rights, either through providing or through facilitating/assisting. 

This being said, specialised obligations are incurred by businesses running privatised 

essential services such as healthcare, education, water and energy supply.1776 Although a 

business enterprise is not a public interest entity, if it is involved in providing services that 

are normally considered public services (for instance, adoption, education, healthcare), its 

duties can then mirror those of States. With respect to substantive rights, private actors must 

“deliver those goods and services that are essential to a decent life, in order to ensure that 
                                            
1770 ESCR Committee, GC 3, supra note 1764, para 13. 
1771 CRC Committee, GC 5, supra note 426, para 7. 
1772 OHCHR, “Report of the United Nations High Commissioner on Human Rights on the responsibilities of 
transnational corporations and related business enterprises with regard to human rights”, E/CN.4/2005/91, 15 
February 2005, para 27. 
1773 UN Framework, supra note 561, para 53. 
1774 Kinley and Tadaki, “From talk to walk”, supra note 515, 961. 
1775	Olivier de Schutter, “Corporations and Positive Duties in the Area of Economic and Social Rights”, Université 
Catholique de Louvain, CRIDHO Working Paper 2013/7, 2013, 8. 
1776	The CRC Committee has noted its concerns over the privatization of the provision and delivery of essential 
services and the potential fallout for children’s rights. See: CRC Committee, Day of General Discussion “The 
Private Sector as Service Provider and its Role in Implementing Child Rights”, 31st Session, CRC/C/121, 20 
September 2002; CRC Committee, GC 16, supra note 349, paras 16, 33, 34. 
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they are adequate and available and accessible to all” in situations where private actors take 

over public functions of “the delivery of education, housing, healthcare services or food” in 

full1777 or in part. The content of what is covered under the heading of essential goods and 

services may be more comprehensive for children given that impacts of deprivation are 

experienced differently by children, leading to long-term detriment (as elucidated in Chapter 

2). In line with the principle of survival and development, private actors that are providing 

services or goods normally considered public goods and services would be held to the same 

obligations required of States. The principles of evolving capacities and due deference also 

demand that private actors performing public functions either provide parents (or other 

caregivers, legal guardians) with the means to carry out their duties or facilitate the parents’ 

access to these means. De Schutter believes that human rights obligations of corporations 

need to be defined “commensurate with their ability to influence certain actors with whom 

they interact or certain situations over which they make decisions, that recognizes the 

important role they can play in the fulfilment of human rights”.1778 Although businesses do 

not have a general obligation to fulfil children’s rights, those that may find it in their interest or 

within their broader social mission to contribute to the fulfilment of human rights would not be 

precluded from doing so.  

Businesses that have made a legal commitment to rights-holders to facilitate or 

provide access to certain services in the context of a business venture should be considered 

as having assumed specific contractual obligations within the scope of their commitment. 

This is particularly relevant for businesses that undertake legal commitments to provide or 

facilitate access to certain services such as health, education or water, when they invest in a 

community, in exchange for the community’s consent for the investment. These contractual 

obligations may be explicitly or tacitly accepted by the business enterprise. Because 

businesses have enhanced obligations for children’s rights, in line with IACtHR’s view in 

Girls Dilcia Yean and Violeta Bosico v the Dominican Republic (supra Section 2.7), when 

such contractual obligations concern services to child rights-holders, they should be 

understood as fulfil obligations and guided by the relevant principles surrounding children’s 

rights obligations. 

CLAs are established with specific mandates that relate to the financing of 

programmes and projects with public interest purposes. These entities only have an 

obligation to fulfil in the meaning of the obligation to provide only within their de jure 

mandate. On the other hand, they incur an obligation to fulfil children’s rights in the form of 

                                            
1777	De Schutter, “Corporations and Positive Duties”, supra note 1775, 15.  
1778	De Schutter, “Corporations and Positive Duties”, supra note 1775, 11. 
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facilitation and assistance within their effective mandate. The effective mandate of regional 

and international financial institutions is evidenced not only by their founding agreements, 

which outline their de jure mandate but also by any subsequent intergovernmental and 

internal decisions taken by them or their constitutive member States in order to expand their 

initial mandate. The ICJ noted in the Legality of the Use by a State of Nuclear Weapons in 

Armed Conflict advisory opinion that international organizations did not “possess a general 

competence” and were “governed by the ‘principle of speciality’ … invested by the States 

which create them with powers, the limits of which are a function of the common interests 

whose promotion those States entrust to them”. 1779  The principle of speciality is what 

distinguishes an international organisation from a State in terms of the rights and duties 

assigned to it because these organisations will not ordinarily have all the political, economic 

and social resources at the disposal of State actors. On the other hand, the ICJ also drew 

attention to the general acceptance of international organizations’ exercise of ‘implied’ 

powers, those “subsidiary powers which are not expressly provided for in the basic 

instruments which govern their activities” but are needed for the organizations to “achieve 

their objectives” in line with “the necessities of international life”.1780 In fact, in line with their 

effective mandate, CLAs do have specialised resources that are geared towards facilitating 

and assisting States in the fulfilment of human rights. 

The WB Articles of Agreement, for instance, give the Bank legal authority to act in the 

“reconstruction and development of territories of members” through capital investments, “to 

promote foreign investment” through guarantees, co-financed loans, private investment, “to 

promote the long-range balanced growth of international trade” again through investment “for 

the development of the productive resources of members, thereby assisting in raising 

productivity, the standard of living and conditions of labour in their territories”.1781 As such, 

the Articles of Agreement accord the WB the mandate to assist in raising the standard of 

living and conditions of labour in the territories in which it operates. Within the activities that 

are undertaken by the WBG, it would thus incur the obligation to fulfil through assisting 

States to realise human rights and labour rights. 

The Agreement Establishing the ADB, on the other hand, only mentions the 

“foster[ing of] economic growth and co-operation in the region of Asia and the Far East”,1782 

                                            
1779	ICJ, Legality of the Use by a State of Nuclear Weapons in Armed Conflict Advisory Opinion, 8 July 1996, para 
25. 
1780	ICJ, Legality of the Use by a State of Nuclear Weapons in Armed Conflict Advisory Opinion, supra note 1779, 
para 25. 
1781  The WBG, Articles of Agreement of the IBRD, “Purposes”, Article 1, 
http://siteresources.worldbank.org/EXTABOUTUS/Resources/ibrd-articlesofagreement.pdf.  
1782  ADB, “Agreement Establishing the Asian Development Bank”, Article 1 “Purpose”, 
http://www.adb.org/sites/default/files/institutional-document/32120/charter.pdf. 
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through the promotion of investment “of public and private capital” and the financing of 

development projects.1783 The ADB is also tasked with meeting request from member States 

“to assist them in the coordination of their development policies and plans” and “to provide 

technical assistance for the preparation, financing and execution of development projects 

and programmes”.1784 As such, it is mandated to play an active facilitation and assistance 

role in State formulation of development programs, plans and policies and would 

correspondingly be required to act in accordance with the State’s obligation to fulfil the 

human rights of those concerned by the development programs, plans and policies in 

question. Furthermore, in terms of subsequent internal decisions, the ADB has entered into 

a Memorandum of Understanding with UNICEF, UN’s leading children’s rights agency in 

2010.1785 This MoU is guided inter alia by a common interest in “[l]ong-term sustainable 

approaches to investment in children [that] are needed to eliminate intergenerational poverty 

and associated inequity”.1786 Although the MoU does not reference children’s rights as such, 

it represents recognition on the part of the ADB that its mandate extends to activities with 

potential impact on children’s rights, which should be designed with a view to promoting 

these rights in development policy formulation in the face of intergenerational poverty and 

inequity. 

7.3.1.3.1 Application to Case Illustrations 

None of the case illustrations explored in this study include instances where business 

enterprises are running privatised essential services, which would give rise to specialised 

fulfil obligations. Nonetheless, the Bujagali case provides an interesting background to 

gauge the specific fulfil obligations of business enterprises. The facts of the case about the 

promises linked to the provision of electricity, clean water, schools and education are 

disputed (Section 5.1.2). Yet, if such promises were actually made to the project affected 

populations during consultations and if the consulted individuals were led to believe such 

promises to be commitments linked to the project, the businesses in question would incur a 

contractual obligation with respect to the realisation of these services to the extent of their 

commitment. Moreover, if commitments linked to the provision of a primary school under a 

UPE scheme that would be both physically and financially accessible were in fact made, 

these commitments would trigger the sponsors’ obligation to fulfil the access of children to 

                                            
1783	ADB, “Agreement Establishing the Asian Development Bank”, Article 2 “Functions” (i) and (ii). 
1784	ADB, “Agreement Establishing the Asian Development Bank”, Article 2 “Functions” (iii) and (iv). 
1785	ADB and UNICEF, “Memorandum of Understanding between the Asian Development Bank and the United 
Nations Children’s Fund (UNICEF), 23 September 2010, http://www.adb.org/sites/default/files/institutional-
document/33506/files/mou-unicef.pdf 
1786	ADB and UNICEF, MoU, supra note 1785, para 6 (c). 
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primary education under the conditions promised. For the WBG, which extended the pivotal 

financing to get the Bujagali project off the ground and carried out the impact assessment 

process, the fulfil obligation in relation to the Bujagali project includes assisting the State of 

Uganda in extending essential services to resettled populations. It should be noted, 

however, that the restoration of livelihoods to the pre-resettlement conditions is an 

expression of the CCLA’s obligation to respect and not of the obligation to fulfil.  

In the DRC minerals case illustration, although the WB’s de jure mandate does not 

entail a provide obligation for the rights of the children involved in artisanal mining, its 

obligation to fulfil human rights through facilitation and assistance may be undertaken 

through projects that seek to help domestic States in improving working and living conditions 

of artisanal miners and their families, such as the WB PROMINES project explored in 

Section 6.3.2.1. 

7.3.1.4 Summary: A de lege ferenda matrix of children’s rights obligations 

 STATES 
CCLAs 

Corporate Actors Corporate-like 
Actors 

RESPECT 
 

“Universal Minimum 
Obligation” 

Always 
 

(Both territorially & extraterritorially) 

Always 
 

(Wherever they operate, in all activities, 
decisions and policies as well as business 

relationships) 

PROTECT 

Always 
Absolute obligation territorially and as 

regards the domestic and 
extraterritorial activities of private 

actors domiciled/ 
incorporated in their territory 

+ 
To the maximum of their ability to 

exercise influence, leverage 
extraterritorially within legal bounds 

In their ventures and business interactions 
+ 

Duty to use leverage, influence 
 

FULFIL 

PROVIDE 

Always 
Minimum Core obligations/Immediate 

Obligations 
+ Progressive Realization within 

resource limits (Territorial) 
+ 

Requirement to seek assistance 

No general obligation 
[“specialised obligations” for 

businesses running 
privatised essential services 

such as healthcare, 
education, provision of 

water, etc., 
and based on legal 
commitments made 
concerning children] 

Within their 
de jure 

mandate 

FACILITATE
/ ASSIST 

Always 
+ 

Duty to respond to requests for 
assistance within resource limits 

No general obligation 
[“specialised obligations” for 

businesses running 
privatised essential services 

such as healthcare, 
education, provision of 

water, etc., and based on 
legal commitments made 

concerning children] 

Within their 
effective 
mandate 
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7.3.2 Distribution of Obligations 

Having established that CCLAs have differentiated children’s rights obligations 

alongside States, the next step in devising a de lege ferenda framework is the distribution of 

obligations among the numerous duty-bearers.  

The notion that the domestic State is the primary human rights duty-bearer, so 

central to many of the normative frameworks on extraterritorial obligations as well as the 

obligations of business and human rights, has to be duly scrutinized and re-evaluated. As 

Vandenhole notes, the “distributive allocation of human rights obligations among duty-

bearers” remains the “least developed” facet of standard-setting on transnational human 

rights obligations where 

[T]he primary obligation of the domestic State still seems to be the logical point of departure. 
Other States and non-State actors have complementary obligations. When complementary 
obligations apply simultaneously (eg the obligation to respect), they are called parallel. 
When obligations are only triggered due to the inability or unwillingness of the primary duty-
bearer, they are secondary or subsidiary. As to the distributive allocation of obligations to 
fulfil among other actors than the domestic State, we propose a differentiated human rights 
obligations regime based on an abstract system of allocation.	1787 

Vandenbogaerde has suggested, for instance, that the task of attributing and 

distributing obligations to non-State actors and extraterritorial States would be best served 

by scrapping the term ‘primary duty-bearer’ and designating the domestic State as the 

‘principal’ duty-bearer with “complementary obligations for foreign States and NSAs”.1788  

I also agree that the “primary versus secondary” discourse in distributing obligations 

is unhelpful at best and damaging at worst as it creates the impression that one set of 

obligations (the obligations of those actors called secondary or subsidiary duty-bearers) is 

subordinate to the other (the obligations of the primary duty-bearer). In fact, primacy in 

distribution –even as the law stands- is not a feature of the obligations themselves but of the 

circumstances of their discharge. The human rights and children’s rights obligations of 

CCLAs are not contingent upon the domestic State’s inability or unwillingness to live up to its 

own human rights and children’s rights obligations. Accordingly, obligations of 

(extraterritorial) States and CCLAs exist irrespective and independent of but in addition to 

domestic State obligations. This being said, it must be acknowledged that under many 

circumstances, the domestic State is best poised to achieve the respect for, protection and 

                                            
1787 Wouter Vandenhole, “Obligations and responsibility in a plural and diverse duty-bearer for human rights 
regime”, in Wouter Vandenhole (ed), Challenging Territoriality in Human Rights Law: Building Blocks for a Plural 
and Diverse Duty-Bearer Regime”, Routledge, 2015, 129. 
1788 He makes the apt point that obligations of businesses and international financial institutions as well as of 
extraterritorial States are not ‘latent’ obligations to be triggered in times of domestic State’s failure to live up to its 
obligations as the so-called primary duty-bearer. (Vandenbogaerde, Towards Shared Accountability, supra note 
507, 236 and 296). 
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fulfilment of rights for individuals and groups, owing to the control it exerts, the legislative 

and administrative tools at its disposal and its direct relationship with rights holders through 

residence and citizenship links. Thus, the domestic State remains the first locus for rights 

holders looking to demand and enforce their rights or seek accountability for violations. 

There are nonetheless scenarios where the domestic State may not automatically be 

considered the primary point of reference at least within its formally recognised territorial 

borders - due to considerations of control and command. This analysis diverges from the 

interpretation of the ECtHR in Ilascu and Catan. The argument put forth here is not that the 

domestic State is absolved of its full range of children’s rights obligations under conditions of 

inability. 1789 It is rather that, while continuing to have its full range of children’s rights 

obligations, it may no longer be the undisputed primary duty-bearer. As such, Moldova would 

continue to retain its full range of human rights obligations in Ilascu and Catan but could not 

be considered the primary duty-bearer, having lost its effective control over Transnistria. In 

cases where the domestic State is unable to discharge its full range of obligations due inter 

alia to resource constraints, to a lack of effective control over its territory or to a lack of 

decision-making capacity vis-à-vis powerful CCLAs. In these cases, the burden of primary 

duty-bearing may shift to extraterritorial States (for the entire scope of respect, protect and 

fulfil obligations) individually or collectively, to State or non-State actors controlling the said-

State’s territory (again, for the entire scope of respect, protect and fulfil obligations) or to the 

CCLAs that are curtailing a State’s decision-making or implementation capacity (for respect, 

protect and situation-specific fulfil obligations).  

When a State is de facto unable to provide the environment necessary for children in 

its territory to enjoy their rights fully because of conditions imposed on it by a financial 

institution because it is no longer the decision-maker over its macroeconomic policy, 

continuing to consider the State as the first point of reference for children’s economic rights 

may not result in the best possible children’s rights situation in that country. On the other 

hand, even in that situation, the domestic State may continue to be the main duty-bearer 

with regards to a range of civil rights. This reality-check effectively dismisses notions of fixed 

or permanent primary or secondary duty-bearers for rights. Consequently, the domestic 

State may not the unequivocal primary duty-bearer for all rights in all cases and under all 

circumstances and it certainly is not the only one. I posit that when incorporating CCLAs into 

the circle of duty-bearers, distribution of obligations should not be based on a permanent 

hierarchy (e.g. primary, secondary, tertiary, etc.) but on layers of concurrent obligations. The 
                                            
1789 Here, I draw a distinction between unwillingness and inability as unwillingness is linked to a conscious 
disawoval of obligations but inability is linked to a manifest lack of capabilities. As such, conditions of 
unwillingness dictate that the domestic State remains the first point of reference with respect to rights claims.) 
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effective enforcement of these obligations in practice may dictate one habitual point of first 

reference e.g. the domestic State, but does not preclude a case-by-case re-evaluation of that 

reference point in line with particularities of a given situation. 

7.3.3 Attribution of Responsibility to CCLAs 

The attribution and distribution of children’s rights obligations to CCLAs is but the first 

step in fostering accountability for children’s rights from these actors. The second step is that 

of modelling responsibility for violations. In responding to practical challenges posed by real-

life violations, a return to the first set of four questions serves to bridge the divide between 

direct causation and less direct forms of involvement in violations:  

Q 1: Has actor X caused the wrongdoing/violation? Can the event/conduct be 

attributed to actor X? 

The existing guidance on the attribution of responsibility through ASR and ARIO treat 

this question as the only relevant one: once conduct is attributable to actor X, then actor X’s 

responsibility is triggered. In fact, the attribution of the conduct resulting in an internationally 

wrongful act is equated with causality for the violation. If the attribution of conduct test is in 

fact the only test permitted for the attribution of responsibility, only the most direct actions 

resulting in violations can be deemed responsibility-worthy.  

Q 2: If actor X were not involved, would the wrongdoing/violation still have taken 

place? 

The question that is implicit in the first question of causality but is quite often ignored 

is that of whether a given breach would have taken place absent the 

behaviour/conduct/decision of a given actor. This second question allows one to look at the 

broader spatiotemporal context surrounding the violation.  

Q 3: Has actor X contributed to the wrongdoing/violation or its perpetuation or 

continuation? 

The third question can cover instances where strict causation is not at issue. It is also 

especially relevant in cases of violations of economic, social and cultural rights given that 

they are considered subject to progressive realisation. A continuing violation may be a 

violation that occurs as a result of an identifiable act but continues overtime1790 or it may not 

                                            
1790 For this reason, the question is not only important in cases of violations of economic, social and cultural 
rights, but also for civil and political rights. For instance, continuing violations of civil and political rights were 
handled in the case law on right to life (ECtHR, Cyprus v. Turkey, supra note 476) and on forced or enforced 
disappearance (IACtHR (IACtHR), Blake v. Guatemala (Preliminary Objections), Ser. C, No. 27, 2 July 1996; 
IACtHR, Radilla Pacheco v. Mexico (Preliminary Objections, Merits, Reparations, and Costs), 23 November 
2009, Ser. C, No. 209; ECtHR, Varnava and Others v. Turkey, (Applications No: 16064/90, 16065/90, 16066/90, 
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90), Judgment, 18 September 2009). For a 
detailed mapping of continuing violations in the case law of the ECtHR, see: Andy Van Pachtenbeke and Yves 
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constitute a single identifiable act but is a culmination of actions, policies and decisions 

overtime. In the latter case, it is important to ascertain whether each of the actors involved 

has contributed to the continued violation of a given right since actions, policies and 

decisions of a given actor may be linked to the violation in an auxiliary fashion (for instance, 

by failing to undertake an obligation to exercise due diligence). An actor should incur 

responsibility for contributing to a wrongdoing even if this contribution cannot be considered 

strictly causal. In addition, an actor incurs responsibility if this actor has contributed to the 

perpetuation/continuation of a violation either through its acts or omissions, even if it was not 

directly or indirectly involved in the conduct that resulted in the violation in the first place.  

Q 4: Could actor X have reasonably been expected to take any measures/action to 

prevent the wrongdoing/violation from taking place and failed to do so? 

The fourth question aims to identify the range of permissible action an actor (that is 

involved) may have at its disposal in terms of influence or leverage to prevent the 

wrongdoing. The question aims to provide the test for whether responsibility is incurred with 

respect to an actor’s obligation to protect as a result of its failure to prevent other parties 

from violating a right.1791  In fact, if an actor was in the position to have prevented a 

wrongdoing/violation from taking place, it means that it could have used its leverage or 

influence over other actors under its protect obligation. The failure to discharge of this 

obligation in turn results in the violation of this protect obligation and thus, in that actor’s 

responsibility. When an actor is indirectly involved in a situation that terminates in a violation 

and there is no permissible action available to that actor in terms of influence or leverage, 

only then can it be concluded to be exempt from responsibility in that specific case. 

The three case illustrations demonstrate that in many real-life situations, the actors 

involved will include domestic/host States, extraterritorial/home States, several business 

enterprises of varying sizes, and one or more financial institutions. Gattini holds that in order 

to be able to attribute responsibility for a given breach to multiple duty-bearers, “all 

concerned subjects must be bound by the same obligation, or at least by formally different 

obligations, but with an overlapping content”.1792 Accordingly, responsibility for a violation of 

the obligation to respect or to protect may be attributable –in theory- to multiple States, 

businesses and financial institutions, whatever the composition of the group of actors 

involved. Responsibility for the breaches of the obligation to fulfil, on the other hand, may be 

                                                                                                                                        
Haeck, “De Becker to Varnava: The State of Continuing Situations in the Strasbourg Case Law”, European 
Human Rights Law Review, 2010, 47-59. 
1791 This was the test undertaken by the IACtHR in the Velazquez-Rodriguez case (supra note 840). 
1792 Gattini, “Breach of International Obligations”, supra note 537, 2. 
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jointly attributable to States and financial institutions. The attribution of responsibility1793 to 

CCLAs in practical terms may not be as straightforward as theoretically imaginable. As a first 

step, a number of legal stumbling blocks need to be identified and surmounted. 

7.3.3.1 Responsibility of Corporate Actors 

7.3.3.1.1 Responsibility Upstream and Downstream: Supply and Value Chains 

Violations of children’s rights usually take place upstream, meaning that it is usually 

closer to the provision of raw materials that will be processed further down the supply 

chains. In the Uzbekistan case, the upstream cultivation and harvest of cotton is the site of 

children’s rights violations. In the case of the Bujagali Hydropower Project, children’s rights 

violations have been concentrated around the construction location of the electricity 

production facilities. In the DRC, children’s rights violations are a common feature of the 

mining of 3TG upstream. Many of the raw materials or services generated move down the 

value chain, being passed through different territorial jurisdictions by different corporate 

entities, in their journey towards end-users. When the violation takes place upstream, there 

is no direct link between the rights-holders whose rights are violated and those companies 

downstream that are in the business of providing the markets with end products or services 

using the upstream materials. Some supply chains such as those for organic or fair trade 

goods allow for a high-level of traceability and therefore the possibility to establish more 

direct links between rights-holders and duty-bearers. Nonetheless, to respond to challenges 

posed by conventional supply chains, the parameters for the attribution of responsibility to 

multiple duty-bearers should be equally applicable to indirect links as well as direct ones. 

Any violation of the universal minimum obligation to respect children’s rights triggers 

the corresponding responsibility of the actor that has caused the breach through its acts or 

omissions or in other words, when the conduct resulting in the violation can be attributed to 

that actor. Even in cases where the breach is clearly caused by the acts/omissions of an 

actor (as in the case of Uzbekistan), the attribution of responsibility to that actor should not 

preclude the attribution of responsibility to other actors involved. In addition, given that the 

respect obligation is universal, any actor without whose involvement the violation/breach 

would not have taken place also incurs responsibility even if the causal links between its 

conduct (acts or omissions) and the violations are not direct. The responsibility attributed to 

an actor that directly causes the breach and an actor that has a necessary but not causal 

                                            
1793 The conceptual framework explored in this chapter focuses on direct responsibility of CCLAs. Home State 
responsibility for the conduct of CCLAs amounting to human rights violations outside of their territory is not 
addressed in the context of this study. There is, however, valuable literature on this question. See for instance: 
McCorquodale and Simons, “Responsibility Beyond Borders”, supra note 664. 
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participation in the breach may not be of the same magnitude. These considerations will be 

pertinent in the distribution of responsibility among the many duty-bearers. Likewise, an 

actor that does not in the first place cause but that contributes to the initial violation or to the 

continuation or the perpetuation of a breach by openly or tacitly incentivizing it incurs 

responsibility for the breach. Here, contribution would not have to be substantial to trigger 

responsibility in the first place, as was suggested by the French NCP in the implementation 

of the OECD Guidelines for the textile and apparel sector. The issue of the magnitude of a 

contribution to rights violations is in fact a consideration in the distribution of responsibility 

and not its attribution. Finally, an actor that is under the obligation to protect children’s rights 

will incur responsibility for a violation when it fails to prevent the breach from taking place or 

from continuing to occur. The protect obligation requires CCLAs to use their leverage and 

exercise influence in all business relationships for the prevention of violations of children’s 

rights. A business enterprise or a financial institution that fails to use its leverage and 

influence can be concluded to have breached its duty to protect. 

In practical terms, the obligations to respect and protect children’s rights mean that 

all businesses should engage in a threefold exercise:  

1. Ex ante and ex post children’s rights impact assessments,  

2. Children’s rights due diligence,  

3. Leverage and Influence.  

Children’s rights impact assessments should focus not only on the impacts of a 

company’s own processes on children’s rights but also on those of supply chains integral to 

its business operations. For instance, an apparel company’s children’s rights impact 

assessment should map and seek to mitigate adverse children’s rights impacts that may 

occur in the procurement of raw materials or the processing of these raw materials first into 

fabric and then into clothing. As all companies have the obligation to respect children’s rights 

on equal footing, each company is tasked with ensuring that it does not violate or contribute 

to the violation of children’s rights in its sourcing decisions. Mares notes that “the decision of 

“outsourcing to a risky contractor, a contractor that poses foreseeable risks of human rights 

abuse”, in other words, “outsource[ing] to irresponsible contractors without vetting and 

oversight procedures” is particularly problematic.1794  

Children’s rights due diligence requires of companies: 

- Identification of actual and potential adverse children’s rights impacts: Through 
consultation with children, mindful that girl and boy children may be subjected to different 
risks 

                                            
1794	Mares, “Responsibility to respect”, supra note 854, 177. 
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- Integration of impact assessment findings “across relevant internal functions and 
processes” and implementation of “appropriate action”: “cease or prevent” activity that 
causes adverse impact “or its contribution to it”, “use its leverage to mitigate any 
remaining impact” 

- Monitoring/tracking of “effectiveness of business’s responses”: use of indicators 
(qualitative and quantitative), feedback from “affected children, families and other 
stakeholders” 

- External communication of “efforts to address the impact … on children’s rights”.1795 

While it “may be difficult for the enterprise to systematically monitor the activities of 

all its business partners”1796, the responsibility of a business enterprise is still engaged when 

its contribution to a children’s rights violation is an act or an omission resulting from the 

failure to undertake effective and comprehensive due diligence with regards to its direct and 

indirect business relationships. For businesses with limited means, the UNGPs offer a 

workable solution: 

Where business enterprises have large numbers of entities in their value chains it may be 
unreasonably difficult to conduct due diligence for adverse human rights impacts across 
them all. If so, business enterprises should identify general areas where the risk of adverse 
human rights impacts is most significant, whether due to certain suppliers’ or clients’ 
operating context, the particular operations, products or services involved, or other relevant 
considerations, and prioritize these for human rights due diligence.1797 

Furthermore, given that access to information has been revolutionized with the 

advent of online services and social media, even business enterprises with the most modest 

means can reasonably be expected to acquire enough knowledge about the ‘suppliers’ or 

clients’ operating context’ to guide their business policies and decisions. 

Although due diligence requirements are considered to extend to the use of leverage, 

CRBPs are reluctant to impose a duty to exercise influence or use leverage in business 

relationships, preferring instead a softer requirement: 

Where a business is linked to an adverse impact by a business relationship, it should use its 
leverage and consider other relevant factors in determining the appropriate action to 
take.1798 

The CRBPs define leverage as “the ability of a business to effect change in the 

wrongful practices of the party that is causing or contributing to an adverse impact on human 

right”.1799 According to the CRBPs, businesses “should” use the leverage they have “to 

prevent or mitigate an adverse impact on human rights that is directly linked to its 

operations, products or services by a business relationship”.1800  It is noted in the CRBPs 

that if businesses lack leverage over business relationships, they might be able to “increase 

                                            
1795	CRBPs, supra note 351, 7-8. 
1796	De Schutter, “Corporations and Positive Duties”, supra note 1775, 22. 
1797	UNGPs, supra note 565, Article 17 “Commentary”. 
1798	CRBPs, supra note 351, 8. 
1799	CRBPs, supra note 351, 8. 
1800	CRBPs, supra note 351, 8. 
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it … by offering capacity-building or other incentives, or collaborating with other actors”.1801 

Accordingly, responsibility of the business enterprise would be engaged for failing to 

undertake its duty to protect children’s rights not only if it fails to exercise its leverage but 

also when it does not seek to increase its leverage where it lacks it. 

7.3.3.1.2 Corporate Structures and Responsibility  

The basis for assigning responsibility to parent companies for the wrongful conduct of 

the subsidiaries they do not closely control/influence is thus the effective discharge of the 

duty of caution and oversight instead of the “duty of care” in tort law of certain domestic legal 

systems as duty of care as a concept is already laden with particular conditions and 

criteria. 1802  The duty of caution requires that the parent company take into account 

“foreseeable risks of harm” to children in setting up subsidiaries (as well as in sourcing 

decisions) and the duty of oversight entails continued and effective supervision of subsidiary 

activities and decisions, especially as regards heightened areas of risk and regards 

individuals or groups such as children at heightened sensitivity to adverse impacts. 

In summary, parent companies bear direct responsibility for the wrongful conduct of 

subsidiaries resulting in children’s rights violations when they exercise a considerable 

degree of control or influence. This is because the obligation to respect and protect of the 

parent company extends to the business activities undertaken not just within the core 

corporate structure but also over all other business structures over which the parent 

company exercises control. Parent companies bear responsibility for exercising their duties 

of caution and oversight over subsidiary decisions, activities, and policies (in all cases, 

extending both to acts and omissions). To give an example, a corporation’s decision to set 

up a joint venture in the form of another legal entity such as BEL and to bid for a construction 

contract, as was the case in the Bujagali project, is demonstrative of its intent and capacity 

to be linked to the actions, decisions and activities of the said entity. Given this intent and 

capacity, it is entirely reasonable to expect Blackstone to exercise caution and oversight 

over BEL. 

7.3.3.1.3 Considerations about State-Owned Enterprises (SOEs) 

State-owned enterprises (SOEs) may need to be treated differently than their 

privately-owned counterparts with respect to responsibility in that while they are subject to 

the same scope of children’s rights obligations, recourse can also be made to State 

responsibility in seeking accountability for violations. In line with ARSIWA Article 8 on 

                                            
1801	CRBPs, supra note 351, 8. 
1802	De Schutter, supra note 1775, 20. 
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“Conduct directed or controlled by a State”, the UN Framework notes, for instance, that “the 

State itself may be held responsible under international law for the internationally wrongful 

acts of its SOEs if they can be considered State organs or are acting on behalf, or under the 

orders, of the State”.1803 The Commentary to ARSIWA Article 8 makes it clear that a State’s 

decision to set up a corporate entity does not in itself create sufficient basis for the attribution 

of that entity’s conduct to the State. Conversely, if a State had set up a company in order to 

carry out a practice that is considered a breach of its obligations, the conduct of the 

company would be attributable to the State.1804  

The exploration of attribution of responsibility to a State for the conduct of its SOE in 

ARSIWA is rather limited. In the Uzbek case, for instance, the State has set up SOEs to 

trade in cotton produced by forced child and adult labour. Of course, the SOEs are set up to 

ensure that Uzbekistan receives the best possible prices for its cotton and maximizes 

Uzbekistan’s earnings from cotton exports. Although cotton trading SOEs are not set up with 

the purpose of carrying out unlawful conduct, they are made accessory to the unlawful action 

and by their operations, give continued rationale for cotton cultivation using forced labour to 

persist. The breach of the obligation on the part of the State is linked to the use of forced 

child labour but SOEs trading in cotton are also in breach of their own obligations to act with 

due diligence to ascertain that they are not involved in trading goods produced by one of the 

unconditional worst forms of child labour. 

The UN Framework also contends that it should be easier for States to foster respect 

for human rights from SOEs especially given that the State has the authority to appoint 

senior management that reports to the State.1805 CRC Committee’s GC 16 also demands an 

enhanced expectation from States with respect to SOEs, “requiring all State-owned 

enterprises to undertake child-rights due diligence and to publicly communicate their reports 

on their impact on children’s rights, including regular reporting” in order to “lead [other 

corporate actors] by example”.1806 

7.3.3.2 Responsibility of CLAs 

Global and regional CLAs are participants in the transnational legal process in their 

own right although they are established through intergovernmental contractual means. 

Kingsbury and Casini point out one particular issue as regards accountability of such actors: 

The familiar legal debates about the applicability of human rights law to IOs should not 
obscure the general feature of IOs: that accountability is strong (perhaps excessive) to 

                                            
1803 UN Framework, supra note 561, para 32. 
1804 ARSIWA, supra note 587, Article 8 Commentary, para 6. 
1805 UN Framework, supra note 561, para 32. 
1806 CRC Committee, GC 16, supra note 349, 64. 
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funders and founders (i.e. states which in some sense delegate power to the IO), but often 
uneven with regard to other interests, in particular the interests of those third parties whom 
the IO affects. This issue is most acute with regard to human rights of individuals, 
particularly vulnerable individuals and groups with little ability to influence the IO directly or 
indirectly.1807 

Vis-à-vis individuals whose rights have been adversely affected, the likelihood of 

establishing responsibility for violations and fostering accountability for CLA behaviour may 

be reduced, as Tan notes,  

unless mechanisms for culpability are established outside the institutional framework of the 
[Bretton Woods Insitutions], securing genuine accountability and responsibility for their 
organisational compliance with international human rights norms will remain a difficult 
challenge.1808  

Hence, the existence of internal self-regulation and redress mechanisms for CLAs 

may mean greater oversight by ‘funders and founders’ as Kingsbury and Casini note, but not 

necessarily against rights holders. 

In order for the broadest possible expression of responsibility to be embraced, the 

attribution of responsibility to global and regional financial institutions for children’s rights 

violations may also entail the attribution of responsibility to member States of the institution 

for their role in a wrongful act, especially because these ‘funders and founders’ are in a 

position to demand effective accountability from the institution. Whether responsibility is 

attributed only to the financial institution itself or also to its Member States has important 

repercussions for the distribution of responsibility among the different duty-bearers involved 

in a given case. Although it did not clarify the foundations for this idea of concurrent 

responsibility on the part of the institution and its Member States, ECtHR’s Al-Jedda v UK 

Judgment did not preclude responsibility for both an international organization and one of its 

constituent States. The resulting situation may give rise to a dual attribution of responsibility 

scenario.  

When violations such as those explored in the Bujagali case illustration take place, 

responsibility ought to first be attributed to and distributed between the numerous entities 

involved. As a second step, when one or more of these entities have shareholders in the 

form of States, the responsibility ought to be attributed to and distributed between that entity 

and its shareholding States. 

                                            
1807  Benedict Kingsbury and Lorenzo Casini, "Global Administrative Law Dimensions of International 
Organizations Law", New York University Public Law and Legal Theory Working Papers 168, 2010, 
http://lsr.nellco.org/nyu_plltwp/168, 13. 
1808 Tan, “Mandating Rights and Limiting Mission Creep”, supra note 1720, 80. 
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7.3.4 Distribution of Responsibility  

For a responsibility framework to be effective in providing true accountability, it 

should be able to take into account the realities presented by today’s constellation of diverse 

entities that demonstrate the intent and capacity to participate in ventures and interactions 

that can foreseeably impact human rights, also of children. Given that de lege lata secondary 

norms do not provide an adequate framework for the distribution of responsibility to multiple 

duty-bearers that include State and non-State entities, other considerations should become 

pertinent. One such consideration is power. 

The famous dictum that “power breeds responsibility”1809 is all too often quoted in this 

regard as a possible basis for apportioning responsibility to multiple duty-bearers. Although 

linking power to responsibility is attractive as an idea, its application and applicability is 

fraught with difficulty. As Nollkaemper notes: 

The relatively high threshold that needs to be met before power actually engages 
responsibility in effect shields a wide diversity of exercises of power which impact on authors 
of wrongful acts. This surely holds for the exercise of soft power, defined as the ability to 
affect others ‘through the effective means of framing the agenda, persuading, and eliciting 
positive attraction in order to obtain preferred outcomes’. Also positive sanctions can surely 
represent an effective means to shape the conduct of others, yet do not lead to 
responsibility. The same holds for more diffuse forms of power, such as overall control 
(footnotes omitted).	1810 

The three cases illustrate that when multiple duty-bearers are involved in outcomes, 

each of the actors may be wielding different types or extent of power. Each of them may be 

involved in a given violation at different levels. Situations with multiple duty-bearers may 

consist of individual actions by multiple entities, where one entity’s action is decisive in the 

coming about of the violation and the others, individual actions by multiple entities causing 

cumulative effects as well as concerted action involving multiple duty-bearers. Hence, power 

alone as an underlying distributive principle for allocating responsibility will not succeed in 

resolving the complexities surrounding real-life scenarios.  

Human rights violations may come about as a result of different permutations of 

behaviour by multiple actors. The two most distinguishable cases are cooperative 

responsibility and cumulative responsibility as sketched out broadly by Nollkaemper and 

Jacobs and explored in Section 3.5.1811 

Concerted behaviour leading to human rights breaches: The conduct resulting in 

the violation cannot be traced to an act or an omission by one actor. The violation 

comes about as a result of the concerted action by several actors. All actors involved 

                                            
1809	Clyde Eagleton, The Responsibility of States in International Law, New York University Press, 1928, 206. 
1810 Nollkaemper, “Power and Responsibility”, supra note 1733, 21. 
1811 Nollkaemper and Jacobs, “Introduction: mapping the normative framework”, supra note 901, 14. 
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have played necessary but not sufficient roles in concert in the coming about of the 

violation. All actors collectively bear responsibility for the violation. Both actions and 

failure to act when required by obligation constitute bases for responsibility. Each 

actor may have contributed equally to the wrongdoing or in different proportions. This 

may be defined as cooperative responsibility. The Bujagali project is a clear 

illustration of concerted behaviour leading to violations, where all the actors involved 

collaborated with one another in the context of the project and contributed in varying 

degrees to the violations.  

Separate behaviour cumulating in human rights breaches: There is no one 

conduct causing a violation that can be clearly isolated. Multiple actors have played 

necessary but not sufficient roles but the violation is the cumulative outcome of these 

roles. This is also termed cumulative responsibility. An example would be when 

numerous textile retailers hire subcontractors overseas and individually put pressure 

on sub-contractors to work under tight deadlines while pushing them to keep costs 

low, resulting in violations of labour standards and human rights for textile workers. 

In addition to cumulative and cooperative responsibility, the distributive rules for 

allocating human rights responsibility to multiple duty-bearers should take into account the 

following scenarios at a minimum: 

Contribution in the form of complicity: The rights violation is committed by one 

actor. Other actors enable this actor or facilitate the violation either through action or 

omission, thus becoming complicit.1812 This is direct contribution to the harm. In this 

scenario, those complicit may have knowingly enabled or facilitated the commission 

of the violation or done so through negligence. Whether complicity arises from 

intentional engagement or negligence may play a role in designating the level of 

responsibility attributed to that entity. For instance, if traders or companies that are 

end-users of minerals unknowingly use minerals originating from DRC’s conflict-

affected regions, their responsibility might be engaged based on negligence and 

therefore limited by the extent of their negligence. On the other hand, if these actors 

intentionally trade in minerals mined in the DRC and marketed by armed groups, they 

may incur more extensive responsibility for complicity. 

One continued human rights breach, several actors contributing to the 

continuation: The rights violation can be clearly traced to the acts/omissions of one 

actor. Other actors have contributed directly or indirectly, through action or failure to 

take action, to the repetition of the violation or to a continuing violation. In this case, 

                                            
1812	Lanovoy, “Complicity in an Internationally Wrongful Act”, supra note 583, 144-145. 
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the responsibility for the initial violation is assigned to the actor whose conduct can 

be causally linked to the violation. Other actors, who have contributed to the 

recurrence or continuation of the violation, are also responsible for this recurrence or 

continuation, although they are not directly responsible for the initial violation in the 

first place. This may be deemed ‘complementary responsibility’, separate from the 

responsibility of the violation-causing actor. This ‘complementary responsibility’ is 

triggered on the basis of the harms incurred by injured rights-holders as a 

consequence of the perpetuation of the wrongdoing. The involvement of various 

companies at different levels of the supply chain and of the WB, IFC and ADB as 

financiers in the Uzbek cotton case is an illustration. 

Human rights breaches are a function of social or economic conditions, 

numerous actors are involved: There is no one isolatable action or omission that 

can be linked to a violation because the violations are a function of the 

socioeconomic conditions that result from a series of actions/omissions or decisions 

by multiple actors. One example is violations of the right to an adequate standard of 

living under conditions of poverty that may be caused by a sovereign debt crisis. 

Legal responsibility mechanisms based on damages and liability may need to be 

complemented or modified to serve purposes of human rights responsibility. PETL, for 

instance, foresees non-pecuniary damages as correlated with the “gravity, duration and 

consequences of the grievance” when a “victim has suffered personal injury; or injury to 

human dignity, liberty, or other personality rights”.1813 Although the “degree of fault” of the 

tortfeasor is not routinely a consideration in assigning damages, it does factor in “where it 

significantly contributes to the grievance of the victim”.	1814 Finally, non-pecuniary damage 

“corresponds to the suffering of the victim and the impairment of his bodily or mental health” 

where they are afforded on the basis of personal injury.	1815 

While there are clear values to compensating rights holders for violations, human 

rights responsibility may entail other remedies. In this regard, shared responsibility may be 

approached from outside the legal discipline for inspiration. 

7.3.4.1 Considerations of Shared Responsibility from outside the Legal Discipline 

Authoring one of the seminal theoretical works on shared responsibility from the 

viewpoint of moral philosophy, Larry May challenged the ‘joint and several liability’ approach 

to responsibility and conceptualized shared responsibility on the basis of “partial rather than 

                                            
1813 PETL, supra note 894, Chapter 10, Art. 10:301(1) and (2). 
1814 PETL, supra note 894, Chapter 10, Art. 10:301(2). 
1815 PETL, supra note 894, Chapter 10, Art. 10:301(3). 
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full responsibility for participation in a joint venture”. 1816  May’s conception of shared 

responsibility is concerned essentially with “dividing responsibility for a harm”.1817 In fact, 

shared responsibility and collective responsibility are distinct in this distributional respect: 

collective action by a group that generates collective responsibility amounts to “more than 

merely the sum of the actions of the members” and therefore requires the existence of a 

cohesive group acting in concert.1818 May’s ‘shared responsibility’, on the other hand, is 

generated through the individual actions of different agents and is apportioned to all those 

contributing to the harm.1819 In international law terms, May’s ‘shared responsibility’ may 

amount to concurrent responsibility of different actors. While there is no universal definition 

of concurrent responsibility under international law, the characterisation of an act, of 

responsibility or jurisdiction as concurrent means that there is separate individual attribution 

of that act, responsibility or jurisdiction to each of the actors in question. PETL, for instance, 

define “concurrent causes” of damage in the following manner: “In case of multiple activities, 

where each of them alone would have caused the damage at the same time, each activity is 

regarded as a cause of the victim’s damage”.1820 

May’s model focuses as much on an agent’s indirect contribution to a harm as its 

direct contribution. Accordingly, responsibility may be assigned even to those not involved 

directly in the acts that cause the harm. This is because, if an agent shares attitudes that 

lead to harmful outcomes, they will have lent support or at least facilitated the commission of 

that very act or harm.1821 Although May focuses on social interactions between persons as 

agents in his model, his insights remain relevant for apportioning responsibility between 

agents that are not natural persons. Furthermore, his focus on agents could easily be 

extrapolated to ‘participants’ in transnational legal order. As such, participants in the 

transnational legal order may share attitudes or perpetuate structures resulting in harms and 

should correspondingly incur responsibility. For instance, when private actors or financial 

institutions further economic agendas that allow for unchecked corporate power and create 

conditions rendering rights violations more likely, these social interactions form the basis for 

shared responsibility. 

The most useful insights from May’s model concern the issue of causation. In 

complex relationships such as those populating supply chains, it is traditionally difficult to 

causally link actors higher up the chain to human rights harms occurring at the bottom of the 

                                            
1816	Larry May, Sharing Responsibility, University of Chicago Press, 1992, 37. 
1817	May, Sharing Responsibility, supra note 1816, 38. 
1818	May, Sharing Responsibility, supra note 1816, 38. 
1819	May, Sharing Responsibility, supra note 1816, 38. 
1820 PETL, supra note 894, Chapter 3, Art. 3:102. 
1821 May, Sharing Responsibility, supra note 1816, 37. 



 

 398 

chain. Even if causal links were –for the sake of argument- ascertained, the questions of 

intent, negligence or knowing and voluntary contribution to the harm would remain relevant 

in whether responsibility can be assigned to a given agent. As May rightly underscores, it is 

notoriously difficult to determine the exact contribution of each agent to a wrongdoing where 

the joint action of numerous agents results in the wrongdoing.1822 Shared responsibility is 

presented as a solution in situations where “all parties played a necessary causal role in the 

harm, and that no one party played a sufficient role”.1823  Here, May’s account fails to 

recognize that even if the actions of one party play a sufficient role in the commission of a 

wrongdoing, the actions of other parties may still be necessary. More explicitly put, the 

actions or behaviour of the other parties not directly responsible for causing the harm may 

nonetheless through social, economic or political interactions motivate the party that plays a 

sufficient role to commit the wrongdoing. In the case of Uzbek government’s use of forced 

child labour in cotton harvests, the Uzbek’s government’s actions are sufficient to both force 

children to work on cotton fields and to cause the harms that these children experience as a 

result of their forced recruitment. In this sense, the government of Uzbekistan bears full 

responsibility for the use of forced child labour and the poor conditions in the cotton fields in 

this specific case. This should not relieve, however, other actors including international 

cotton traders, apparel retailers or project financiers such as the World Bank and the ADB of 

their moral and legal responsibilities related to the continued use of forced child labour by 

the Uzbek government. These actors too have responsibility for the wrongdoings albeit in a 

more limited way depending on their contribution to the harms committed and in so far as 

they are duty-bound. 

Based on May’s shared responsibility model, the late political theorist Iris Marion 

Young distinguished two models of responsibility: the liability model and the political model 

for assigning responsibility to different actors as a reflection on the student-led anti-

sweatshop movement of the late 1990s.1824 The so-called liability model is one that assigns 

responsibility on the basis of “guilt or fault for a harm” and this responsibility is assigned “to 

particular agents whose voluntary actions or actions taken through free will can be shown as 

causally connected to the circumstances for which responsibility is sought”.1825 For Young, 

the liability model of responsibility was an essentially “backward looking” exercise, 

                                            
1822 May, Sharing Responsibility, supra note 1816, 39. 
1823	May, Sharing Responsibility, supra note 1816, 39. 
1824	Young’s theory attempts to respond to the question of who bears responsibility for the labour conditions in 
sweatshops, following the highly publicized anti-sweatshop debates at the turn of the new millennium. Her 
proposition, however, is applicable to other issues where the causal relationship between the harm and the 
actions/omissions of a given actor may not be direct or directly discernible. 
1825	Iris M. Young, “Responsibility and Global Labor Justice”, The Journal of Political Philosophy, Vol. 12, No. 4, 
2004, 368. 
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undertaken in order to assign responsibility for events that have taken place in the past to 

seek punishment or compensation for the wrongdoing.1826 In the case of unfavourable labour 

conditions in sweatshops, Young argued that managers and owners of factories bear 

responsibility in the sense of liability but that other farther away agents that participate either 

in the supply chains or in the general macroeconomic climate of a sector or a country would 

incur a different type of responsibility.1827 This different type of responsibility is called political 

responsibility: 

Whereas responsibility as liability assigns responsibility according to what particular agents 
have done, on the model of political responsibility individuals are responsible precisely for 
things they themselves have not done.1828  

Young’s interpretation of shared responsibility is “a personal responsibility for 

outcomes or the risks of harmful outcomes, produced by a group of persons” where “[e]ach 

is personally responsible for the outcome in a partial way, since he or she alone does not 

produce the outcomes; the specific part that each plays in producing the outcome cannot be 

isolated and identified”.1829  Through assigning political responsibility, existing regulatory 

institutions may be reformed and new ones created in order to engender structural change 

and remedy structural injustice.1830   

Young’s own assessment of the notion of political responsibility is that it is forward-

looking and does not deal with specific past infractions but with future action or behaviour of 

the social agents. Furthermore, “[r]ecent CSR discussions like those on human rights 

violations in supply chains and on societal concerns such as obesity signal a shift from a 

retrospective to a prospective approach to responsibility”. 1831 Young theorized “a social 

connection model” to supplement a legalistic liability model, employing the concept of shared 

responsibility as an antidote to structural injustice.1832 This model is dubbed the social 

connection model because responsibility is derived from social connections or “participation 

in the diverse institutional processes that produce structural injustice”.1833 The model is 

acutely appropriate for divorcing the responsibility of participants from constraints such as 

international legal personality or jurisdiction. The need for an alternative model of 

                                            
1826	Young, “Responsibility and Global Labor Justice”, supra note 1825. 
1827	Young, “Responsibility and Global Labor Justice”, supra note 1825, 375. 
1828 Young, “Responsibility and Global Labor Justice”, supra note 1825, 375. 
1829	Young, “Responsibility and Global Labor Justice”, supra note 1825, 380. 
1830	Young, “Responsibility and Global Labor Justice”, supra note 1825, 387. 
1831	Judith Schrempf-Stirling, Guido Palazzo, and Robert A. Phillips. “Ever Expanding Responsibilities: Upstream 
and Downstream Corporate Social Responsibility”, in Adam Lindgreen et al. (eds), Sustainable Value Chain 
Management: Analyzing, Designing, Implementing, and Monitoring for Social and Environmental Responsibility, 
Ashgate, 2012, 360. 
1832 	Young, “Responsibility and Global Justice: A Social Connection Model”, Social Philosophy & Policy 
Foundation, Vol. 23, No. 1, 2006. 
1833	Young, “Responsibility and Global Justice”, supra note 1825, 118. 
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responsibility lies in the complexity of relations between actors at different levels, which no 

longer reflect a “direct interaction between the wrongdoer and the wronged party”.1834 In the 

case of apparel industry, for instance, because the responsibility for poor labour conditions is 

diffused and “firms higher up the chain … often have no legal responsibility for the policies 

and operations of the firms below with which they contract”, the liability model is difficult to 

apply.1835 Young delineated four variables for assessing each actor’s station in relation to 

structural injustice: 
Power: the “degree of potential or actual power or influence over the processes that produce 
the outcomes”1836, correlated with that actor’s position, 
Privilege: holding or acquiring “relative privilege” by virtue of unjust social structures, 
Interest: interest in maintaining or transforming social structures resulting in injustice, 
Collective Ability: ease in influencing a process more easily than another process through a 
coincidental combination of power, interest and organization.1837 
 

Here, power is an important consideration but only in conjunction with the other parameters. 

Applied to the apparel industry, workers making garments are the ones that have the 

least amount of power, do not enjoy any privilege but have the highest level of interest in 

transforming the rules although they may not have the collective ability to do so. There are 

several layers of subcontractors between the workers and the retailers. In fact, those small 

subcontractors closer to the bottom of the chain “in developing countries frequently operate 

right at the edge of solvency”.1838 These small contractors do not have the power, are not 

privileged, and are unlikely to have an interest or the collective ability to induce or influence 

change. It is in fact at the top of the supply chain, at the level of “major logo retailers” who 

“usually make handsome profits from this system”1839 that power and privilege lie. These 

actors also are the ones that have perhaps the less amount of interest inherently to rectify 

the system but also some level of collective ability, by virtue of their power and organization, 

to do so. In fact, the relative success of the boycott in getting children off the cotton fields in 

the Uzbek case is illustrative of the fact that retailers at the top of the supply chain hold 

considerable power and privilege and are able to sway decision-making in favour of their 

desired goals in a given local situation. It has been argued that, in light of discussions on 

Corporate Social Responsibility in the recent years, “human rights violations in supply chains 

and on societal concerns such as obesity signal a shift from a retrospective to a prospective 

approach to responsibility”.1840 Of course, it must be noted that, in this world of prospective 

                                            
1834	Young, “Responsibility and Global Justice”, supra note 1825, 118. 
1835	Young, “Responsibility and Global Justice”, supra note 1825, 110. 
1836	Young, “Responsibility and Global Justice”, supra note 1825, 127. 
1837	Young, “Responsibility and Global Justice”, supra note 1825, 127-129. 
1838 Young, “Responsibility and Global Justice”, supra note 1825, 111. 
1839	Young, “Responsibility and Global Justice”, supra note 1825, 111. 
1840 Schrempf-Stirling, Palazzo and Phillips, “Ever Expanding Responsibilities”, supra note 1831, 360. 
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approach to responsibility, those actors at the top of the supply chain will increasingly come 

under pressure as conscious consumers seek to make purchasing choices that seek to 

avoid causing adverse impacts on human rights, the environment and labour standards. 

Young argued, using the textile and apparel industry as an example, that “scope of 

issues of justice corresponding to political responsibility derives not from the boundaries of a 

state or political jurisdiction, but from the connections generated by the structural 

processes”.1841 Her policy-oriented conclusion is one that hardly seems revolutionary in 

political philosophy scholarship but may well be deemed as such in traditional legal 

scholarship: “Where [the scope of issues of justice] is beyond existing regulatory and political 

institutions, there may be need to construct some to correspond to that scope”.1842 The 

philosophical roots of Young’s approach are to be found in Charles Beitz’s response to 

Rawls on global justice, extending the principles of justice globally on the basis of what he 

calls “a global scheme of social cooperation” that renders national boundaries as morally 

insignificant in determining “the limits of social obligations”.1843 As such, in thinking about 

models to apportion legal responsibility that is both forward-looking and able to address 

violations ex ante, elements of the social interaction model need to be combined with the 

traditional liability model to create a workable hybrid to encompass all situations where not 

only actions by particular actors but failures to act can also be brought within the scope of 

responsibility. 

7.4 Responsibility in Practice 
The practicalities of working through the distribution of responsibility, when human 

rights of children and adults are violated by several actors that contribute to the violation in 

different ways, may not be self-evident. As Nollkaemper notes, international law may not be 

able to best resolve the question of how responsibility ought to be distributed among 

different actors because its currently accepted standards may not be adequately developed: 

While practice shows many examples where states and other actors together factually 
caused harm, it is only in rather rare situations that international law recognises that each of 
these contributing actors shares in the eventual responsibility. …  
In some cases, while not necessarily precluding the determination or implementation of 
shared responsibility, international law provides little or no guidance as to exactly how 
responsibility (or reparation) is to be allocated between multiple actors. (footnote omitted)1844 

Thus, a one-model-fits-all approach may not be workable in real life for attributing 

and distributing responsibility among wrongdoers. In fact, a feasible hybrid for distributing 

responsibility for violations of children’s rights may not, at this point in time, be attainable 
                                            
1841	Young, “Responsibility and Global Labor Justice”, supra note 1825, 388. 
1842	Young, “Responsibility and Global Labor Justice”, supra note 1825, 388. 
1843	Charles Beitz, Political Theory and International Relations, Princeton University Press, 1979, 151. 
1844	Nollkaemper, “Introduction”, in Nollkaemper and Plakokefalos (eds), Principles of Shared Responsibility, 13. 
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through one overarching model at all but a case-by-case approach to deal with actual 

instances. At this juncture, Keohane and Nye’s matrix of the three types of governance 

(private, governmental and third-sector) at three levels (subnational, national and 

supranational) provides a more comprehensive conceptualisation of the various ways in 

which the practice of attributing and distributing responsibility may take place in real life 

(supra Section 1.3.1.2).1845 For instance, a private governance initiative at the subnational 

level for children’s rights responsibility for violations may be company-level grievance 

mechanisms. At the national level, private type governance may amount to arbitration or 

mediation, while governmental type governance extends to domestic courts either through 

civil, criminal or administrative liability or mechanisms such as the OECD NCPs. Third-sector 

governance mechanisms at the supranational level, for example, may include certification 

systems and sustainability reporting mechanisms. In fact, what the three-by-three matrix that 

Keohane and Nye describe amounts to is polycentric governance. The following section 

surveys polycentric governance in addressing challenges arising from attributing and 

distributing responsibility for human rights violations. 

7.4.1 Polycentric Governance 

Polycentric governance is a broad term that encompasses the matrix of governance 

possibilities as suggested by Keohane and Nye. In polycentric governance, regulatory 

authority does not reside exclusively, or sometimes at all, with the State. Both States and 

non-State entities have the capacity to make decisions, produce norms and implementation 

strategies.1846 It has emerged as a response to tackling global collective action problems by 

underscoring the promise of bottom-up approaches and self-regulatory governance 

regimes.1847 As such, it provides a welcome respite from the traditional State-centric bias 

and emphasis on hierarchy that constrains much of traditional public international law 

literature and realist international relations scholarship.  

Polycentricity is based on the horizontal, rather than vertical integration of different 

actors on the international plane. This may constitute an advantage or a weakness, 

depending on the specific circumstances of the issue being regulated through polycentric 

governance. Thanks to horizontal integration, there is ample room for flexibility in 

collaborative norm-creation and implementation and the polycentric governance system can 

                                            
1845 Keohane and Nye, “Introduction”, supra note 155, 13. 
1846	Jamie Darin Prenkert and Scott J. Shackelford, “Business, Human Rights, and the Promise of Polycentricity”, 
Vanderbilt Journal of Transnational Law, Vol. 47: 451-500, 460. 
1847	Elinor Ostrom, “A Polycentric Approach for Coping with Climate Change”, World Bank, Policy Research 
Working Paper No. 5095, 2009, 12, http://www.iadb.org/intal/intalcdi/pe/2009/04268.pdf. 
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adapt overtime to changing realities. 1848  Yet, the promise of flexible and adaptable 

governance is contingent upon the flawless functioning of the polycentric machinery. On the 

downside, in the absence of rules applying vertically to circumscribe, order and oversee 

coherent and effective integration of different norms produced by different actors, polycentric 

governance systems have the propensity to result in fragmentation and competition among 

the diverse set of norms. 

Prenkert and Shackelford argue that “problems that transcend the Westphalian 

conception of national jurisdictional boundaries … need not necessarily be addressed only 

by comprehensive global regulation or international law”.1849 Despite the shortcomings, they 

consider “[p]olycentric regulatory action by multiple actors at multiple levels linked together 

by diverse information networks” to be “preferable to failed or lumbering international 

initiatives” and to possibly have “benefits that top-down regulation cannot”.1850 The authors 

do concede that the most adept solution and “a true polycentric approach” to remedying 

adverse impacts of business on human rights would be a combination of bottom-up 

regulatory frameworks that offer flexibility and more legalized hierarchical multilateral 

instruments to manage free-riders.1851 

Backer has argued that the normative underpinnings of the UN Framework and 

UNGPs in the way they delineate the division of roles between States and corporate actors 

foretells the coming about of polycentric governance of the ‘business and human rights’ 

domain: 

Collectively, this human rights framework suggests an arrangement whereby national legal 
orders incorporate and apply human rights norms while enterprises implement autonomous 
global systems of institutionalized social norms, with both providing mechanisms to remedy 
breaches of these governance systems within their respective jurisdictions. The elaboration 
of a corporate governance framework that is meant to apply concurrently with corporate 
obligations under the laws of the jurisdiction in which they operate is one of the greatest 
advancements of this framework. Polycentricity in governance results, which considerably 
advances the development of autonomous transnational regulatory bases for corporate 
governance. Instead of suggesting further fragmentation of law at the transnational level, the 
framework is an attempt to build simultaneous public and private governance systems as 
well as coordinate, without integrating, their operations. [footnotes omitted]1852 

                                            
1848	Prenkert and Shackelford, “Business, Human Rights, and the Promise of Polycentricity”, supra note 1846, 
466. 
1849	Prenkert and Shackelford, “Business, Human Rights, and the Promise of Polycentricity”, supra note 1846, 
466. 
1850 Prenkert and Shackelford, “Business, Human Rights, and the Promise of Polycentricity”, supra note 1846, 
466. 
1851	Prenkert and Shackelford, “Business, Human Rights, and the Promise of Polycentricity”, supra note 1846, 
494. 
1852 Larry Catá Backer, On the Evolution of the United Nations’ “Protect- Respect-Remedy” Project: The State, the 
Corporation and Human Rights in a Global Governance Context, Santa Clara Journal of International Law, Vol. 9, 
No. 37, 2011, 43. 
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Prenkert joins Backer in considering that the UN Framework and the accompanying 

UNGP bring about a polycentric system of governance to address governance gaps around 

business and human rights. 1853 He argues that “[g]overnance gaps [around the activities of 

transnational corporations] result from inadequate national regulatory reach, a nonexistent 

international regulatory framework, and insufficiently organized and empowered nonstate 

market and social actors”.1854 According to Prenkert, while States have an important role to 

play in addressing these gaps, they themselves are incapable of bridging the gaps fully. As 

Penelope Simons reminds, “to address corporate impunity effectively, one cannot simply 

deal with the governance gaps alone. One must also identify and address the root causes of 

those gaps.”1855 Using ‘Third World Approaches to International Law’, Simons argues that the 

structure of international law as it exists is structurally biased against rights-holders (and 

developing States) for the benefit of powerful corporate actors and financial institutions.1856 

For Simons, as for myself, using human rights law to build consensus and push for binding 

corporate human rights obligations alongside the existing ‘non-binding’ and ‘voluntary’ 

frameworks is a more adequate panacea to the structural biases and resulting injustices. 

The various attempts to bring accountability to the involvement of corporate actors in 

the extraction and trade of DRC’s ‘conflict minerals’ have, for instance, been described as of 

“a polycentric governance regime … focused on supply chain transparency and due 

diligence and intended to limit the access of rebel groups to the deep pockets of the global 

market”.1857 Accordingly, the numerous State and non-State regulators in this polycentric 

minerals governance regime act “interdependently to complement each other and to add 

value with their strengths while counterbalancing each other’s weaknesses.”1858 

Polycentric governance entails a variety of independent decision-making actors of 

State and non-State nature that “can make [their] own rules and develop [their] own norms 

within [their] domain of influence”, acting in an interdependent manner, cooperating on the 

basis of networks to achieve a shared objective.1859 Polycentric governance for solving 

collective action problems was proposed first and foremost by the late Elinor Ostrom, who 

later used this research strand to propose polycentricity as a solution to climate change 

mitigation. As sketched out by Ostrom, collective action “occurs when more than one [actor] 

                                            
1853	Jamie Darin Prenkert, “Conflict minerals and polycentric governance of business and human rights”, in Robert 
C. Bird, Daniel R. Cahoy and Jamie Darin Prenkert (eds), Law, Business and Human Rights: Bridging the Gap, 
Edward Elgar, 2014, 207. 
1854	Prenkert, “Conflict minerals and polycentric governance of business and human rights”, supra note 1853. 
1855 Simons, “International law’s invisible hand and the future of corporate accountability”, supra note 1710, 11. 
1856 Simons, “International law’s invisible hand and the future of corporate accountability”, supra note 1710, 35-40. 
1857	Prenkert, “Conflict minerals and polycentric governance of business and human rights”, supra note 1853, 211. 
1858	Prenkert, “Conflict minerals and polycentric governance of business and human rights”, supra note 1853, 211. 
1859	Prenkert, “Conflict minerals and polycentric governance of business and human rights”, supra note 1853, 204. 
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is required to contribute to an effort in order to achieve an outcome”.	1860	 Collective action 

problems occur because those actors looking out solely for their short-term interest do not 

engage in collective action because they “are better off when others contribute to the 

collective action and they do not, [as] they benefit without paying the costs”.1861 Collective 

action problems become impediments to effectively achieving desired outcomes in bringing 

about collective benefits, for instance human rights benefits, when all actors only operate 

with short-term, self-serving agendas. To ensure respect for, protection and realization of 

children’s rights in situations where CCLAs are involved, various actors have to engage in 

collective action. Of course, collective action entails costs and those driven solely by self-

interest are likely to try to avoid incurring such costs. The resulting challenge is to overcome 

the myopic self-interest of some actors and the participation inertia underlying the collective 

action problem. 

Ostrom focused on the difficulties and the long-drawn-out failure in reaching an 

“efficient, fair and enforceable” international agreement, the risk that too little would be done 

too late, and the possibility that global-level solutions may not deliver unless supported at 

“national, regional, and local levels”. 1862Furthermore, in the absence of a central regulatory 

authority, enforcement of obligations depends on how individual actors behave in the 

collective. According to Ostrom,  

The advantage of a polycentric approach is that it encourages experimental efforts at 
multiple levels, as well as the development of methods for assessing the benefits and costs 
of particular strategies adopted in one type of ecosystem and comparing these with results 
obtained in other ecosystems.1863 

Ostrom had good reason to propose a polycentric approach to tackle climate change 

by focusing on environment as a global common good. All actors that are willing to or 

incentivized to cooperate in the face of climate change have a common and clearly defined 

goal: to reduce carbon emissions through whatever means most appropriate, given that it is 

within their capabilities. Thus, the norm that will effectively solve the global collective action 

problem -i.e. the reduction of carbon emissions- is already clearly defined and all actors 

ranging from individuals to States have been designated obligations commensurate with 

their contribution to climate change and their capability of inducing change. Of course all 

actors may not be forthcoming in acknowledging and carrying out their obligations. 

                                            
1860 Elinor Ostrom, “Collective Action and Property Rights for Sustainable Development Understanding Collective 
Action”, 2020 Vision for Food, Agriculture and the Environment: FOCUS 11, Brief 2 of 16, February 2004. 
1861 Ostrom, “Collective Action and Property Rights for Sustainable Development Understanding Collective 
Action”, supra note 1860. 
1862	Elinor Ostrom, “A Polycentric Approach for Coping with Climate Change”, World Bank Policy Research 
Working Paper No. 5095, 2009, 4, http://www.iadb.org/intal/intalcdi/pe/2009/04268.pdf 
1863 Ostrom, “A Polycentric Approach for Coping with Climate Change”, supra note 1862, 39. 



 

 406 

Nonetheless, a critical mass of actors at multiple levels cooperating towards the objective 

will likely induce change.  

Using polycentricity to govern collective action problems surrounding the protection 

and fulfilment of human rights transnationally is, however, not as clear-cut a case. The 

proponents of polycentric governance approaches sometimes confound the role of 

governance in addressing primary and secondary norms about responsibility as regards 

violations of rights or as regards failures of the realisation of rights. In this regard, I contend 

that the secondary norms about responsibility and their implementation relate to “behavioral 

or operative norms”, defined as “various principles and ideas that guide the practices of 

governance” and may be guided by norms such as non-discrimination, “equality, non-

intervention, secrecy and transparency”. 1864  On the other hand, primary norms about 

children’s rights obligations and human rights obligations more generally are “foundational or 

meta-norms”, which are pivotal in “orienting or guiding the various regimes, behavioural 

norms and cooperative arrangements that comprise practices of global governance”.1865 

Polycentricity thus comprises the operational aspect of governing foundational norms, which 

in this case are human rights norms. 

On the other hand, once a primary norm gains widespread recognition (for instance, 

the corporate obligation to respect human rights), polycentric governance may assist in its 

implementation and operationalization. Backer and Prenkert, and even Ruggie himself, are 

onto something in arguing that polycentric governance will result from the implementation of 

the Framework and the Guiding Principles at the national, international and private levels.  

Polycentricity in governance may become a valuable tool in creating secondary rules, 

meaning norms and practices about how to attribute and allocate responsibility for violations 

of rights. Moreover, a polycentric governance of the access to remedy may allow rights-

holders, especially children, to have recourse to some form of remediation when domestic 

State legal systems are inaccessible. Polycentric governance of access to remedy would 

thus include, in addition to the use of (home or host) State-based civil law, criminal law or 

administrative law procedures, mediation and conciliation bodies such as NCPs for OECD 

Guidelines, private and company or industry based remediation systems, internal 

compliance mechanisms at international financial institutions such as the IFC/MIGA CAO, 

AfDB IRM or the WB Inspection Panel, as well as any other bodies that may be developed 

for the specific purpose of addressing CCLA accountability transnationally. The purpose of 

                                            
1864 Colleen Carroll and Emilie Bécault, “Global Governance and the challenges of diversity”, in Jan Wouters, 
Antoon Braeckman, Matthias Lievens, Emilie Bécault, Global Governance and Democracy: A Multidisciplinary 
Analysis, Edward Elgar, 2015, 208. 
1865 Carroll and Bécault, “Global Governance and the challenges of diversity”, supra note 1864. 
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this study is to move beyond the constraints of domestic law when the State on whose 

territory violations occur is unwilling to or incapable of protecting rights and bringing violators 

to justice, by exploring how international law may be relevant. For that reason, the following 

section surveys possible governance proposals to complement existing mechanisms for 

ensuring compliance with primary rules on human rights obligations and for accessing 

remedies. 

7.4.1.1 Governance Approaches by Extraterritorial States 

A number of avenues exist at the domestic level for extraterritorial States to govern 

compliance with human rights obligations of corporate actors when these actors engage in 

business dealings abroad, including through the use of sub-contractors or through sourcing 

decisions. Some of these avenues for compliance incorporate special provisions for 

children’s rights, particularly in prohibiting the use of the worst forms of child labour. 

7.4.1.1.1 Civil Liability and Tort Law 

The use of civil liability and tort law approaches essentially valorises the use of home 

State judicial systems primarily with a view to fostering compliance with internationally 

recognized human rights norms in the extraterritorial operations and activities of corporate 

actors. As there is currently no generally recognised duty for home States to allow domestic 

redress for violations committed outside of its territory, whether individuals or groups can 

seek justice for violations committed abroad by corporate entities that are domiciled or have 

their main place of business in a home State’s jurisdiction depends entirely on that home 

State’s legal system. 

In Europe, the recent cases in the Netherlands against Royal Dutch Shell are 

indicative of the willingness of human rights lawyers and activists to make use of civil claims 

and tort law. In fact, the 2016 CoE Recommendation on Human Rights and Business states 

that CoE Member States should take appropriate measures (legislative or otherwise) as 

necessary to allow for civil liability under their laws against human rights abuses caused by 

businesses and  

ensure that their domestic courts have jurisdiction over civil claims concerning business-
related human rights abuses against business enterprises domiciled within their jurisdiction. 
The doctrine of forum non conveniens should not be applied in these cases.	1866 

In addition, it recommends States to consider allowing their domestic courts to 

exercise their jurisdiction over civil claims regarding allegations of ‘business-related human 

rights abuses’  

                                            
1866 CoE, “Recommendation on human rights and business”, supra note 672, paras 32 and 34. 
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[A]gainst subsidiaries, wherever they are based, of business enterprises domiciled within 
their jurisdiction if such claims are closely connected with civil claims against the latter 
enterprises[;] 
[A]gainst … a business enterprise [not domiciled within its jurisdiction], if no other effective 
forum guaranteeing a fair trial is available (forum necessitatis) and there is a sufficiently 
close connection to the member State concerned.1867 

The inclusion of the doctrine forum necessitatis as a legal basis for allowing civil 

claims against businesses not domiciled in a State in the presence of a “sufficiently close 

connection” is rather interesting from a practical standpoint as it may allow rights holders to 

pursue their accountability claims in Europe. According to the Explanatory Memorandum of 

the Recommendation: 

[t]he doctrine may also serve as a safeguard to avoid a denial of justice, for example in 
cases where victims of alleged human rights abuses involving business enterprises which 
occurred outside of Europe cannot reasonably be expected to receive a fair trial in the 
domestic courts of the country where such abuses allegedly occurred … [if] … the 
proceedings in the courts of the third country where the alleged violations occurred can be 
expected to manifestly contravene fair trial guarantees, and that there is a sufficiently close 
connection to the member State that would exercise such jurisdiction.1868 

The Memorandum also recognises that jurisdictional difficulties may arise with 

respect to MNEs operating transnationally in attempting to bring their activities within the 

reach of home State civil law processes. Accordingly, the Brussels Regime and the Lugano 

Convention, which is open to ratification by non-EU member States as well, are detailed as 

legislation embodying rules on jurisdiction on which to base “legal disputes of a civil or 

commercial nature between natural and/or legal persons resident or located in” different 

States.1869 

In addition, possibility for bringing civil law liability claims against business 

enterprises that a State owns, controls or contracts for the provision of public services 

should be ensured.1870 The Recommendation is also clear that it is the duty of the Member 

States to guarantee that domestic courts do not apply “law that is incompatible with their 

international obligations, in particular those stemming from the applicable international 

human rights standards”.1871 

The use of Alien Tort Statute (ATS) in the United States against egregious human 

rights abuses abroad since the landmark Filartiga v. Pena Irala case in 1980 has been well 

studied and problematized in literature. ATS may no longer provide the same extensive 

opportunities for the litigation of extraterritorial human rights abuses in the US after the 

                                            
1867 CoE, “Recommendation on human rights and business”, supra note 672, paras 35-36. 
1868 CoE, “Explanatory Memorandum  to Recommendation CM/Rec(2016)3 of the Committee of Ministers to 
member States on human rights and business “, 2 March 2016, para 59. 
1869 CoE, “Explanatory Memorandum”, supra note , para 56. 
1870 CoE, “Recommendation on human rights and business”, supra note 672, para 38. 
1871 CoE, “Recommendation on human rights and business”, supra note 672, para 40. 
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Supreme Court’s 2013 opinion in Kiobel v. Royal Dutch Shell, when it found that the 

presumption against extraterritoriality applied to claims brought under the ATS.1872  The 

Supreme Court articulated two exceptional grounds for waiving the presumption against 

extraterritoriality of a statute enacted in the US: if there is an indication in the statute that 

rebuts the presumption against extraterritoriality, or if the “claims touch and concern the 

territory of the United States … with sufficient force to displace the presumption against 

extraterritorial application”.1873 The Supreme Court, however, did not rule on the issue of 

corporate liability for breaches of international law.1874 More recent experience demonstrates 

that lower level US courts and US judges are less willing to dismiss ATS completely as a 

basis for litigation of extraterritorial human rights violations in the US, relying on the 

exceptional grounds for waiving the presumption against extraterritoriality.1875 For instance, in 

the previously dismissed Doe v. Nestle SA case about the use of child slavery on Ivory 

Coast’s cocoa fields, the U.S. Court of Appeals in San Francisco overturned the dismissal of 

the case and granted the plaintiffs the opportunity to amend their complaint to show that the 

claims fulfilled the “touch and concern” condition as articulated by the Supreme Court in 

Kiobel.1876 The defendant companies (Nestlé, Archer-Daniels-Midland, Cargill) petitioned for a 

certiorari with the US Supreme Court, arguing that this decision conflicted with Kiobel as well 

as subsequent decisions of other circuit courts, causing a circuit split and asked the case to 

be thrown out.1877 The Supreme Court rejected the writ.1878  It is expected that the US 

Supreme Court will render an opinion on whether the ATS “categorically forecloses 

corporate liability”, having granted the request for a certiorari filed in the case Jesner v. Arab 

Bank, PLC on 3 April 2017.1879 

                                            
1872 David P. Stewart and Ingrid Wuerth, “Kiobel v. Royal Dutch Petroleum Co.: The Supreme Court and the Alien 
Tort Statute”, The American Journal of International Law, Vol. 107, No. 3, July 2013, 601-621. 
1873 US Supreme Court, Kiobel, Individually and on Behalf of Her Late Husband Kiobel, et al. V. Royal Dutch 
Petroleum Co. et al., Certiorari to the United States Court of Appeals for the Second Circuit, No. 10–1491, 17 
April 2013, 13-14. 
1874 Joel Slawotsky, “Corporate liability for violating international law under The Alien Tort Statute: The corporation 
through the lens of globalization and privatization”, International Review of Law, Vol. 6, 2013, 12. 
1875 Michael D. Goldhaber, “The Global Lawyer: The 'Zombie' Alien Tort, Three Years After Kiobel”, The American 
Lawyer, 12 May 2016. 
1876 US Court of Appeals for the Ninth Circuit, Doe v. Nestle USA, Inc., No. 10-56739, 4 September 2014; Edvard 
Pettersson, “Child Slavery Claims Against Nestle, Cargill Get One More Chance”, Bloomberg.com, 9 January 
2017, https://www.bloomberg.com/news/articles/2017-01-09/child-slavery-claims-against-nestle-cargill-get-one-
more-chance. 
1877 US Supreme Court, Nestlé USA v. Doe, Petition for a Writ of Certiorari to the United States Court of Appeals for 
the Ninth Circuit, 28 September 2015. 
1878  Olivier Nieburg, “ Nestlé bid to throw out cocoa child labor lawsuit in US Supreme Court rejected”, 
Confectionerynews.com, 12 January 2016, http://www.confectionerynews.com/Commodities/Supreme-court-rejects-
Nestle-child-labor-lawsuit-dismissal-attempts. 
1879 US Supreme Court, Joseph Jenner et al. v. Arab Bank, PLC, Petition for a Writ of Certiorari United States 
Court of Appeals for the Second Circuit, 5 October 2016. 
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7.4.1.1.2 Criminal Law Approaches 

Domestic criminal law approaches may have a more limited but much clearer 

function with respect to corporate accountability: for corporate action amounting to crimes 

under domestic law and quite ostensibly under international law. For corporate entities, it is 

rather clear that corporate behaviour amounting to crimes (under domestic law or 

international criminal law) is justiciable and will be dealt with by domestic courts, if the 

domestic State is willing and capable to bring corporate perpetrators to justice. The use of 

criminal law in home States for crimes committed extraterritorially by businesses domiciled in 

their territory is more contentious but may be done through the establishment of 

extraterritorial jurisdiction based either on active or passive nationality principles. 

2016 CoE Recommendation on Human Rights and Business recommends States to 

allow criminal liability of businesses crimes under international law and serious human rights 

violations caused by business enterprises as well as offences such as corruption, 

cybercrime, human trafficking, sexual exploitation and abuse, violence against women and 

organized crime as well as those offenses covered under CRC-OPSC.1880 Accordingly, 

criminal liability should cover not only causing a crime or violation but also “participation in 

the commission of such crimes”.1881 The criminal liability for international crimes or serious 

violations of human rights are to be applicable to representatives of business enterprises 

“[i]rrespective of whether business enterprises can be held liable under criminal or other 

equivalent law”.1882 Although no explicit mention of extraterritoriality is made as such, the 

references to international crimes as well as treaty-based crimes of a transnational nature 

such as human trafficking, offenses under the OPSC or cybercrime imply that the use of 

criminal law mechanisms of extraterritorial States would also be covered under the 

Recommendation. 

CRC-OPSC Article 3 requires State parties to ensure that offenses relating to sale of 

children, child prostitution and pornography are covered by the criminal or penal law 

“whether such offences are committed domestically or transnationally or on an individual or 

organized basis”. In addition, Article 4.2 allows for a State to establish extraterritorial 

jurisdiction over these offenses, either based on the nationality or habitual residence of the 

alleged perpetrator in its territory, or based on the nationality of the victim. Moreover, CoE’s 

Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse 

Article 26 on Corporate Liability (the “Lanzarote Convention”) obligates States to take all 

                                            
1880 CoE, “Recommendation on human rights and business”, supra note 672, para 44. 
1881 CoE, “Recommendation on human rights and business”, supra note 672, para 44. 
1882 CoE, “Recommendation on human rights and business”, supra note 672, para 45. 
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necessary measures to “ensure that a legal person can be held liable” under criminal, civil or 

administrative law “without prejudice to the criminal liability of the natural persons who have 

committed the offence” for offenses 

1. … committed for its benefit by any natural person, acting either individually or as part of 
an organ of the legal person, who has a leading position within the legal person, based on: 
a. power of representation of the legal person; 
b. an authority to take decisions on behalf of the legal person; 
c. an authority to exercise control within the legal person. 
2. … [as well as] the lack of supervision or control by a natural person referred to in 
paragraph 1 has made possible the commission of an offence established in accordance 
with this Convention for the benefit of that legal person by a natural person acting under its 
authority. 1883 

Coupled with Convention’s Article 25 on jurisdiction, which requires a State to 

establish its jurisdiction over the offenses based on territory including on board a ship or 

aircraft, on the nationality or habitual residence of the ‘person’ having committed the crime, 

Article 26 would amount to an obligation on the home State of a corporate actor (as a legal 

person) to provide legal liability for the children’s rights violations enumerated under the 

convention. The Lanzarote Convention has been signed by all 47 CoE member States and 

ratified by 42 as well as by the European Union, the US, Canada, Japan, Mexico, Morocco 

and the Holy See.1884 

Domestic legislation looking to establish extraterritorial jurisdiction over businesses 

for offenses relating to the sexual exploitation of children abroad have been enacted by a 

number of countries. For instance, Australia’s 1994 Crimes (Child Sex Tourism) Amendment 

Act establishes Australia’s jurisdiction over alleged crimes committed overseas not only by 

Australian citizens and residents but also by corporate actors incorporated in Australia or 

“carries on its activities principally in Australia” as well over the corporate entities’ benefiting 

from or encouraging their commission.1885 US Protect Act of 2003 also foresees fines and/or 

imprisonment of those that “arrange[.], induce[.], procure[.] or facilitate[.] the travel of a 

person” for “commercial advantage or private financial gain” with the knowledge of this 

person’s intent to commit criminal acts (sexual abuse of children) at the destination.1886 As 

such, a business enterprise engaged in arranging or facilitating travel for sexual abuse and 

exploitation of children abroad is covered under this provision. 

                                            
1883 CoE Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse, 25 October 
2007, Article 26. 
1884  COE, “Chart of signatures and ratifications of Treaty 201”, http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/201/signatures?p_auth=mirLPa4k (based on the ratifications as of 3 April 2017). 
1885 Australian Government, Crimes (Child Sex Tourism) Amendment Act 1994 No. 105, 1994, Article 50AD(c) 
and (d). 
1886 United States Government, PROTECT Act of 2003 (Prosecutorial Remedies and Other Tools to End the 
Exploitation of Children Today Act), Public Law 108–21, 30 April 2003, Sec. 105(d) “Ancillary Offenses”,151. 
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7.4.1.1.3 Domestic Regulatory Measures with Extraterritorial Effects 

Polycentric governance of CCLA responsibility at the domestic level with respect to 

human rights and children’s rights violations abroad extends not only to civil or criminal 

liability through the use of courts but also to regulatory measures with extraterritorial effects. 

Regulatory measures with extraterritorial effects comprise of measures such as reporting 

regulations, supply chain management measures or transparency and disclosure 

regulations. Such domestic measures seeking to regulate corporate behaviour to protect 

human rights extraterritorially are becoming more common. In addition to the Dodd-Frank Bill 

Section 1502 and EU Supply Chain Due Diligence Regulation on 3TG as explored in Section 

6.4.2, other efforts include the UK Modern Slavery Act of 2015, EU public procurement 

legislation1887 and EU legislation on disclosure of non-financial information. 

Declaring practices of slavery (including servitude and forced or compulsory labour) 

and human trafficking (including exploitation) offenses under UK law, the UK Modern Slavery 

Act introduces transparency and reporting requirements for corporate entities in the form of 

‘slavery and human trafficking statements’. The Act extends to the activities of corporate 

actors (‘commercial organisation[s]’), defined as a corporation or a partnership “which 

carries on a business, or part of a business, in any part of the United Kingdom” regardless of 

the place of incorporation or formation of partnership.1888 Thus, the Act covers not only 

corporate actors of which the UK is the home State but also all corporate actors that have 

business activities in the UK. 

EU Directive on the disclosure of non-financial information requires large public-

interest corporations with more than 500 employees to prepare a non-financial statement 

outlining inter alia the corporate action taken in line with respect for human rights, which may 

include “information on the prevention of human rights abuses”.1889 The statement is required 

to include: 

[A] description of the policies, outcomes and risks related to [at least environmental matters, 
social and employee-related matters, respect for human rights, anti-corruption and bribery 
matters] [as well as] 
information on the due diligence processes implemented by the undertaking, also regarding, 
where relevant and proportionate, its supply and subcontracting chains, in order to identify, 
prevent and mitigate existing and potential adverse impacts.	1890 

                                            
1887 EU, Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 
procurement and repealing Directive 2004/18/EC Text with EEA relevance, 28 March 2014. 
1888 UK Government, The Modern Slavery Act, “Part 6 — Transparency in supply chains etc”, Article 54(12), 
2015. 
1889 EU, Directive 2014/95/EU of the European Parliament and of The Council of 22 October 2014 amending 
Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large 
undertakings and groups, para 7 and Article 19(a).1. 
1890 EU, Directive 2014/95/EU, para 6. 
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The reporting guidelines are limited to the prevention of human rights violations by 

focusing on due diligence and risk mitigation but do have the potential to extend to the entire 

supply chain and circle of subcontractors.  

EU’s 2014 public procurement directives revamp EU’s public procurement processes 

to ensure that non-economic considerations, including environmental, social and labour 

considerations can be taken into account at each and every stage of public procurement as 

necessary: 

Control of the observance of the environmental, social and labour law provisions should be 
performed at the relevant stages of the procurement procedure, when applying the general 
principles governing the choice of participants and the award of contracts, when applying 
the exclusion criteria and when applying the provisions concerning abnormally low 
tenders.1891 

One of the grounds on which companies may be excluded from public procurement 

processes is a conviction for the use of child labour by that company.1892 Furthermore, EU 

member States are required to guarantee the compliance of companies with “applicable 

obligations in the fields of environmental, social and labour law established by Union law, 

national law, collective agreements or by the international environmental, social and labour 

law provisions” in carrying out public contracts.1893 In this respect, ILO Conventions 138 and 

182 on Minimum Age and the Worst Forms of Child Labour respectively are listed among the 

applicable international law instruments.1894 

The rules governing EU public procurement would be applicable beyond the territory 

of EU member States in cases where public procurement is conducted for works and 

services to be undertaken outside of the EU and include “compliance with obligations in the 

fields of environmental, social and labour law that apply at the place where the works are 

executed or the services provided and result from laws, regulations, decrees and decisions, 

at both national and Union level”.1895 In this respect, obligations under ILO Conventions and 

other international agreements expressly listed in the EU Directives on public procurement 

are to be applied throughout the contract performance.1896  

Outside of the EU, the US Federal Acquisition Regulation (FAR) also interdicts the 

acquisition of products “mined, produced, or manufactured wholly or in part by forced or 
                                            
1891 EU, Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 
procurement and repealing Directive 2004/18/EC, para 40. 
1892 EU, Directive 2014/24/EU, Article 57.1(f); EU, Directive 2014/23/EU of the European Parliament and of the 
Council of 26 February 2014 on the award of concession contracts, Article 38.4(f). 
1893 EU, Directive 2014/24/EU, Article 18.2; EU, Directive 2014/25/EU of the European Parliament and of the 
Council of 26 February 2014 on procurement by entities operating in the water, energy, transport and postal 
services sectors and repealing Directive 2004/17/EC, Article 36.2; EU, Directive 2014/23/EU, Article 30.3. 
1894 EU, Directive 2014/24/EU, Annex X; EU, Directive 2014/25/EU, Annex XIV; EU, Directive 2014/23/EU, Annex 
X. 
1895 EU, Directive 2014/24/EU, para 37. 
1896 EU, Directive 2014/24/EU, para 37. 
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indentured child labor”.1897 According to FAR, US DoL’s List of Products Requiring Contractor 

Certification as to Forced or Indentured Child Labor should serve as guidance in contracting 

processes, and Certification Regarding Knowledge of Child Labor for Listed End Products 

should be required.1898 In cases where the prohibition of acquisition of products using forced 

child labour is violated, FAR foresees possible legal investigations or remedies such as the 

termination of the contract, suspension or debarment of the contractor.1899 

7.4.1.2 Action at the International Level 

Possibilities for the use of mechanisms at the international level for fostering 

compliance with corporate human rights obligations at this time remain much more limited. 

Existing human rights monitoring mechanisms may provide an entry point for rights claims of 

children involving CCLAs either via home or host States, particularly with the newest 

complaint mechanisms under CRC-OPIC. 1900  Complaints to human rights treaty bodies 

would essentially respond to requirements of State responsibility for violations resulting from 

CCLA behaviour and may render treaty bodies a new venue for polycentric governance of 

children’s rights responsibility. Besides and beyond human rights treaty bodies, proposals 

for developing new governance mechanisms at the supranational level would provide the 

benefit of also allowing corporations and corporate-like actors such as international or 

regional development finance institutions to be directly brought into the circle of duty-bearers 

against whom effective enforcement and implementation mechanisms for rights claims exist, 

beyond what is internally available at such institutions. The proposals for such supranational 

governance mechanisms are not children’s rights specific but could incorporate rules and 

procedures that provide for child-friendly access to remedy if they were ever to see the light 

of day. 

7.4.1.2.1 International Courts 

The use of existing human rights courts at the supranational level for advancing 

rights-holder claims against businesses remains problematic even in cases that do not span 

                                            
1897 US Government, Federal Acquisition Regulation (FAR), 2005-94,2005-95, 19 January 2017, Subpart 22.15, 
22.1502. 
1898 US Government, FAR, supra note 1897, 22.1503. 
1899 US Government, FAR, supra note 1897, 22.1504. 
1900 How issues related to CCLAs may arise and be dealt with by the ESCR and CRC Committees have been 
illustrated by several alternative judgments: Gamze Erdem Türkelli, “Putting an End to Victims Without Borders: 
Child Pornography (Committee on the Rights of the Child); Rachel Hammonds and Gorik Ooms, “Shared 
Responsibility for the Right to Health (Committee on Economic, Social and Cultural Rights)”; Jernej Letnar Černič, 
“Economic, Social and Cultural Rights of the Purak Peoples (Committee on Economic, Social and Cultural 
Rights)”; Arne Vandenbogaerde, “Labour Rights in a Transnational Perspective (Committee on Economic, Social 
and Cultural Rights)” in Mark Gibney and Wouter Vandenhole (eds), Litigating Transnational Human Rights 
Obligations: Alternative Judgments, Routledge, 2014. 
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different territorial jurisdictions due to ratione personae restrictions. One proposed means for 

ending corporate impunity and overcoming existing ratione personae limitations is by 

replicating domestic justice systems globally by allowing corporations to be defendants in 

international courts for human rights violations. For human rights violations amounting to 

international crimes, one proposal has been to designate the International Criminal Court 

(ICC) competent to hear cases on alleged business violations amounting to international 

crimes. The inclusion of “corporate criminal liability for international crimes” in the Rome 

Statute was considered during the negotiations but finally not adopted, and now its inclusion 

in the business and human rights treaty has been called “unique opportunity not to be 

missed”.1901 It is true that if recognised, corporate criminal liability for international crimes 

may provide accountability especially if the liability extends to wrongdoing based on 

complicity in the broader sense, for instance, by facilitating the commission of international 

crimes by financing armed groups through commercial transactions – as in the case of 

companies engaged in mineral trade from DRC’s conflict-affected zones. Although 

refashioning ICC’s mandate to include corporate criminal liability may be elusive for the time 

being, domestic criminal legal systems –with ICC assistance - may serve to bridge the gap 

in the meanwhile. In fact, a recent policy paper by ICC’s Office of the Prosecutor notes that 

where it has not selected a case for investigation or prosecution, the Office will continue to 

cooperate with and assist domestic jurisdictions not only with respect to crimes under the 

Rome Statute but also –upon request-  

with respect to conduct which constitutes a serious crime under national law, such as the 
illegal exploitation of natural resources, arms trafficking, human trafficking, terrorism, 
financial crimes, land grabbing or the destruction of the environment.1902 

For all other violations not amounting to international crimes, the creation of a ‘World 

Court on Business and Human Rights’ has been suggested as a panacea. In fact, the World 

Court on Business and Human Rights has its roots in the original idea for the establishment 

of a World Court of Human Rights, which dates back virtually to the establishment of the 

United Nations Human Rights Commission.1903 As the World Court of Human Rights as an 

idea, a concept, and a project has been elaborated in ample detail by others,1904 this study 

                                            
1901Nadia Bernaz, “Including Corporate Criminal Liability for International Crimes in the Business and Human 
Rights Treaty: Necessary but Insufficient”, Business and Human Rights Resource Centre, https://business-
humanrights.org/en/including-corporate-criminal-liability-for-international-crimes-in-the-business-and-human-
rights-treaty-necessary-but-insufficient. 
1902  International Criminal Court – The Office of the Prosecutor, “Policy Paper on Case Selection and 
Prioritisation”, 15 September 2016, para 7. 
1903 For a detailed account of how the idea evolved through time, including the most recent proposals, please 
consult: International Commission of Jurists, “Towards a World Court of Human Rights: Questions and Answers”, 
December 2011, http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2013/07/World-court-final-23.12-pdf1.pdf.  
1904See particularly: Manfred Nowak, “The need for a world court of human rights”, Human Rights Law Review, 
Vol. 7, No.1, 2007; Martin Scheinin, “Towards a World Court of Human Rights: Research report within the 
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only explores what the proposal envisaged with respect to accountability for CCLA 

behaviour. The ‘draft Statute’ for this proposal for a standing World Court of Human Rights, 

to be established by an international treaty and able to render binding and final judgments, 

envisages a number of actors beyond the State called “entities” to be able to accept the 

Court’s jurisdiction by declaration (Article 51). These entities are defined as “any inter-

governmental organization or non-State actor, including any business corporation”.	 1905 

Scheinin has clarified that the term ‘entity’ is intended to comprise inter alia: 

a) International organizations constituted through a treaty between States, or between 
States and international organizations;  
b) Transnational corporations, i.e. business corporations that conduct a considerable part of 
the production or service operations in a country or in countries other than the home State of 
the corporation as a legal person;  
c) International non-governmental organizations, i.e. associations or other types of legal 
persons that are not operating for economic profit and conduct a considerable part of their 
activities in a country or in countries other than the home State of the organization as a legal 
person.1906 

The draft Statute lists the CRC, OPAC and OPSC among applicable law for the 

Court.1907 According to the Statute, the Court would have the specific mandate to first 

“determine whether an act or omission is attributable to a State or Entity” in order to attribute 

responsibility to it for the alleged violation, specifically applying “the principles of the 

international law of State responsibility … also in respect to Entities subject to its jurisdiction, 

as if the act or omission attributed to an entity was attributable to a State.”1908 Such a 

proposition may well imply that the so-called entities having accepted the jurisdiction of the 

World Court would be covered by the same human rights obligations by which State actors 

are bound. It must be noted, however, that while many prominent human rights practitioners 

and scholars have lent support to the idea for a World Court of Human Rights, it by no 

means enjoys universal backing among human rights and international law scholars.1909 

Practically, as the three case illustrations demonstrate, it is very unlikely for any 

corporate actor to voluntarily accept the jurisdiction of a court and open itself up to possible 
                                                                                                                                        
framework of the Swiss Initiative to commemorate the 60th anniversary of the Universal Declaration of Human 
Rights”, June 2009, http://www.enlazandoalternativas.org/IMG/pdf/hrCourt_scheinin0609.pdf; Julia Kozma, Manfred 
Nowak and Martin Scheinin, A World Court of Human Rights: Consolidated statute and commentary, Neuer 
Wissenschaftlicher Verlag, 2010 as well as Manfred Nowak, “It’s Time for a World Court of Human Rights”, in M. 
Cherif Bassiouni & W. Schabas (eds.), New Challenges for the UN Human Rights Machinery: What Future for the 
UN Treaty Body System and the Human Rights Council Procedures?, Intersentia, 2011, and Geir Ulfstein, “Do 
We Need a World Court of Human Rights?”, in O. Engdahl and P. Wrange (eds.), Law at War: The Law As It 
Was and the Law As It Should Be, Brill, 2008. 
1905 Kozma, Nowak and Scheinin, “Statute of the World Court of Human Rights”, in Kozma, Nowak and Scheinin, 
A World Court of Human Rights, Article 4. 
1906 Scheinin, “Towards a World Court of Human Rights”, supra note 1904, 19. 
1907 Kozma, Nowak and Scheinin, “Statute of the World Court of Human Rights”, supra note 1905, Article 5.1. 
1908 Kozma, Nowak and Scheinin, “Statute of the World Court of Human Rights”, supra note 1905, Article 6.1. 
1909 For critical and negative assessments, see, for instance Stefan Trechsel, “A World Court for Human Rights?”, 
Northwestern Journal of International Human Rights, Vol. 1, No. 1, 2004, and Philip Alston, “Against a World 
Court of Human Rights”, Ethics and International Affairs, Vol. 28, No. 2, July 2014. 
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lawsuits when they would escape such binding legal scrutiny simply by remaining in the 

status quo. The one solution to corporate unwillingness to submit to a world court might be 

found by engaging mandatory jurisdiction of the Court, as granted by home States, in cases 

where transnational corporations domiciled in their territory are involved in human rights 

violations extraterritorially. Yet, this solution is far more a theoretical solution than a practical 

one. For CLAs that have State members, the decision to accept the jurisdiction of a world 

court would conceivably require the amendment of the articles of agreement establishing 

these institutions as well as a decision by their Boards of Executive Directors. Again, while 

theoretically possible, the practical outlook of such a move is extremely remote, based on 

the recent experience of many civil society actors that have tried but failed to induce the 

inclusion of human rights considerations in the recent review of the WB’s safeguard 

policies.1910 

The specific proposal on the World Court on Business and Human Rights is a 

successor to the idea of a World Court of Human Rights, being discussed in reference to the 

process exploring the possibilities of a binding legal instrument on business and human 

rights under the auspices of the UN.1911 Accordingly, the World Court on Business and 

Human Rights would be linked to –and perhaps established by- the international treaty on 

business and human rights as an access to remedy for those whose rights have been 

violated by corporate actors. The World Court is seen as an umpire in “resolv[ing] conflicts 

arising from the law in different jurisdictions” and operating under the “international principle 

of subsidiarity”, meaning that its jurisdiction will be engaged only after an exhaustion of 

remedies at the domestic level or if domestic legal systems are unable or unwilling to deliver 

justice to rights holders.”1912 This idea for a world court as a venue to litigate claims of human 

rights violations against corporate entities is likely to find traction among civil society and 

academia to an extent but also to be fiercely debated and opposed first and foremost by 

many States and business representatives. 

7.4.1.2.2 International Arbitration 

One way of connecting the theory and practice aspects of responsibility is through 

the establishment of a body or bodies mandated with resolving children’s rights/human rights 
                                            
1910 In fact, many NGOs have argued that the recent review of the WB safeguard policies actually served to 
weaken protections for individuals, groups and the environment by relying on borrower country systems instead 
of WB’s own safeguard policies. (See: Environment News Service, “NGOs: World Bank’s New ‘Safeguards’ 
Weaken Protections”, 28 July 2016, http://ens-newswire.com/2016/07/28/ngos-world-banks-new-safeguards-weaken-
protections/.) 
1911 Luis Gallegos and Daniel Uribe, “The Next Step Against Corporate Impunity: A World Court on Business and 
Human Rights?”, Harvard International Law Journal,  Vol. 57 Online Symposium, http://www.harvardilj.org/wp-
content/uploads/Gallegos-Uribe_0615.pdf.  
1912 Gallegos and Uribe, “The Next Step Against Corporate Impunity”, supra note 1911. 
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conflicts that are related to the acts of businesses and financial institutions. These bodies 

would then essentially be governance bodies, responding to the challenges linked to the 

absence of an international court with a similar mandate.  

Claes Cronstedt and Robert C. Thompson have come up with a one such proposal, 

still in nascent stages, for an international arbitration tribunal on business and human rights, 

in order to resolve the questions of attribution and distribution of responsibility for alleged 

human rights violations committed by corporate actors.1913 According to the proposal, a team 

of international and human rights law experts representing different stakeholders would 

evaluate existing arbitration rules and procedures and introduce necessary changes to be 

used by the ‘International Arbitration Tribunal on Business and Human Rights’. This 

tribunal’s advantages would include reduced transaction costs both value and time-wise, the 

use of qualified mediators to resolve human rights conflicts at earlier stages, the flexibility to 

hold proceedings anywhere including online and the possibility to create a sort of 

jurisprudence on business and human rights “through the publication of a body of reasoned 

arbitration decisions”.1914 The incentives for joining such an arbitration tribunal would range 

from corporate social responsibility to reputational and business risks for not being a part of 

such a conflict-resolution system. A further proposal for companies is to place human rights 

clauses in their contracts with suppliers and other business partners, along with an 

“escalation clause” which outlines dispute resolution processes.1915 The authors go on to 

underscore that investors and financiers may consider adding “a requirement that their 

supply chain and other contracts include human rights and arbitration clauses” to their 

lending/investing requirements, which could even entail access to third party beneficiaries 

such as rights-holders who want to start or join proceedings.1916 

The proposed “International Arbitration Tribunal on Business and Human Rights” 

would in fact have the advantages of allowing for a case-by-case assessment of human 

rights impacts of companies not just for allegations of adverse human rights impacts ex post 

facto but also in real time as they happen on the ground. This may facilitate mitigation and 

prevention of further harm, if the procedural rules of the arbitration allow for administrative 

measures, such as injunctions. This type of arrangement allowing rights-holders to access 

                                            
1913 Claes Cronstedt and Robert C. Thompson, “A Proposal for an International Arbitration Tribunal on Business 
and Human Rights”, Harvard International Law Journal, Vol. 57 Online Symposium, Spring 2016, 66-69. 
1914 Cronstedt and Thompson, “A Proposal for an International Arbitration Tribunal on Business and Human 
Rights”, supra note 1913, 68. 
1915 According to this ‘escalation clause’, the conflict settlement process may start with direct negotiations, 
continue with mediation and eventually be referred to arbitration. (Cronstedt and Thompson, “A Proposal for an 
International Arbitration Tribunal on Business and Human Rights”, supra note 1913, 68.) 
1916 Cronstedt and Thompson, “A Proposal for an International Arbitration Tribunal on Business and Human 
Rights”, supra note 1913, 68-69. 
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justice expeditiously and without suffering further harm may be preferable in the context of 

projects such as Bujagali that entail several stages and span several years. 

One of the drawbacks of such an international arbitration process is related to the 

confidentiality requirements that often characterize arbitration processes. For this reason, 

unlike an international court, such an arbitration tribunal would likely not be an arena for 

advancing norms through strategic litigation. Furthermore, the tribunal envisages an ‘opt-in’ 

approach, which may shield, due to the absence of compulsory jurisdiction, the worst human 

rights performers from scrutiny just the same. In addition, from the specific viewpoint of 

children’s rights, it is unlikely for such an arbitration tribunal to be accessible to children or be 

designed in a way that children concerned by the proceedings are able to have their voice 

heard. 

In summary, the proposed arbitration tribunal would be a welcome addition to the 

polycentric governance of responsibility for violations by providing another platform for rights 

holders to access remedies. It would, however, play negligible –if any- role in advancing 

norm clarification and internalisation on the global plane.  

7.4.1.2.3 Global Administrative Law 

Internal mechanisms of self-regulation at many development finance institutions may 

be unsatisfactory from an accountability perspective since those making the internal rules 

are also expected to enforce them and to address their own failures to do so.1917 Tan 

proposes that a meaningful external accountability framework for the Bretton Woods 

Institutions may be constructed through the development of global administrative law in the 

area, with a dual objective: creating “external legal compulsion” for transparency and 

effectiveness in the implementation of self-regulatory frameworks, and offering an additional 

basis for remediation for when human rights violations have occurred as a result of their 

activities without corresponding redress.1918 The development of global administrative legal 

mechanisms would in essence entail a legality check of the administrative decisions taken 

by development finance institutions based on commitments under international law that 

would be enforced either by domestic administrative law mechanisms or at the international 

level (either global or regional) through independent mechanisms.1919 Again, this may serve 

as another entry point for rights holders in accessing remedies and enforcing their claims. 

For cases like Bujagali that result in multiple and recurring complaints raised both against 

                                            
1917 Even when independent assessment of an institution’s implementation of its own regulatory framework is 
made (for instance, by the WB Inspection Panel or the AfDB IRP), the response to these assessments of failure 
or non-compliance comes essentially from within the institution itself. 
1918 Tan, “Mandating Rights and Limiting Mission Creep”, supra note 1720, 108. 
1919 Tan, “Mandating Rights and Limiting Mission Creep”, supra note 1720, 108. 
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CLAs themselves and their clients, global administrative law may provide a second stage of 

scrutiny for decisions of CLA grievance mechanisms. In fact, as most internal grievance 

mechanisms of CLAs only focus on compliance with self-regulatory measures governing the 

institution, broader human rights concerns are often sidelined as they are often not explicitly 

addressed in self-regulatory frameworks as seen in Section 3.2.2.1. This is also true for 

children’s rights to a large extent, with the exception of the worst forms of child labour or 

child labour in its hazardous forms. Even then, internal grievance mechanisms may not 

provide adequate redress to rights-holders in cases where the institutional duty is limited to 

taking adequate steps to address non-compliance with institution’s own regulations even 

when no demonstrable evidence points to such steps have provided effective redress for 

violations, as seen in the Uzbek cotton case in Section 4.4.2.1. Furthermore, global 

administrative law oversight of internal CLA decision-making processes may ensure a 

preventive approach, whereby business ventures carrying foreseeable and serious human 

rights and children’s rights risks will be thoroughly scrutinized before any funding is 

committed especially when the conditions in a given country or a given sector in that country 

have previously been found to be resulting in rights violations. Providing for the legal review 

of CLA decisions by global administrative law mechanisms might mean, for instance, that 

IFC would not be as quick to fund a cotton yarn production plan in Uzbekistan after it was 

confirmed by the WB Inspection Panel as well as observers from the ILO and UNICEF that 

forced labour, including that of children had previously been systematically used in cotton 

production and the risks related to forced labour continued. 

 The usefulness of global administrative law (GAL) in regulating the behaviour of 

CLAs is, of course, open to debate. In fact, administrative law mechanisms have also been 

employed in order to shield corporate behaviour from scrutiny under investment treaties 

through protection clauses, under WTO rules and other administrative procedures and 

processes.1920 Nonetheless, as Kingsbury and Casini note, global administrative law may 

very well contribute to the regulation of corporate-like actors such as the World Bank or its 

regional counterparts, by providing the tools and approaches to designate the most 

appropriate legal responses.1921 

                                            
1920 Benedict Kingsbury, Nico Krisch and Richard B. Stewart, “The Emergence of Global Administrative Law”, Law 
and Contemporary Problems, Vol. 68, Summer/Autumn 2005, 47. 
1921 Kingsbury and Casini, "Global Administrative Law Dimensions of International Organizations Law", supra note 
1920, 24-26. 
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7.4.2 A word about children’s rights in the polycentric governance of 

responsibility  

The use of polycentric governance in operationalizing responsibility when children’s 

rights are adversely affected necessitates a tailored approach that not only allows children 

access to these governance mechanisms but meaningful participation in the very processes 

that aim to provide accountability. In the specific domain of criminal law, for instance, the EU 

Directive No. 2012/29 provides important benchmarks, including the best interests of the 

child being a primary consideration in the implementation of the benchmarks themselves 

when child rights-holders are victims of crimes.1922 In addition, in establishing the rights of 

indirect victims of crimes, due deference to parents –unless this is not in the best interest of 

the child- is considered a key principle.1923 More importantly, the Directive states:“The right 

of child victims to be heard in criminal proceedings should not be precluded solely on the 

basis that the victim is a child or on the basis of that victim's age”.1924  

Beyond criminal law approaches, responsibility for children’s rights breaches under a 

polycentric governance system may imply the use of remediation at different levels. A guide 

authored by UNICEF and the Danish Institute of Human Rights in relation to the 

operationalization of the CRBPs puts an unequivocal accent on the effectiveness and 

accessibility of remediation measures in relation to adverse business impacts on children’s 

rights.1925 Accordingly, grievance mechanisms aimed at providing remediation should be 

guided by the primary question: “Does the company have effective and accessible grievance 

mechanisms in place to address alleged child rights violations?”.1926 The criteria attached to 

effectiveness and accessibility include making the grievance mechanisms “publicly available 

and communicated in a way so they can be easily understood by children and their families”, 

putting in place processes “to assist children in reporting allegations of rights violations”, 

taking measures to ensure that obstacles to remediation are addressed as well as 

“cooperat[ing] with legitimate processes, including judicial mechanisms” of redress. 1927 

While accessibility and effectiveness are prerequisites to building any true 

remediation mechanism, making such mechanisms child-sensitive or even more ambitiously, 

child-friendly requires closer engagement with children’s rights. The CoE Guidelines on 
                                            
1922 EU, Directive 2012/29/EU of the European Parliament and the Council of 25 October 2012 Establishing 
Minimum Standards on the Rights, Support and Protection of Victims of Crime, and Replacing Council 
Framework Decision 2001/220/JHA. para 14. 
1923 EU, Directive 2012/29/EU, supra note 1922, para 19. 
1924 EU, Directive 2012/29/EU, supra note 1922, para 42. 
1925 UNICEF and the Danish Institute of Human Rights (DIHR), “Children’s Rights in Impact Assessments: A 
guide for integrating children’s rights into impact assessments and taking action for children”, December 2013. 
1926 UNICEF and DIHR, “Children’s Rights in Impact Assessments”, supra note 1925, 19. 
1927 UNICEF and DIHR, “Children’s Rights in Impact Assessments”, supra note 1925, 19. 
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child-friendly justice may provide inspiration in this respect. According to the Guidelines, 

child-friendly justice needs to be driven by the principles of participation, best interests of the 

child, dignity, protection from discrimination and the rule of law.1928 
Figure 11 Child-friendly Justice in a nutshell 

 
Source:	Based	on	CoE,	Guidelines	of	the	Committee	of	Ministers	of	the	Council	of	Europe	on	child-friendly	justice,	17	November	2010. 

Guidelines define child-friendly justice as “justice systems which guarantee the 

respect and the effective implementation of all children’s rights at the highest attainable 

level...”.1929 The particular attributes of child-friendly justice is that it is  

accessible, age appropriate, speedy, diligent, adapted to and focused on the needs and 
rights of the child, respecting the rights of the child including the rights to due process, to 
participate in and to understand the proceedings, to respect for private and family life and to 
integrity and dignity.1930 

It has been noted that in addition to these attributes, child-friendly justice “listens to children, 

takes their views seriously and makes sure that the interests of those who cannot express 

themselves (such as babies) are also protected. It adjusts its pace to children: it is neither 

                                            
1928	Council	of	Europe	(CoE),	Guidelines	of	the	Committee	of	Ministers	of	the	Council	of	Europe	on	child-friendly	justice,	17	
November	2010,	III.	Fundamental	Principles,	https://rm.coe.int/168045f5a9.	
1929 CoE, Guidelines on child-friendly justice, supra note 1928, II. Definitions (c). 
1930 CoE, Guidelines on child-friendly justice, supra note 1928, II. Definitions (c). 
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expeditious nor lengthy, but reasonably speedy.1931 The attributes of child-friendly justice and 

the principles guiding it constitute the minimum basis for ensuring that frameworks within a 

polycentric governance of responsibility respond to the needs of children, when their rights 

are not respected, protected or fulfilled. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
1931 Maud de Boer Buquicchio, “Foreword”, in CoE, Guidelines	of	the	Committee	of	Ministers	of	the	Council	of	Europe	
on	 child-friendly	 justice: adopted by the Committee of Ministers of the Council of Europe 
on 17 November 2010 and explanatory memorandum, October 2011, 8. 
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8 Children’s Rights, Multiple Duty-Bearers and 
Polycentric Governance: Conclusions 

The last quarter of a century has been one of the most prolific in terms of the 

astonishing rate of new human rights challenges posed by economic globalisation, leaps in 

technologies, including those linked to information and communications, and the rise of 

actors besides States with considerable economic, political, social and even military power 

on the international arena. The rise of these actors has not obliterated States as organising 

units in international life but has done away with their monopoly.1932 Against this backdrop, 

the normative mission of international law generally and of human rights law more 

particularly in enhancing human dignity 1933  has come under threat due to the largely 

unregulated nature of these ‘not a State’ actors1934 and their often unchecked ability to impact 

the rights enjoyed by individuals and communities. International relations literature, for 

instance, considers these unregulated spaces where such actors are able to exercise power 

without applicable norms to prevent the risk of abuse1935 as gaps in global governance. In 

human rights law, these unregulated spaces create human rights protection gaps. The 

impacts of these human rights protection gaps are greatest and gravest on individuals and 

groups, such as children, that tend to be considered ‘vulnerable’, marginalised or excluded.  

The recognition of threats posed by unchecked spaces or ‘governance gaps’ to the 

realisation of human rights has led to a corresponding proliferation of efforts aiming to 

regulate these ‘not-a-State’ actors and to delimit the adverse impacts resulting from their 

increasing role and power on the international stage. This recognition has also resulted in 

calls to expand the definition of ‘duty-bearers’ under international human rights law beyond 

the domestic State to include inter alia corporations and international organisations 

(including financial institutions) as well as extraterritorial States.1936 Ideally, human rights 

governance gaps should not exist. This is to say, ideally, that domestic States as the 

recognised primary duty-bearers should be able to guarantee respect for, protection and 

fulfilment of human rights within their territory, including vis-à-vis corporate and corporate-

                                            
1932	States’ loss of monopoly of the ‘organising unit status’ is linked closely with the erosion of their monopoly over 
previously public services through privatisation, which have now expanded to include not only privatised 
education, healthcare, telecommunications or foreign aid, but also to the use or threat of use of force, which what 
was considered a unique State prerogative.  Rapidly deployable military capabilities of private contractors, and 
privately owned and operated detention facilities attest to this trend of rapid erosion of State monopoly in the field 
of defence. 
1933	Here, I must re-refer to Myres McDougal’s sage characterisation of “enhanc[ing] human dignity in appropriate 
systems of public order” as the highest calling of all (supra note 146). 
1934	Recalling, once again, Alston’s “not-a-cat” syndrome: supra note 7. 
1935	See, Slaughter, supra Section 1.3.1.3. 
1936 A non-exhaustive but essential list of such scholarship can be found supra Footnote 4. 
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like actors, and third States. Yet, reality paints a very different picture: many States are 

incapable of abiding by their human rights duties in practice, while others are simply 

unwilling.  

Within the broader heading of rising actors that are not States, the position of 

corporate and corporate-like actors (CCLAs), which are usually referred to as businesses 

and international financial institutions, is particularly important to the realisation of economic, 

social and cultural rights.1937 The particular focus on CCLAs is warranted not only because of 

the greater economic power they wield vis-à-vis a great number of developing States but 

also because their operations usually defy territorial jurisdictions and do so purposefully in 

order to reap the benefits of reduced costs, taxes or regulatory requirements, or of 

maximised influence.1938 This purposeful instrumentalisation of State boundaries needs to be 

counterbalanced by a normative demarcation of the acceptable limits of the exercise of 

corporate power and the advancement of corporate interests.  

A two-pronged normative process is currently underway in the context of this 

counterbalancing exercise: the albeit ‘non-conventional’ scholarly push to expand the duty-

bearer side of human rights law and the various regulatory frameworks that have been 

adopted or proposed in recent years, especially in the business and human rights domain, 

reflecting various degrees of legalisation from the UNGPs to the work on a binding 

instrument.1939 Within this context, children’s rights have recently been attracting attention as 

a specialised area of implementation in the business and human rights domain as evidenced 

by the adoption of CRBPs as guidelines for business behaviour and the CRC Committee’s 

GC 16 on State obligations regarding the impact of the business sector on children’s rights.  

The ongoing process of legalisation seeking to move beyond the legal fiction of 

(domestic) States as the primary and only human rights duty-bearers and to close the 

governance gaps by directly addressing CCLA duties is similarly relevant for children’s rights 

as a specialised sub-field of human rights. It goes without saying that the activities, 

decisions, policies and omissions of CCLAs also impact children’s lives and wellbeing. In 

fact, because these impacts on children’s lives and wellbeing are experienced differently 

both in terms of magnitude and of longitude, it may well be argued that addressing CCLA 

duties with respect to their involvement in children’s lives is even more vital and urgent. 

There are a number of reasons for focusing specifically on children’s rights in the 

normative appraisal of CCLA obligations (supra Section 2.5). Childhood is a period of rapid 
                                            
1937	The term corporate-like actors is explored in Section 1.2.1 and refers to entities sharing to varying degrees 
the corporate form, functions and relationships. 
1938	Cox, “Global Perestroika”, supra note 168, 143.  
1939	As explored supra Section 1.3.3, these regulatory frameworks are situated on a continuum of harder and 
softer legalization that allows for fluid and hybrid models.  
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physiological, psychological and social development that dictates different survival and 

development needs.1940 In fact, early childhood when children’s capacity for self-expression 

and the recognition of their agency are at their lowest is the single most important period for 

this rapid development. For instance, the brain is most sensitive in the acquisition of 

linguistic, numerical, visual, audio, social skills in the first five years of childhood. 1941 

Accordingly, deprivations experienced during childhood – whether material or emotional – 

may have life-long or inter-generational consequences, by determining health, reproduction, 

education or employment outcomes. Children are also impacted differently and 

disproportionately by the effects of harms not only through exposure to chemicals or 

pollution but also through deprivations linked to poverty or disruptions due to conflict 

situations (supra Section 2.5.2). Physiologically speaking, children’s exposure to chemicals 

or pollution is different and more severe because children’s bodies absorb chemicals more 

readily, the effects of exposure may be irreversible and delayed or altered effects of 

exposure have ample time to manifest themselves.1942 When children are disadvantaged due 

to poverty, the impacts of such material deprivations may be exacerbated by the effects of 

multiple and intersectional discrimination. 1943  In conflict conditions and humanitarian 

situations, children are exposed to the long-lasting consequences of violence and the lack of 

access to basic services. In such conditions, children’s lives are more acutely threatened 

when exposed to malnutrition and diseases such as diarrhoea.1944 Moreover, children are at 

a higher risk of exposure to harm because they often remain invisible, lack a public voice 

and are not consulted even in decisions that intimately concern them (supra Sections 2.5.3 

and 2.5.4). The misconception that children are incapable of forming informed opinions and 

expressing them because of their immaturity is clearly refuted by research, which has found 

that children from very young ages are able to reason, comprehend moral values and 

express their views on abstract and complex matters.1945 Children’s rights, in this context, 

serve as empowerment rights to balance children’s inherent and developing capacities for 

self-expression against social, political or legal limitations placed on the exercise of such 

capacities. 

The framing of children’s rights obligations for CCLAs, as a complement to their 

human rights obligations, is also important because children’s rights have manifest 
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protection, provision and participation dimensions (supra Section 2.2.3.2.4). Non-

discrimination and participation are also important principles and should guide all duty-

bearers in their human rights obligations. This being said, children’s rights obligations are 

distinguished by the application of best interests, survival and development, due deference 

and evolving capacities as guiding principles specific to children’s rights, as has been 

proposed by Tobin.1946 

A transposition of constructivist insights from international relations on how norms 

become internalised and how identities are shaped reveals that norms regulating the 

behaviour of corporate and corporate-like actors are still being transformed. More particularly 

with respect to the regulation of businesses, a biopic of the last fifty years attests to the 

disintegration of the consensus on multinational enterprises functioning immune from 

regulatory pressures, this disintegrated consensus leading to numerous regulatory attempts 

to constrain these enterprises at first through host State oversight and later through 

accountability to individuals, and finally, the culmination of these attempts in the construction 

of a new consensus in the form of the UNGPs. This new consensus is currently being put to 

the test through the wide-ranging uptake of the UNGPs by the OECD Guidelines and their 

National Contact Points, the ILO Tripartite Declaration, the CoE Recommendation, as well as 

by States through National Action Plans, and business and civil society actors through 

sector-based or individual policies. However, the normative transformation seems far from 

complete given that norm entrepreneurs aiming for binding legal rules and currently 

supporting a treaty process at the UN Human Rights Council are still competing with those 

that support non-binding standards for pre-eminence. In context of this normative journey, 

children’s rights obligations of those actors besides and beyond the domestic State have 

only recently become a separate topic of inspection within the broader debate. 

Various normative frameworks on the responsible regulation of corporate actors (UN 

Framework and UNGPs, the OECD Guidelines, the ILO Tripartite Declaration, the CoE 

Recommendation or the IFC Performance Standards applicable to private sector clients) 

now recognise a corporate ‘responsibility’ to respect human rights as both complementary to 

and independent of States’ full range of obligations. In essence, these frameworks 

distinguish between duties of (host) States and those of corporations with respect to the 

softer or legally binding nature of the duty (thus, responsibility versus obligation) and with 

respect to the extent of this duty (respect versus respect, protect, and fulfil) (supra Sections 

3.2.1.4 through 3.2.1.9). In fact, such characterisation is an expression of the distribution of 
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obligations: host States are the primary human rights duty-bearers while businesses have 

subsidiary duties. 

The outlook is more varied in the case of the CLAs. Self-regulatory frameworks of a 

number of CLAs have enumerated human rights duties directly applicable to clients or 

borrowers (for instance, the EBRD, the EIB or the IFC), while others continue to shy away 

from pronouncing human rights standards or commitments applicable to their projects and 

programs (WB’s new ESF is a case in point) (supra Section 3.2.2.1). Nonetheless, within 

self-regulatory frameworks of European CLAs, there is individual and collective acceptance 

of more constructive engagement with human rights as well as a recognition that these 

entities have to comply with host State legislation and legal commitments (supra Section 

3.2.2.1.3). One exceptional case is the EIB, which as an institution of the EU, is legally 

bound by human rights obligations of the EU found in the Charter of Fundamental Rights 

and other relevant internal rules and regulations.  

The two regulatory norms that have achieved the highest degree of internalisation 

around CCLA duties with regards to human rights are due diligence and remediation. The 

requirement to conduct human rights impact assessments for projects, programmes or 

policies has been accepted as a key component of the due diligence norm in all normative 

frameworks on business and human rights as well as in the self-regulatory frameworks of 

CLAs. Ensuring access to remedy and the provision of effective remediation to rights-holders 

in cases of harm is the second norm to be adopted by corporate and corporate-like actors 

alike, transcending traditional distinctions drawn between businesses and financial 

institutions and hinting at the need for common norms to govern their day-to-day operations. 

Neither mainstreamed nor targeted in the frameworks on business and human rights, 

children’s rights are subsumed within the broader heading of groups that are at a higher risk 

of marginalisation or disadvantage. For these groups, the frameworks on business and 

human rights as well as the self-regulatory frameworks of several CLAs including the WB, 

EIB, ADB and AfDB foresee a heightened general duty as well as a possible need to 

introduce additional and differentiated measures (supra Sections 3.2.2.1.1 and 3.2.2.1.2). 

Children’s rights specific normative frameworks on business duties adopt the UN Framework 

and UNGP’s normative outlook while fashioning the two key norms as children’s rights due 

diligence (including by way of children’s rights impact assessments) and child-friendly 

access to remediation. 

Currently the most ‘legalised’ aspect of CCLA’s relationship with children’s rights is 

the most readily visible labour aspect, whereby the worst forms of child labour such as 

forced or bonded labour and commercial sexual abuse of children, as well as hazardous 



 

 429 

forms of child labour are prohibited as a common feature both of non-binding standards on 

the behaviour of corporations and internal regulation of CLAs (supra Section 3.4). 

Fortunately, the potential impact of CCLAs on all aspects of children’s rights, including those 

beyond a direct or indirect labour dimension, is recognised not only by the CRC Committee’s 

GC 16 and the CRBPs but also by broader human rights frameworks such as the OECD 

Guidelines and the CoE Recommendation. While the business and human rights normative 

frameworks do consider children’s rights issues beyond child labour such as children as 

consumers, children as a part of the broader community in which businesses operate or 

children as stakeholders and future employees, the internal regulatory frameworks of most 

CLAs still only regulate the labour aspects of their otherwise multi-faceted interaction with 

children and their rights. 

The need to bring children’s rights issues to the forefront of the debate and the 

ongoing process on expanding the duty-bearer side of human rights law is corroborated by 

research and insights from numerous disciplines. This need is also increasingly recognised 

in the various normative frameworks on business and human rights as well as through the 

elaboration of specific children’s rights dimensions of the business and human rights nexus 

within the ongoing legalisation process. On the other hand, the numerous inadequacies and 

limitations of existing normative frameworks and regulatory mechanisms in providing human 

rights and children’s rights protection and accountability for breaches are still very much 

visible when confronted with real-life situations. Real-life illustrations provide much needed 

grounding to measure whether, how and to what extent the existing norms expressed in the 

various frameworks are able to respond to real-life children’s rights challenges, especially 

when multiple actors hitherto not recognised as children’s rights duty-bearers are involved in 

violations to varying degrees. Three contemporary cases are particularly illustrative of these 

children’s rights challenges presented by the different levels of involvement of multiple actors 

in adverse children’s rights impacts: the use of forced child labour in cotton production in 

Uzbekistan, involuntary resettlement linked to the Bujagali Hydropower Plant in Uganda and 

the artisanal exploitation of the minerals tin, tungsten, tantalum and gold in conflict-affected 

Eastern DRC. These three cases involve numerous corporate actors in incorporated and 

operating in different legal jurisdictions as well as numerous CLAs providing finance as well 

as other types of assistance to domestic States or private actors through projects. Moreover, 

the cases have been on the global radar for over a decade, pointing at the pervasive and 

long-lasting adverse children’s rights and human rights impacts. 
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Cotton production and trade in Uzbekistan, seventh leading cotton producer and fifth 

leading cotton exporter in the world, 1947  is strictly regulated by the State based on a 

centralized quota system and reliant on manual labour. The use of forced child and adult 

labour in the three-month long annual cotton harvest has been well documented and on the 

global human rights agenda for more than a decade. According to one account, as many as 

2.7 million children between ages 10 and 17 were mobilised for the cotton harvest in one 

year. 1948  Schools were used to mobilise children, children lost up to three months of 

schooling every year and year after year. Moreover, they were forced to work in harsh 

weather conditions, without access to clean water, adequate nutrition, proper sanitation or 

adequate accommodation (supra Section 4.2.2). This continued until 2013, when persistent 

pressure from the international community effectively culminating in a boycott and in calls to 

financing institutions, succeeded in getting Uzbekistan to allow an ILO Monitoring Mission 

and subsequently getting young children off of cotton fields (supra Section 4.2.1). Since that 

time, the burden of forced labour has allegedly been shifted onto adults, especially those 

that are civil servants as well as onto older children and university students.1949 Cotton 

supply chains are usually complex but the Uzbek case offers more clarity in the domestic 

setting as the production and trade is entirely controlled by the State. Most of the cotton 

produced in Uzbekistan is sold through state-owned trading companies to cotton trading 

companies in China and Bangladesh.1950 The cotton is later purchased by yarn spinners and 

fabric mills to be made into yarn and fabric, which is then purchased by garment 

manufacturers and made into apparel, which is sold on the high street by retailers (supra 

Section 4.3.1.1 Figure 9). Despite widespread concerns about the use of forced adult and 

child labour in the Uzbek cotton sector, the WB decided in 2008 to extend funding to the 

Rural Enterprise Support Project with the objective of increasing productivity, sustainability 

and profitability in the agriculture sector.1951 Later, the ADB also launched a project aimed at 

providing irrigation systems and water supply infrastructure to the Amu Bukhara region.1952 

More recently, the IFC has made the decision to provide a loan to Indorama Kokand Textile 

to expand its cotton yarn production plant in Uzbekistan’s cotton producing heartland, the 

Fergana Valley.1953 All these projects have resulted in complaints to the relevant grievance 

mechanisms and the Uzbek case has also been addressed in instances at various NCPs 

                                            
1947 Bendini, “Policy Briefing – Uzbekistan”, supra note 914. 
1948 SOAS, “Invisible to the World?”, supra note 925, 19. 
1949 UGFHR, “Executive Summary”, supra note 965. 
1950 Aulakh, “Uzbekistan shuts down high schools, universities in forced cotton harvest”, supra note 1019. 
1951 WB, “Projects & Operations: Project P126962, Abstract”, supra note 1057. 
1952 ADB, “Press Release - ADB $220 Loan to Help Uzbekistan”, supra note 1068. 
1953 IFC, “Indorama Kokand”, supra note 1078. 
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against cotton trading companies (supra Section 4.4.1.2.1). The case illustrates that there is 

no conceptual clarity as to the obligations of CCLAs in the face of a domestic State unwilling 

to abide by its children’s rights obligations. In fact, even when children’s rights violations 

amount to one of the worst forms of child labour that is clearly regulated within self-

regulatory frameworks of the WB, ADB and IFC and is considered one of the most clear links 

between children’s rights and corporate behaviour, it is still difficult for rights-holders to 

assert their claims and to induce behavioural changes to the policies and operations of 

CCLAs. In addition, even in seemingly clear-cut situations where the initial violations can be 

traced to the conduct of one actor, other actors may play necessary roles with respect to 

ongoing violations. 

Bujagali Hydropower Plant (HPP) was constructed on the Victoria Nile River to meet 

Uganda’s shortage of electricity. Initially, the project was sponsored by AES Corporation 

(USA) and was going to be backed up by loans from the IFC and IDA as per a WBG Board 

decision in 2001 but financial difficulties and allegations of corruption and bribery, which 

were later found to be substantiated, led to the project sponsor to pull out of the project in 

2002 (supra Section 5.1.1). In the meanwhile, however, consultations had already taken 

place and resettlement activities had been undertaken by this previous sponsor. The 

Ugandan government reopened a tender for the construction and contracted Bujagali Energy 

Limited (BEL), a joint venture of SG Bujagali Holdings Ltd (an affiliate of Sithe Global Power, 

LLC – USA, which is a subsidiary of Blackstone International) and Industrial Promotion 

Services – Kenya (the industrial development arm of the Aga Khan Fund for Economic 

Development) in 2007.1954 In fact, between resettlement and 2007, when BEL took over the 

commitments to the resettled populations from the previous project sponsor, the resettled 

community was left to its own devices. Bujagali HPP has been financed by loans from WBG 

institutions IDA and IFC, regional development finance institutions EIB and AfDB as well as 

national development finance institutions from Germany (DEG and KfW), France (Proparco 

and AFD) and the Netherlands (FMO) as well as equity from BEL under a MIGA guarantee 

and from the Government of Uganda (supra Section 5.1.1 Table 2). The resettled 

communities had been promised a number of facilities, including education, healthcare, 

access to water, land titles, a marketplace, roads and rural electrification opportunities 

(supra Section 5.1.2). The particular impact of the loss of access to a primary school 

covered under the Universal Primary Education scheme and therefore free of charge as well 

as the lack of proper functioning of the health centre were among the most pressing issues 

with respect to children’s rights. Furthermore, adverse children’s rights impacts included the 
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lack of adequate nutrition through the loss of fish and fruit in children’s diets due to 

resettlement1955, and the failure of the consultation process to ensure the participation of 

children and take their views into consideration, even when children were heading 

households (supra Section 5.1.3.2). Although the restoration of living standards to the levels 

enjoyed prior to resettlement was required as a minimum level of commitment on the part of 

the WB, the process took more than a decade with contested results (supra Section 5.1.2).  

During the decade that elapsed, children who were primary school age at the time of 

resettlement would have grown into adulthood. The project has led to numerous complaints 

against the project sponsor at the IFC/MIGA CAO as well as complaints to the WB 

Inspection Panel, the AfDB IRM and the EIB Complaints Mechanism (supra Section 5.4.2.2). 

The Bujagali case brings together a wide array of diverse actors, including the domestic 

State, the WBG’s arms IDA, IFC and MIGA, AfDB, EIB, and national development finance 

institutions from three different European countries. Bujagali is demonstrative of the 

challenges brought about by large-scale infrastructure projects that require the involvement 

of several corporate actors in sponsorship or contractor roles, bringing issues of parent-

subsidiary relationships, as well as financing by various institutions that range from global to 

national. In this configuration of actors, the lack of delineation as to the obligations of each of 

these actors creates obscurity in terms of responsibility when violations occur. 

DRC is one of the most resource-rich countries in the world, yet it has also been one 

of the world’s deadliest conflict sites over the last half century and is traditionally cited as an 

example of the so-called ‘resource curse’.1956 Eastern DRC continues to be afflicted by 

violent conflict with at least seventy non-State armed groups as well as the Congolese 

armed forces reportedly operating in the region, according to one account.1957 Eastern DRC 

is also home to the minerals tin, tantalum, tungsten, and gold, collectively called the 3TG, 

which are mined artisanally. Artisanal mining in conflict zones is highly problematic from a 

children’s rights perspective: children may be used as labourers in mining sites (sometimes 

involving forced labour) to extract minerals in narrow tunnels, to pick and sort, transport or 

process minerals, children may be left susceptible to sexual exploitation and abuse or may 

be recruited by armed groups and involved in the armed conflict. In addition, children whose 

parents are involved in mining activities may experience externalities such as lack of access 

to childcare, education or healthcare, resulting from their parents’ inability to access these 
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services (supra Section 6.1.2). Separately from mining activities, conflict had resulting in the 

“Six Grave Violations” of children’s rights, including killing and maiming, recruitment or use of 

children as soldiers, sexual violence, abduction, denial of humanitarian access, and attacks 

against schools and hospitals (supra Section 6.1.3). Although the due diligence efforts, 

certification schemes and relevant home State legislation have led to a diminished armed 

group presence at 3T mining sites, armed group presence continues more prevalent at gold 

mining sites.1958 When present at mining sites, armed groups are found to be involved in 

illegal taxation, purchase and trade of minerals, digging of minerals and practices of forced 

labour.1959 Like cotton supply chains, the 3TG supply chains involve different corporate 

actors at different stages of the sourcing process and span several territorial jurisdictions. 

For instance, 3Ts mined in Eastern DRC are transported into bordering countries Rwanda, 

Uganda and Burundi, where they are sold to smelters and refiners in East Asia. Once 

processed into metals by smelters and refiners, the processed metals are sold to 

manufacturers in East Asia and Europe to be made into plates, capacitors and solders, 

which are finally used by end-product manufacturers, for instance, in consumer 

electronics.1960 Gold is traded principally in Dubai and sold to trading partners or jewellery 

sector end users.1961 Curbing profits to armed groups from artisanal gold mining has proven 

more difficult as gold is higher value, easier to smuggle and the sector is not adequately 

regulated.1962 The DRC case illustrates a set of conditions under which the domestic State 

may not be fully capable of regulating the conduct of private and non-State actors and 

prevent violations of children’s rights due inter alia to a lack of territorial or administrative 

control, conditions of violent armed conflict as well as resource constraints. The case is also 

interesting from the point of view of regulatory efforts put into place to curb profits from 

mineral exploitation going to armed groups, including home State legislation with 

extraterritorial effects such as the Dodd Frank Bill Section 1502, private certification 

schemes and the sector-specific due diligence guidelines. 

It is uncontested that domestic States have the full range of obligations for realising 

children’s rights through respect, protection and fulfilment. However, as the three cases 

illustrate, domestic States may be unable or unwilling to comply with their obligations, 

leaving rights-holders susceptible to adverse impacts of private activity, including the 

projects, policies and operations of CCLAs.  Gaps related to the realisation of children’s 
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rights will not be bridged unless other actors such as CCLAs that have an impact on 

children’s enjoyment of their rights besides the domestic States are considered children’s 

rights duty-bearers in their own right. The expansion of the duty-bearer side of human rights 

law to include CCLAs is a non-traditional, non-Statist, dynamic and normative exercise, all at 

once. It is also a necessary one. 

Obligations have routinely been attributed to entities under international law using 

two notions: jurisdiction and personality. Jurisdiction as a concept is both fascinating and 

unsettling: it can be permitting or prohibiting, allowing or requiring depending on the 

circumstances (supra Section 3.1.1). In human rights law, jurisdiction has largely been used 

in relation to territoriality, as the habitual basis for attributing human rights obligations to a 

given State. As such, all other circumstances where a State ought to be attributed human 

rights obligations so as to prevent impunity have been nominally portrayed as exceptional. 

This is particularly true, as explored in supra Section 3.1.1, of the case law of the ECtHR, 

that put forth conditions such as effective control over territory or control over a person1963, 

also when the control over a person coincides with exercise of elements of public power1964 

or when that control is carried out by a State’s agents.1965 Of course, jurisdiction as an 

attributional principle may be divorced from territory as was done by IACmHR by linking it to 

alternative and broader conceptions such as “authority and control” that are not physically-

delimited1966 or by the Maastricht Principles, based on the “foreseeable effects” of actions or 

omissions and the ability to “exercise decisive influence”.1967 When multiple duty-bearers and 

possible overlapping obligations come into play, the implementation of jurisdiction as an 

attributional principle becomes even more complex as concepts such as concurrent 

jurisdiction may need to be explored.1968 

Personality and subjecthood under international law are linked to one another in 

almost a ‘chicken or the egg’ manner ever since the ICJ rendered its circular reasoning in 

the Reparations Advisory Opinion. Subjecthood means possessing rights and duties under 

international law, which is contingent upon the attribution of international personality, which 

in turn is evidenced by rights and duties on the international plane (supra Section 3.1.2). 

ICJ’s reasoning in the Reparations Advisory Opinion allows those not a State entities that 
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are established by States through international contractual means, including regional and 

global financial institutions- to be designated international legal persons with rights and 

obligations. On the other hand, using international legal personality, as a principle to attribute 

human rights obligations to corporate actors, is much more complicated and still very much 

disputed.1969 Ultimately, the usefulness of the concept of personality is unclear when actors 

that are not routinely considered international legal persons, such as corporations, can in 

fact acquire rights and take part in the creation of legal mechanisms either directly or through 

the proxy of States.1970  

The constraints linked to the use of jurisdiction and personality as attributional 

principles for human rights obligations are manifold. Firstly, both notions come with Statist 

baggage that links them to a certain type of actor. More specifically, jurisdiction is linked to 

State actors, while separate personality is linked to institutions created by State actors. 

Secondly, their use has created a metaphorical straightjacket restricting the normative 

development of the law to include duty-bearers besides the domestic State by impinging on 

the law’s dynamism. Thirdly, the notions of jurisdiction and personality do not as such 

provide an understanding of how different actors interact within different and across different 

regimes under international law, such as human rights law, economic law, and 

environmental law. Finally, jurisdiction and personality are not comprehensive measures of 

influence or power a given entity wields on the global plane and the way this influence or 

power may affect rights-holders. 

The alternative to jurisdiction and personality as a metric for measuring entitlements 

on the international plane and assigning corresponding obligations, including human rights 

obligations, is the use of the notion of participation (supra Section 3.1.2). The use of 

participation as a basis for a given actor’s acquisition of rights and duties on the international 

plane is able to overcome the subject versus object dichotomy. Participation has the benefit 

of being an inclusive as opposed to exclusive notion, and is also more reflective of political, 

economic, social and legal realities. Furthermore, participation in international legal 

processes is indicative of two metrics: the intent to participate and the capacity to participate. 

As such, the notion of participation presents a more adequate basis for attributing human 

rights obligations. 

Once participation becomes the basis for any entity’s ability to assume obligations 

under international law, including international human rights law, the second step in closing 

the rights protection gaps is to conduct a reality check to identify to what extent responsibility 
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for violations, thus accountability, is guaranteed within the existing normative structures on 

obligations. Of course, responsibility comes at a second stage once it is established that 

obligations have been breached. Routinely, rights-holders are left in a limbo where violators 

are allowed to enjoy impunity because no obligation routinely no corresponding 

responsibility. Yet, this premise is both untenable and antithetical to the very rationale of 

human rights law. 

The reality check is intended to reveal whether an actor’s involvement in rights 

violations, which may take different forms or magnitudes, is covered by its corresponding 

obligations. This may be done through several questions that seek to clarify the relationship 

between the rights violation and any given actor with potential involvement: 

- Has this actor caused the violation? Can the conduct be attributed to it? 

- If this actor were not involved, would the violation still have taken place? 

- Has this actor contributed to the violation or its continuation/perpetuation? 

- Could this actor have reasonably been expected to take measures to prevent the 

violation and has failed to do so? 

If any of these questions receive an affirmative response but are not backed by 

obligations to ensure responsibility when violations occur, the resulting impunity creates a 

protection gap. Yet, the vocation of the human rights law should be to close the gap between 

the letter of law and the realities on the ground. This instrumental but ultimately normative 

proposition is likely highly contentious. Nonetheless, as law evolves through a process, 

scholarship may permit itself a measure of norm entrepreneurship, of which the de lege 

ferenda framework proposed here is one expression. 

Providing the best possible rights protection to children when they are affected by the 

decisions, policies or projects of CCLAs necessitates the extension of direct children’s rights 

obligations to these actors and the recognition of extraterritorial children’s rights obligations 

for States besides the territorial State. The fundamental premise upon which this extension 

is proposed is linked to the intent and the capacity of CCLAs to participate in legal processes 

to advance their interests in line with their operational rationale. This participation in turn 

elicits a burden to bear duties towards individuals or groups for whom this participation 

results in or is likely to result in impacts.  

Different configurations of obligations can and should be ascribed to different types of 

CCLAs, depending on their particular relationship to children as well as on whether they 

undertake the provision of public services (supra Section 7.3.1.4). Rights of children do 

require a heightened duty on the part of corporate and corporate-like actors, as recognised 

by the numerous standard-setting exercises, linked not only to children belonging to a group 
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that is at a higher risk of being disadvantaged and marginalised but also to their uniquely 

rapid development dictating different survival and development needs and resulting in 

disproportionate and different effects when harms occur. Children also enjoy a singularly 

important status as future drivers of socioeconomic development. CCLA’s heightened duty 

should be reflected in a child-rights sensitive approach to obligations, by fully integrating the 

principles of best interests, survival and development, due deference and evolving capacities 

into action and commitments taken to comply with their obligations. 

The near universal ratification of the CRC and the diversity of recognised duty-

bearers under the Convention (recognised explicitly both in the Convention and in CRC 

Committee’s interpretation) are bases for designating a universal minimum obligation of the 

respect for children’s rights. Being a universal minimum obligation, the respect obligation is 

incumbent upon all participants in the legal process by virtue of their participation. This is to 

say, it applies to States both territorially and extraterritorially and to CCLAs wherever they 

operate, in all activities, decisions and policies as well as business relationships. The 

obligation to respect covers all acts and omissions with foreseeable adverse consequences 

for children and their rights. Practically, the universal minimum obligation to respect 

children’s rights means that CCLAs must first set out their children’s rights obligations in 

relevant internal and external policies and frameworks, guided by the principles of best 

interests, survival and development, due deference and evolving capacities. The respect 

obligation also means that CCLAs conduct ex ante children’s rights impact assessments to 

uncover areas of potential adverse impacts (supra Section 7.3.1.1). 

In line with other scholarship challenging territoriality and State-centricity in human 

rights law, this extension should take place with the recognition that entities serving public 

interest should be distinguished from those that do not. Accordingly, those entities not acting 

as public interest institutions or providing public interest services as a part of their mandate 

should not have children’s rights obligations on a par with States. Within this expression of 

differentiated obligations, CCLAs have an obligation to protect children’s rights in all 

ventures and business interactions, which requires that they observe a duty to use their 

influence and leverage to prevent third parties from adversely affecting the enjoyment of 

children’s rights. Thus, businesses have an obligation to protect children’s rights for instance 

vis-à-vis sub-contractors and suppliers and CLAs have an obligation to protect vis-à-vis co-

financiers, financial intermediaries and recipients of funding. In practice, the obligation to 

protect entails putting children’s rights policies and frameworks into action and to conduct ex 

post children’s rights impact assessments to ensure compliance with these policies and 

frameworks and remedy any violations (supra Section 7.3.1.2). 
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Corporations cannot be said to have a general obligation to fulfil, either in terms of 

the obligation to provide and the obligation to facilitate/assist. This being said, some 

corporations may have specialised fulfil obligations depending on their operations, for 

instance if they are providing privatised essential services. In addition, corporations that 

undertake legal commitments to provide or facilitate access to essential services for children 

as a part of their investment transactions would also have fulfil obligations, limited to the 

extent of their commitments. Corporate-like actors, on the other hand, incur the obligation to 

fulfil in terms of the obligation to provide only if their de jure mandates call for it. They do 

have obligations to assist and facilitate the fulfilment of children’s rights within their effective 

mandate, which refers to the expansion of their legal mandate through commitments 

undertaken through subsequent decisions and commitments (supra Section 7.3.1.3). 

The differentiated attribution of children’s rights obligations dictate that States 

continue to have the most extensive obligations in terms of content given their existence to 

achieve and promote public interest. In addition, in terms of the distribution of children’s 

rights obligations, domestic States are usually in the best position to achieve respect for, 

protection and fulfilment of children’s rights not only due to the proximity to individual rights-

holders but to the control it exerts and the legislative and administrative tools it possesses. 

As such, the domestic State is the first locus for rights-holders in addressing their claims. 

Nonetheless, when the domestic State is experiencing limitations with respect to control and 

command not only over territory but also over its economy, for instance, it may no longer be 

the primary duty-bearer. More simply put, when the domestic State is unable to discharge of 

its full range of children’s rights obligations, it can no longer serve as an effective first locus 

for rights-holders’ claims. In these situations, the issue of on whom the burden of duty-

bearing falls needs to be evaluated on a case-by-case basis and should not be based on a 

permanent hierarchy.  

The expansion of recognised human rights duty-bearer to include actors besides the 

domestic State brings with it issues linked to the attribution and distribution of human rights 

responsibility for the breaches of human rights obligations by a multiplicity of actors. The 

issue of ‘shared’ responsibility or the multiple attribution of responsibility for internationally 

wrongful acts is an area of continuing inquiry in public international law scholarship. The two 

normative frameworks that are established as bases for responsibility for internationally 

wrongful acts, ARSIWA and ARIO, focus on the responsibility of States and of international 

organisations, as recognised international legal persons. As such, the two frameworks do 

not have much to offer in terms of the legalisation of non-State responsibility for breaches of 

international law. Furthermore, the attribution of responsibility in both ARSIWA and ARIO is 
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based on the attribution of conduct either to State organs or to the international organisation 

and that conduct constituting an internationally wrongful act (supra Section 3.5). However, 

the attribution of conduct and linking of responsibility to strict causation based on the 

conduct being traced to the representatives of a State or international organisation is a 

limited and limiting conceptualisation of responsibility, especially when responsibility for 

breaches of human rights is at stake. Clapham, for instance, argues: “international law 

provides that a single event can generate multiple violations by a range of actors”.1971 

Alternative conceptualisations of human rights responsibility may be found both in 

scholarship and jurisprudence. In Munaf v. Romania, the UN Human Rights Committee 

attached responsibility to the known risk of (extraterritorial) violations when the “necessary 

and foreseeable consequence” of a given State’s conduct constitutes a ‘link’ in the causal 

chain that brings about the violations.1972 The expert opinion as embodied in the Maastricht 

Principles attaches State responsibility not only to the conduct of State organs but also to the 

conduct of non-State actors when these are controlled by the State or empowered to 

“exercise elements of governmental authority”.1973 The IACtHR has also accepted State 

responsibility for the acts of private actors if and when the State in question fails to act with 

due diligence to protect human rights from being violated by private actors, and when it fails 

to seriously and thoroughly investigate violations by private actors.1974 Of course, human 

rights violations may not always comprise singular and distinct violations; they might also be 

systemic or structural. When human rights violations are of a systemic or structural nature, 

Salomon’s proposal to ground State responsibility on the parameters of contribution, control, 

capability and interest in a common but differentiated responsibilities scheme is an important 

contribution.1975 

Shared responsibility under ARSIWA and ARIO comes about when more than one 

State is involved in the wrongdoing or in cases where the wrongdoing can be traced to the 

conduct of an international organisation and one or more of its State members, through 

composite acts.1976 Aid and assistance, or ‘complicity’ is another scenario under the two 

frameworks where shared responsibility might be generated.1977 According to Nollkaemper, 

shared responsibility under international law may also be triggered on the basis of causal 

                                            
1971	Clapham, “The Subject of Subjects and the Attribution of Attribution”, supra note 847. 
1972	HR Committee, Munaf v. Romania, supra note 839. 
1973	The Maastricht Principles, supra note 504, Principles 11 – 12. 
1974 IACtHR, Velásquez-Rodríguez v. Honduras, supra note 840, paras 172 and 177, respectively. 
1975	Salomon, Global Responsibility for Human Rights, supra note 844, 193. 
1976	ILC, ARSIWA, supra note 587, Article 15 and ILC, ARIO, supra note  833, Article 12. 
1977	This is covered under ARSIWA and ARIO but in a rather limited fashion that links complicity to aid or 
assistance in the commission of an internationally wrongful act with the knowledge of the circumstances and the 
condition that such act would be wrongful if committed by itself  (ILC, ARSIWA, supra note 587, Article 16 and 
ILC, ARIO, supra note  833, Article 13). 
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contributions to a wrongful act.1978 Yet, because their inquiry is limited to the exploration of 

shared responsibility within the scope of law as it is, Nollkaemper and Jacobs concede that 

many instances of wrongful conduct involving multiple actors may be resolved for the time 

being under some form of “shared accountability”.1979 

The attribution of responsibility to multiple wrongdoers is fraught with even more 

complexity in cases where some or all of these wrongdoers are CCLAs. Here, a distinction 

between corporations and CLAs needs to be drawn in exploring the state of the art of 

international law because the conceptualisations of responsibility have developed separately 

for these actors.  

The attribution of responsibility to corporations under international law usually 

encounters two interlinked stumbling blocks: the doctrine of limited liability, which caps 

shareholders’ liability commensurate with their investment and the so-called ‘corporate veil’, 

which legally separates the corporation as a person from its shareholders (supra Section 

3.5.1.1.1). These stumbling blocks may very well become obstacles when corporations 

navigate legal jurisdictions by setting up separate legal entities over which the degree of 

control they exercise is often unclear. In these parent-subsidiary relationships, piercing or 

lifting the corporate veil in order to engage the responsibility of the parent company for the 

wrongdoing of the subsidiary is considered an exceptional exercise. 1980  The resulting 

situation, however, is clearly undesirable when human rights are violated by subsidiaries that 

are sometimes purposefully set up to de-link the parent company from possible adverse 

social and environmental impacts of the business activities. While the corporate veil and the 

doctrine of limited liability continue to be the norm, there are legal developments to suggest 

that these norms are no longer considered absolute. In fact, legal claims may correspond to 

situations covered under the tort of negligence, where the parent company has a duty of 

care with respect to the operations and decisions of its subsidiary based on the 

foreseeability of damages that may result from these operations or decisions.1981 Recent 

cases in Dutch courts against Royal Dutch Shell for oil spills in the Niger Delta demonstrate 

that the overtime courts may be more willing to adjudicate on claims against the parent 

company for human rights violations with respect to the operations or decisions of its 

subsidiaries when the claims brought against both the parent and the subsidiary are 

                                            
1978	Nollkaemper, “Introduction” in Nollkaemper and Plakokefalos, Principles of Shared Responsibility, supra note 
537, 9. 
1979	Nollkaemper and Jacobs, “Shared Responsibility in International Law”, supra note 850. 
1980	ICJ, Barcelona Traction, supra note 855. 
1981	The original articulation of the conditions of the tort of negligence are found in Caparo Industries Plc. V. 
Dickman ruling of the English House of Lords (1990), cited by District Court of the Hague, Judgment dated 30 
January 2013 - C/09/330891 / HA ZA 09-057, supra note 858, para 4.20. 
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connected and at least partially overlapping1982 (supra Section 3.5.1.1). Furthermore, beyond 

the duty of care, a parent company’s substantial degree of control over the subsidiary may 

lead to its direct responsibility for the violations linked to its subsidiary. 

There are other issues linked to corporate responsibility, such as the issue of 

corporate complicity, which has been brought back to the forefront by the UNGPs as a 

component of the corporate duty to respect human rights. Unfortunately, the so-called law on 

responsibility as eclipsed by the State-centric frameworks ARSIWA and ARIO has little to 

say about corporate complicity. Although criminal complicity of corporations has been 

illuminated in scholarship 1983 , how complicity for wrongdoings that do not amount to 

international crimes may be conceptualised is still unclear (supra Section 3.2.1.4). 

While it may not matter to the rights-holder whether an entity’s shareholders are 

individuals, other companies or States, the fact that States are their shareholders is pivotal 

from the perspective of the attribution of responsibility to CLAs. While the independent and 

separate responsibility of an international organisation for the violations it has caused or 

contributed to, is the accepted rule, it is mostly maintained that Member State responsibility 

for these violations does not exist unless based on exceptional grounds1984 (supra Section 

3.5.1.2.1). 

When the joint responsibility of the organisation and its Member States are engaged, 

this is based either on concurrent or secondary responsibility; in cases of concurrent 

responsibility, the responsibility is on an equal footing among the parties whereas in cases of 

secondary responsibility, the responsibility of the international organisations is primary and 

that of Member States can be triggered only after this primary responsibility has been 

invoked.1985 The engagement of Member State responsibility for the acts of international 

organisations is a case-by-case exercise, based on the powers and competences that are 

conferred to the organisation by Member States.1986 The Maastricht Principles maintain, 

however, that Member States continue to bear responsibility for their conduct within 

international organisations in relation to their domestic and extraterritorial human rights 

obligations.1987 CRC Committee’s GC 16 notes that in addition to their domestic children’s 

rights obligations, States retain their obligations linked to development cooperation as 

                                            
1982	Jägers, Jesse, and Verschuuren, “The Future of Corporate Liability for Extraterritorial Human Rights Abuses”, 
supra note 863. 
1983	See: Clapham, “On Complicity”, and Clapham, “Corporations and Criminal Complicity”, supra note 581. 
1984	Ryngaert and Buchanan, “Member State responsibility”, supra note 870, 142-145. 
1985	Stumer, “Liability of Member States for Acts of International Organizations”,  supra note 873, 570-579. 
1986	Sarooshi, International Organizations and their Exercise of Sovereign Powers, supra note 876, 43-62. (The 
argument that initial conferral of powers and competences to an international organization determined the scope 
of joint responsibility was also reaffirmed in the ECJ judgment on Parliament v. Council, supra note 888.) 
1987	The Maastricht Principles, supra note 504, Principle 15.  
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Members of international organisations, including international development, finance and 

trade institutions.1988 

The recognition that multiple entities may be attributed legal responsibility within the 

context of a violation brings with it questions of how responsibility will be distributed among 

these entities. The distributive aspect of the law on responsibility is also its least developed 

one. Distribution of shared responsibility may take place in situations of cumulative or 

cooperative responsibility: cumulative responsibility applying to situations where each actor’s 

individual action or omission results in the harm and its harm is cumulated as a result of 

multiple such actors’ actions or omissions, and cooperative responsibility applying to 

situations where actors engage actions or omissions that are linked to one another in some 

respect.1989 There are no universal principles for apportioning responsibility in situations 

where it is shared by a multiplicity of actors.  As such, different parameters may come into 

play, including the nature of the primary obligations, the causational links to the harm, 

whether the contributions to harm are one-off or structural, the relative power wielded by the 

actors or considerations of fairness and equity.1990 Other grounds on which to distribute 

responsibility in cases of structural injustice may not be linked to legal concepts at all but to 

the degree of potential or actual power exercised or influence wielded over processes 

resulting in structural injustice, the relative privilege enjoyed or gained, the interest in 

maintaining or transforming social structures culminating in injustice and the collective ability 

to induce change1991 (supra Section 7.3.4.1). Of course, proposed theoretical parameters 

aside, the practice of apportioning responsibility, especially of responsibility for human rights 

violations, is not easy to conceptualise when it is to be shared by multiple actors that include 

States, corporations and corporate-like entities. 

There is no normative clarity, as the law stands, on how accountability for rights 

violations ought to be attributed to and distributed among numerous actors involved in a 

given situation. The Uzbek cotton case demonstrates that even when violations in the form 

of one of the worst forms of child labour such as forced child labour take place, complexities 

arising from supply chains or the lack of transparency around safeguards for financing of 

certain sectors with possible adverse children’s rights fallouts result in accountability gaps. 

The Bujagali case illustration highlights the accountability challenges that arise when 

numerous corporate and corporate-like actors are involved in the development, construction 

and financing of large infrastructure projects. These actors may be providing services or 

                                            
1988	CRC Committee, GC 16, supra note 349, para 47. 
1989	Nollkaemper and Jacobs, “Introduction: mapping the normative framework”, supra note 901, 14. 
1990 Nollkaemper and Jacobs, “Introduction: mapping the normative framework”, supra note 901, 22-23. 
1991	Young, “Responsibility and Global Justice”, supra note 1832, 127-129. 
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financing at different levels to a project and undertake different commitments. The influence 

they exert over decisions related to the project may be a function not only of their overall 

financial contributions and commitments but also other variables, such as the global or 

regional influence they exert, their reputation or financial credibility. The case of the 

exploitation of so-called conflict minerals in the DRC is also notable for the wide-ranging 

adverse children’s rights impacts of the conflict as well as of mining activities and the 

involvement of various non-State armed groups and corporate actors alongside the domestic 

State. The case illustration also provides a fertile ground to engage with how accountability 

in a polycentric governance perspective may work through domestic State legislation, host 

State regulation and industry and sector-specific due diligence guidelines. 

The local context in which CCLAs operate may also create additional risks for rights 

violations. For instance, complexities arising from supply chains, subcontracting or financing 

of certain sectors may be further exacerbated when CCLAs operate within the territory of a 

State that is unwilling to live up to its children’s rights obligations. Likewise, corruption and 

bribery issues at the domestic setting may present complications when rights-holders 

demand accountability. Finally, when impacts of conflict and corporate activities are coupled, 

it is often unclear whether violations can be traced to impacts of the conflict or to corporate 

activities. 

Returning to questions about accountability, in addition to causation, the attribution of 

responsibility for children’s rights violations may be based on a corporate or corporate-like 

actor’s contribution to a violation or to its continuation as well as to the socioeconomic or 

political conditions that enable the wrongdoer. As such, the responsibility of CCLAs is 

engaged when CCLAs breach their children’s rights obligations by failing to conduct ex ante 

and ex post children’s rights impact assessments, acting with due diligence or using their 

leverage and influence to protect children’s rights vis-à-vis third parties in their ventures and 

business interactions (supra Section 7.3.3.1.1). Furthermore, in specific cases of the parent 

and subsidiary relationships, in addition to direct responsibility incurred by parent companies 

for the acts/omissions of subsidiaries they closely control, the parent companies have a duty 

of caution and oversight, not to be confused with the duty of care. The failure of this duty 

triggers direct responsibility of the company for the violations linked to its subsidiary. This 

duty of caution requires a parent company to take foreseeable risks of harm to children into 

account when setting up a subsidiary, where as the duty of oversight requires continued and 

effective supervision of the subsidiary especially with respect to areas of heightened risk that 

have been identified (supra Section 7.3.3.1.2). With respect to CLAs that are considered 

international organisations, the attribution of concurrent responsibility to the entities and their 
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Member States may be warranted by the circumstances of a given case (supra Section 

7.3.3.2). 

A generalised theory on the distribution of responsibility may not be attainable at 

present because of the diverse set of circumstances that each individual claim might entail, 

from cumulative or cooperative responsibility to complicity, contribution and collective 

causation. Instead, the practicalities of handling individual accountability claims necessitate 

working through a hybrid of legal and non-legal approaches – at this point in time – in order 

to be able to offer a measure of accountability to rights-holders. Responsibility may be 

operationalised within a matrix of governance, for instance as suggested by Keohane and 

Nye, encompassing private, governmental and third-sector governance at subnational, 

national and supranational levels (supra Section 7.4). Broadly termed polycentric 

governance, the horizontal integration of actors on the international plane to solve collective 

action problems such as human rights challenges transcending national jurisdictions, 

provides the basic groundwork for tackling the issue of human rights responsibility of multiple 

duty-bearers in practice. Polycentric governance mechanisms may include already existing 

mechanisms such as the use of civil liability and tort law or criminal law approaches in 

national jurisdictions or domestic regulatory measures with extraterritorial effects. At the 

international level, polycentric governance may be strengthened through proposal such as 

the proposed expansion of the mandate of the International Criminal Court to allow it to 

adjudicate on cases where business enterprises are defendants, or proposals for the 

establishment of new judicial mechanisms such as a World Court on Business and Human 

Rights (supra Section 7.4.1.2.1), an international arbitration tribunal for business and human 

rights (supra Section 7.4.1.2.2) or global administrative bodies (supra Section 7.4.1.2.3) 

designed especially for this purpose.  

Mechanisms and approaches under polycentric governance should be tailored to 

meet responsibility challenges arising from the violation of children’s rights by ensuring 

children’s meaningful participation in accountability processes in addition to allowing children 

access to governance mechanisms (supra Section 7.4.2). Governance mechanisms aiming 

to provide responsibility for children’s rights violations when multiple actors are involved 

should be child-friendly. This means, extrapolating from The CoE Guidelines on child-friendly 

justice, that these mechanisms are guided by the principles of participation, the best 

interests of the child, dignity, protection from discrimination and the rule of law.1992 In 

                                            
1992 CoE, Guidelines on child-friendly justice, supra note 1928. 
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addition, child-friendliness of mechanisms should be ensured inter alia by accessibility, age 

appropriateness, respect for and protection of the rights and needs of children.1993 

It must be recognised, however that, easiest and most practical way to integrate de 

lege ferenda conceptualisations of direct human rights obligations of CCLAs and to enforce 

them at this point in time is through legislation with extraterritorial reach at the home State 

level. Likewise, home States may open up their justice systems to cases involving corporate 

actors operating from or domiciled in their territory. A second welcome step would be the 

further advancement of extraterritorial obligations, which require homes States to protect 

human rights when corporations or corporate-like entities to which they are linked impact 

rights extraterritorially. The proliferation of domestic legislation seeking to regulate the 

behaviour of corporate entities such as the Dodd-Frank or the Modern Slavery Act is 

demonstrative of a trend whereby home States are assuming duty to regulate any business 

activity that is linked to some of the most serious human and labour rights violations as well 

as very serious children’s rights violations that include sexual abuse of children abroad. This 

home State duty to regulate may be extended to instances beyond serious violations and 

crimes. For instance, children’s rights or human rights clauses may be integrated into public 

procurement contracts, impact assessment requirements and reporting guidelines for all 

companies with operations in a given territorial jurisdiction. 

The case for the extension of direct children’s rights obligations to CCLAs is not 

mutually exclusive with the premise that these actors may also engage with children’s rights 

constructively. As squarely outlined in CRC Committee’s GC 16:  

Business can be an essential driver for societies and economies to advance in ways that 
strengthen the realization of children’s rights through, for example, technological advances, 
investment and the generation of decent work.1994 

A constructive engagement with children’s rights would need to be mindful of the 

specific principles guiding children’s rights and might foster a forward-looking political model 

of responsibility in the longer term, if such a model becomes the basis for advancing 

standards for any ventures or business interactions that are linked to, have a foreseeability 

or the likelihood to affect children’s rights. It will not, however, nullify the need to frame legal 

obligations for CCLAs that can serve as the basis for legal responsibility. In fact, given the 

rise of other types of private or hybrid actors on the international plane such as multi-

stakeholder partnerships or corporate-linked foundations, the framing of legal obligations for 

CCLAs may well be the first step in a growing research and policy agenda. 

                                            
1993 CoE, Guidelines on child-friendly justice, supra note  1928, II. Definitions (c). 
1994 CRC, GC 16, supra note 349, para 1. 
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Identifying deficiencies linked to current standards about CCLA duties in relation to 

children’s rights, exploring workable alternatives for accountability and proposing a de lege 

ferenda normative framework for the attribution and distribution children’s rights obligations 

and for responsibility is admittedly an exercise in norm entrepreneurship. Notwithstanding 

recent developments in the legal process on the extension of human rights obligations to 

business enterprises and international financial institutions, this exercise is still likely to 

engender resistance from those who believe that black letter law circumscribes the 

boundaries of legalisation. Yet, even the letter of law is a social construct and thus, not 

static, unchallengeable or unchangeable. When law cannot adequately serve justice, quietly 

endorsing it or refraining from challenging it is in essence acquiescing to law being in service 

of power and privilege. The vocation of human rights law, on the other hand, is to empower 

individuals and groups as rights-holders in order to ensure that every human being lives with 

dignity. Children, who make up an important share of the world’s population but often remain 

disenfranchised, have most to benefit from such empowerment. For this reason, even if the 

proposal to extend direct children’s rights (and human rights) obligations to CCLAs under 

international law is controversial, it is also timely and sorely needed to ensure that enhancing 

human dignity does not come secondary to material goals. The road ahead may be long and 

rough but if the progression of the field over the last three decades is any indication, we 

have good reason to be both steadfast and optimistic in our endeavour. 
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