Universiteit
Antwerpen

This item is the archived peer-reviewed author-version of:

A research agenda for trust and distrust in a multilevel judicial system

Reference:
Popelier Patricia, Glavina Monika, Baldan Federica, Van Zimmeren Esther.- A research agenda for trust and distrust in a multilevel judicial system

Maastricht journal of European and comparative law - ISSN 2399-5548 - 29:3(2022), p. 351-374
Full text (Publisher's DOI): https://doi.org/10.1177/1023263X221096026
To cite this reference: https://hdl.handle.net/10067/1883750151162165141

uantwerpen.be

\‘\‘LE

Institutional repository IRUA



A research agenda for trust and distrust in a multilevel judicial system

Patricia Popelier” Monika Glavina,’ Federica Baldan,* Esther Van Zimmeren®

Abstract

While public trust in the judicial system has been extensively explored in the US, this has been less
common in Europe. The purpose of this paper is therefore to launch a research agenda on trust in courts.
This is based on an overview of the empirical studies on trust/distrust in courts in Europe, which are
assessed critically in light of the trust literature. We connect the concept of multilevel governance in
which the EU operates to the concept of multilevel trust, which concerns the interrelations between
interpersonal trust, interorganizational trust and system trust. Furthermore, we add structure to the
existing literature on trust in and within courts in Europe by categorising it into two main categories: (1)
studies that focus on trust in courts within one (national or European) legal system, and (2) those that
explore the interaction of trust in and between courts at different levels of governance (multilevel
governance). We further examine whether different relational and institutional aspects of trust in courts,
their drivers, dynamics and effect, as well as the recent trend of specialization in court systems have
been sufficiently covered in the literature.
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1. Introduction: trust in courts as an understudied topic in Europe

The literature on trust can be traced back as far as to John Locke who saw trust as a societal
bond and lubricant for social relations. Since then, trust as a concept has been widely studied
across different disciplines and in relation to different fields. Most attention has undoubtedly
been given to the role of trust in governance.> As Ruscio points out, trust is ‘central to legitimate
democratic government, to the formation of public policy, and to its implementation’.® Scholars
focused predominantly on citizens’ trust in political institutions,” political actors,? political
parties,® and public administration.’® Worth mentioning are also scholarly efforts that look at
trust and distrust of government actors towards citizens,'* between public organisations,*? or in
regulators.®

Trust in and within courts received much less attention. Yet, courts have largely expanded their
visibility and impact on politics over the last few decades. For example, the Brexit decision
caused considerable uncertainty regarding the jurisdiction of the Court of Justice of the

Se.g., V. A. Braithwaite and M. Levi (eds.), Trust and Governance (Russell Sage Foundation, 1998); B. Nooteboom, H. Berger,
and N. G. Noorderhaven, ‘Effects of Trust and Governance on Relational Risk’, 40 Academy of Management Journal (1997),
p- 308; F. Six, ‘Trust in Regulatory Relations: How New Insights from Trust Research Improve Regulation Theory’, 15 Public
Management Review (2013), p. 163; F. Six and K. Verhoest, “Trust in Regulatory Regimes: Scoping the Field’, in F. Six and
K. Verhoest (eds.), Trust in Regulatory Regimes (Edward Elgar Publishing, 2017), p. 1.

¢ K. P. Ruscio, ‘Trust, Democracy, and Public Management: A Theoretical Argument’, 6 Journal of Public Administration
Research and Theory (1996), p. 462.

7M. E. Warren, ‘Democratic Theory and Trust’, in M. E. Warren (ed.), Democracy and Trust (Cambridge University Press,
1999), p. 310; M. Levi and L. Stoker, ‘Political Trust and Trustworthiness’, 3 Annual Review of Political Science (2000), p.
475; O. Listhaug and T. G. Jakobsen, ‘Foundations of Political Trust’, in E. M Uslaner (ed.), The Oxford Handbook of Social
and Political Trust (2017), p. 559; S. Zmerli and T. W. G. Van der Meer, Handbook on Political Trust (Edward Elgar
Publishing, 2017).

8 M. J. Hetherington, ‘The Political Relevance of Political Trust,” 92 American Political Science Review (1998), p. 791; O.
Listhaug, ‘The Dynamics of Trust in Politicians’, 1 Citizens and the State (1995), p. 261.

° 0. Listhaug and K. Ringdal, ‘Trust in Political Institutions’, Nordic Social Attitudes in a European Perspective (2008), p.
131-51. See also measures used in large scale surveys such as Eurobarometer, European Value Studies, European Social
Survey, World Values Survey.

10 P Oomsels and G. Bouckaert, ‘Studying Interorganizational Trust in Public Administration: A Conceptual and Analytical
Framework for Administrational Trust’, 37 Public Performance & Management Review (2014), p. 577-604; J. Marlowe, ‘Part
of the Solution or Cogs in the System?: The Origins and Consequences of Trust in Public Administrators’, 6 Public Integrity
(2004), p. 93-113.

1 K. Yang, ‘Public Administrators’ Trust in Citizens: A Missing Link in Citizen Involvement Efforts’, 65 Public
Administration Review (2005), p. 273; K. Yang, ‘Trust and Citizen Involvement Decisions: Trust in Citizens, Trust in
Institutions, and Propensity to Trust’, 38 Administration & Society (2006), p. 573-595; M. Peel, ‘Trusting Disadvantaged
Citizens’,” in B. Braithwaite and M. Levi (eds.), Trust and Governance (Russell Sage Foundation, 1998), p. 315; P. Sztompka,
Trust: A Sociological Theory (Cambridge University Press, 1999).

12J. Edelenbos and E. H. Klijn, ‘Trust in Complex Decision-Making Networks: A Theoretical and Empirical Exploration’, 39
Administration & Society (2007), p. 25; L. A. Van Oortmerssen, C. M. J. van Woerkum, and N. Aarts, ‘The Visibility of Trust:
Exploring the Connection between Trust and Interaction in a Dutch Collaborative Governance Boardroom’, 16 Public
Management Review (2014), p. 666; Oomsels and Bouckaert, 37 Public Performance & Management Review (2014), p.577.;
M. Callens, G. Bouckaert, and S. Parmentier, ‘Intra-and Interorganisational Trust in a Judicial Context: An Exploratory Case
Study’, in A. Hondeghem, X. Rousseaux, F. Schoenaers (eds.), Modernisation of the Criminal Justice Chain and the Judicial
System (Springer, 2016), p. 115.

3 F. Six, 15 Public Management Review (2013), p. 163; F. Six and K. Verhoest, Trust in Regulatory Regimes; 1. Ayres and J.
Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford University Press, 1992); N. Gunningham
and D. Sinclair, ‘Regulation and the Role of Trust: Reflections from the Mining Industry’ 36 Journal of Law and Society
(2009), p. 167; K. Murphy, ‘The Role of Trust in Nurturing Compliance: A Study of Accused Tax Avoiders’, 28 Law and
Human Behavior (2004), p. 187.



European Union (CJEU)* and judicial co-operation.”® The Hungarian and British public is
openly supporting the withdrawal from the European Convention on Human Rights (ECHR)
and their governments are publicly defying the jurisdiction of the European Court of Human
Rights (ECtHR).*® Attacks on judicial independence have made Polish judges seek assistance
from the Court of Justice (CJ) via the preliminary ruling procedure,'” and in turn the Polish
Constitutional Tribunal dismissed the CJ’s decision as ultra vires.'®* Furthermore, the German
Constitutional Court criticized the European Central Bank’s (ECB) performance to deal with
the financial crisis, but also the CJ’s reticence in controlling the ECB.! Events like these have
intensified public scrutiny of courts, which increasingly have to take different opinions into
account: of public, legislative, executive, and other powerful courts, when delivering their
judgments. Yet, we still know surprisingly little about trust in, within and between courts.

The fact that trust in and within courts is frequently examined under different concepts sustains
this gap in the literature. Scholars use terms such as legitimacy,” diffuse support,® or
confidence.?? For example, a study conveys that the ECtHR uses the European consensus
doctrine to ensure that its rulings will not be counter-majoritarian in the sense of going against
public opinion in the different Member States, reducing the likelihood of a strong public
backlash.”® However, as we will argue in this paper, legitimacy, support and trust are different
concept. Furthermore, large scale surveys, such as the European Social Survey (ESS) that

141n this paper, we use the abbreviation CJEU when we talk about the Court in general or the Court as one of the EU institutions:
the Court of Justice or the General Court. We use the abbreviation CJ to refer to the Court of Justice when we talk about the
preliminary ruling procedure as requests for preliminary rulings are currently only dealt by the CJ (art. 267 TFEU, art. 256(3)
TFEU).

15 D. Giannnoulopoulos, ‘Fair Trial Rights in the UK Post Brexit: Out with the Charter and EU Law, in with the ECHR?’, 7
New Journal of European Criminal Law (2016) p. 387; A. Dyevre, ‘Have British Judges Already Left the EU? The Impact of
the Brexit Vote on EU Law in the UK’, EUROPP (2018), https://blogs.lse.ac.uk/europpblog/2018/11/13/have-british-judges-
already-left-the-eu-the-impact-of-the-brexit-vote-on-eu-law-in-the-uk/.

16 European Parliament, ‘Hungary’s Withdrawal from the European Convention on Human Rights’, (2017),
https://www.europarl.europa.eu/doceo/document/E-8-2017-002208 EN.html; Michael Peel and Laura Hughes, ‘Data Case
Defeat Increases Tory Pressure to Quit ECHR,’ Financial Times, February 13, 2020, https://www.ft.com/content/7daf254e-
4e5c-11ea-95a0-43d18ec715f5.

17 E.g., Case C-522/18, ECLI:EU:C:2020:42; Case C-668/18, ECLI:EU:C:2019:1093; Joined Cases C-558/18 and C-563/18,
ECLI:EU:C:2020:234; Joined Cases C-585/18, C-624/18 and C-625/18, ECLI:EU:C:2019:982; Case C-623/18,
ECLI:EU:C:2020:800; Case C-824/18, ECLI:EU:C:2021:153.

18 P7/20 of 14 July 2021.

19 BVerfG, Judgment of the Second Senate of 05 May 2020 - 2 BvR 859/15, paras. 1-237.

20 G.A. Caldeira and J.L. Gibson, ‘The Legitimacy of the Court of Justice in the European Union: Models of Institutional
Support’ 89 American Political Science Review (1995), p. 356; J.L. Gibson, G.A. Caldeira, and V. A. Baird, ‘On the Legitimacy
of National High Courts,” 92 American Political Science Review (1998), p. 343; N. Grossman, ‘The Normative Legitimacy of
International Courts’, 86 Temp. L. Rev. (2013), p. 61.

2l G.A. Caldeira and J.L. Gibson, 89 American Political Science Review (1995), p. 356; C.J. Carrubba and L. Murrah, ‘Legal
Integration and Use of the Preliminary Ruling Process in the European Union’, 59 International Organization 59 (2005), p.
399; W. Mattli and A.M. Slaughter, ‘Revisiting the European Court of Justice’, 52 International Organization (1998), p. 177,
N. Lampach and A. Dyevre, ‘Choosing for Europe: Judicial Incentives and Legal Integration in the European Union,” 50 Eur
J Law Econ (2019), p.65.

22 0. Bassok, ‘The European Consensus Doctrine and the ECtHR Quest for Public Confidence’, in P. Kapotas and V. P.
Tzevelekos (eds.) Building Consensus on European Consensus: Judicial Interpretation of Human Rights in Europe and Beyond
(CUP, 2018), p. 236; R. Salzman and A. Ramsey, ‘Judging the Judiciary: Understanding Public Confidence in Latin American
Courts’, 55 Latin American Politics and Society (2013), p. 73; M. Urbanikova and K. Sipulova, ‘Failed Expectations: Does the
Establishment of Judicial Councils Enhance Confidence in Courts?’, 19 German Law Journal (2018), p. 2105; J. Jackson et
al., ‘Developing European Indicators of Trust in Justice’, 8 European Journal of Criminology (2011), p. 267.

23 0. Bassok, in P. Kapotas and V. P. Tzevelekos (eds.) Building Consensus on European Consensus: Judicial Interpretation
of Human Rights in Europe and Beyond, p. 236.



measures ‘trust in the legal system’ or the European Value Survey (EVS) that measures
‘confidence in courts’, do so descriptively and without further analysis.

Other studies analyse trust through indicators on the performance of courts and the attributes of
judges. These studies ask respondents whether they think that courts protect citizen rights, that
judges are honest, that court decisions are fair, and that the courts guarantee everyone a fair
trial.>* This approach is, however, problematic because it equates the concept of trust with the
drivers of trust. This way, procedural fairness and performance become parts of the concept of
trust, instead of independent variables that may explain trust. Contributions that do focus on the
concept of trust as defined and operationalised in the trust literature, such as Mayoral,? are rare
and limited.

Considering these gaps, this paper aims to give an overview of the empirical studies on
trust/distrust in courts in Europe and to assess them critically in light of the trust literature.
While public trust in the judicial system has been more extensively explored in the US, this has
been less common in Europe. Yet, the European multilevel governance context provides a more
complex and wider range of judicial attitudes,?® institutional frameworks, and legal and political
cultures, and adds two supranational courts. Therefore, different and challenging legal and
empirical questions arise in the complex governance context.

The contribution of this paper is threefold.

First, we emphasise the multi-level context in which European courts operate. The European
Union (EU) is a system of multilevel governance with a distribution of powers over at least two
levels: the national and the European one. Subnational governments in multi-tiered member
states such as Germany and Belgium add another layer of complexity to the system.
Accordingly, the EU legal order is guarded by courts on two levels: national courts and the
CJEU, with subnational courts and the ECHR (to which all EU member states are parties) again
adding layers of complexity. While there has been extensive work done on the cooperation
between the CJEU and ECtHR,* and between EU member states’ courts and the CJ,* the role
of trust in this relationship is not yet entirely clear. This paper, therefore, examines to what extent
trust and distrust in and between courts in the multilevel judicial system of the EU have been
discussed in the literature.

24 T. R. Tyler, ‘Public Trust and Confidence in Legal Authorities: What Do Majority and Minority Group Members Want from
the Law and Legal Institutions?’, 19 Behavioral Sciences & the Law (2001), p. 215; S. Grimmelikhuijsen and A. Klijn, ‘The
Effects of Judicial Transparency on Public Trust: Evidence from a Field Experiment’, 93 Public Administration (2015), p. 995.
25 J. A. Mayoral Diaz-Asensio, ‘In the CJEU Judges Trust: A New Approach in the Judicial Construction of Europe’, 55 Journal
of Common Market Studies (2017), p. 551.

26 G. A. Caldeira and J. L. Gibson, 89 American Political Science Review (1995), p.365.

27 L. Garlicki, ‘Cooperation of Courts: The Role of Supranational Jurisdictions in Europe’, 6 International Journal of
Constitutional Law (2008), p. 509; A. VoBkuhle, ‘Multilevel Cooperation of the European Constitutional Courts: Der
Europiische Verfassungsgerichtsverbund’, 6 European Constitutional Law Review (2010), p. 175; T. Lock, ‘The ECJ and the
ECtHR: The Future Relationship between the Two European Courts’, 8 The Law & Practice of International Courts and
Tribunals (2009), p. 375.

28 A. Stone Sweet and T. L. Brunell, ‘The European Court and the National Courts: A Statistical Analysis of Preliminary
References, 1961-95°, 5 Journal of European Public Policy (1998), p. 66; C. J. Carrubba and L. Murrah, 59 International
Organization 59 (2005), p. 399; G. Tridimas and T. Tridimas, ‘National Courts and the European Court of Justice: A Public
Choice Analysis of the Preliminary Reference Procedure’, 24 International Review of Law and Economics (2004), p. 125.



We add to the existing theoretical literature by connecting this with the concept of multilevel
trust. Consequently, this paper relies on two different dimensions: multilevel governance and
multilevel trust. Multilevel governance is a system that disperses power both vertically, over
territorial or task-specific jurisdictions, and horizontally, including non-government actors,
markets and civil society.?® Multilevel trust concerns the interrelations between interpersonal
trust (in or between individuals), interorganizational trust (trust towards or between specific
organizations, such as the parliament or the supreme court), and system trust (towards a system,
such as the national law system or the political system).

The second contribution of our paper is that we look at both relational and institutional aspects
of trust in courts, as well as their drivers, dynamics and effects. We examine whether they have
been sufficiently covered in the literature and what we can learn from it.

Third, we observe a lack of research on trust in different types of courts and specialized courts
in particular. The latter is especially surprising because of two reasons. First, there is a general
trend of increased specialization, both at the European and national levels, resulting in
specialized chambers within courts, specialized court sections and specialized courts.* Second,
the benefits of specialization (effectiveness, efficiency and predictability), as well as the
potential drawbacks (isolation, bias and capture), represent elements that may have an impact
on the trust of judicial actors as well as citizens in the court. We aim to take this emergence of
specialization in courts systems into account when exploring the literature on trust in courts.

This paper is structured as follows. Section two gives a brief overview of the concepts of trust
and distrust, and explains the concept of multilevel trust. Section three and four add structure
to the existing literature on trust in and within courts in Europe. Building on the concepts of
multilevel governance and multilevel trust, we categorise the literature into (1) studies that
focus on trust in courts within one, national or European, legal system, and (2) those that explore
the interaction of trust in and between courts at different levels of governance (multilevel
governance). Throughout both sections, we list different drivers, dynamics and effects of trust
and distrust for different types of judicial actors, also taking into consideration specialization in
courts. We finish with a discussion on how this paper and the structure it provides can be used
in future research.

It is important to emphasise that. in our analysis, we focus on trust in courts, leaving out the
literature that measures trust in other actors as part of the judicial system. For example, research
on trust within the criminal justice system tends to also measure trust in police officers.?* When
we refer to such papers, we focus only on findings related to courts. Yet, other judicial actors,
such as public prosecutors, investigators and judicial support services, do play a role when

2 K. A. Daniell and A. Kay, ‘Multi-Level Governance: An Introduction,” in K. A. Daniell and A. Kay (eds.) Multi-Level
Governance (ANU Press, 2017), p. 6; S. Piattoni, The theory of multi-level governance (Oxford University Press, 2010), p. 26.
30 L. Baum, Specializing the Courts (University of Chicago Press, 2011).

31'S. Parmentier and G. Vervaeke, ‘In Criminal Justice We Trust? A Decade of Public Opinion Research in Belgium’, 8
European Journal of Criminology (2011), p. 286; L. W. Sherman, ‘Trust and Confidence in Criminal Justice’ 248 National
Institute of Justice Journal (2002), p. 22; J. Vanschoenwinkel and A. Hondeghem, ‘The Concepts of Trust and Distrust in the
Belgian Criminal Justice Chain’, in A. Hondeghem, X. Rousseaux and F. Schoenaers (eds.) Modernisation of the Criminal
Justice Chain and the Judicial System (Springer, 2016), p. 97.



discussing inter-organizational trust, for example as a factor that improves the justice chain
management.

2. Concepts of trust, distrust and multilevel trust

The concept of trust has been problematised and discussed across different disciplines and in
many different ways, resulting in different definitions and operationalisations of trust.* Five
elements are common to most definitions. The first is the assessment of trustee’s
trustworthiness, which means that trustors will trust another party if they expect that the other
party has the competence to successfully complete its tasks (Ability), that cares about their
interests and needs (Benevolence), and will act in a just and fair way (Integrity).>* The second
is the trustor’s general propensity to trust, i.e. the willingness to be vulnerable under the
conditions of risk and uncertainty.* Third, one’s decision to trust another actor is determined
by trustors’ personality itself, that is, their predisposition or propensity to trust others.*® Fourth,
trust is a relational concept. This means that an actor trusts another actor with respect to a
certain future behaviour (A trust B to do X).*” It also means that we can talk about trust only in
relation to actors we know. Finally, trust is context-specific: the development of the trust
relationship between a trustor and the trustee changes based on whether the type of the actor
involved is an individual (e.g. a citizen or a judge), organisation (e.g. court) or system (e.g.
judicial system)- i.e. the multilevel trust dimension.

Related but different concepts are legitimacy, public support and confidence. They cannot be
equated with trust, but they are closely linked.*® Trust (together with obligation and shared
goals) is one of the components of legitimacy.* Trust is, in that case, a precursor to legitimacy.*
For an institution to be considered legitimate, one must first assess that institution as trustworthy
(that is, belief that the institution is competent, benevolent and integer).** In turn, legitimacy
can be a precursor to institutional trust. Finally, while trust includes individual-level views (i.e.
a citizen (trustor A) trusts the police (trustee B) to do what they are tasked to do (issue X)),

32 M. Callens and G. Bouckaert, ‘Trustworthiness and Information Disclosure Among Judicial Governmental Agencies’, 42
Public Performance & Management Review (2019), p. 1117; M. Callens, G. Bouckaert, and S. Parmentier, in A Hondeghem,
X Rousseaux, F Schoenaers (eds.), Modernisation of the Criminal Justice Chain and the Judicial System, p. 115.

3 D. M. Rousseau, S.B Sitkin, S.B. Burt and C. Colin, ‘Not so Different after All: A Cross-Discipline View of Trust’, 23
Academy of Management Review (1998), p. 393; G. Mollering, Trust: Reason, Routine, Reflexivity (Emerald Group Publishing,
2006), p. 111.

3 R. C. Mayer, J. H. Davis, and D. F. Schoorman, ‘An Organizational Model of Organizational Trust’, 20 Academy of
Management Review (1995), p. 709.

3 G. Mollering, Trust: Reason, Routine, Reflexivity, p. 111.

36 C. Mayer, J. H. Davis, and D. F. Schoorman, 20 Academy of Management Review (1995), p. 709.

37 R. Hardin, Trust and Trustworthiness (Russell Sage Foundation, 2002); B. Nooteboom, Trust: Forms, Foundations,
Functions, Failures and Figures (Edward Elgar Publishing, 2002).

¥ E. M. Kearns, E. Ashooh, and B. Lowrey-Kinberg, ‘Racial Differences in Conceptualizing Legitimacy and Trust in Police’,
45 American Journal of Criminal Justice (2020), p. 190.

¥ T.R. Tyler and J. Jackson, ‘Popular Legitimacy and the Exercise of Legal Authority: Motivating Compliance, Cooperation,
and Engagement’, 20 Psychology, Public Policy, and Law (2014), p. 78.

40 M. Hough et al., ‘Procedural Justice, Trust, and Institutional Legitimacy’ 4 Policing: A Journal of Policy and Practice
(2010), p. 203.

41V, Kaina, ‘Legitimacy, Trust and Procedural Fairness: Remarks on Marcia Grimes’ Study’, 47 European Journal of Political
Research (2008), p. 510; T. R. Tyler and J. Sevier, ‘How Do the Courts Create Popular Legitimacy?: The Role of Establishing
the Truth, Punishing Justly, and/or Acting Through Just Procedures’, 77 Albany Law Review (2013), p. 44.



legitimacy involves institution’s quality of possessing power and authority and a subsequent
acceptance and deference to that authority.*

An institution is considered legitimate when ‘it is perceived as having the right or the authority
to make decisions and when its decisions are viewed as worthy of respect or obedience’.** The
extent to which courts are perceived as legitimate, therefore, depends on whether their decisions
(even the unpopular ones) are respected, complied with and accepted by their constituents.*
Legitimacy is of special concern in the literature on courts, because of the counter-majoritarian
difficulty: while (most) courts are not elected, they can invalidate decisions from directly or
indirectly representative authorities. A trust perspective puts this in a more positive light: some
authors claim that the institutionalization of distrust advances trust in political institutions, by
building in checks and balances.* This way, courts act as ‘generators of meta-trust’, which can
be regarded as an acknowledgement of the dynamic multilevel nature of trust.*

Public support is also an important focal point because courts are dependent upon other
authorities to implement their decisions: courts adjudicate the law, but do not have the tools to
enforce it, and, therefore, rely on citizen’s support.”” This is what ultimately determines the
failure or success of the system.*® If diffuse support is strongly correlated with the willingness
to accept an unpopular judicial decision® and support for (international) courts drops abruptly
with public controversy over unpopular decisions,* then this is also important for trust relations,
which are known for being hard to build but easy to break.

Trust in courts is also often examined under the terms ‘public attitudes towards the courts’*! or
‘confidence in courts’,>* with the ECtHR even explicitly recognising the role of ‘public
confidence’ implied in the European consensus doctrine as the source of the judiciary’s
legitimacy.>®* Research on the US Supreme Court confirms that disagreement with specific

42 J. Jackson and J. M. Gau, ‘Carving Up Concepts? Differentiating Between Trust and Legitimacy in Public Attitudes
Towards Legal Authority’, in E. Shockley, T. M. S. Neal, L. M. PytlikZillig, B. H. Bornstein (eds.) Interdisciplinary
Perspectives on Trust: Towards Theoretical and Methodological Integration, (Springer International Publishing, 2016), p.
49; M. Hough, J. Jackson, and B. Bradford, ‘Legitimacy, Trust and Compliance: An Empirical Test of Procedural Justice
Theory Using the European Social Survey’, in J. Tankebe and A. Liebling (eds.), Legitimacy and criminal justice: An
international exploration (Oxford University press, 2013), p. 326.

4 ]. L. Gibson, ‘Court: Definition, Functions, Structure, & Facts,” Encyclopedia Britannica (1998),
https://www.britannica.com/topic/court-law.

4 Ibid.

4 A. Grosskopf, ‘Explaining the Democratic Trust Conundrum: The Sources of Institutional Trust in the Reunited Germany’
83 International Social Science Review (2008), p. 3.

4 S. Van de Walle, ‘Trust in the Justice System: A Comparative View across Europe’, 183 Prison Service Journal (2009), p.
22.

47 G. Vanberg, The Politics of Constitutional Review in Germany (Cambridge University Press, 2004).

48 M. Hough et al., 4 Policing: A Journal of Policy and Practice (2010), p. 203; M. Callens, The Interorganisational Trust
Process in the Flemish Judicial Youth Care Chain: Perceived Trustworthiness, Its Inputs, and Willingness to Exchange
Information (Leuven, Belgium, KU Leuven, 2017), p. 5.

4 J.L. Gibson, G.A. Caldeira and V.A. Baird, 92 American Political Science Review (1998), p. 343.

S0 E. Voeten, ‘Public Opinion and the Legitimacy of International Courts’, 14 Theoretical Inquiries in Law (2013), p. 411; but
see R.D. Kelemen, ‘The Political Foundations of Judicial Independence in the European Union’, 19 Journal of European Public
Policy (2012), p. 43.

31 G.A. Caldeira, ‘Courts and Public Opinion’, 303 The American Courts: A Critical Assessment (1991), p. 303.

52 R. Salzman and A. Ramsey, 55 Latin American Politics and Society (2013), p. 73; M. Urbénikové and K. Sipulova, 19
German Law Journal (2018), p. 2105

33 0. Bassok, in P. Kapotas and V. P. Tzevelekos (eds.) Building Consensus on European Consensus: Judicial Interpretation
of Human Rights in Europe and Beyond (CUP, 2018), p. 236.



rulings reduces ‘confidence’ in the Court — whereas, conversely, agreement with decisions only
marginally advances ‘confidence’.>

Thus, legitimacy, support, confidence and trust are closely connected. In the absence of
electoral accountability or public ability to assess legal reasonings, legitimacy is often seen as
an outcome achieved through diffuse support, which, in turn, depends on trust.>

Trust also needs to be distinguished from distrust. A dominant view until the 1990s was that
distrust is a simple opposite or a mirror of trust. Terms such as low trust, mistrust or distrust
were often used interchangeably.*® Only recently scholars started emphasising that distrust as a
concept is related but qualitatively distinct from trust. Distrust is, therefore, not the mere
absence of trust but rather an intentional and behavioural rejection of one’s vulnerability on the
basis of negative expectations about the trustees future behaviour under conditions of
dependency and uncertainty.>’

Trust (or distrust) relationships involve two important actors: trustors and trustees. To identify
these, trust literature makes a distinction between (1) levels of trust and (2) trust referents.>® The
first concept addresses the trustors. Three levels of trustors are typically distinguished:
individuals (trust demonstrated by an individual person), organizations (the aggregated degree
of trust shared by the members of an organization) and community (the aggregate degree of
trust shared by all members of a community). The second concept distinguishes between three
levels of trustees: individuals (trust towards a specific person), organizations (trust towards a
specific organization, e.g. the parliament or the supreme court), and systems (trust towards a
system, such as the legislative system or the justice system).>

The most attention has undoubtedly been given to individuals as trustors. Scholars explored
individuals’ levels of trust towards a particular person (also known as ‘particularised trust”),*
their trust in organizations,® and in systems.®> While some hold that only individuals, not

3+ A. Grosskopf and J. J. Mondak, ‘Do Attitudes toward Specific Supreme Court Decisions Matter? The Impact of Webster and
Texas v. Johnson on Public Confidence in the Supreme Court’, 51 Political Research Quarterly (1998), p. 633.
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collectives, can trust,®® others did support the notion of trust between organisations.®* Trust
within and between organisations has been conceptualised as a collective phenomenon based
upon sharing a membership with an organisation.® What distinguishes this trust from
interpersonal trust is that it is less direct, less personal and less individuated.® Much less
attention has been devoted to system trust, which is based on the trustor’s assumption that a
system is functioning. The trustor then places trust in that function rather than people.®” The
emphasis on interpersonal and interorganizational trust is also reflected in the literature on trust
in courts. Therefore, most of the papers discussed here relate to either interpersonal or
interorganizational trust. How these different trust levels mutually interact or complement each
other is still a puzzle: the research on trust incorporating multiple levels of analysis remains
limited, in the general literature and with regard to courts. Moreover, the research on trust at
different levels of analysis continues to develop independently with little cross-fertilization.
This isolation of trust at a single level of analysis ignoring drivers, effects and dynamics from
other levels and the interaction with those other levels creates non-trivial gaps in our
understanding of trust.%®

3. Trust in courts within one legal system

In this section, we turn to trust within one legal system, focusing on the European legal space.
We first examine trust between judicial actors and then turn to citizen’s trust in courts.

Trust between judicial actors

Judicial networks have specific characteristics that have an impact on trust relations. Judicial
cooperation networks are generally not voluntary. Instead, they are closely interlinked, based
on formal and long-term inter-organisational relationships and paired with checks and balances
to ensure autonomy and impartial decision-making.®® Empirical literature in this domain is
scarce and confined to specific fields of the law.

Most prominent here is the research on the judicial youth system. Several studies examine the
role of trust as a co-operation enhancing factor between different judicial actors in this sector,
including the juvenile police, social services, the public prosecutor’s office, and the juvenile
courts. Callens and later Callens and Bouckaert, focus on one aspect of the trust relationship:
the assessment of the trustee’s trustworthiness. Building on Mayer’s work, they define
trustworthiness as the trustor’s positive expectations about the trustee’s ability, benevolence
and integrity. These and related studies confirm the role of ability, benevolence and integrity as
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trustee-related drivers of trust.” Issue-related factors, however, also seem to play a role and the
intensity of their impact varies depending on the type of cooperation (e.g., whether we are
talking about sharing mandatory vs optional information, or receiving vs sending out
information). The role of boundary spanners was also examined in youth care with a focus on
information exchange, and including the juvenile police, supporting social services, the juvenile
public prosecutor’s office, and the juvenile court.”? Among several factors that affect the
assessment of one’s trustworthiness, the negative impact of workload on perceived ability’? is
important for broader insights in trust in courts, considering the backlog many courts are
struggling with. This research also points to the risk of too much trust, when it increases the
willingness to share confidential information that may jeopardize the privacy of clients or the
right to a fair trial.”

Interestingly, a rare study of distrust within courts examines a court where conflicts arose
between judges and administrators following judicial reform (so-called ‘inter-group distrust’).”
This study of Callens reveals ‘value incongruence’ as a determinant of distrust, besides
‘pervasive negative perceptions’ and ‘a self-amplifying circle’. In line with the trust literature
discussed in section two, Callens’ paper confirms that ‘distrust’ should conceptually be
distinguished from ‘low trust’ and suggests that if value incongruence perceptions surpass a
certain threshold, the cycle of distrust will further develop through amplifying mechanisms.”

When it comes to trust between courts within national legal systems, scholars such as Jaremba’®
and Glavina’’ showed that judges of lower national courts tend to exhibit higher levels of trust
in their supreme courts as compared to constitutional courts. One reason for this discrepancy,
as Glavina reports, is that lower court judges see the supreme court judges as more ‘equal’ to
them, while constitutional court judges are often described as ‘politicians in robes’.”®

Arguably, this is just one example that emphasizes the need to pay more attention to trust in
different types of courts. This applies especially to specialized courts. The main argument in
favour of specialization is the enhancement of expertise in judicial decision-making. Expertise
is fostered through the selection of judges with knowledge on the subject and/or through their
continuous exposure to a particular legal field. Supporters of this trend argue that specialisation
will contribute to more effective, efficient and predictable decision making.” On the other hand,
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specialization is often connected to some potential drawbacks, such as isolation and the
development of bias or the potential for capture. Judges who specialize in one legal field may
develop a narrow perspective and disregard interests and values that are not connected to their
specific area of expertise, including the broader opinion of the public.® In particular, a bias can
develop as a result of the high concentration of cases in specialized courts as well as in relation
to the ‘mission’ that the court is expected to accomplish. For example, intellectual property (IP)
courts are often created with the aim of fostering innovation and commercial courts with the
purpose of attracting businesses to a particular geographical area.®* Judges may be selected to
sit on such specialized courts simply because they believe in the mission of the court.®
Consequently, they are more likely to interact with lawyers who represent a particular interest,
thus enhancing the professional bias.®® Judges who are immersed in a field of the law may
further encounter the risk of developing stereotypes about the cases that they analyse. For
instance, in the area of criminal law, judges may develop the impression that the great majority
of defendants are guilty.®® Thus, the higher the centralization of cases in the hands of a
specialized court, the higher the risk that the judge will be influenced in her/his reasoning by
stereotypes.®

It is, therefore, worth analysing what impact specialization has on trust in courts. The perception
that a specialized court operates in isolation and might be biased towards a particular field of
the law may have an impact on the relationships between different judicial actors. In the US,
the generalist Supreme Court on several occasions voiced its concern for the development of
special rules and an isolated body of case law by the lower specialized courts.®

The relationship between judicial and quasi-judicial bodies is another unexplored area from the
perspective of specialisation within a legal system. Governmental agencies often entail
specialized quasi-judicial bodies in charge of making binding decisions. Trust between the
courts and the quasi-judicial actors may play a role in the development of a coherent body of
decisions in a specific legal field. In fact, the expertise of a quasi-judicial body could be a
trustee-related driver eventually leading to a relationship of cooperation (for instance, involving
the exchange of evidence in parallel litigation or references to the decisions reached by the other
actor) between the court and the quasi-judicial body.

Turning to judicial cooperation between judicial actors in different Member States, it is
important to note that the EU has developed a principle of so-called ‘mutual trust’; a legal
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presumption of mutual trust between the Member States and between the authorities of different
Member States. In criminal law, this facilitates the surrender of sentenced or suspected persons
among EU countries.?’” In the field of EU private international law, specific EU instruments
determine, on the basis of neutral criteria, the horizontal distribution of civil adjudicative power
between the Member States. This horizontal distribution of powers is based on the trust that
Member States accord to each other’s legal systems and judicial institutions. Mutual trust has
enabled a compulsory system of jurisdiction to be established preventing the Member States
from exercising their territorial judicial jurisdiction. The legal grounds, implementation and
consequences of the principle of mutual trust have been widely discussed in legal scholarship,®
but scholars have only rarely referred to trust literature.®® Empirical studies on mutual trust are
lacking. A rare example by Efrat shows that despite the legal assumption of trust, judicial
authorities are more willing to surrender to legal systems that have a better-quality criminal
regime and a stronger human rights record.®

Citizen trust

In Europe, research on trust in justice is often focused on crime control, trust in police officers
and criminal courts.”® The EURO-JUSTIS Project, aimed at developing indicators for
measuring trust, and the ESS, collecting survey data from Bulgaria, the Czech Republic,
England, Wales, France, Italy and Lithuania, are also limited to criminal justice.’> The purpose
of the cross-country collection of data was to enable comparative research. However, it was
noticed that differences in data quality render comparison rather difficult.”® The researchers
behind the ESS program hold that although the surveys are ‘likely to have a high ratio of noise’,
they can be treated as reasonable evidence where they present a coherent signal.* The European
Network for Councils of the Judiciary (ENCJ) focuses more generally on the judiciary, but
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analyses in particular ‘public confidence’ from the perspective of communication and
transparency.®

Several trustor-related factors are identified as drivers for trust, related to identifying features
(age, gender, region or place of residence), status (income, education, marital status, gainful
employment), beliefs (political preferences, ideology), information sources (media, fiction)®
and education (e.g. studying law).”” Aydin Cakir and Sekercioglu, for example, study the
interaction between individual and country-level factors in a comparative setting.®® They find
that while in advanced democracies people with low levels of political awareness exhibit low
levels of confidence in the judiciary, in countries with certain democracy problems less
informed people would fail to see the deficiencies of the political system and remain unduly
confident in the judiciary. On the other hand, in countries with poor democratic performance,
the more informed, interested and educated people are in a better position to see the system
failure, which is well reflected in their low levels of confidence in the judiciary.*

The most significant driver of the trust in justice, as shown by Parmentier and Vervaeke, is past
experiences with the (civil or criminal) justice systems, with experience as a party leading to
decreasing trust, and experience as a witness leading to higher trust.'® Experiences of friends
or family, as shown by Machyra et al., has a similar effect.’® This is where the notion of
procedural justice comes in. Procedural justice refers to both personal experience — how has
one been treated by judicial actors — and to perceived fairness — whether people think that
judicial actors make their decisions fairly.*® It is, therefore, both a trustor-related and a trustee-
related driver. People are more willing to consent and cooperate with judicial actors if they are
treated fairly.'®® In turn, trust in the fairness of judicial actors is closely linked to the legitimacy
of these actors.'™

Montinola’s study of local courts shows that individuals use the information on institutions with
which they are familiar to make inferences regarding institutions about which they know very
little.***> For example, few if any citizens have information on the performance of each distinct
institution within the government. Experience with one institution of some sort (e.g. local court)
shapes an individual’s evaluations of other institutions (e.g. courts in general). It shows that in
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forming opinions about collective entities, direct experience is more important than stereotypes
if only individuals have an opportunity to gain this experience. It also suggests a connection
between organisational and system trust: one organisation serves as a boundary spanner that
determines the trustworthiness of the system as a whole, and in turn all the organisations within
that system. Another remarkable finding related to past experiences is that distrust spills over;
for example, one negative encounter with police or another actor may result in distrusting other
public institutions.*%®

With regard to the CJEU, perceptions of procedural justice did not seem to play an important
role for diffuse support, but this could be explained by the fact that citizens at the time of that
study had little experience with the CJEU.'” The data, however, suggested that procedural
perceptions are better treated as measures of diffuse support, rather than causal antecedents.'®®
Research on other variables that could be related to citizen’s trust in the CJEU is scarce. Apart
from the linkage with trust in national courts and the level of corruption, discussed above,
several personal attributes of trustors seem to be relevant to a certain extent. For example,
women are less inclined to trust the CJEU than men,'*® which is in line with earlier research
that found that some important CJEU decisions in favour of women’s interest had had no impact
on women’s support for this court.’*® The importance of other variables seems to evolve over
time: ideology did not seem to influence support for the CJEU in the 1990s*** but it did have an
impact on trust in the EU institutions, including the CJEU, almost two decades later.'*? Early
research did find correlations with fundamental values, rather than ideology: those who attach
much value to the rule of law or individual rights are also more positively oriented towards the
CJEU™® and more likely to accept unpopular decisions.'**

There is a lack of empirical research of trust in European constitutional courts (with the
exception of the German Federal Constitutional Court).**> This is striking for two reasons. First,
where courts generally convey less trust than political institutions, both at the European and the
national level,*® this is different for constitutional courts.'’” Second, having the power to strike
down Acts of Parliament, constitutional courts are political actors that are not democratically
controlled. For this reason, the high trust put in constitutional courts is called a ‘democratic
trust conundrum’.**® The findings that result from this empirical study on trust in the German
Constitutional Courts, are an excellent basis for more research in this area. Drivers for higher
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or lower trust are trustor-related (policy satisfaction with the government; gauging attitudes of
politicians), but also context-related (economic performance). Here, it is puzzling that lower
evaluations of economic performance do not only decrease trust of the German public in all
institutions of government but most significantly in the Constitutional Court, which is not
responsible for economic performance.™® Focus group interviews suggest that trust in
constitutional courts is based on their favourable process evaluation. Courts are deemed
trustworthy because they are perceived as reactive institutions, that end political conflict but do
not create policy, are not acting to gain power, and effectively produce output in the form of
expert judgments.’® This points to integrity and ability as trustee-related drivers. The link
between trust in the Constitutional Court and the expectation of effective output in the form of
expert judgments points to the importance of functional process evaluations that are not usually
captured by surveys utilized for measuring public trust.*** This supports the idea that trust in
courts is different from trust in political institutions because of the specific characteristics
attributed to courts (trustee-related drivers), such as impartiality, independence and expertise.*?

This brings us to the issue of judicial independence. Trust is more likely to develop in political
settings where institutions are impartial and fair.'® Trust in the courts is connected to
characteristics of a judicial system. In particular, trust in courts is linked to the guarantees
ensuring that judges operate free from improper influence or interference by external sources
(external judicial independence) as well as when judges are free of bias when deciding a case
(internal judicial independence).'** In a cross-national study, Biihlmann and Kunz use data from
the World Values Survey from 1995 to 2002 to examine possible determinants of an
individual’s confidence in the judicial system in established democracies worldwide.** They
emphasise the difference between de jure and de facto independence and conclude that the
public’s perception of independence does not depend on the formal guarantees entailed in legal
instruments but rather on effective independence or independence in practice.

In a similar vein, Sapignoli explored the reasons why trust levels differentiate between
European countries.'?® Based on crossing the Eurobarometer data in the period between 1997
and 2016 with the report of the World Economic Forum, Sapignoli concluded that diffuse
perception of independence is also positively associated with higher trust in the national
judiciary.*?’

In a recent study, Garoupa and Magalhaes show that public trust in the judicial systems is
positively related to fundamental institutional properties such as judicial independence and
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judicial accountability.'?® Those properties matter most for particular profiles of respondents:
those who are more educated are also more sensitive in their evaluations of the legal system to
the extent the judiciary in their countries is independent.’” Conversely, whether the legal
system favours the accountability of judges for misconduct tends to matter only for those with
the most exposure to information through the news media.**° In addition, the justice budget is
likely to have a positive and significant impact on an individual’s trust in justice, as the budget
may operate as a ‘signal’ when individuals face uncertainty regarding the judiciary.!

More research on trust in civil courts would also be desirable, with particular attention for
(expected) performance and procedural justice, in particular the impact of backlogs on public
trust. So far, the most relevant research in this domain focused on transparency defined as ‘the
availability of information about an organization or actor allowing external factors to monitor
the internal workings or performance’.**? It shows that judicial transparency has a positive effect
on trust, in particular on individuals with medium prior knowledge about the judiciary, but only
a marginal effect in case of a higher predisposition to trust.'*?

More research is needed to explore the link between independence and trust in specialized
courts. Due to their specific features (e.g. their mission and potential for capture), the
independence of specialized courts may be more at risk than that of generalist courts. The
perception of judicial independence may influence the choice of litigants to start proceedings
at a specialized court. Expertise may also represent a determinant for citizens’ trust in
specialized courts. In fact, differences in expertise influence the quality of decisions and may
determine the preferences of forum by litigants.*** In this context, the profile of both trustors
and trustees may play a role in the level of trust. In fact, trust may be fostered when citizens
and judges are part of the same epistemic community*** by reason of their shared background,
expertise and values.

4. Interaction of trust in courts at different levels (multi-level dynamics)

The European judicial system operates on different levels. EU member states have courts at the
national level and in some member states such as Germany the subnational level as well. In
addition, the European level includes the EU with the CJEU. As part of our analysis of the
multilevel dynamics, we examine how trust in courts on one level may have an impact on trust
in courts on another level, or how context-related drivers in one level change the level of trust
in courts on another level.
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Trust between judicial actors

Exploring interdependencies among the courts in Europe has been captured under the term
‘judicial dialogue’®®*® or ‘judicial conversations’,”®” with preliminary references as its most
prominent tool, and the preliminary ruling procedure between national courts and the CJ as the
most discussed relationship. Scholars have extensively examined why national courts and
judges request preliminary rulings from the CJ, ascribing the divergences in referral rates
among member states and their courts to, among others, intra-EU trade,*® country size and
population,™ legal tradition,** and litigation rates.'** Yet, the literature on what drives referral
rates to the CJ has only rarely been studied from the perspective of trust. **

As mentioned, the concept of trust is often equated with the concept of diffuse support. The
literature on European integration and the preliminary ruling procedure is no exemption. One
factor that has proved to result in higher referral rates in a particular member state is public
support for EU membership. Mattli and Slaughter found that, due to legitimacy constraints,
courts in countries with a less favourable view towards European integration will be less eager
to turn to the CJ by means of the preliminary ruling procedure.** Other scholars have confirmed
the effect of public support for EU membership on the referral propensity of national courts.**

Scholarly efforts that link the preliminary ruling procedure dynamics to trust conceptualisations
have, however, been limited. Mayoral’s contribution is one of the most advanced studies on
judicial trust in the EU. Building extensively on trust literature, Mayoral defines judicial trust
in the CJ as ‘the subjective belief that national judges have about whether the CJ will follow an
expected course of action under conditions of uncertainty.’** When this belief is strong, he
argues, national judges will consider the CJ trustworthy. The CJ’s trustworthiness is defined by
its ability to fulfil the role ascribed to it by EU law such as Article 267 TFEU on the preliminary
ruling procedure.**® Mayoral, thus, takes into account several elements of trust as defined above,
including the assessment of the trustee’s trustworthiness, willingness to be vulnerable and the
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fact that trust is a relational and context-specific concept. One important prerequisite for a trust
relationship that is missing from Mayoral’s definition is a trustee’s general propensity to trust.
Furthermore, he does not distinguish trust from distrust nor discusses the concept of multilevel
trust.

This unique empirical study suggests that national judges are more willing to co-operate with
the CJ via the preliminary ruling procedure when they trust that the Courts’ decisions offer clear
guidance for the correct application of EU law and that they will not create a conflict with their
national legal order.’*” Mayoral‘s study shows a series of relevant drivers of national courts’
trust in the CJ. These are a deeper knowledge of EU law and trust in domestic judicial
institutions, which is regarded as a ‘corporist’ factor. Support for the EU appears as an
important driver of trust for lower courts, but interestingly not for higher domestic courts. A
trustee-related driver is the perceived ability that the CJ will give clear guidance on matters of
EU law. Mayoral further identifies one context-related driver of trust, which is the legal field
in which the domestic courts operate, with a lower probability to trust the CJ in criminal law.
Finally, the study reveals two country-related drivers. One is the domestic legal system’s
approach to the relation between national and EU law, in the form of a dualist tradition, or with
the highest courts that take a critical stance towards the CJ. The other context-related driver is
value-congruence of legal principles, which refers to the national courts’ belief that the CJ’s
decisions are compatible with the principles and values of their national legal order.

Several later papers build on Mayoral’s study, although their theoretical trust frameworks are
less developed. Van Gestel & de Poorter, for example, emphasize the relevance of competence,
reliability and honesty in a reciprocal sense, as national courts and the CJ both act respectively
as trustor and trustee within the context of judicial dialogue through the preliminary ruling
procedure.'*® In a similar vein, Glavina shows that national judges will be more likely to request
a preliminary ruling from the CJ when they exhibit higher trust in EU institutions (the CJ, the
European Parliament, the European Commission, and the Council of Ministers). If, by contrast,
national judges exhibit higher trust in national institutions (national supreme court,
constitutional court, national parliament and the ministry of justice), the opposite will hold.**

Other studies suggest a different understanding of the role of preliminary references in the
relationship between national courts and the CJEU: they are sometimes used precisely to lay
bare a conflict between the domestic and the European regime,™° as a strategy to depoliticize
the domestic judicial decision,® or as a weapon for lower national courts to expand their
powers against the legislative branch®? or higher national courts.” This calls for a better
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understanding of performance as a driver for trust in courts. A public choice approach suggests
that national courts will refer to the CJ when the expected benefits of referral outweigh costs,
e.g. if delays are compensated by a ruling that is expected to align with the court’s preferred
policy outcome, thereby allowing it to bypass interpretations by higher domestic courts.*>*
Research on the role of trust to resolve judicial conflicts, however, remains scarce.

Finally, several empirical studies on judicial trust outside of the preliminary ruling procedure
deserve a mention. Various scholars explored judicial trust in different courts in the EU multi-
level judicial system, asking national judges from Germany, the Netherlands, Poland, Spain,
Slovenia and Croatia to rate their levels of trust in the CJEU, ECtHR, national supreme court,
and national constitutional court. *** Their results showed that the levels of judicial trust differ
not only across different judicial levels but also across member states. For example, Dutch*>®
and Polish®’ judges put the highest trust in the national Supreme Court, whereas the German
judges mainly trust their Federal Constitutional Court but do not give much trust to the CJEU.
18 In turn, the ECtHR and national supreme courts enjoy a similarly high level of trust in
Slovenia and Croatia, while the lowest trust is given to the national constitutional court.*® These
findings stress the importance of looking at the multilevel dynamics of trust and call for more
research on the cross-country and cross-court drivers of trust.

Trust in a multi-level governance setting can also be influenced by the establishment of a
specialized court at the international or supranational level. In the relationship between courts,
a specialized lower court may trust a higher generalist court to review its decisions depending
on its belief that the higher court is well-versed enough in a particular field of the law. This may
be especially relevant in those systems where the lower specialized court has the discretion to
refer an appeal or request a reference. In these cases, the lack of trust in the higher generalist
court may influence the review process. This may happen in the field of patent law once the
Unified Patent Court (UPC) will have been established,' but it also occurs with respect to
constitutional courts that have a specific mandate to protect the national constitution. This may
be crucial when, for example, a national constitutional court expects that the CJ, when called to
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apply the national identity clause, will not sufficiently value the national perspective (and thus
not act in its interests).*6?

Judicial actors in multi-level governance systems may be inclined to trust or distrust a
specialized court depending on whether they believe that the court fosters the effectiveness,
efficiency and predictability in the decision making in a specific legal field or, rather, if its case
law develops in isolation and may lead to bias or capture. One key element which may influence
trust in specialized courts relates to the profile of the judges that are part of the court.
International courts are often composed of judges from different legal cultures, with different
educational backgrounds and professional experiences. They may have worked before in highly
specialized courts or the private sector (in the case of technical judges) and may bring a
professional bias with them. All these elements represent fascinating aspects to investigate in
the study of trust in specialized courts.

Citizen trust

Citizens trust towards courts or judicial systems is specific, because citizens have little or no
choice in the selection of the judicial system, which is generally geographically determined. In
this subsection, we explore the literature on citizens trust in courts at different levels, focusing
primarily on the multilevel judicial system in the EU. Research suggests that citizens’ trust in
supranational courts is correlated with their trust in national courts, as well as trust in
supranational organizations with which these courts are associated (e.g. CJ — EU). Studies found
that individuals who trust national courts are also more likely to trust European courts. This
was first expressed by Voeten'®” and was later empirically tested and confirmed by Arnold et
al.’** Moving from a general measure of public support for EU membership towards a more
specific measure of trust in EU institutions, including the CJEU, Arnold et al. find that people
reporting trust in their national judicial system are more likely to trust the CJEU.**

Interestingly, some scholars seem to take a different position. Vanberg, for example, argues that
the CJEU does not enjoy the same degree of ‘public support’ as national high courts.'®®
Nonetheless, the first claim (that of Arnold et al.) seems to be more in line with general findings
on citizen’s trust in political institutions. Trusting national institutions (such as the national
parliament, the government, political parties and justice system), Voeten et al. report, increases
the odds of trusting the EU institutions by 10-70 per cent. This difference in percentage can be
explained by citizens’ familiarity with the functioning of the EU institutions. For example,
while the European Parliament (EP) and the CJEU have clear domestic counterparts (national
parliaments and national high courts), this is less clear for the European Commission (EC).
When an institution has a clear national counterpart, it is easier for citizens to form opinions
about them.*®®
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Besides the familiarity with the institution’s work (which is a trustor-related driver of trust),
several country-level factors play a role, too. First, Voeten et al. do not find significant
differences between levels of trust between old and new EU member states, suggesting that the
duration of EU membership is not an important country-level driver of trust. Furthermore,
accounting for country-level characteristics revealed that the correlation between trust in
national and EU institutions is a function of the level of national corruption. This effect is,
however, different for political as compared to non-political institutions. While a high level of
perceived national corruption leads to greater trust in supranational political institutions (the
EP, the EC and the Council of Ministers), a lower level of perceived national corruption goes
hand in hand with more trust in the CJEU, as well as the European Central Bank (ECB).**’ This
means that a trustor-related driver of citizens’ trust in the CJEU (trust in domestic courts)
actually hides a context-related driver (perceived national corruption).

Yet, Kelemen, who assessed ‘net trust’ (the per cent of citizens who tend to trust the institution
minus the per cent who tend not to trust it) in the CJEU relative to net trust in other
governmental institutions, concluded that the CJEU is consistently and by far the most trusted
institution in Europe. This is also the only trust relationship that has consistently positive net
trust scores that are relatively stable and the evidence does not seem to suggest that these scores
decrease in response to controversial CJEU rulings.*®

Finally, studies also reveal a positive correlation between trust in the supranational court and
trust in the relevant supranational organization that houses the Court. Support for the country’s
membership in the EU seems to go hand in hand with the support of and trust in the CJEU.**®
Arnold et al., for example, found that people who considered the EU membership beneficial for
their country were 2.6 times more likely to trust the CJEU.'”® This finding seems to also hold
for support for the ECtHR, which is often confused with the CJEU.'"

Another area that would be interesting to investigate relates to citizen trust in specialized courts
in multi-level systems. Specialized courts may be associated with the development of a bias
that leads them to favour some interests more than others. For this reason, some litigants may
feel that their position would be more “at risk’ if they litigate their case with a specialized court
rather than with a generalist one or the other way around depending on the interests concerned.
Generally, it is not possible for citizens to decide in which forum they would like to litigate
their case. However, this possibility is not excluded in multi-level governance systems, where
international or supranational courts represent an additional level of jurisdiction and litigants
have the possibility of choosing where and to what extent they wish to pursue litigation.

5. Discussion and conclusion

This overview shows that research on trust in courts is still very fragmented and incomplete. A
comprehensive take would require more research on the following topics.
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First, most of the research on trust in and between courts fails to take into account the definition
and operationalisation of trust offered by the trust literature developed in other disciplines. The
concept of trust as well as distrust and what it means with regards to courts, needs more
elaboration, especially to clarify the relationship with related notions such as legitimacy,
support and confidence. Also, interdisciplinary research is needed to combine legal notions
such as mutual trust, the European consensus doctrine, the margin of appreciation and judicial
independence with the development of trust relations. Mutual trust is a legal obligation, but for
this legal construct to be effective, more insights into how trust relationships work is required.
The claims related to public confidence and the European consensus doctrine!’? are not
thoroughly embedded in the broader trust literature. The European consensus doctrine narrows
the defending Contracting Party’s margin of appreciation but it has not been investigated how
this margin, in turn, impacts trust. Also, studies reveal that judicial independence is an important
driver for trust but formal guarantees are not determinant to perceive courts as independent and
fair; the effective independence or independence in practice appear to be more important. The
kinships with legitimacy and support, and the relationship with legal notions, clearly expose
why a research agenda for trust in courts is important for legal scholars as well.

Second, trust in courts should be examined from the angle of multilevel governance as well as
multilevel trust. From the angle of multilevel governance, the impact of trust in courts and
context-related variables within one level of authority on trust in courts in another level is
examined. The European context is especially interesting in this respect, because of the complex
multilevel governance setting. Scholarship has been interested in multilevel governance
dynamics, but mainly with regard to the CJEU. It would also be particularly interesting to
examine the multi-level dimensions of trust with regard to the ECtHR in order to assess the
correlation with the decreasing support by national governments for the Strasbourg Court. Yet,
at least to our knowledge, no comparative survey (such as the ESS or the EVS) measures trust
in or support for the ECtHR.'”* Exploring multilevel trust would mean that the relationships
between interpersonal, interorganisational trust and system trust are examined in more detail.
This is only an emerging topic in general trust literature’’* and has not been addressed
adequately in the literature on trust in courts. Nevertheless, the research discussed in the
previous sections suggests an interesting connection.

Third, a wider approach should be taken as to the actors in the trust relationship — trustor and
trustee — and the factors that determine the level of trust. As for trustors, legal research on trust
in courts most often focuses on citizen’s trust. Trust by judicial actors is examined in a more
fragmented way, in the domain of criminal justice, or with regard to preliminary references to
the CJ. Taking both individuals and courts into account, would provide a more accurate picture.
For example, the results of studies discussed in this paper seem to suggest that constitutional
courts are trusted more by citizens than by courts, but there are no comprehensive studies to
confirm this, let alone explain the reasons for this difference. For the trustees, a wider variety
of courts deserves further investigation. Criminal courts and the CJEU have been analysed, but
probably the dynamics are different for subnational vs national vs European courts; lower vs
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superior courts; general vs specialized courts; ordinary vs administrative vs constitutional
courts. Understanding how trust works for each type of court can teach us lessons for their
institutional design. For example, trust in courts is based upon the positive expectation that
courts have certain intentions or perform in a specific manner,'”> but bias and isolation that
sometimes characterize specialized courts may influence this.

Finally, while previous studies have already identified important drivers for trust in courts,
many important factors remain underexposed. For example, the profile of judges (education,
background) seems likely to have an impact on trust in specialized or in constitutional courts.
In particular, cross-country research is needed to reveal the dynamics of trust relationships:
variety in trust in same-type courts may reveal factors that so far escaped attention. Attention
should go to three independent variables, relating to individual attributes of the trustor,
attributes of the trustee, its organization, and the system in which it operates, as well as
contextual circumstances. More comprehensive research, as well as cross-fertilization of
separate studies, is required to provide a full picture of drivers, effects and dynamics.

With this research agenda, we hope to stimulate more conceptual and empirical
interdisciplinary research regarding trust in courts. A better, interdisciplinary understanding of
the trust drivers, effects and dynamics will likely contribute to the critical debate required when
new courts are being established or existing courts are under reform.

175D, M. Rousseau et al., 23 Academy of Management Review (1998), p. 395; see also R. Hardin, Trust and Trustworthiness;
B. Nooteboom, Trust: Forms, Foundations, Functions, Failures and Figures.



