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Summary

This article explores the insights into arbitration from the Supreme Courts around the world. It
analyses the recurrent arbitration-related issues arising in the Supreme Courts’ practice in fifteen
jurisdictions from Europe, the Americas, Africa and Asia as reported in the contributions published in
a special issue of b-Arbitra 2019/2 marking the 50th anniversary of the CEPANI. More specifically, the
article investigates perspectives of the Supreme Courts on the issues of the agreement to arbitrate,
impecuniosity, competence-competence, court intervention during arbitration, and court control of
procedural fairness and public policy post-award. Further to the investigation, the article concludes
that while a broad consensus exists among most jurisdictions on basic characteristics of the legal
regime for arbitration, the approach to particular aspects of many arbitration-related issues
examined in this article remains mostly jurisdiction-specific.

Samenvatting

Dit artikel verkent de inzichten in arbitrage van de hoogste gerechtshoven over de hele wereld. Het
analyseert de terugkerende arbitragegerelateerde thema’s die zich voordoen in de praktijk van de
hoogste gerechtshoven in vijftien jurisdicties uit Europa, Noord- en Zuid-Amerika, Afrika en Azié,
zoals gerapporteerd in de bijdragen gepubliceerd in een speciaal nummer van b-Arbitra 2019/2 ter
gelegenheid van perspectieven van de hoogste gerechtshoven met betrekking tot de kwesties van de
overeenkomst tot arbitrage, het onvermogen van de partijen, de kompetenz-kompetenz, de
tussenkomst van de rechter tijdens de arbitrage, en de controle door de rechter van de procedurele
rechtvaardigheid en de openbare orde na de arbitrale uitspraak. Naar aanleiding van het onderzoek
wordt in het artikel geconcludeerd dat er in de meeste jurisdicties weliswaar een brede consensus
bestaat over de basiskenmerken van arbitrage, maar dat de benadering van de meer specifieke
aspecten die in dit artikel onderzocht werden, grotendeels jurisdictiespecifiek blijft. I. Introduction 1.
This article results from the analysis of reports devoted to Supreme Courts and arbitration published
in a special issue of b-Arbitra 2019/2 marking the 50th anniversary of the CEPANI . The reports
forming the basis of this article comprehensively examine arbitration-related rulings of the Supreme
Courts in fifteen selected jurisdictions from Europe, the Americas, Africa and Asia . While Supreme



Courts decide on arbitration matters only infrequently, they usually deal with issues of paramount
importance .

1 The reported decisions have been reviewed to identify the most recurrent arbitration-related
issues arising in the Supreme Courts’ practice across the jurisdictions . These issues became the focus
of this article . While many of the identified issues might seem well-known, the analysis of various
Supreme Courts’ rulings reveals the relativity and subtlety of approaches to them across the
jurisdictions, which will be addressed in this article . More specifically, this article will discuss
perspectives of the Supreme Courts on the following issues: agreement to arbitrate (l1),
impecuniosity (Ill), competence-competence (IV), court intervention during arbitration (V), and court
control of procedural fairness and public policy post-award (VI) .

. Arbitration agreement

2. In this section, some issues relating to the validity of an arbitration agreement will be analysed .
After discussing briefly the possibility of agreeing on arbitration before or after a dispute has arisen,
this article will focus on the requirement of an agreement ‘in writing’ and the interpretation that is
given to this concept by Supreme Courts . Next, the Supreme Courts’ case law with regard to the
effect of an arbitration agreement on third parties will be examined.

A. Arbitration clause vs submission agreement

3. Further to Article lI(1) of the New York Convention, each contracting State shall recognise an
agreement in writing under which the parties undertake to submit to arbitration all or any
differences which have arisen or which may arise between them in respect of a defined legal
relationship . Thus, the New York Convention does not make a distinction between arbitration
clauses providing for the reference of future disputes to arbitration and submission agreements
prescribing that existing disputes be arbitrated . Both have the same effect . In general, national laws
equally do not distinguish between submission agreements and arbitration clauses . Nevertheless,
some national laws contain specific requirements for submission agreements, for instance with
regard to their content . 2 Moreover, some national laws allow only submission agreements in
consumer cases . 3

However, Brazilian law makes a clear distinction between an arbitration clause and a submission
agreement . Although arbitration clauses are valid, the existence of a submission agreement, or even
the intervention of State courts, may be required for the arbitration procedure to be effectively
instituted . This will be the case with regard to ‘empty arbitration clauses’, i .e . those that do not
determine all the essential specificities of the procedure to be instituted . 4 Furthermore, arbitration
clauses in adhesion contracts will only be effective if the adhering party takes the initiative to file an
arbitration proceeding, or expressly agrees with its initiation . 5

B. Agreement in writing
1. Agreement signed by the parties or contained in an exchange of letters or telegrams

4. Article 1I(1) of the New York Convention requires that the agreements to arbitrate are drafted in
writing . The term ‘agreement in writing’, according to the Convention, refers to an arbitral clause in



a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters
or telegrams . Thus, the New York Convention contains a strict definition of the term ‘agreement in
writing’, apparently excluding tacit acceptance . In 2006, UNCITRAL, however, recommended that
this provision be interpreted in a non-exhaustive manner . 6

The UNCITRAL Model Law contains two options with regard to the form of the arbitration agreement
. Article 7, option 1, of the Model Law, requires the existence of an agreement in writing . 7 Further
to Article 7, option 2, the validity of an arbitration agreement is not subject to any formal
requirement . 5. Although most jurisdictions have upheld the necessity for an agreement to be in
writing, this requirement is generally interpreted broadly . Only a few jurisdictions construe the ‘in
writing’ requirement narrowly . Thus, the Brazilian Superior Court of Justice refused to enforce an
award on the grounds that the parties had not entered into a valid arbitration agreement . In the
court’s view, the lack of a written manifestation of intent by the defendant to accept the arbitration
clause amounted to a breach of public policy . 8

Several jurisdictions adopt a lenient approach with regard to the requirement of an agreement in
writing . The Austrian Supreme Court specified that arbitration agreements must not necessarily be
signed by the parties . In case an arbitration agreement is concluded by an exchange of writings, no
signature is necessary . 9 The same position was adopted by the French Supreme Court . 10
Furthermore, in Austria, the safe electronic signature is not required for e-mails to constitute an
agreement in writing . 11

6. The Belgian Court of Cassation confirmed that the existence of an arbitration agreement can be
proved by an exchange of telexes, demonstrating a clear intention of the parties to arbitrate . 12 The
same court furthermore held that where a written agreement was concluded containing an
arbitration clause, and the agreement was renewed without being signed by the parties, this did not
imply that the arbitration agreement had come to anend . 13

In addition, Supreme Courts in several jurisdictions have accepted the socalled ‘half written form’ as
sufficient for an arbitration agreement to be valid . In such cases, the arbitration agreement is
contained in a document transmitted from one party to the other, which other party does not object
to . 14 Thus, in Germany, arbitration agreements concluded orally but which are later confirmed by
one party in a letter will fulfil the formal requirement . This can also be the case if the confirmation
letter contains the first reference to the arbitration agreement and the other party does not object
to the letter, provided that the letter sent is a true confirmation letter and not only an invoice or
another kind of unilateral reference which does not make the arbitration agreement part of the
contract . 15 Equally in the Netherlands, the tacit acceptance of a writing that includes an arbitration
clause (e .g . a sales confirmation) amounts to the conclusion of the arbitration agreement . 16

7. Swiss courts do not accept wholly oral arbitration agreements . 17 Other jurisdictions do not
contest the validity of such agreements, but those agreements do not fall under the protection of the
arbitration law . 18 Finally, some jurisdictions do not have any requirements with regard to the form
of the arbitration agreements and thus allow oral agreements . This is the case in Sweden19, Belgium
and France . In Belgium, an oral arbitration agreement is valid, provided that it can be proved, e .g .
by witness testimony . 20 Equally in France, an international arbitration agreement is not subject to
any requirement as to its form . The validity of an arbitration clause is only subject to the condition
that it is known and has been accepted, even implicitly, at the time of the conclusion of the contract
by the party against whom it is invoked . 21 Thus, the existence of an arbitration clause may be
derived on the basis of previous contractual usage between the parties . 22



2. Performance of an arbitration agreement

8. Courts in many jurisdictions have confirmed that even in the absence of a written agreement, the
existence of an arbitration agreement may result from the performance of the arbitration
agreement, notably when parties present themselves voluntarily, without objection, in front of the
arbitrators and take part in the arbitral procedure . 23 Thus, the Brazilian Superior Court of Justice
acknowledged that the acceptance by a party of an arbitration agreement can be derived from the
participation, without any objection, of that party in the arbitration proceedings . 24 The same court
followed a similar line of thought in another case holding that had the respondent agreed to take
part in the arbitration, the court would have enforced the award, albeit in the absence of a written
agreement . 25 In that case, there was no clear evidence that the respondent had agreed to arbitrate
(there were telex exchanges containing the arbitral clause only amongst the brokers, not the parties)
. The courts of England and Wales equally accept that an exchange of written submissions in which
the existence of an arbitration agreement is alleged by one party and not denied by the other party,
will be considered as an arbitration agreement . 26 The Swiss Federal Supreme Court ruled that
where the party contests the validity of an arbitration agreement in a manner which is
unconscionable or against good faith, such party is precluded or estopped from doing so and the
arbitration agreement will be regarded as valid . 27

3. Arbitration agreement by reference

9. The validity of an arbitration agreement by reference has been confirmed by Supreme Courts in
several jurisdictions. In Germany, a reference to general conditions contained in a contract is
sufficient to fulfil the formal requirement of an arbitration agreement ‘in writing’, provided that the
reference is such as to make the arbitration clause part of the contract . However, it must be
sufficiently clear that the document containing the general conditions is part of the contract . 28
Depending on the applicable law, this might require that the general conditions be sent to the other
party . 29 Similarly, the English court found that an arbitration agreement can be incorporated into a
subcontract . 30

In Bomar, the French Court of Cassation held that in international arbitration, an arbitration
agreement incorporated by reference to a document in which it appears (such as the general
conditions of a model contract) can be valid, even in the absence of its mention in the main contract .
This is the case when the party against which the arbitration agreement is used was aware of the
content of the document at the time the contract was entered into and if this party, even though it
remained silent, accepted the incorporation of that document into the contract . 31 The Supreme
Court of the Netherlands held that a reference to general terms and conditions does not comply with
Article 1021 of the Code of Civil Procedure if it refers only to a part that does not contain the
arbitration clause rather than the entire general terms and conditions of the agreement . 32 The
Supreme Court of the Netherlands additionally decided that the binding effect of general terms and
conditions is questionable where no mention is made during negotiations of the general terms and
conditions and reference to them is only made in a subsequent invoice . 33

C. Third parties



10. The requirement of an agreement does not exclude the possibility that an arbitration agreement
concluded between two or more parties might also bind other parties . Third parties to an arbitration
agreement have been held to be bound by such an agreement in a variety of ways . 34

1. Implicit consent

11. Several jurisdictions accept the possibility of extending the arbitration agreement to parties other
than those expressly mentioned in the agreement, but that have implicitly accepted the applicability
of the arbitration clause . Thus, the Swiss Federal Supreme Court found that an arbitration clause
bound a party who, although it had not signed the clause, intervened in the performance of the
distribution agreement and thus indicated that it had also accepted the arbitration clause contained
therein . 35

Similarly, according to French law, the agreement to arbitrate should be extended to parties directly
implicated in the performance of the contract or in any disputes arising out of the contract, provided
that the circumstances permit the conclusion that they have accepted the arbitration clause,
irrespective of whether they have signed it . This applies if it is established that the third parties’
situation and activities imply that they knew about the existence and scope of the arbitration clause,
even though they were not signatories to the contract . 36 The French Court of Cassation decided in
this respect that when third parties participate in the negotiation, performance or termination of an
agreement containing an arbitration clause, their behaviour can be interpreted as an implicit consent
to be bound by the arbitration agreement . 37 This rule was also applied by the UK Supreme Court in
Dallah . 38

2. Transfer of an arbitration agreement

12. In the case of a transfer of an arbitration clause, the French Court of Cassation held that the
arbitral tribunal has jurisdiction over a non-party to an arbitration agreement . 39 Transfer involves
third parties taking over the rights and obligations of the signatory40 or third-party assignees
benefiting from the arbitration agreement . 41 Also, in a chain of contracts for the transfer of goods,
the arbitration agreement is automatically assigned as an accessory to the parties’ right of action
which itself is accessory to the substantial right assigned with the contract . 42

Similarly, in Germany, non-signatories can rely on an arbitration agreement in cases of assignment,
agency, succession, and insolvency . In these cases, the party that has signed the contract can be
forced to arbitrate with the assignee, principal, successor, or insolvency receiver if the dispute falls
within the scope of the arbitration agreement . 43 English case law equally confirms the possibility
for a third party to take the place of a party to an arbitration . 44

3. Third-party beneficiaries

13. Under some systems of law, a third party may also enforce rights conferred under the terms of
the contract in certain circumstances . This is the case in France . The French Court of Cassation held
that where a contract conferring a benefit on a third party (stipulation pour autrui) contains an
arbitration clause, the third party is obliged to refer any claim to arbitration . 45 The Italian courts
have also confirmed that, in certain circumstances, once a third party decides to take the benefit of a



contract, it can be deemed bound by all the terms of the contract, including an arbitration agreement
.46

14. Conversely, the Belgian Court of Cassation found that a third party (victim of a traffic accident), to
whom the law grants the right to bring proceedings directly against the insurer, was not bound by
the agreement to arbitrate concluded between the insurer and the insured person . Although the
insurer has the right to invoke all exceptions in order to refuse coverage against the third party, the
insurer cannot invoke the agreement to arbitrate against the third party . The Court held that such an
agreement is not part of the insurance coverage . Hence, it has no binding force towards the third
party . 47

lll. Impecuniosity

15. Even though arbitration agreements are binding upon the parties, not infrequently one side will
be unable, or unwilling, to advance its share of the costs . The question arises whether that party is
entitled to invoke the lack of funding in order to invalidate the agreement . This situation is generally
described as a situation of ‘impecuniosity’, i .e . the lack of, or impossibility of obtaining money or
funds . 48

Impecuniosity gives rise to a dilemma . On the one hand, the agreement between the parties to
submit the dispute to arbitration must be performed . On the other hand, the strict observance of
this rule might lead to a denial of justice . 49 It is therefore not surprising that this issue continues to
be a hot topic in many jurisdictions . The case law shows that various techniques are used to address
the issue of impecuniosity . Although state courts are generally reluctant to invalidate the agreement
to arbitrate, they nevertheless seem to be willing to leave the agreement without application in
cases in which impecuniosity would lead to a denial of justice .

A. Arbitration agreement incapable of being performed

16. According to Article 1I(1) of the New York Convention, each Contracting State shall recognize an
agreement in writing under which the parties undertake to submit to arbitration all or any
differences which have arisen or which may arise between them in respect of a defined legal
relationship, whether contractual or not, concerning a subject matter capable of settlement by
arbitration . The court of a Contracting State, when seized of an action in a matter in respect of which
the parties have made an agreement within the meaning of this Article, shall, at the request of one of
the parties, refer the parties to arbitration, unless it finds that the said agreement is null and void,
inoperative or incapable of being performed (Article 11(3)) .

The expression ‘null and void’ refers to the arbitration agreement itself . An arbitration agreement is
‘null and void’ if it is ‘devoid of legal effect’, for example owing to mistake, duress or fraud . 50 An
arbitration clause is ‘inoperative’” where it has ‘ceased to have legal effect’, as a result, for example,
of a failure by the parties to comply with a time limit, or where parties have repudiated it, or by their
conduct impliedly revoked the arbitration agreement . 51 An arbitration agreement is ‘incapable of
being performed’ if it is impossible to perform it because of practical impediments . 52

17. Impecuniosity does not affect the validity of an arbitration agreement . It might at most make the
arbitration agreement inoperative or incapable of being performed . 53



In a case brought before the German Federal Court of Justice, a construction contract, including an
agreement to arbitrate, was concluded between the parties . The claimant sued before the state
courts for damages . In defence of the claim, the respondents invoked the arbitration agreement .
However, both the claimant and the respondent did not have sufficient financial means to conduct
arbitral proceedings . The Federal Court of Justice decided that the respondent was barred from
relying on an arbitration agreement in proceedings before the state court where the court had found
the arbitration agreement was incapable of being performed due to the impecuniosity of the
claimant . 54

The Court relied on Article 1032 of the German ZPO according to which a court before which an
action is brought in a matter that is the subject of an arbitration agreement shall, if the respondent
raises an objection prior to the beginning of the oral hearing on the substance of the dispute, reject
the action as inadmissible unless the court finds that the arbitration agreement is null and void,
inoperative or incapable of being performed .

B. Contractual breach

18. In other states, the consequences of impecuniosity are dealt with from a strictly contractual
perspective .

According to Article 6:248, 2 of the Dutch Civil Code, a rule to be observed by parties as a result of
their agreement is not applicable insofar as the application of such rule, given the circumstances,
would be unacceptable to standards of reasonableness and fairness . The Supreme Court of the
Netherlands held that the mere fact that arbitration is very expensive and that recourse to
arbitrators for simple claims is not necessary was insufficient to conclude that it would be
unacceptable to standards of reasonableness and fairness to have recourse to the arbitration clause .
55 Although in theory the arbitration clause may be disregarded for reasons of reasonableness and
fairness, the Supreme Court has adopted a strict position .

The Supreme Court of the principality of Liechtenstein held that the impecuniosity of the party does
not per se cause the ineffectiveness of an arbitration agreement . Indeed, the situation might change
and later disputes, therefore, could still be brought before an arbitral tribunal . The impecuniosity of
a party, combined with the other party’s failure to offer to advance the impecunious party’s share of
the procedural costs, implies that the parties, for that specific dispute, are deemed to have waived
the arbitration agreement and have opted for the competence of the state courts . 56

The Austrian Supreme Court decided that in the case of an unforeseen financial incapacity of a party,
making it impossible for that party to bear the costs of arbitration, the parties have the right to
terminate the arbitration agreement . 57

19. French courts generally emphasize the binding character of the arbitration agreement . 58 On the
basis of the principle of competence-competence, which will be discussed in section IV, only the
arbitral tribunal is competent to decide on its own jurisdiction . 59 The state court cannot take such a
decision . If parties have chosen to submit the dispute to an arbitral tribunal, it is the arbitral tribunal
that must take the necessary measures to guarantee the right of access to justice . 60 This was
confirmed by the French Court of Cassation . The court held that the non-applicability of the
arbitration agreement cannot be derived from the mere impossibility for a party to bear the costs of
the arbitration procedure . 61



Hence, it is up to the arbitral tribunal to decide whether or not one of the parties is impecunious and
to guarantee access to justice . A party may not turn to a state court in order to ask that the
arbitration agreement should not be applied .

C. Access to court

20. Some Supreme Courts have invoked the right of access to justice to disregard the arbitration
agreement . Thus, the arbitral agreement is attacked from the perspective of the public order of the
state . 62

In this sense, the Portuguese Constitutional Court confirmed that the fundamental right of access to
justice, as detailed in the constitution of Portugal, prevails over the enforcement of the arbitration
agreement if the plaintiff is unable to bear legal costs due to a lack of economic resources .
Compliance with the arbitration agreement would bring a denial of justice to a party that is in a bad
economic situation . Therefore, the judicial authorities are competent to ensure that such a party has
access to effective judicial protection even though this means denying the effectiveness of the freely
agreed arbitration clause . 63

The Portuguese Supreme Court of Justice took a similar approach, thus emphasizing the importance
of striking a balance between the binding effect of an arbitration clause on the one hand and the
principle of access to justice on the other hand . 64 Although the Supreme Court concluded that the
competence-competence principle should prevail and that the arbitral tribunal has the right to
decide on its own competence over the impecunious party, the court nevertheless carefully analysed
the applicant’s financial status to ensure that access to justice was guaranteed .

21. The Belgian Court of Cassation took a similar approach in somewhat different circumstances .
According to Article 1718 of the Belgian Judicial Code, parties that have a connection to Belgium
cannot validly renounce recourse to an annulment procedure . If parties included an appeal
possibility in their arbitration agreement, such appeal must be exhausted before initiating annulment
proceedings . In the case that led to the decision of the Belgian Court of Cassation of 7 November
2019, both parties to the arbitration agreement were Belgian companies . In the arbitral award, the
defendant was condemned to pay a principal amount of EUR 40 850 . The applicable arbitration
rules provided for an appeal mechanism . Upon the defendant’s appeal, the Appeal Committee of the
designated arbitration institute requested a payment of EUR 15 207 . As the defendant refused to
make the required payment, the appeal was deemed to be withdrawn . The defendant nevertheless
initiated annulment proceedings which were declared admissible by the competent court . This
decision was confirmed by the Court of Cassation . The Court ruled that if parties are de facto denied
the right to an annulment procedure because clearly unreasonable financial conditions are applied to
exhausting the legal remedies before the annulment procedure, parties may request annulment
without previously exhausting the appeal procedure . 65

This decision is notable, not only because the court accepted that an arbitration agreement could be
left unapplied, but also because it was not an impossibility for a party to pay the costs that was
decisive for the non-application of the arbitration agreement . What mattered here was the fact that
the financial conditions that were applied to exhausting the legal remedies before the annulment
procedure were unreasonable in view of the value of the case .

This decision might have far-reaching implications if it can be relied on not only in a situation in
which a party is denied access to annulment proceedings, but also where a party refuses to arbitrate



on the ground that the financial conditions to submit the case to an arbitral tribunal are
unreasonable in view of the value of the case .

IV. Competence-competence

22. Virtually every national legal regime recognizes the principle that arbitral tribunals have the
power to consider and at least provisionally decide jurisdictional disputes (competence-competence)
. These include challenges to both the existence, validity, or legality of the parties’ underlying
contract and to the existence, validity, legality, or scope of their arbitration agreement . 66 This
power is presumptively an inherent power of an arbitral tribunal derived from national arbitration
legislation . The almost uniform acceptance of the jurisdictional competence of international
arbitrators gives competence-competence the status of a general principle of international law,
binding on national courts and arbitral tribunals (absent contrary agreement) . 67 This principle,
however, merely confirms the arbitrators’ authority to consider and render decisions on challenges
to their own jurisdiction but does not address any specific aspects of such authority . As a
consequence, legal systems demonstrate a wide diversity of legislative and judicial approaches to the
allocation of jurisdictional competence, including particularly the timing and character of judicial
consideration of jurisdictional issues and the deference to be accorded by national courts to any
decision on a jurisdiction by the arbitrators . 68 Such diversity is relatively unusual in the field of
international commercial arbitration because it contrasts with the broad consensus among many
states on the approach to many other basic aspects of the legal regime for international arbitration .

The analysis of the decisions rendered by the highest courts in various jurisdictions illustrates a
variation in approaches to at least two aspects of competence-competence .

A. Allocation of competence to decide jurisdictional disputes between arbitrators and national courts

23. In terms of the allocation of competence, a critically important issue is whether, when a
jurisdictional objection is raised, a national court must (or may) initially decide on the issue, or
whether an arbitral tribunal must (or may) do it, subject to subsequent (or no) judicial review . The
highest courts in at least three jurisdictions have addressed this question .

24. In Tomolugen69, the Singapore Court of Appeal held that for the court proceedings to be stayed
the defendant needed to establish at least a prima facie case that there is a valid arbitration
agreement between the parties, that the dispute (or any part of it) falls within the scope of the
arbitration agreement and the arbitration agreement is not null and void, inoperative or incapable of
being performed . 70 Hwang and Chan observe that this prima facie standard reflects the ‘negative
effect’ of the competence-competence principle, which is that arbitral tribunals should be the “first
judges of their jurisdiction’ prior to any court or judicial authority . 71

25. The Brazilian Superior Court of Justice demonstrated a similar approach and confirmed in
numerous cases the tribunal’s precedence over the judge to decide on its own competence to
examine questions relating to the existence, validity and effectiveness of the arbitration agreement,
as well as the contract that includes the arbitration clause . 72 This approach has been reinforced
further to the new Article 485(VIl) of the Brazilian Civil Procedure Code, according to which ‘a judge
shall not rule on the merits when ... the allegation of the existence of an arbitration agreement is
accepted or when the arbitral tribunal acknowledges its jurisdiction’ The Article confirms that where
the arbitral tribunal asserts its own jurisdiction, the judge will have to dismiss the case .



Similarly, in France73 and Switzerland74 arbitrators are empowered to decide on their competence
before the judges . That seems to be the general rule in England and Wales . 75 It is less clear how
competence to decide jurisdictional objections is allocated under the UNCITRAL Model Law . 76

In Belgium, Article 1682 of the Judicial Code is silent on whether judges or arbitrators have priority to
rule on the arbitrators’ jurisdiction . 77 Courts interpreted this article as not giving such priority to
arbitrators . 78 Thereby, if a parallel case is brought before a court, the court will independently
assess whether it must decline jurisdiction under Article 1682 of the Judicial Code . Likewise,
arbitrators do not seem to have priority to decide on their jurisdiction in Germany and courts may
engage in a full review of the tribunal’s jurisdiction even before the tribunal has considered this issue
.79

26. The Supreme Court of the United States also has generally reserved the decision on jurisdiction to
the courts . In First Options, the Supreme Court observed that the answer to a question of whether
the courts or the arbitrators have the power to decide if the parties agreed to arbitrate a given
dispute was, in principle, a matter of what the parties agreed . 80 Courts should not assume that the
parties agreed unless there is clear and unmistakable evidence that they did so — evidence that did
not exist in the concrete case . 81 However, the Supreme Court’s subsequent decisions on the
allocation of competence applied the doctrine of the separability of the arbitration agreement82 to
grant the arbitrators authority over challenges to the general legal validity of the contract containing
the arbitration agreement, so long as the challenge is not directed specifically at the arbitration
agreement . 83

27. The case of China is quite special . There, the Arbitration Law authorises the arbitral institution
(rather than arbitrators) or court to decide on the tribunal’s jurisdiction . 84 If one party applies for
the decision on jurisdiction to the court while the other approaches for the same reason the arbitral
institution, it is the court that will decide on the jurisdiction . The arbitral institution will stay the
arbitral proceedings pending the court’s ruling on the issue .

B. Review of the tribunal’s decision on jurisdiction: level and availability

28. National law in the arbitral seat may affect a tribunal’s procedural disposition of a jurisdictional
dispute . 85 Under most arbitration legislation (and institutional rules), an arbitral tribunal is
generally free to either decide the issue of jurisdiction as a preliminary issue, and issue an interim
award confined to jurisdiction, or consider the question of jurisdiction together with the merits . 86
In other legal systems, national law may require or prefer early decision of jurisdictional issues . 87 In
any case, under most legal systems, the parties are in principle free to agree upon the timing of a
jurisdictional award . 88 In the absence of such agreement, the arbitral tribunal has broad discretion
to determine the timing of a jurisdictional ruling . 89

If the arbitrators decide on jurisdiction as a preliminary issue, they usually issue an interim award
upholding their jurisdiction or a final decision declining jurisdiction .The arbitral tribunal’s
jurisdictional decision will generally be subject to judicial review under applicable national law in

the country where the award was made . 90 In addition, a party may also resist enforcement of the
award in the national courts where the prevailing party seeks to enforce it . 91 If a tribunal reserves
the jurisdictional decision until its final award (combining jurisdiction and merits in that award), then
any positive (or negative) jurisdictional decision must be challenged in an annulment action . 92



29. National legal regimes differ in the level of judicial review of arbitral awards upholding the
tribunal’s jurisdiction . 93 In some countries, for example France, de novo judicial review is
conducted on all factual and legal issues involved in a jurisdictional award . 94 In other countries, for
example the United States, different levels of judicial review will apply to jurisdictional awards
depending on the terms of the parties’ arbitration agreement . 95 Notably, in Germany the
arbitration law in force prior to 1998 allowed parties to exclude court review of the tribunal’s
decision on jurisdiction altogether . 96 However, the legislative materials show and the Supreme
Court has confirmed that this possibility does not exist anymore and courts are not bound by the
tribunal’s decision in relation to its jurisdiction . 97

The highest courts in Singapore98, Switzerland99 and the UK100 demonstrate a preference for de
novo review .

30. Notably, legal systems differ in enabling judicial review of arbitral awards denying as opposed to
upholding the arbitrators’ jurisdiction . For example, in Germany, the Federal Court of Justice denied
a legal remedy against a decision of an arbitral tribunal denying its jurisdiction . 101 Thus, in
Germany but also under Dutch102 and Hong Kong law103, and arguably under the Model Law104, a
negative jurisdictional award is not subject to judicial review (save on procedural, public policy and
other generally-applicable grounds) . 105 In contrast, under Swiss, Austrian, French and most other
developed legal systems, a negative jurisdictional award is subject to the same degree of judicial
review as a positive jurisdictional determination . 106 In Singapore, the International Arbitration Act
was amended in 2012 (through the addition of section 10) to allow for the appeal of negative
jurisdictional rulings made by arbitral tribunals . 107 Prior to this amendment, the Court of Appeal
had held that an appeal could only be brought where the tribunal rules, as a preliminary question,
that it has jurisdiction, and no appeal could be brought if the tribunal rules that it has no jurisdiction .
108

In Belgium109 and Chinal10, different avenues of recourse to state courts are foreseen depending
on whether arbitrators uphold or deny their jurisdiction . Born advocates for subjecting negative
jurisdictional decisions by arbitral tribunals to the same degree of judicial review as positive
jurisdictional determinations . 111 In international disputes, negative jurisdictional decisions mean
that the parties are denied a neutral, efficient and presumptively commercially-expert forum and are
forced to litigate in non-neutral national courts, often in parallel or multiplicitous proceedings, which
are unlikely to produce enforceable decisions . Due to that, there is no reason to afford more limited
judicial review to such decisions as compared to the level of review applicable to positive
jurisdictional determinations . That approach is readily accomplished under most national arbitration
statutes and can, in particular, be accommodated by Article 34(2)(a)(iv) of the Model Law . 112
Schaefer, the author of the article on the approach of German courts, calls for including in the 10th
Book of the ZPO a legal remedy against a decision of the arbitral tribunal to decline its competence,
as already provided by Austria in its 2013 arbitration law reform . 113

V. Court intervention during arbitration proceedings
A. Principle of non-intervention

31. In many of the contributions in b-Arbitra 2019/2, the importance of the principle of non-
intervention was emphasized . 114



This general principle is recognised by the UNCITRAL Model Law . Further to Article 5 of the Model
Law, in matters governed by the Model Law, no court shall intervene except where so provided in
that Law . This provision constitutes an important safeguard against harmful court intervention .
According to this provision, the court cannot assume any inherent, implied, or general competence
to intervene in an arbitration . 115

32. This rule has been adopted in most of the examined national arbitration laws . For example,
according to Section 1026 of the German ZPO, the German courts are only competent to deal with
arbitration matters if such competence is expressly provided for . The rule underlying Section 1026
ZPO provides predictability . Schaefer emphasises that the foreign user should not be concerned
about unexpected court intervention in arbitration through a mechanism that is not spelled out in
the arbitration law, but is based on unwritten general, inherent or implied powers of the court . 116

Article 5 of the Model Law has equally been adopted by Hong Kong in the Arbitration Ordinancel17
and by Singapore . 118 Hong Kong courts consistently take a pro-arbitration stance when analysing a
case involving arbitration . In KB v S and others Madam Justice Mimmie Chan emphasised that under
the Arbitration Ordinance, the court should interfere in the arbitration of the dispute only as
expressly provided for in the Ordinance . 119

Similarly, in Singapore, the basic principle is that of non-interference by the courts with the arbitral
process . Courts have established a policy of minimal intervention in arbitral proceedings . 120 This
was confirmed by the Court of Appeal in Tjong Very, in which the court held that “the need to
respect party autonomy (manifested by their contractual bargain) in deciding both the method of
dispute resolution (and the procedural rules to be applied) as well as the substantive law to govern
the contract, has been accepted as the cornerstone underlying judicial non-intervention in
arbitration” . 121

The English Arbitration Act similarly provides that “in matters governed by this Part the court should
not intervene except as provided by this Part” . 122 Courts are empowered to issue provisional
remedies with respect to arbitral proceedings subject to strict limitations . Thus the English courts
have a purely supportive function . 123 Further to Article 1449 of the French Code of Civil Procedure,
the supporting judge can only intervene for measures relating to the taking of evidence or
provisional or conservatory measures insofar as the arbitral tribunal has not yet been constituted .

33. Nevertheless, there are situations in which state court intervention is useful or even necessary .
This contribution will focus now on a number of specific issues that were dealt with in b-Arbitra
2019/2, namely: interim measures ordered by the courts; the power of the courts to support foreign
arbitration proceedings; anti-suit injunctions; and the possibility of appealing court decisions
rendered during arbitration proceedings .

B. Interim measures ordered by the courts
1. Free choice model

34. Most arbitration laws recognise that arbitral tribunals and state courts have concurrent
jurisdiction to order provisional or protective measures . 12 According to Article 9 of the Model Law,
it is not incompatible with an arbitration agreement for a party to request, before or during arbitral
proceedings, an interim measure of protection from a court and for a court to grant such measure .
Further to Article 17 of the Model Law, arbitrators equally have jurisdiction to grant interim
measures . Thus, the Model Law provides for concurrent jurisdiction of national courts and the



arbitral tribunal to grant interim measures . Parties are free to seek interim relief either from the
arbitral tribunal or from the court .

These provisions have been adopted in Austrial25, Belgium126, Germany127 and Hong Kong . 128
Concurrent jurisdiction equally exists in the Netherlands,129 Sweden130 and Switzerland . 131

35. As to the kind of measures that can be ordered, there is quite some diversity between the
different jurisdictions . In Belgium, the courts are free to order any measure they deem appropriate,
provided that urgency is proved . 132 The decision will be taken on the basis of ‘apparent law’ .
However, in practice, courts will often decide on the basis of a balancing of interests . 133 Similarly,
in the Netherlands, the courts have large freedom to order all the measures that are required in the
interests of the parties, provided that the urgency of the measure is demonstrated . As in Belgium,
the court will generally take its decision by balancing the interests of the parties . 134

In Germany, unlike in Belgium and the Netherlands, the measures that state courts can order are
limited to those types of attachment measures or injunctions which are provided for in section 916
etseq.ZPO.135

Danish law offers an interesting type of provisional measure . In Denmark, an arbitral tribunal can ask
domestic courts to request a ruling from the European Court of Justice (‘ECJ’), thus offering a solution
to the problem of the refusal of the ECJ to consider questions submitted by arbitral tribunals . 136

2. Court-subsidiarity model

36. In France, there is no concurrent jurisdiction with regard to interim measures . When the arbitral
tribunal has been seized, the courts can take only those interim measures that the arbitral tribunal
could not take due, in particular, to the limits of its powers or the urgency of the matter . 137 As
arbitrators cannot order conservatory attachments, such orders may be requested from the State
courts . 138 Conversely, a référé provision is generally no longer admissible after the appointment of
the arbitral tribunal . 139

This principle of subsidiarity of court intervention equally applies in England and Wales where,
according to Section 44(5) of the Arbitration Act 1996, the court is only empowered to act where the
tribunal itself cannot act effectively or cannot act at all, e .g . against non-parties to the arbitration or
where the arbitral tribunal was not yet formed . 140 In Channel Tunnel, the House of Lords was
reluctant to grant interim measures emphasising that although the court must make a tentative
assessment of the merits in order to decide whether the plaintiff’s claim is strong enough to merit
protection, it is the duty of the court to respect the choice of tribunal that both parties have made,
and not to take out of the hands of the arbitrators a power of decision that the parties have
entrusted to them alone . 141 Hence the courts need to apply an effectiveness and urgency test to
decide whether they can grant the requested interim measures or not . 142

37. In Singapore, although in principle the High Court has concurrent jurisdiction with the arbitral
tribunal to order interim measures143, Article 12A(6) of the Singapore International Arbitration Act
provides that the High Court shall make an order only if or to the extent that the arbitral tribunal has
no power or is unable for the time being to act effectively . The Court of Appeal decided that ‘the
court will intervene only sparingly and in very narrow circumstances, such as where the arbitral
tribunal cannot be constituted expediently enough, whether court’s coercive enforcement powers
are required or where the arbitral tribunal has no jurisdiction to grant the relief sought in the matter
at hand’ . 144 Thus, in practice, the court’s assistance in arbitration proceedings can only be sought
when arbitration is inappropriate, ineffective or incapable of securing the relief sought, for instance



where the interim measures sought are to be issued against third parties, where matters are urgent
or where the court’s coercive powers of enforcement are needed . 145 Although the Model Law has
been adopted in Singapore, the practice there seems to be more in favor of the court-subsidiarity
model, with a merely supportive role for the courts, as applied in France and the UK . 146

The court-subsidiarity model equally applies in Brazil . 147

C. Power of the courts to support foreign arbitration proceedings

38. In several jurisdictions, the question arose whether a national court may order interim measures
regarding arbitration proceedings having their seat in another country English courts have the same
power to grant provisional measures in cases involving arbitrations seated abroad as in cases where
the seat is in England . 148 However, the court may refuse to exercise any such power if, in the
opinion of the court, the fact that the seat of the arbitration is outside England and Wales or
Northern Ireland, or that when designated or determined the seat is likely to be outside England and
Wales or Northern Ireland, makes it inappropriate to do so . 149 In Company 1 v Company 2150, the
court held that it had jurisdiction to decide upon the requested freezing order, but that it was not
appropriate to exercise its jurisdiction . The parties had already initiated litigation in the British Virgin
Islands (BVI) and there was no reason why the application could not have been made in the context
of the BVI litigation . The connection with England was ‘tenuous’ since the only link of substance was
the fact that Mr . A, although a US citizen, resided in England, and in any event, the Swiss court (as
the court of the seat of arbitration) was more appropriate than the English court to grant interim
relief .

In Singapore, the Court of Appeal first ruled that the courts did not have the power to grant interim
measures in aid of foreign arbitrations . 151 Since this stance would hurt Singapore’s reputation as an
arbitration-friendly jurisdiction, the International Arbitration Act was amended in 2009 . Henceforth,
the court may order interim measures in aid of foreign seated arbitration . 152 However, this would
only be the case if the arbitral tribunal has no power or is unable for the time being to act effectively.

In Belgium, Article 1698 of the Judicial Code equally provides that the Court ruling in summary
proceedings shall have the same power of issuing an interim or conservatory measure in relation to
arbitration proceedings, as it has in relation to court proceedings, irrespective of whether they take
place on Belgian territory or not . A similar rule exists in Sweden . 153

39. In Hong Kong, the court may only grant an interim measure in relation to arbitral proceedings
having their seat outside Hong Kong, if the arbitral proceedings are capable of giving rise to an award
that may be enforced in Hong Kong and the measure belongs to a type or description of interim
measure that may be granted by the court in relation to Hong Kong arbitral proceedings . No
substantive connection with Hong Kong is required . 154

In France, the courts usually do not have jurisdiction to order interim measures in a dispute involving
only non-nationals . However, if relevant assets are located in France or the interim measures involve
real estate located in France, the courts have jurisdiction to order interim remedies, even when the
seat of arbitration is outside of France . 155 D. Anti-suit injunctions

40. Anti-suit injunctions may take different forms . A party may seek an injunction from a court to
prevent or restrain another party from commencing court proceedings in breach of an arbitration
agreement . A party may also seek an injunction from an arbitral tribunal to prevent or restrain
another party from commencing or continuing proceedings in national courts in breach of an



arbitration agreement . Finally, a party may seek an injunction from a court to prevent or restrain a
party from commencing or continuing arbitration proceedings . Several examples of such anti-suit
injunctions can be found in the case-law of the Supreme Courts .

1. Court injunctions in order to prevent court proceedings

41. With regard to the first type of anti-suit injunctions, the ECJ held in West Tankers that an EU
national court cannot make an order to restrain a person from commencing or continuing
proceedings before the courts of another Member State on the ground that such proceedings would
be contrary to an arbitration agreement . 156 The court held that the use of an anti-suit injunction
would be contrary to the general principle that every court seized itself determines whether it has
jurisdiction to resolve the dispute before it and would run counter to the trust which the Member
States accord to one another’s legal systems and judicial institutions . 157 This case law was
confirmed in Gazprom, in which the ECJ noted that the court of a Member State may not issue a
decision prohibiting the respondent from continuing, or initiating, civil or commercial proceedings in
another Member State . 158

In Kamenogorsk, the UK Supreme Court decided that English courts have the power to issue an
injunction to restrain foreign court proceedings outside Europe to enforce an arbitration agreement .
This is also the case if no arbitration has been commenced and there was no intention to commence
such arbitration . 159 Nevertheless, the UK Supreme Court emphasised that in cases where foreign
proceedings are brought in breach of an arbitration clause or exclusive choice of court agreement,
the appropriate course will be to leave it to the foreign court to recognise and enforce the parties’
agreement on forum . However, since the foreign court had refused to do so on grounds that were
untenable under English law, accepted as governing the arbitration agreement, the specific
circumstances of the case allowed English courts to intervene . 160

42. Jurisdictions outside Europe, such as Singapore, evidently do not have the constraints imposed by
EU law . In this respect, courts in Singapore are free to aid arbitration by preventing parallel
proceedings anywhere in the world . 161

Attempts have also been made to make use of injunctions in order to stay recognition and
enforcement procedures . In CIMC Raffles Offshore v Schahin Holding, the former party submitted an
application for recognition of an arbitral award delivered in New York . Because arbitration
proceedings were pending in London involving related contracts, the latter party challenged the
application and requested the stay of the recognition procedure for a period of 18 months . The
Brazilian Superior Court of Justice denied the motion for stay of the procedure and recognised the
award . 162

2. Arbitral injunctions in order to prevent court proceedings

43. As regards the second type of injunctions, the ECJ does not object to anti-suit injunctions issued
by an arbitral tribunal . In Gazprom, an anti-suit injunction was issued by an arbitral tribunal seated in
Stockholm in respect of court proceedings pending in another EU Member State (Lithuania) . The ECJ
decided that European law does not preclude a court of a Member State from recognising and
enforcing, or from refusing to recognise and enforce, an arbitral award prohibiting a party from
bringing certain claims before a court of that Member State . 163



In Switzerland, anti-suit injunctions have been granted in arbitration proceedings having their seat in
Switzerland . 164

3. Court injunctions in order to prevent arbitral proceedings

44. In Ferro Atlantica S.L. v Zeus Mineracgdo Ltda, an ICC arbitration was initiated by the respondent .
The claimant filed an action for a provisional remedy before the courts of Bahia to stay arbitration
based on the arbitration clause . The Court of Appeals of Bahia ruled that the arbitration could be
stayed pending a decision as to the applicable regulation . However, the Superior Court of Justice
granted an anti-anti-suit injunction and held that the intervention of state courts in ICC procedures
would constitute an unjustified violation of the autonomy of the parties and, in accordance with the
competence-competence principle, only the arbitral tribunal was competent to examine the validity
of arbitration clauses . 165 The Superior Court of Justice confirmed this position in several other
cases . 166

E. Appeal

45. In some of the analysed jurisdictions, decisions rendered by national courts in support of
arbitration proceedings are not subject to appeal . For example, Article 1680 of the Belgian Judicial
Code excludes the possibility of an appeal against decisions rendered by the national courts in
matters of appointment, replacement and challenge of arbitrators as well as against evidentiary
measures . This provision excludes the possibility of an appeal not only before the Court of Appeal,
but also before the Court of Cassation . 167 Similarly, in Switzerland decisions by the state courts in
support of arbitration normally do not come before the Swiss Federal Supreme Court . 168 Equally in
Hong Kong, the decisions of the Court of First Instance of the High Court rendered in support of
arbitration proceedings are generally not subject to appeal . 169 In Germany, some decisions
rendered in support of the arbitral proceedings are not subject to appeal, while other decisions are .
170 Although the impossibility of appealing court decisions rendered in support of arbitration
proceedings is favorable to arbitration in the sense that there is no further delay, the negative
consequence of this is that the case-law in national jurisdictions might be very diverse .

46. In Austria, the Supreme Court is the first and final instance with jurisdiction over court
proceedings in connection with arbitration proceedings . 171 This exclusive jurisdiction vested in the
Supreme Court has the advantage that it provides the Supreme Court with experience in the
arbitration specific issues . This enables the Supreme Court to set out a uniform approach with
regard to court assistance in arbitration proceedings .

VI. Court control of procedural fairness and public policy post-award

47.The analysis of the reports published in b-Arbitra 2019/2 allowed the identification of the two
grounds raised post-award (in setting aside and recognition and enforcement proceedings) that the
Supreme Courts across the jurisdictions appear to have addressed the most: procedural unfairness
and violation of public policy . This last chapter discusses each of these grounds in turn relying on the
reported Supreme Courts’ practice .

A. Procedural fairness



48. National laws can differ significantly in their treatment of the arbitration procedure . Under most
arbitration statutes, the procedure is not regulated in any detail but is instead left almost entirely to
the parties’ agreement and the tribunal’s discretion . 172 Nevertheless, legislation and judicial
decisions in most developed jurisdictions require that arbitral proceedings seated on local territory
satisfy a limited set of mandatory procedural requirements comprising the right to be heard and the
right to equal treatment . 173 Article 18 of the Model Law is representative in this respect by
providing: ‘The parties shall be treated with equality and each party shall be given a full opportunity
of presenting his case’ . These requirements apply during all phases of the arbitral proceedings . The
same basic procedural guarantees are also contained in Articles 34(2)(a)(ii) and 36(1)(a)(ii) of the
Model Law providing for annulment or non-recognition of an award if ‘the party against whom the
award is invoked was not given proper notice of the appointment of an arbitrator or was otherwise
unable to present his case’ . 174

Mandatory procedural protections have been examined in a wide range of cases . In general, arbitral
awards have been annulled or denied recognition on grounds of a breach of procedural fairness175
only in rare and exceptional cases . 176 The burden of demonstrating procedural unfairness,
sufficient to warrant the annulment of an award, is a significant one in most jurisdictions, which finds
support in the analysis of the case law from the highest courts in Singapore and Hong Kong . 177

The article turns now to examine a number of recurrent procedural objections that arise in the
annulment and recognition actions handled by the highest courts .

1. Equal treatment

49. Most national legal systems impose a mandatory duty on the arbitral tribunal to treat the parties
equally . As mentioned above, that is the requirement under Article 18 of the Model Law . National
arbitration legislation, whether based on the Model Law or not, many institutional rules and judicial
decisions also impose mandatory guarantees of equality of treatment . 178 The guarantee of equal
treatment is universally-applicable to all aspects of the arbitral procedure, from notice of the
arbitration to the constitution of the tribunal, to conduct of the proceedings, to making of the award.
179 If a tribunal denies a party equal treatment, its award may be subject to annulment .

50. Equal treatment, however, does not mean the same treatment . In some circumstances, treating
the parties identically will in fact be both unfair and unequal . 180 The core value reflected by
equality of treatment is that both parties are guaranteed the same status before the tribunal . The
tribunal applies the same procedural rules and grants the same procedural rights to both parties
while ensuring that the parties are afforded non-discriminatory opportunities and treatment .

In line with the analysis above, the Supreme Court of Singapore has distinguished equality of
treatment from identity of treatment and found no breach of natural justice where one party was
not given the exact same amount of time as the other to prepare and file an expert report . 181
Similarly, in a 2017 case, the Austrian Supreme Court found that asymmetrical time-limits set by the
tribunal for the parties to comment on a certain procedural issue did not amount to a denial of equal
treatment because, in the specific case, the challenging party was afforded sufficient time for its
comments . 182



2. Right to be heard

51. Like the principle of equality of treatment, virtually all legal systems guarantee the parties’
opportunity to be heard . 183 As mentioned earlier, the Model Law provides in Article 18 that ‘each
party shall be given a full opportunity of presenting his case’ . Other national arbitration legislation is
similar to the Model Law184, although some statutes provide more specifically that parties shall be
given a ‘reasonable’ opportunity to be heard . 185 National court decisions also uniformly recognise
the fundamental importance of the parties’ right to be heard, under both the Model Law and
otherwise . 186 Institutional arbitration rules generally parallel the provisions of national law and
judicial decisions . 187

2 .1 Evidence

52. Where an arbitral tribunal fails to permit a party to present its argument or evidence, or to
respond to its counter-party’s evidence or argument, the subsequent award is potentially subject to
annulment . 188 Nonetheless, a tribunal is generally afforded substantial discretion in determining
the need for and admissibility of evidence or argument on particular issues, which is reflected in
national arbitration legislation . 189 Because of that, annulment applications based on evidentiary
decisions by the arbitral tribunal rarely succeed . 190 For example, in one German case, a party
requested that the award be set aside because the arbitrators’ conduct had violated, among other
things, the party’s right to be heard . In particular, the applicant argued that the arbitral tribunal had
not considered its application to hear a witness (an officer of the opposing party) during the
arbitration . The Court of Appeal in Frankfurt rejected this argument referring to the arbitral
tribunal’s general power to determine issues of evidence . 191

Similarly, in the United States, an arbitrator’s refusal to hear testimony is generally not a ground for
refusing enforcement of an award as the arbitrators have the discretion to determine when
testimony should be heard . 192 Also, the award’s enforcement will not be refused on the basis of a
claim that testimony was false or misleading where the arbitrators had a possibility to evaluate the
testimony . 193 There appears to be only one US case in which a procedural decision of the arbitral
tribunal in relation to evidence constituted the basis for the court to refuse the enforcement of an
award . 194

2 .2 Disclosure

53. Consistent with the historically broad discretion of arbitrators with regard to procedural and
evidence-taking matters, most national arbitration regimes afford tribunals ample inherent authority
to order parties to the arbitration to make disclosure . 195 When parties seek to annul awards based
on alleged unfairness in a tribunal’s disclosure rulings, these challenges have virtually always been
rejected . 196

This practice is illustrated by a case from Singapore . In China Machine197, the High Court rejected
the plaintiff’s argument that by imposing an Attorney Eyes-Only Order over the disclosure of
disputed documents the tribunal breached natural justice that justified the setting aside of the award

2 .3 Issues to address



54. Besides enjoying broad discretion in terms of evidence and disclosure-related decisions, tribunals
are generally not required to address every issue raised by the parties . Rather, they can select and
deal with issues that they consider essential . In Soh Beng Tee198, the Court of Appeal in Singapore
acknowledged that in arbitration, parties have a right to be heard on every issue relevant to the
resolution of a dispute . However, it would be ‘unfair to the successful party if it were deprived of the
fruits of its labour as a result of a dissatisfied party raising a multitude of arid technical challenges
after an award had been made’ . 199 Thereby, the Court held that the failure to refer to every point
does not constitute a valid ground of challenge in all circumstances .

Similarly, in TMM Division200, the High Court in Singapore held that a tribunal has no duty to deal
with every issue raised by each party but only with those that are essential . Provided that a decision
on one argument suffices to resolve an essential issue, the tribunal does not need to consider all
other arguments covered under that issue . The High Court encapsulated this view in SEF
Construction by stating that ‘[n]atural justice requires that the parties should be heard; it does not
require that they be given responses on all submissions made’ . 201

55. A notable feature of Swiss setting-aside proceedings is that the arbitral tribunal is invited to
comment on whether in rendering a decision it considered a particular argument or a piece of
evidence . 202 Faced with a ground for setting-aside in connection with the violation of the right to
be heard, the arbitral tribunal may be asked to confirm that it took a specific argument or piece of
evidence into account . Even if the arbitration award does not expressly say so, the fact that the
arbitral tribunal confirms that it took an element into account may allow the Swiss Federal Supreme
Court to reject the argument that the right to be heard would have been violated and to dismiss the
request for setting-aside . In Germany, there appears to be a presumption that even if certain issues
are not explicitly mentioned in the reasoning of the award, they have been considered by the
tribunal . 203

2 .4 Legal reasoning

56. The duty to act respecting the rules of due process is not simply a matter of ensuring equality
between the parties and giving each the right to respond to the other party’s position . It also arises
where the arbitral tribunal bases its decision on an issue not specifically raised by the parties . 204 In
particular, arbitrators should not adopt a new legal qualification of a fact or a claim without allowing
parties to present their arguments in this respect . 205 If the arbitrators rest a decision on materials
not advanced by the parties, without providing the parties an opportunity to be heard, their award is
subject to annulment . 206

57. Some jurisdictions distinguish between factual and legal matters, citing the principle of jura novit
curia and holding that an arbitral tribunal has greater freedom to rest a decision on legal rather than
factual grounds not addressed by the parties . 207 That is the case, for example, in Switzerland, as
the Swiss Federal Supreme Court considers that the principle iura novit curia is part of Swiss
arbitration law . 208 Nevertheless, completely unexpected reasoning might amount to a violation of
the right to be heard . 209 This scenario, however, is more an exception . So far, the Swiss Federal
Supreme Court has annulled an award for a violation of the right to be heard in connection with legal
reasoning in only two cases . 210

The approach of the Austrian Supreme Court is along the same lines . In one 2016 case, the Supreme
Court held that the fact that the sole arbitrator had not explained the legal analysis forming the basis
of the arbitral award did not amount to a violation of the parties’ right to be heard . 211 The arbitral



tribunal has no obligation to communicate its legal analysis to the parties in advance and invite them
to comment on it . Only if the tribunal departs from a legal analysis already indicated to the parties,
preventing them in this way from making further submissions, would the tribunal effectively violate
the parties’ right to be heard . This is because in such cases, the departure would frustrate the
legitimate expectations of the parties .

The approach in Germany, Sweden, Finland and France appears to be similar to the one taken in
Switzerland and Austria . 212 In Belgium, likewise, a distinction seems to be made between factual
and legal issues and the invoking in the award of case law or doctrine not raised by the parties is
regarded as less controversial . 213

3. Requirement of the influence on the outcome of the case

58. National legislation in some states specifies that an award may be set aside on a procedural
irregularity ground only if that irregularity had influenced the case’s outcome . That happens, for
example, in Singapore214, Germany215, Belgium216 and Sweden . 217 In one 2019 case, the
Swedish Supreme Court considered the issue relating to an alleged procedural error that the Court of
Appeal found that the tribunal had made and, therefore, partially set aside the award . 218 On the
facts before it, the Supreme Court found, among other issues, that the error likely had influenced the
outcome . Case law from other jurisdictions indicates the relevance of the effect on the result of
arbitration for a procedural irregularity to be sufficient to set aside an award . 219

4. Waiver of due process rights

59. It is well-settled under almost all national laws that procedural protections provided by national
or international law may be waived . 220 Article 1679 of the Belgian Judicial Code is representative,
providing: ‘A party that, knowingly and for no legitimate reason refrains from raising, in due time, an
irregularity before the arbitral tribunal is deemed to have waived its right to assert such irregularity’ .
221

National court decisions also uniformly conclude that except for a very limited number of cases222
objections to virtually all types of procedural irregularities may be waived by a failure to object when
such irregularities occur . 223 Institutional arbitration rules contain similar provisions regarding
waivers of procedural objections . 224 Arguably parties are allowed to waive certain rights because
the scope of the right to be heard in international arbitration is not as wide as before state courts .
225

In line with the general approach, the Swiss Federal Supreme Court considers a complaint in
connection with the right to be heard inadmissible if the issue was not raised timely before the
arbitral tribunal . 226 Notably, the Court’s expectations as to how clearly the parties should make
their objection known are quite high . 227

B. Public policy

60. It is well-settled in most jurisdictions that an arbitral award may be annulled, or its recognition
and enforcement may be refused, if it violates public policy . 228 The public policy exception is
frequently invoked . 229 Article 34(2) (b)(ii) of the Model Law, modelled on Article V(2)(b) of the New



York Convention, provides for the annulment of an award that ‘is in conflict with the public policy of
this State’ . This provision is replicated in many national arbitration regimes . 230 Article V(2)(b) of
the Convention stipulates that recognition and enforcement of an award may be refused if it would
be contrary to the public policy of the country, meaning the country where recognition and
enforcement of the award is sought . 231 National arbitration legislation also permits the non-
recognition of awards because they violate public policy . 232 The public policy exception gives rise
to substantial complexities in both the annulment as well as recognition and enforcement contexts .
In particular, the content of the public policy exception remains controversial in numerous respects .
233 Nevertheless, this exception has been applied relatively infrequently to annul or deny
recognition of awards234 only in cases of direct and grave violations of the most fundamental and
mandatory public policies and laws . 235

It is unclear whether public policy, for purposes of annulment of an award, is identical to public
policy in recognition actions under the New York Convention . 236 While some authorities consider
that the two concepts are identical237, Born believes that there is a substantial argument that public
policy, for purposes of recognition under the New York Convention, should be even more
circumscribed than that in an annulment action under national law . 238

1. Exceptional character

61. The analysis of the case-law of the highest courts in Singapore, Austria, Switzerland and Brazil
demonstrate an exceptional character that these jurisdictions attribute to the public policy
exception.

In Singapore239, the Court of Appeal has described the public policy ground as a concept that should
be relied on only in instances where the upholding of an arbitral award would ‘shock the conscience’
or is ‘clearly injurious to the public good’ or ‘wholly offensive to the ordinary reasonable and fully
informed member of the public’240, or where there are ‘egregious circumstances such as corruption,
bribery or fraud, which would violate the most basic notions of morality and justice’ . 241 In PT
Asuransi, the Court of Appeal held that errors of law and fact in an award by themselves do not
violate the public policy of Singapore . 242

In another Singaporean case, Re An Arbitration243, in challenging the enforcement of an arbitration
award made in China, the defendants argued, among other issues, that it would be contrary to public
policy to allow the award to be enforced . This was because facts had been raised that would create
the possibility that the award did not resolve the real dispute between the parties, and it would be
unjust to the defendants to enforce the award . The High Court rejected the argument because it
found no exceptional circumstances that would warrant the refusal to enforce the award .

62. In a 2016 case, the Austrian Supreme Court observed that its assessment of whether the arbitral
tribunal had violated substantive ordre public cannot lead to any review of the award in fact and in
law . 244 Even legally incorrect decisions must, in principle, be upheld provided the result of the
arbitral award does not unacceptably violate the fundamental values of the Austrian legal system .

63. In Switzerland, a Swiss counsel sued former clients for a success fee and an arbitration award was
rendered in the counsel’s favour . While the Swiss Federal Supreme Court criticised the awarded
amount (which was about five times the standard fees), it found that this was not contrary to public
policy and upheld the award . 245



64. In the Brazilian courts, there is a long-established position that a failure to apply or wrong
application of the law by the arbitral tribunal does not lead to a violation of public policy . 246 The
Superior Court of Justice rejects most public policy defences as an inappropriate attempt to re-
litigate the case and intervenes only where fundamental principles of Brazilian law are threatened .
One recent case, however, contradicts this practice .

In Abengoa247, the Superior Court of Justice refused recognition of two ICC awards issued in New
York because they violated Brazilian public policy . The particular reasons for such refusal were the
partiality of the chairman of the arbitral tribunal and breach of the principle of full compensation .
The decision came as a surprise, considering that just two months earlier the same court had
recognised an ICDR arbitral award involving allegations of lack of impartiality of arbitrators . In that
case, the court held that such allegations had been dealt with during arbitration and, as such, it was
not for the Superior Court of Justice to examine whether that decision was correct . 248

Abengoa demonstrates that public policy exception remains unpredictable and expansive . There is
inevitably a risk that due to the nebulous nature of the concept one jurisdiction may set aside or
refuse to recognize an award that other jurisdictions would regard as valid . 249 The case of China
illustrates such a risk . There, public policy appears to be interpreted broadly to include ‘traditional
and societal sentiment’ . 250 In Heavy Metal251, the Supreme People’s Court denied enforcement of
an award on the grounds that the performance of heavy metal music was against ‘national
sentiments’, and accordingly contrary to the social and public interests . In this way, the court
adopted what Redfern and Hunter regard as a ‘troubling broad interpretation of the public policy
exception to the enforcement of arbitral awards’ . 252 The requirement that lower courts must
obtain leave of the Supreme People’s Court to refuse recognition or enforcement helps reduce the
frequency of the use of an overly broad interpretation of public policy grounds to deny enforcement
of awards in China . 253

2. Procedural public policy

65. Some national legal systems provide that a breach of procedural public policy (as distinguished
from substantive public policy) may provide grounds for annulling an international arbitral award .
254 A few national court decisions have adopted comparable analyses . 255 Procedural public policy
is believed to be breached in case of violation of fundamental and generally recognised procedural
principles so that the decision appears absolutely incompatible with the values and legal order of a
state ruled by laws . 256 The case-law from some highest courts provides examples of the awards’
annulment on procedural public policy grounds . Thus, in Dutco257, the French Supreme Court
annulled an interim award on the ground that the constitution of the arbitral tribunal was contrary to
the principles of procedural public policy . In a 2016 case, the Austrian Supreme Court set aside the
interim award in part relying on § 611, (2)(5) ZPO (breach of procedural ordre public) because the
proceedings were conducted in a manner contrary to fundamental values of the Austrian legal
system . 258 Similarly, in the context of recognition and enforcement proceedings, some national
courts have invoked Article V(2)(b)’s public policy exception in cases involving very serious
procedural unfairness or irregularities, which could, however, readily have been considered under
Article V(1)(b) or (d) . 259

The concept of procedural public policy seems to overlap substantially with denial of due process,
under provisions such as Article 34(2)(a)(ii) of the Model Law . Arbitration experts doubt that an
autonomous body of procedural standards, extending beyond guarantees of an opportunity to be
heard in Article 34(2)(a)(ii), is either necessary or constructive; it would provide little by way of



necessary protections, while adding a potentially expansive basis for overriding the parties’
procedural autonomy . 260 Likewise, in the context of the New York Convention, the better course
would be not to expand the scope of Article V(2)(b) but instead to limit it to substantive public
policies . 261

66. An interesting question is the relationship between the principle of res judicata and procedural
public policy . Hirsch is convinced that the principle of the force of res judicata (of an earlier award or
court judgement on the same subject matter between the same parties) is part of procedural public
policy . 262 The difficulty, according to Hirsch, lies in determining the scope of res judicata . He refers
to three cases where the Swiss Federal Supreme Court had to deal with this issue . While in one case
the Court annulled an award, finding that it had violated procedural public policy because the arbitral
tribunal disregarded the force of res judicata of a prior court judgment263, this was not the case for
the other two cases . 264 Nevertheless, it is doubtful that the application of rules of res judicata
should be treated differently from other substantive issues decided by the arbitrators . 265 That is
consistent with the drafting history of the Convention, in which proposals to include refusals to apply
res judicata principles as an Article V exception to recognition were rejected . 266

3. Reasoning of an award

67. The exact reason why the Austrian Supreme Court partially set aside the interim award in the
2016 case mentioned in the previous section (VI .B .2) was the award’s inadequate reasoning . 267
The Supreme Court stressed that the reasoning of the award is crucial to an assessment of whether
the tribunal has dealt with the matter adequately . On the facts of the case, the Supreme Court held
that the reasoning was contradictory since the arbitral tribunal rejected the claim for the rendering
of accounts for being ‘too broad’, despite the fact that the contract contained the exact same ‘broad’
terms .

While some legal regimes provide for the annulment of awards that are internally contradictory or
inconsistent268, courts (including the highest) in other jurisdictions have declined to follow this
course in practice . 269 The rationale of the rules allowing the annulment of an award on the basis of
its internal contradiction is that such awards are either not reasoned (since contradictory reasons are
presumably the equivalent of no reasons) or they violate public policy (since they dictate inconsistent
results) . 270

In contrast to annulment provisions in a number of national arbitration statutes, no provision of
Article V of the New York Convention is directed towards formal defects, including lack of reasons . It
is well-settled that the allegedly internally-contradictory character of an award is not a basis for non-
recognition and national courts have refused to deny recognition on these grounds . 271 The
approach resonates with the Convention’s drafting history, which shows that proposals to include in
Article V an exception for awards that were ‘vague and indefinite’ were specifically rejected . 272

68. In Belgium, the reasons for any adjudicative decision are a requirement of domestic but not
international public policy . 273 This means that the requirement applies to arbitral tribunals sitting
in Belgium or otherwise applying the Belgian lex arbitri . Pursuant to Article 1717, § 3(a)(iv) of the
Judicial Code, in the absence of clear motivation, an arbitral award may be annulled . Also, further to
Article 1721, § 1(a)(iv) of the Judicial Code, the enforcement of an arbitral award may be refused if
the award is not reasoned but only where reasons are required by the rules of law applicable to the
arbitral proceedings under which the award was rendered . The absence of reasons is not a basis for



the refusal to recognise a foreign arbitral award rendered in a country where the lex arbitri does not
require such reasons . Courts in many jurisdictions follow this approach . 274

While there seems to be no case-law relating to the ground that an award rendered in Belgium lacks
any reasons, applicants tend to invoke the argument that reasons given by the tribunal are internally
contradictory and, hence, that this amounts to a lack of reasons . 275 This argumentation was
inspired by the case-law of the Supreme Court . Under Article 1704, 2(a)(j) of the Old Judicial Code,
the Supreme Court decided that a contradiction in the reasons of the award led to its annulment,
regardless of whether the award was justified by other reasons; that decision drew strong criticism .
276 After the 2013 amendments, ‘conflicting provisions’ in an award are no longer a ground for the
award’s annulment under the Judicial Code . Moreover, the legislator’s intent that a contradiction in
the reasons does not justify annulment is made crystal clear in the Travaux Préparatoires . 277 VII.

Conclusion

69. This article has analysed recurrent arbitration-related issues arising in the Supreme Courts’
practice around the world as reported in contributions published in b-Arbitra 2019/2 . In particular,
the article addressed issues like the agreement to arbitrate, impecuniosity, competence-
competence, court intervention during arbitration, as well as court control of procedural fairness and
public policy in setting aside and recognition and enforcement proceedings . While indisputably a
broad consensus exists among most states on the approach to basic aspects of the legal regime for
international arbitration, the devil is in the detail . The analysis of the Supreme Courts’ case-law
across the jurisdictions has shown a diversity of approaches to a number of aspects of the discussed
issues . Even the approach of one and the same Supreme Court in relation to what appears to be the
same aspect may vary on different occasions . Thereby, the conclusion that can be drawn relying on
the insights from the Supreme Courts’ practice is that, despite the fact that broad lines of
convergence across the jurisdictions can be identified, the approach to particular aspects of many
arbitration-related issues examined in this article remains predominantly jurisdiction-specific.
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